Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


X 


X   5l0 


H  nx 


i^rattttal  ^xOfQtmmt 


OF  VHS 


LAW  OF  NISI  PRIUS, 

TOaSTHER  WITH  THE 

GENERAL  PRINCIPLES  OF  LAW 

APPUCABLB  TO 

€^t  emi  lUUition  Of  t0tvton»p 

SUBJECT-MATTERS  OF  LEGAL  CONTENTION. 


BY 

S.  B.  HARRISON,  ESQ. 

AVD 

FREDERIC    EDWARDS,    ESQ. 

OF  THE  MIDDLE  TEMPLE,  BAERI8TER8  AT  LAW. 


IN  TWa  VOLUMES. 
VOL.  II. 


LONDON: 
S.  SWEET,  1,  CHANCERY  LANE,  FLEET  STREET, 

ftolD  HtuAsUUm  anlr  Vntlto  Her ; 

AND  HODGES  &  SMITH,  COLLEGE  GREEN.  DUBLIN. 

1838. 


J 


AN  ABRIDGEMENT 


OF 


THE  LAW  OF  NISI  PRIUS. 


CHAPTER  V. 
CORPORATIONS. 


1 .  Nature  of  a  Corporation   ....   813 

2.  Of  thi  Name  and  Seal  of  a 

Corporation     814 

3 .  P outer » incident  to  a  Corpora  tion  817 

4.  Liabilities  of  a  Corporation  ..   841 


5.  Of  the  Manner  in  vhich  Cor- 

porations are  visited    842 

6.  Dissolution  of  Corporations  . .   843 

7.  Of  Actions  by  and  against  Cor- 

porations        844 


Sect.  I. — Nature  of  a  Corporation. 

A  corporation  is  an  ideal  body  that  never  dies,  invested  with  many 
functions  and  privileges  for  the  public  goo^,  which  are  exercised  and  put 
in  force  by  a  succession  of  individuals  elected  for  that  purpose.  These 
corporate  bodies  have  been  created  to  give  a  sort  of  legal  immortality  to 
the  privileges  and  authority  with  which  they  are  respectively  clothed,  and 
which,  if  they  were  granted  to  individuals,  would  necessarily  be  destroyed  by 
tlie  demise  of  the  party  in  whom  they  were  so  vested  for  the  public  benefit. 

There  are  a  great  variety  of  these  bodies,  which  branch  themselves  into 
several  divisions.  The  fint  of  these  is  that  of  a  corporation  aggregate 
and  a  corporation  sole.  Corporations  aggregate  consist  of  many  persons 
united  together  into  one  society ;  and  are,  as  we  have  seen,  kept  up  by  a 
perpetual  succession  of  members,  so  as  to  continue  for  ever.  Corporations 
sole  consist  of  one  person  only,  and  his  successors,  in  some  particular 
station,  who  are  incorporated  by  law,  in  order  to  give  them  some  legal 
capacities  and  advantages,  particularly  that  of  perpetuity,  which  in  their 
natural  persons  they  could  not  have  had.  Of  this  kind  is  the  queen,  a 
bishop,  some  of  the  deans  and  prebendaries,  and  every  parson  and  vicar. 

The  next  division  into  which  corporations  branch  is  that  of  ecclesiastical 
and  lay.  Ecclesiastical  corporations  being  those  where  the  members  that 
compose  them  are  entirely  spiritual  persons,  such  as  bishops,  parsons,  dean 
and  chapters,  &:c.  Lay  corporations  being  those  instituted  for  civil  and 
charitable  purposes,  and  termed  civil  or  eleemosynary  corporations.  Of 
these  the  queen,  our  various  municipal  corporations,  the  different  trading 
companies  of  London,  churchwardens,  together  with  the  many  corpora- 
tions for  the  ostensible  purpose  of  promoting  science  and  learning,  are 
examples  of  the  civil  division ;  whilst  our  various  hospitals  and  the  several 
colleges  are  specimens  of  the  eleemosynary  kind. 

All  these  corporations  owe  their  origin  to  a  grant  from  the  crown  (</), 


(a)  By  an  ancient  parliament  roll, 
it  appeared  that  the  commoos,  by  their 
pelitioQ  exhibited  in  parliament,  prayed 
king  Edwaid  III.  that  the  charter 
made  to  bis  liege  sobiecu,  burgesses 
of  the  town  of  Bristol,  and  the  fran- 


chises by  him  granted  to  his  said  bur- 
gesses, should  be  ratified  and  confirmed 
iQ  that  parliament.  The  answer  to 
the  petition  was,  that  it  was  assented 
to  and  agreed  in  parliament  that  the 
franchises  whereof  the  petition  m^de 
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either  expreai  or  implied,  and  enjoy  lucb  immunitiei  and  privileges  aa 
were  intrutted  to  them  for  ihe  furOierance  of  the  objects  for  which  thej; 
were  created.  Independent  of  theae,  however,  there  are  many  peculian- 
tiei  common  to  them  all,  and  we  ihaJl  proceed  to  the  inquiry  of  such  of 
these  Bs  may  be  useful  in  the  casei  for  which  this  work  may  be  at  any 
time  consulted. 
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1.  Name.'] — The  corporation  being,  as  we  have  before  painted  out,  an 
ideai  body,  it  is  absolutely  necessary  that  it  should  have  a  Jiamt  by  which 
it  may  sue  and  be  sued  and  do  all  acts,  hence  it  has  been  laid  down  that 
the  Dame  of  a  coiporation  is  as  the  name  of  baptism,  and  therefore  when 
a  private  founder  gives  his  college  or  hospital  a  name,  he  does  it  only  aa 
asodfather,  and  by  that  same  name  the  king  baptizes  the  incorporation  (b). 
This  name  is  either  one  that  is  expressed  in  the  patent  by  whicti  the  cor- 
poration was  created,  or  it  is  one  tliat  naturally  grows  out  of  the  relative 
circumstances  or  purposes  for  which  such  corporation  was  formed,  as 
where  the  inhabitanta  of  a  town  are  formed  into  a  municipal  corporation 
without  any  name  beinc  given  to  it,  such  corporation  will  take  the  name 
of  the  town  over  which  it  presides,  a*  the  corporation  of  London,  &c.  A 
corporation  may  be  incorporated  hy  one  name,  and  have  power  given  tn 
them  to  sue  and  purchase  by  aiiatDer(c).  Or  they  may  have  been  origi- 
nally incorporated  by  one  name  and  subsequently  by  another,  in  which 
case  they  must  use  the  name  lastly  given  to  them  (t^),  without  the  later 
charter  left  all  the  int^ral  parts  of  the  constitution  of  such  corporation 
die  same  as  under  the  former  charter,  when  the  original  name  would  ap- 
pear the  proper  one  to  be  used  (e). 

In  grants  made  to  a  corporation  it  will  be  sufficient  if  they  are  made 
in  terms  that  pUinly  distiiiffuish  them  from  all  others,  though  such  terms 
may  not  be  exact^  consistent  with  Ihe  name  given  to  such  corpora- 
tion (f).  And  so  if  a  corporation  be  founded  by  the  name  of  the  dean 
and  chapter  of  the  cathedral  chorch  in  Oxford,  and  they  make  a  lease  by 
the  name  of  the  dean  and  chapter  of  the  cathedral  church  in  the  Univer. 


roentian  should  be  nllGed  and  con- 
firmed under  ihe  king's  great  seal. 
The  charter  wii  ntieed  by  Edward 
III.  accordingly  ;  it  wu  held,  that  the 
Clown  wu  not  prevented  by  this  pro- 
ceeding in  parliament  from  gniDting  a 
new  charter  lo  the  burgesses  of  BriiLol. 
varying  the  mode  of  electing  Ihe  mijnr 
from  that  provided  for  in  Ibe  charter 
recited  in  the  jntilian  to  the  king  in 
p^iliament;  ifei  v.  Haglhornt,  5  1). 
&  C.4I0;  8  D.  JiR.  338.  Queen 
Anne,  by  charter,  granted  lo  Ihe  bur- 
gesses of  Bristol  that  they  shonld  be 
a  body  corporate,  Sic.  tic,  and  ra- 
leased  lo  the  cotporalioa  ihat  power  of 
removing  iu  meoibeia  which  had  been 
roerved  by  ■  fanner  charter  of  Charles 
~  released  anyjuit  cause  of  cam- 


it  was  held,  thil  it  did  not  Ibert- 


by  appear  that  the  queen  eranled  this 
charter  in  coniideialion  of  the  former 
chatter  gnnled  bv  Charles  II.,  and 
that  (he  queen's  cnarler  w»  not  void, 
stlhongh  Ihe  supposed  charter  of 
Charles  JI.  did  not  esisl;  ibUl. 
(ft)  2  1011.666. 

(c)  CtlUgr  of  Phiiticiaai  t.  Butlfr, 
Ui.Rep.l6e,212,3S0>Cro.Car.3S6, 
S.  C. ;  Colltgt  of  Fhyiiciam  v.  Dr.  Sui- 
miin,2Si1k.4&Ii  Ld. Rajm. 630. 5. C. 

(d)  Knifht  V.  Mayor  of  WtlU,  1 
U.  Itayn>.  80  ;   1  Lulw.  SOB,  S.  C. 

(.)  tUgim  V.  B«r7i/.,  Ife.  of  Ipi- 
uicA,  2  Ld.  Rayni.  1239  ;  S  Salk.  433, 
5.  C.  This  pnnciple  has  been  recog- 
niied  in  a  recent  case,  in  which  it  was 
held  that  a  company  by  prescription 
may  hate  mora  than  one  corporate 
name.  Shniaburyi.  Hart.lC.^^. 
1 13.— Hullock. 

{/)10Co.  WS;  11  Co. 20. 
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Bity  of  Oxford,  it  will  be  good  (g),  as  an  immaterial  addition  does  not 
hurt  (A).  So  the  mayor,  jurats  and  commonaltj/  of  the  ancient  town  of 
Rye  were  held  to  take  lands  by  a  devise  to  the  right  worshipful  the 
mayor,  jurats  and  tmcn  council  of  the  ancient  town  of  Rye  (i).  And  where 
in  ejectment  the  demise  was  laid  to  be  by  the  mayor,  burgesses,  &c.  of 
the  borough  town  of  M.,  and  on  the  trial  it  turned  out  from  the  charter 
that  the  name  of  the  corporation  was  "  the  mayor,  &c.  of  M. ;"  it  was 
held,  that  this  was  no  variance,  it  appearing  from  the  charter  which  was 
in  evidence  that  M.  was  a  borough  town  (k).  It  has  been  decided  also 
that  a  misdescription  of  a  corporation,  in  omitting  the  name  of  the 
founder,  in  a  conveyance  of  part  of  their  estates  for  the  redemption  of  the 
land  tax,  is  immaterial  (/).  But  a  demise  made  to  the  corporation  of  St. 
Peter  would  not  be  sufficient  to  pass  lands  to  the  corporation  of  St. 
Paul  (w).  And  it  has  been  decided  that  the  "  mayor,  aldermen,  and 
commons,  in  common  council  assembled,"  are  not  sufficiently  described  in 
the  proceedings  under  •  private  act  of  parliament,  by  "  the  mayor  and 
commonalty,  and  citizens,"  though  in  fact  the  latter  include  the  former  (n). 

Where  a  corporation,  declaring  in  covenant  by  their  modem  name^ 
stated  that  the  citizens,  &c.,  were  from  time  immemorial  incorporated  by 
divers  names  of  incorporation,  and  at  the  time  of  making  the  indenture  by 
A.  B.,  declared  on,  were  known  by  a  certain  other  name,  by  which  name 
A.  B.  granted  to  them  a  certain  watercourse,  and  covenanted  for  quiet 
enjoyment :  it  was  held,  that  the  deed  granting  the  watercourse  to  them  by 
such  name  was  evidence  as  against  the  defendants,  who  claimed  under  the 
grantor,  that  the  corporation  was  known  by  that  name  at  the  time,  upon 
an  issue  taken  on  that  fact  (o).  An  objection  as  to  the  name  in  which  a 
corporation  sues  is  in  abatement,  and  not  in  bar  of  the  action  (/)). 

Where  it  manifestly  appeared  from  the  different  clauses  of  several  local 
acts  of  parliament,  that  conservators  of  a  river  navigation  should  take  land 
by  succession,  and  not  by  inheritance,  it  was  decided,  although  they  were 
DOt  created  a  corporation  by  express  words,  they  were  so  by  implication, 
and  that  being  so,  they  were  entitled  to  sue  in  their  corporate  name  for  an 
injury  done  to  their  real  property  {q). 

In  pleading  in  actions  by  or  against  a  corporation  aggregate,  none  of 
the  inaividuals  composing  the  body  are  named  by  their  proper  christian 
and  surnames  (r).  In  corporations  sole  the  christian  name  of  the  in  din- 
dual  composing  it  is  read  with  the  name  of  the  corporation,  as  John,  Bishop 
of  Canterbury,  &c. ;  to  which  rule,  however,  there  is  one  exception,  in  the 
case  of  a  parson,  who  must  be  impleaded  by  his  christian  and  surname  («). 

By  5  &  6  Will.  IV.  c.  6,  it  is  enacted,  Uiat  after  the  first  election  of 
councillors  under  that  act  in  any  borough,  the  body  or  reputed  body  cor- 
porate, named  in  the  schedules  of  the  act  in  connection  with  such  borough, 


ig)  Poph.  57;  aod  see  10  Co.  124. 

(A)Cro.  Eliz.  816;  1  Wils.  184; 
Leon.  307 ;  Dyer.  106. 

(i)  Attorney  General  v.  Rye,  7 
Tauot.  546 ;  1  Moore,  267. 

(k)  Doe  d.  Maiden  V.  MilUr,  1  B. 
&  A.  699. 

(/)  Croydon  Hospital  v.  Farley ^  2 
Marsh.  174;  6  Taunt  467.  if  it  had 
been  material,  it  would  have  been 
cued  by  ttaU  54  Geo.  III.  c.  178, 
S.12. 

\m)  Hob.  33. 


(n)  Rex  v.  Croke^  Cowp.  29. 

(o)  Carlisle  v.  Blamire,  8  East,  487. 

(p)  Stafford  v.  Bolton,  1  B.  &  P.  40. 

(q)  Tone  Conservators  v.  Ash,  10  B. 
&  (J.  349.  Semble,  that  the  conserva- 
tors of  the  river  Tone  were  a  corpora- 
tion not  merely  for  the  purpose  of 
holding  lands,  but  for  the  purpose  of 
receiving  the  tolls ;  Bridgevoater  Canal 
Company  v.  Bluett,  10  B.  &  C.  393. 

(r)  2  Inst.  666. 

(i)  Ibid, 
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■hall  tale  and  bear  the  name  of  tbe  mayor,  aldermen,  and  bui^esua  of 
■ucti  borough,  and  by  that  name  shall  hare  perpetual  succeaslon,  and  be 
copable  in  fair,  by  the  council  thereinafter  mentioned  of  luch  borough,  to 
do  and  lulfer  all  acta  which  then  lawfully  they  and  their  eitccessora  re- 
(pectively  might  have  done  and  tuffered  by  any  name  or  title  of  iiicorpo- 

2.  Seal.'] — To  every  corporation  aggregate  belongs  a  common  seal ;  for 
the  particular  memiwra  may  express  tlieir  private  consent  by  words  or 
aignmg  their  names;  yet  this  does  not  bind  the  coqioration,  since  that 
being  on  invisible  body  cannot  manifeit  ils  intentions  by  any  personal 
act  or  oral  di»cour«e ;  but  it  is  the  fixing  the  seal,  and  that  onlj-,  which 
unites  the  several  assents  of  the  individuali  who  compose  the  community, 
and  makes  one  joiitt  assent  of  the  whole,  so  as  to  render  Ihc  transaction 
binding  and  valid  to  which  such  assent  is  given  (n).  Hence  the  affixing 
of  the  common  seal  to  a  deed  of  conveyance  of  a  corporation  is  sufficient  to 
pass  an  estate  without  a  formal  delivery,  if  it  be  done  nith  that  intent;  but 
It  has  not  such  an  effect  if  the  order  for  affixing  the  seal  be  accompanied 
vilh  a  direction  to  their  clerk  to  retain  the  conveyance  in  his  hands  till 
Bccounts  were  adjusted  with  the  purchaser(j).  But  it  is  not  every  tnin«- 
action  entered  into  in  behalf  of  the  corporation  that  requires  tlie  use  of 
the  seal  to  render  such  transactions  valid.  Tims  it  has  been  determined 
that  if  the  mayor  of  a  town  order  weights  and  measures,  and  when  sup- 
plied, they  are  examined  at  a  fiill  meeting  of  the  corporation  :  this  is  such 
B  recognition  of  the  contract  as  will  make  the  corporation  liable  to  pay 
for  them,  although  the  order  for  Ihem  was  not  under  the  common  seal  of 
the  corporation  ;  and  the  fact  that  the  mayor  was  afterwards  ousted  from 
his  oftice  by  a  judgment  of  the  Court  of  Q.  B.  makes  no  difference  (j/). 
And  if  a  regular  corporate  resolution  has  been  passed  for  granting  an  in- 
terest in  the  corporate  property,  and  upon  the  faith  of  it  expenditure  has 
been  incurred,  the  Court  will  compel  the  corporation  to  make  a  legal  (;rant 
in  piu^uance  of  the  resolution,  although  it  is  not  under  the  corporate 

"■'(■>■ 

By  statute  1  &  2  Geo.  IV.  c.  117,  incorporating  a  gas-light  company, 
it  was  enacted,  that  the  directors  should  have  the  custody  of  the  common 
■eal,  and  power  to  use  it  for  the  affairs  of  the  company,  who  were  tbem- 
aelves  by  another  clause  empowered  to  make  orders  under  seal  at  their 
meetings,  for  the  government  of  the  company,  and  for  regulating  the  pro- 
ceedings of  the  directors.     No  power  wai  expressly'  given  by  the  act  to 


grant  annuities.  At  a  special  meeting  of  the  company,  a  c 
viously  appointed  for  certain  purposes,  reported  that  it  was  expedieut 
that  (he  then  clerk,  whose  health  was  bad,  should  be  invited  to  reliro 
upon  a  pension,  on  condition  of  abstaining  from  acts  prejudicial  to  the 
company;  that  such  proposal  hnd  been  made  to  him,  and  that  he  had 
accepted  it.  The  meeting  moved  that  the  report  should  be  received  and 
entered  on  the  minutes,  and  that  the  director!  should  carry  into  effect  tlie 
committee's  recommendation.  No  order  to  this  effect  was  made  under 
seal.  The  directors  by  deed,  in  the  name  of  the  company,  granted  an 
annuity  to  the  clerk  on  his  retirement,  subject  to  conditions  of  the  nature 
above  stated,  and  they  ptit  the  corporate  seal  to  it :  and  it  was  held,  that 

(u)  Blsck.  Com.  639.   A  coiporale  (y)  De  Gruti  v.  Mmmoulh,  4  C.i 

seal  IS  not  necessary  in  cajes  of  solo  P.  111. — Teaterden. 

coiporslions  ;  id.  640.  (t)  Mtrihall   v.  Qaeeiiberoush,    1 

(i)  Derbs  Canal  Compm>/  V.  WtU  Sim.  &  Stu.  5-JO. 
mm,  9  East,  360. 
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the  seal  was  properly  affixed  by  the  directors ;  that  the  granting  of  such 
annuity  was  warranted  by  the  statute ;  that  it  was  a  concern  of  the  com- 
pany, within  the  first-mentioned  clause ;  and  that  no  order  of  the  com- 
pany under  seal  was  necessary  to  authorize  it  (a). 


Sect.  III. — Of  th^  Powers  incident  to  a  Corporation. 


1.  Generally t  and  as  to  the  CoU' 

struction  of  Charters 817 

2.  As  to  the  Election  of  their  own 

Body 819 

I.  As  to  Corporations  in  gene- 
ral        ib. 


2.  As  to  Municipal  Corpora" 
tions  821 

3.  Powers  of  removing  Officers,  6^c,  826 

4.  To  make  Bye-laws    829 

5.  To  take,  hold,  and  grant  Pro- 

perty     835 


1.  Generally  J  and  as  to  Construction  of  Charters.'] — A  question  has 
sometimes  been  raised,  where  there  have  been  two  charters  granted  in 
succession,  as  to  which  of  them  was  in  force,  which  has,  in  some  cases, 
been  determined  in  favour  of  the  latter,  on  the  ground  of  its  acceptance  by 
the  corporators  of  the  old  corporation,  testified  by  its  usage  and  adoption  (6). 
A  charter  gpranted  by  the  crown  to  a  corporation  cannot  be  partially/  ac- 
cepted, whether  it  be  a  charter  of  creation,  or  granted  to  a  pre-existing 
corporation ;  unless  it  should  appear  to  be  the  intention  of  the  crown  that 
the  grantee  should  have  the  option  to  accept  in  part  and  reject  in  part  (c). 
Nor  can  the  constitution  of  a  corporation,  as  settled  by  act  of  parliament, 
be  varied  by  the  acceptance  of  any  charter  inconsistent  with  ii(d), 

A  corporation  being  disabled  to  act,  accepting  a  new  charter,  is  not 
dissolved,  but  dormant ;  and  afler  such  acceptance,  the  new  corporation 
is  the  same  as  the  old  one  (e).  But  a  new  charter  granted  where  there  is 
a  prior  subsisting  one,  is  void  ah  initio ;  because  two  corporations  for  the 
same  purposes  of  government  cannot  legally  exist  within  the  same  place, 
and  at  the  same  time  {/),  But  a  new  charter  of  incorporation,  granted 
afler  a  judgment  of  seizure  guosque,  &c.  to  a  new  body  in  the  same  place, 
is  good,  notwithstanding  a  charter  of  restitution  be  aflerwards  granted  to 
the  old  corporation ;  and  such  charter  of  restitution  is  absolutely  void  (g). 

The  powers  to  a  corporation  must  of  course  very  much  vary,  and  de- 
pend on  the  purpose  of^its  creation,  and  the  rights  that  were  then  annexed 
to  it.  But  it  frequently  happens  that  a  corporation  exercises  its  rights  by 
prescription,  all  traces  of  tne  grant  for  its  foundation,  if  there  ever  were 


(a)  Clarke  v.  Imperial  Gas  Com- 
pany,  4  B.  &c  Add.  315 ;  1  Nev.  &c 
M.  206. 

(6)  Powell  V.  Rex  (in  error),  2 
Bro.  P.  C.  298 ;  Rex  v.  Hughes,  1  M. 
&R.625;7B.&C.708.  Butitseems 
somewhat  doubtful  whether  a  majority 
of  the  burgesses  need  coDcur  in  such 
acceptance ;  id. 

(c)  Rex  V.  Westaood,  2  Dow  & 
Clark,  21  ;  4  BHgh,  N.  S.  213;  7 
Bing.  1  ;  7  D.  &  R.  267 ;  4  B.  &  C. 
781 

(d)  Rex  V.  MilUr,  6  T.  U.  268. 
(«)  Colehesur  v.  Seaber,  3  Burr. 

1866;  1  W.  Black.  591. 


(/ )  Rex  V.  Amery  (m  error),  2 
Bro.  P.  C.  336. 

(g)  Rei  V,' Amery,  and  Rex  v.  Monk, 
2  t.  R.  615 ;  1  t.  R.  575 ;  but  see 
5.  C.  4  T.  R.  122.    The  proclamation 
of  James  II.,  in  the  fourth  year  of  his 
reign,  for  restoring   corporations  to 
tlieir  ancient  charters,  Sec,  operates 
(when  accepted)  as  a  grant  of  revival 
to  such  of  tne  old  corporations  as  had 
surrendered  their  corpomte  franchises 
to  Charles  II.,  (but  which  surrenders 
were  not  enrolled),  who  had  granted 
new  charters ;    and  overturns   such 
new  charters ;  Kewling  v.  Francis,  3 
T.  R.  189. 
2n2 
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such,  being  lost;  though  a  prescription  presumes  a  charter  (A).  In  these 
cases  usage  must  determine  the  bounds  of  the  authority  and  privilege 
of  such  a  corporation.  In  other  cases,  the  terms  of  the  charter  founding 
a  corporation  are  very  vague  and  imcertain ;  there  also,  such  terms  may 
be  explained  by  long  usage  (i),  contemporaneous  documents,  proceedings 
in  causes  relating  to  the  charter,  and  parol  testimony,  though  such  means 
cannot  be  resorted  to,  to  contradict  it  {k).  So  the  words  of  a  grunt  from 
the  crown,  by  contemporaneous  exposition  and  constant  usage,  may  be 
extended  beyond  their  natural  import,  so  as  to  confer  a  right  to  exercise 
an  office  within  a  city  and  the  liberties  thereof,  granted  only  to  be  exer- 
cised within  the  city  (/),  or  a  grant  of  immunity  to  burgesses,  their  heirs 
or  successors,  may  be  expounded  by  the  usage  to  be  a  grant  to  burgesses 
and  corporators  only,  and  not  to  the  burgage  tenants  and  their  heirs  (m). 
But  a  bye-law  cannot  explain  a  doubtful  charter,  if  there  be  any  ambiguity 
on  the  face  of  it,  since  it  is  the  province  of  the  Court  to  expound  such  dif- 
ficulties (7i). 

As  a  general  rule  of  construction  it  has  been  laid  down,  that  if  there 
are  words  of  permissson  in  a  charter  to  do  an  act  which  is  clearly  for  the 
public  benefit,  they  are  obligatory.  In  accordance  with  this  principle, 
where  a  charter  declared  that  the  mayor  and  jurats  of  an  ancient  town 
might  hold  a  Court  of  record  for  the  holding  of  pleas,  but  which  had 
been  long  disused,  the  Court  of  Q.  6.  granted  a  mandamui  to  compel  such 
Court  to  be  held,  at  the  instance  of  an  inhabitant  of  the  town,  though  he 
"was  not  a  corporator  (o).  But  words  in  a  charter  in  restraint  of  trade  are 
very  unfavourably  received,  and  if  doubtful,  that  meaning  will  be  taken 
which  is  least  inimical  to  commerce ;  and  even  where  they  are  clear,  a 
renunciation  of  the  privileges  will  be  presumed,  unless  there  is  evidence  of 
usage  to  support  them(/)).  Where  a  charter  grants  jurisdiction  to  bo- 
rough magistrates  oivr  a  district  not  within  the  borovah,  it  docs  not  ex- 
clude the  county  justices  without  express  words.  And  though  such  char- 
ter contain  words  of  reference  to  former  charters,  in  which  exclusive 
jurisdiction  is  given  to  the  borough  justices  within  the  borough,  and  add 
that  they  shall  have  jurisdiction  within  the  new  district  in  tarn  amplo  tnodo 
ct  Jormfi,  &c.,  yet  if  there  be  in  the  latter  charter  a  saving  clause  of  the 
rights  of  the  crown  and  of  all  other  persons,  the  borough  magistrates  have 
only  a  concurrent  jurisdiction  with  the  county  justices  (9). 

By  a  charter  of  the  31st  Eliz.,  her  majesty  granted  to  the  inhabitants  of 
Truro,  to  be  incorporated  by  the  name  of  "  the  mayor  and  burgesses  of  the 
borough  of  Truro,  '  and  also  granted  and  confirmed  to  the  said  mayor  and 


(h)  Ation,  LofH,  656. 

(i)  Blankley  v.  WinstanUy,  3  T.R. 
279;  S.  P.  Cape  v.  Hundley,  3  T.  R. 
288,  n. ;  Uex  v.  Osborne,  4  East,  327  ; 
Rex  V.  Johns,  Lofft,  76 ;  Rex  v.  Varlo, 
Cowp.  250;  and  see  Bex  v.  Tate,  4 
East,  337. 

(k)  LucUm  School  v.  Scarlett,  2  Y. 
&  J.  330.  Quare,  whether  evidence 
of  usage  may  be  given  to  assist  the 
Court  in  the  construction  of  adoubtfal 
charter?  Rex  v.  Miller,  6  T.  R.  263 ; 
and  see  Rex  v.  Bellringer,  4  T.  R. 
810. 

(/)  London  v.  Long,  1  Camp.  22. 


— Ellenborough. 

(m)   Tewkesbury    v.   Bricknell,    2 
Taunt.  120. 

(n)  Rex  v.  Tucker,  2  St  Iw.  N.  P. 
1144. 

(0)  Rex  v.  Hastings,  1  D.  &  R. 
148  ;  5  B.  &  A.  692.  n. 

(p)  Berwick  v.  Johnson,  Lofft.  334. 

iq)  Blankley  v.  Wimianley,  3  T.R. 
279.  By  5  &  6  W.  IV.  c.  7,  s.  111. 
it  is  enacted  that  county  justices  are 
to  have  jurisdiction  in  all  boroughs 
which  have  not  a  separate  Court  of 
quarter  sessions  of  the  peace  under 
this  act. 
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burgesses,  and  their  successors,  "  all  messuages,  lands,  tenements,  cut- 
toins,  privil^es,  immunities,  advantages,  &c.  within  the  said  borough, 
which  the  said  mayor  and  burgesses  or  inhabitants,  by  whatever  names  or 
name,  corporate  or  incorporate,  by  reason  or  colour  of  any  prescription, 
&c  for  fifty  years  past,  had  held ;  and  the  burgesses  and  inhabitants  of 
the  said  borough,  and  their  successors,  from  thenceforth  for  ever  should  be 
free  from  toll,  passage,  pontage,  murage,  &c.,  anchorage,  coynage,  wharf- 
age, cranaee,  keyage,  &c.  for  all  goods,  &c.  which  were  their  own,  through- 
out the  whole  kingdom  of  England,  except  the  city  of  London :"  it  was 
held,  that  this  exemption  from  tolls  and  dues  did  not  extend  to  tolls  and 
duties  arising  and  due  by  prescription  to  the  corporation  of  Truro  within 
that  borough  (r). 

A  corporation  having  a  customary  duty  on  com  imported,  it  is  a  good 
custom  that  factors,  free  of  the  corporation,  shall  receive  to  their  own  use 
that  part  of  the  duty  which  arises  from  com  consigned  to  them  as  fac- 
tors («). 

2.  As  to  the  Election  of  their  own  Body, 

I,  As  to  Corporations  in  general.'] — The  mode  by  which  the  members 
c^  a  corporation  are  to  be  elected,  with  the  exception  of  the  members  of 
a  municipal  corporation,  must  be  determined  by  the  terms  of  the  charter 
under  which  such  a  corporation  exists.     There  are  some  general  prin- 
ciples, however,  that  are  applicable  to  all  bodies  corporate,  and  which 
cannot  be  infringed  (f).      Thus  no  elections  in  corporations  made  by 
surprise  on  a  bye-day  can  be  valid  (u).     Where  by  custom  or  charter  a 
|>articular  day  is  fixed  for  the  election  of  the  officers  of  a  corporation, 
it  is  the  du^  of  the  parties  who  have  the  right  of  chusin^  such,  to  take 
notice  that  ue  election  will  take  place  on  such  particular  day,  and  attend 
to  exercise  their  elective  power,  if  they  be  so  minded ;  but  where  no  spe- 
cific day  is  fixed  by  custom  or  charter,  and  the  business  of  electing  such 
officers,  as  well  as  other  business,  may  be  on  many  days  in  the  year,  notice 
must  be  given  to  the  parties  having  a  right  to  vote,  of  a  coiporate  meeting 
for  such  purpose,  and  in  such  reasonable  time  as  to  give  them  all  an  op- 
portunity of  attending  and  voting  at  the  election  (x).    In  making  such  an 
election,  a  corporation  has  no  power  to  exclude  an  integral  part  of  the 
body,  where  a  charter  gives  them  a  right  of  election  (^).     Where  a  no- 
tice of  a  meeting  for  corporate  purposes  is  regularly  given,  a  majority  of 
those  present  have  power  to  do  any  corporate  act.   But  it  is  not  a  general 
proposition  of  law,  that  there  cannot  be  any  lawfiil  assembly  for  the  pur- 
pose of  election,  without  such  previous  notice  of  the  purpose  of  the  meet- 
mg  having  been  given  to  every  member  of  a  select  definite  body,  who  are 
the  electors,  since,  if  all  the  members  having  a  right  to  vote  are  present 
and  concur  in  an  election,  notice  in  such  a  case  would  be  unnecessary  {x). 

Where  a  statute  directs  an  election  by  poll,  tembUy  that  the  poll  may  be 
taken  from  the  holding  up  of  elector's  hands ;  but  if  the  tellers  appointed 
to  take  the  numbers  differ,  and  a  poll  is  demanded  and  refiised,  the 

(r)  Truro  v.  Reynalds,  1  M.&  Scott,  (u)  Rex  v.  May,  and  Re*  v.  LtMi* 

212.  5  Burr.  2681. 

(0  Cockudgey.  Fanthaw,!  Dougl.  (x)  Rex  v.  Hill,  6  D.  &  R.  693  ; 

lid.  4  B.  &  C.  426. 

(t)  A  company  by  prescription  and  (y)  Rex  v.  Head,  4  Butt.  2613. 

by  costom  may  compel  all  their  trade  (i)  Rex  v.  Chetwyn  d,  7  B.  &  C. 

to  become  members  ;  Shrewibury  v.  696 ;  1  M.  &  R.  634. 
Hart,  1  C.  &  P.  113.— Hullock. 
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Court  will  grant  a  numdamiis  to  enter  an  adjournment  of  the  election 
meeting,  and  to  proceed  to  complete  the  election  (a).  To  impeach  the 
election  of  b  party  returned  aa  elected,  it  ii  not  auflicjent  to  anege  that 
many  votes  were  bad  and  fictitious,  without  showing  that  some  other  can- 
didate had  a  majority  of  legal  votes  (4).  On  a  motion  for  a  juo  warranto 
inTonnatiDn,  an  affidavit  slating  the  relator's  information  and  belief  that 
the  officer  was  elected  at  a  Court  held  on  a  certain  day,  and  that  there  wa« 
not  at  tbe  Court  where  he  was  elected  as  aforesaid  a  proper  number  of 
electors  present,  is  answered,  if  it  be  sworn  that  there  was  a  proper  num- 
ber of  electors  at  the  Court  held  on  the  specified  day,  and  that  the  oflieei; 
was  not  elected  at  that  Court.  Tlie  officer  is  not  bound  to  answer  for 
the  proceedings  of  any  other  day  tban  that  specified  by  the  relator  (c) ; 
tar  if  the  meeting  be  accidental,  they  can  proceed  lo  business  if  they  arc 
unanimous ;  though  if  one  member  only  dissent,  he  has  an  absolute  nega- 
tive it). 

Where  an  integral  part  of  a  corporation,  composed  of  a  definite  number, 
is  required  to  vote  at  an  election  of  a  corporate  officer,  n  majorit)'  of  such 
integral  definite  part  mi:st  attend,  otherwise  there  can  be  no  elective  as- 

ibly,  although  other  parts  of  the  corporation  also  join  in  such  election, 


and  a  majority  of  the  whole  existing  body  actually  attend.  But  a  majority 
of  those  present,  when  legally  assembled,  mil  bind  the  rest  {() ;  and  if  a 
majoritif  dissent  from  an  election,  but  vote  for  nobody  else,  tlio  election 


by" the  minority  is  good  (p),  A  charter  directing  a 
by  the  remaining  members  of  a  definite  body  of  a  corporation,  is  good  in 
law  (A),  Upon  a  party  being  chosen,  be  will  become  a  corporate  officer 
when  he  is  «c(>m  in,  and  not  when  he  it  elected (i).  Thus  by  a  charter 
of  Edw.  r.,  granted  to  the  burgesses  of  C,  that  the  constable  of  his  castle 
of  C.  for  the  time  being  should  be  mayor  of  that,  borough,  "  sirom  as 
■well  to  the  king  as  to  the  burgesses,  who,  on  oath  for  preserving  the 
king's  right  being  first  taken,  should  swear  to  the  burgesses  that  he 
would  preserve  the  liberties  of  the  buriesses,  granted  by  the  said  king, 
and  faithfully  do  those  things  which  to  the  office  of  mayoralty  belong,  in 
the  said  borough ;"  by  tetters  patent  his  late  majeslj-  granted  the  office  of 
the  castle  of  C  :  and  it  was  held,  that,  until  oatn  taken,  according  to  the 
charter.the  titleof  the  grantee  wai  incomplete  (t).  The  neglect  to  be  awom 


(a)  R«  V.  Si.  Lufce't,  3  Nov.  &  M, 
464. 

(6i  R«  ».  Jffftnei.  2  Ne».  &  M. 
487. 

(c)  Sfz  ..  Hal/..  4  B.  &  Adol.  840; 
1  Key.  &  M.  773. 

(i)  Kei  V.  Kynaitm,  1  Selw.  N. 
P.  1143.  Qq  the  appoiated  charter 
day  for  the  especial  puipose  of  the 
election  of  lord  mayor  of  the  city  of 
London,  ihe  bnsioeis  of  such  election 
Riuit  bsve  precedence  of  all  other  bu- 
Sinus;  theTefore,  it  was  held  illegal, 
tAei  the  Lord  Mayor  and  aldenneo 
Lad  retired  from  the  huiliogs,  (baling 
■uembled  for  that  purpose),  to  pro- 
pose any  other  business  iDCOosiiteot 
with  such  election,  the  diicntsian  of 
which  might  hate  the  elTect  of  pre- 
lemiag  the  election  altogether;  Bn 
V.  ParJiynt,  3  B.  &  A.  668 ;  and  see 
XaehtU  V.  A'niiiuiin,  IL  East,  84,  n. 


</)  R«i  V.  iiaUr.  6  T.  R.  268 ; 
Ho:  ..  Grimn,  5  Bun.  3598. 

(|)  Oldkfiow  ..  Wainarigh,,  or  Km 
V.  F«icr,.fl,  2  Burr.  1017;  1  W. 
Black.  239. 

(ft)  H«  T.  Hmilt,  6  T.  R.  430. 

(j)  B'l  V.  Sun/ir.  10  B.  &  C.  idO. 

(k)  Ret  V.  R«berli,  5  Ncv.  &  M. 
130;  1  Har.  &  Well.  444.  The, 
grantee  of  an  office,  for  which  an  oath 
IS  a  necessary  qastiHcatiou,  but  whicb 
may  be  etecuted  by  deputy,  cannot 
appoint  a  deputy  uatil   he  has  been 

A  parly  is  appointed  during  plea. 
sore,  by  letters  pstent  of  King  George 
III.,  10  an  office  which  cannot  be 
eiecutad  until  oath  taken.  He  tskes 
tbe  oath,  and,  by  onration  of  S7  Geo. 
III.,  c.  46,  and  6  Anne,  c.  7,  a.  8,  ii 
CDutiDued  in  office  until  six  months 
after  the  death  of  Ceo.  IV.,  and  by 
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in  ftnr  a  great  length  of  time,  as  above  twenty  jean  after  tbe  party  ia  elected, 
may  be  deemed  a  waiver  or  refhsal  to  accept  the  election  by  the  party 
elected,  though  it  will  not  vitiate  the  election  itself  (/).  The  acceptance 
of  a  person  holding  a  corporate  office  of  another  incompatible  office,  doea 
not  operate  as  an  absolute  avoidance  of  the  corporate  office,  though  it 
might  be  ground  of  amotion ;  and  in  no  case  does  it  operate  as  an  abso- 
Kite  avoidance  of  a  former  office,  where  the  party  could  divest  himself 
of  that  office  by  his  own  act,  and  without  the  concurrence  of  another  au- 
thority to  his  resignation  or  amotion,  unless  such  authority  be  privy  and 
consenting  to  the  second  appointment  («n). 

2.  Aj  to  Municipal  Corporations,'} — The  method  of  choosing  members 
of  a  municipal  corporation,  and  the  constitution  of  such  corporations,  till 
lately,  were  almost  as  various  as  the  boroughs  over  which  they  were  called 
to  preside.  By  a  recent  statute,  5  &  6  WilL  IV.  c.  76,  all  these  varieties 
are  abolished,  and  the  proceedings  are  thereby  rendered  uniform.  By 
this  act  the  constitution  of  each  corporation  is  made  to  consist  of  a  mayor, 
aldermen  and  burgesses  (o).  The  right  to  be  a  burgess  is  acquired  under 
this  act  by  having  been  an  occupier  of  any  house  or  shop  for  three  years^ 
and  having  been  rated  durine  that  time  to  the  relief  of  the  poor,  provided 
the  party  be  a  resident  housdiolder  within  seven  miles  of  the  borough  (jp), 
though  a  party  abo  may  acquire  the  right  by  a  descent  or  marriage  setfle- 
ment  to  bun  of  the  necessary  premises,  m  which  case  the  joint  occupaucy  of 
the  parQr  from  whom  he  has  so  derived  the  property,  and  his  own,  will  be 
reckoned  in  his  favour,  {q) ;  but  no  other  qualification  than  that  acquired 
by  such  occupancy  and  pajrment  of  rates  will  avail  (r). 

The  overseers  of  each  borough  are  required  to  make  out  and  sign  an 
annual  list  of  all  persons  entitled  to  be  a  burgess,  and  to  deliver  the  same 
on  the  5th  of  September  in  each  year  to  the  town  clerk,  (or,  if  there  be  no 
town  derk,  or  he  be  incapable  of  acting,  to  the  person  executing  his  du- 
ties (s)  ),  and  to  keep  a  true  copy  of  the  same  for  any  one's  perusal,  without 
fee,  at  idl reasonable  nours,  between  the  5th  and  the  15th  day  of  September 
in  every  year.  The  town  derk  is  required  to  get  such  lists  printed  for  sale, 
and  to  seD  the  same  to  any  one  at  a  mir  price,  and  also  to  expose  a  copy  on 
ihe  door  of  the  town-hall,  or  some  other  public  place  within  the  borougn  {t). 
If  a  party  be  omitted  from  this  list  who  has  a  right  to  be  there,  he  is  to  give 
notice  to  the  town  clerk  of  such  omission  before  the  15  th  day  of  Septem- 
ber, or  if  the  name  of  a  person  be  on  the  list  who  has  no  right  to  be  a  bur- 


the  operation  of  1  Will.  IV.  c.  6,  on- 
til  six  months  after  the  passing  of  that 
act.  Before  the  expiration  of  the  last- 
mentioned  period,  be  is  by  letters  pa- 
tent again  appoioted  to  the  office :  he 
cannot,  after  this  second  appointment, 
execute  the  office  until  the  oath  be 
again  taken.  Quaere,  whether  an  of- 
ficer in  the  situation  of  the  constable 
of  the  castle  of  Caraarron  can  appoint 
a  depoty  to  be  mayor  of  the  t>oroagh, 
and,  if  so,  whether  the  appointment 
moat  be  by  deed  ?  id, 

(0  Rex  \.  Jordan,  9  East,  263,  n. 

(«)  Rex  V.  Pattesmtf  4  B.  &  Adol. 
9 :  I  Nev.  h  M.  612.    Where  a  nde 


is  obtained  for  a  quo  warranto,  upon 
the  ground  that  a  party  has  vacated  a 
corporate  office,  by  having  accepted  a 
second  incompatible  office,  the  affi- 
davit must  show  a  valid  appointment 
to  the  second  office,  the  acceptance  of 
which  is  made  the  ground  of  amotion  ; 
Rex  V.  Day,  9  B.  &  C.  702  ;  4  M.  & 
R.  541 ;  and  see  Rex  v.  Patttson,  1 
Nev.  &  M.  612  ;  4  B.  fie  Adol.  9. 

(o)  Sect.  6. 

(|))  Sect.  9. 

(g)  Sect.  12. 

(r)  Sect.  13. 

(0  Sect.  16. 

(t)  Sect.  16. 
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gess,  a  notice  of  the  objection  must  be  given  to  the  town  clerk,  and  also 
to  the  party,  within  the  same  time,  wmch  notices  are  to  be  published  by 
the  town  clerk,  and  affixed  at  the  door  of  the  town  hall,  or  some  other 
conspicuous  place  within  the  borough,  during  the  eight  days  next  before 
the  1st  day  of  October  in  every  year ;  besides  which  a  copy  is  to  be  kept 
for  gratuitous  inspection  during  the  same  time  at  all  reasonable  hours  on 
each  day,  Sunday  excepted,  and  copies  for  sale  at  I5.  each  (u).  These  lists 
are  subsequently  revised  by  the  mayor  and  two  assessors  annually  ap- 
pointed for  that  purpose,  who  hear  evidence  in  reference  to  the  various 
claims,  and  insert  or  expunge  the  names  accordingly,  though  no  person's 
name  can  be  inserted  or  expunged  (except  in  cases  of  death),  unless  the 
regular  notice  shall  have  been  given  (j).  To  enable  this  Court  the  better 
to  perform  its  duties,  various  authorities  are  given  to  the  mayor; —  as  to 
adjourning  the  Court,  to  have  the  inspection  of  books  containmg  any  rate 
made  for  the  relief  of  the  poor,  and  also  to  administer  an  oath  to  the  town 
clerk,  the  overseers,  and  all  parties  claiming  to  be  inserted  or  making  ob- 
jections to  the  insertion  of  other  individuals  (y).  This  revised  list  is  then 
to  be  kept  by  the  town  clerk,  and  copied  into  books,  with  the  names  num- 
bered therein,  which  books  will  be  the  roll  of  burgesses  entitled  to  vote  in 
all  questions  to  be  determined  by  the  burgesses  (z).  He  is  also  to  have 
copies  of  the  same  printed,  ana  is  required  to  sell  a  copy  to  all  persons 
making  a  demand  of  the  same  for  a  reasonable  price. 

The  councillors  (a)  are  to  be  chosen  on  the  1  st  of  November  in  every 
year  by  the  burgesses  (6),  the  elections  for  whom  are  to  be  held  before  the 
mayor  and  assessors  for  the  time  being  (c),  (or  in  case  of  the  death  or  in- 
ability of  the  mayor,  by  an  alderman  appointed  for  that  purpose,)  {d)  from 


(ii)  Sect.  17. 

(x)  Sect.  18. 

(y)  Sect.  19. 

(«)  Sect.  22, 29. 

(a)  London  is  not  affected  by  the 
provisions  of  this  act ;  it  may  therefore 
be  as  well  to  notice  here,  that  the  com- 
mon council  of  London  have  not  any 
jurisdiction  to  inquire  concerning  the 
election  of  any  person  to  be  one  of  the 
common  councilmen  of  the  city,  for, 
by  the  immemorial  custom  of  the  city, 
the  cognizance  and  examination  of  such 
elections  belong  to  the  kine*s  Court  of 
Hecord,  held  before  the  lord  mayor 
and  aldermen;  Bolton  v.  Jeffes  (in 
error),  2  Bro.  P.  C.  463. 

(6)  Sect.  29,  30. 

(c)  SecL  32. 

(d)  Sect.  36.  Before  this  act  it  was 
held,  that  it  was  necessary  that  a  pre- 
siding officer,  who  by  the  charter  of  a 
borough  formed  an  integral  part  of  an 
elective  assembly,  should  be  present 
up  to  the  time  when  the  election  was 
completed  ;  and  that  the  election  could 
not  be  proceeded  in  during  his  absence, 
altboush  be  should  have  improperly  ab- 
sented himself;  Rexv,  WiUiamt,2M. 


&  S.  141.  And  where  a  question  arose 
upon  the  right  of  a  voter,  on  which  the 
mayor,  as  presiding  officer,  decided  by 
rejecting  the  vote  j  and  thereupon,  the 
remaining  votes  being  equal,  he  de- 
clared the  same,  and  that  no  election 
could  be  made ;  and  thereupon  ordered 
the  meeting  to  be  dissolved,  and  no  ob- 
jection was  made  at  the  time,  nor  any 
notice  given  to  the  electors  present, 
that  any  of  them  intended  to  proceed 
in  the  election,  notwithstandmg  the 
decision  (which  turned  out  to  be  erro- 
neous) ;  but  after  suffering  the  mayor 
and  many  of  the  freemen  to  depart 
without  notice,  the  rest  who  remained 
together  proceeded  to  complete  the 
election :  it  was  held  by  the  Court  of 
Queen's  Bench  that  such  election  was 
void  even  under  the  statute  of  11 
Geo.  I.  c.  4,  as  a  surprise  and  fraud 
on  the  other  electors;  Hex  v.  Gabo- 
rian,  1 1  East,  77.  A  mayor  has  no 
casting  vote  by  common  right,  but 
must  support  a  claim  thereto  either  by 
charter  or  usage;  Anon,  Loffl,  315; 
sec  5  &  6  Will.  IV.  c.  76,  s.  69,  by 
which  a  casting  vote  is  given  to  Uie 
chairman  at  the  council  meetings. 
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individuals  entitled  to  be  on  the  burgess  list,  (witb  the  exception  of  epis- 
copal and  dissenting  clergymen,  who  are  disqualified  from  holding  any 
municipal  office,)  provided  they  have  the  qualification  in  point  of  property 
required  by  the  act,  and  that  they  hold  not  any  office  or  place  of  profit, 
other  than  that  of  mayor,  in  the  gift  or  disposal  of  the  council ;  or  have 
either  by  themselves  or  their  partners,  any  contract,  or  employment,  with, 
by,  or  on  behalf  of  such  council,  except  a  contract  for  lighting  or  supply- 
ing the  borough  with  water,  or  insuring  against  fire,  which  arejaot  to  prove 
di^ualifications  (e).  When  elected,  these  councillors  are  required  to  sub- 
scribe a  declaration  of  their  acceptance  of  office,  and  of  their  possession 
of  a  sufficient  pecuniaiy  qualification  {/),  And  should  any  one  refuse  to 
accept  the  office,  having  been  duly  elected,  he  is  liable  to  pay  a  fine  of 
50/.  (g)  to  the  borough  fund,  or  any  amount  under  that  sum,  determined 
by  a  bye-law  of  the  council  of  the  borough,  and  in  default  of  payment 
to  have  the  sum  levied  by  the  warrant  of  any  justice  havin?  jurisdiction 
within  the  borough,  and  by  the  distress  and  sale  of  his  goods,  though  no 
person  is  to  be  liable  to  the  fine  who  is  disabled  by  lunacy  or  imbecility  of 
mind,  or  by  deafness,  blindness,  or  other  permanent  infirmities  of  the 
body;  besides  whom,  every  person  above  sixty- five  years  of  age,  or  indi- 
viduals who  have  already  served  or  paid  the  fine  for  not  doing  so,  are  to 
be  exempted,  provided  they  claim  such  exemption  within  five  days  after 
their  election ;  nor  is  such  service  to  be  compulsory  on  any  military  or 
naval  officer  in  her  majesty's  service,  or  upon  any  person  employed  and 
residing  within  the  dock-yard  (A).  If  a  person  who  is  not  qualified  acts, 
he  is  to  forfeit  50/.,  but  his  acts  arc  nevertheless  valid  and  eficctual  (i). 

At  the  election  of  these  councillors  it  would  seem  that  a  town  clerk  is 
not  bound  to  allow  inspection  of  the  voting  papers  to  more  than  one  bur- 
gess at  a  time,  nor  to  allow  any  burgess  to  have  more  than  one  of  such 
voting  papers  in  his  hand  at  the  same  time;  but  that  he  is  bound  to  allow 
any  burgess,  who  brings  with  him  a  list  of  the  burgesses,  to  make  marks 
upon  such  lists,  denoting  how  each  voter  appears  by  the  voting  paper  to 
have  given  his  vote  (/). 

Where  an  extraordinary  vacancy  occurs  in  the  number  of  the  council- 
lors, such  vacancy  is  to  be  filled  up  on  a  day  appointed,  (which  day  is  not 
to  be  later  than  ten  days  after  sucn  vacancy,)  by  an  election,  governed  by 
the  same  rules  as  before  stated,  though  no  such  fresh  election  is  to  take 

?lace,  unless  the  council  be  reduced  below  two- thirds  of  its  number  (//i). 
fa  councillor  be  declared  a  bankrupt  or  insolvent,  or  if  he  leaves  the  bo- 
rough for  more  than  six  months,  he  thereby  becomes  disqualified  (o),  but 
is  capable  of  being  re-elected  upon  obtaining  his  certificate,  paying  his 
debts  in  full,  or  returning  to  the  borough  (/;).     A  councillor  cannot  be  ap- 


(e)  Sect.  28. 

fj")  Sect.  50. 

{g)  Before  this  statute  it  was  held, 
that  the  payment  of  a  fine,  imposed  by 
the  bye-laws  of  a  corporation,  for  re- 
fusing to  accept  a  corporate  office,  did 
not  exempt  the  party  elected  from 
serving  the  office,  and  he  might  have 
been  compelled  to  do  so  by  mandamus ; 
Hex  V.  BvtPtr,  2  D.  &  R.  842  ;  5.  C. 
not  S.  P.  1  B.  &  C.  4d2.  But  an  at- 
torney  was   privileged    from  serving: 

2n5 


corporation  offices,  although  resident 
within  the  corporation  town  ;  Norwich 
V.  Berru,  \  W.  Black.  636;  4  Burr. 
2109.  " 

(h)  Seel.  51. 

(i)  Sect.  53. 

(/)  Rex  V.  Arnold,  6  Nev.  &  M. 
152. 

(m)  Sect.  47. 

(o)   Sect.  51. 

(p)  Sect.  52. 
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pointed  a  coroner  (r),  nor  a  recorder  («)i,and  he  is  exempted  from  serving 
on  juries  (t). 

The  aldermen  (u)  are  to  be  elected  triennially,  on  the  9th  of  November, 
by  and  from  among  the  councillors  or  persons  qualified  to  be  such,  to  the 
number  of  one-third  of  the  councillors,  provided  they  have  property  to  the 


(r)  Sect.  62. 

(«)   SecUlOS. 

(0  Sect.l22. 

(u)  To  a  mandamus  to  tbe  lord 
mayor  and  aldermen  of  London,  to  ad- 
mit and  swear  in  A.  B.  to  the  office  of 
alderman,  they  returned  that  the  court 
of  mayor  and  aldermen  had,  from  time 
immemorial,  the  anthority  of  eiamin- 
iog  and  determining  whether  or  not 
any  person  returned  to  Uiem  by  the 
court  of  wardmote  as  an  alderman, 
was,  according  to  the  discretion  and 
sound  consciences  of  the  mayor  and 
aldermen,  a  fit  and  proper  person  and 
duly  qualiHed  in  that  behalf,  whenso- 
ever the  fitness  and  qualification  of  the 
person  so  returned  had  been  brought 
into  question  by  the  petition  of  any 
person  interested  therein  :  and  that  it 
was  a  necessary  qualification  of  the 
person  to  be  admitted  to  the  office  of 
alderman,  that  he  should  be  a  fit  and 
proper  person  to  support  the  dignity 
and  discharge  the  duties  of  the  oflfice  : 
that  A.  B.  having  been  returned  to 
them  by  the  court  of  wardmote  as  duly 
elected,  a  petition  by  persons  inte- 
rested in  the  election  was  presented  to 
them,  charging  circumstances  which 
rendered  A.  B.  an  unfit  person  to  be 
admitted  to  theofHce  of  alderman  ;  and 
that  they  took  the  petition  into  consi- 
deration, and  having  heard  witnesses, 
did  adjudge  according  to  their  discre- 
tion and  sound  consciences,  that  A.  B. 
was  not  a  person  fit  and  proper  to  sup- 
port the  dignity  and  discharge  the  du- 
ties of  the  office  :  it  was  held,  that  the 
custom  set  out  in  the  return  was  good 
and  valid  in  the  law  :  and,  secondly, 
that  as  the  fitness  of  the  person  to  be 
admitted  was  to  be  determined  accord- 
ing to  the  discretion  of  the  mayor  and 
aldermen,  it  was  sufficient  for  them  to 
state  in  the  return  that  they  had  exer- 
cised their  discretion,  and  adjudged 
that  A.  B.  was  unfit  without  giving  par- 
ticular reasons.  An  afiSdavit  stating 
that  the  court  of  mayor  and  aldermen 
had  again  determined  that  A.  B.  was 
not  a  fit  and  proper  person  to  l>e  ad- 


mitted, is  no  ground  for  refusing  a 
mandamus,  because  the  prosecutor  has 
a  right  to  have  the  facts  stated  in  the 
return,  in  order  that  he  may  have  an 
opportunity  of  controverting  the  truth 
of  them ;  at  all  events,  the  affidavits 
in  answer  to  the  rule  ought  to  show 
that  the  court  of  mayor  and  aldermen 
had,  on  the  second  occasion,  come  to 
the  conclusion  that  A.  B.  was  not  a  fit 
and  proper  person  to  be  admitted  to  the 
office,  on  a  fresh  investigation.  A 
mandamus  having  issued,  the  return 
stated  that  A.  B.  was  elected  by  a  ma- 
jority of  votes,  and  returned  as  so 
elected  to  the  court  of  mayor  and  al- 
dermen ;  that  a  petition  was  presented 
to  that  court  against  his  admission  to 
the  oflSce,  whereupon  they  examined 
the  merits  of  the  petition  according  to 
custom,  and  determined  that  he  was 
not  a  fit  and  proper  person  to  be  ad- 
mitted to  the  office,  nor  duly  elected  ; 
and  further,  that  he  was  not  in  fact 
duly  elected;  it  was  held,  that  this 
return  was  not  inconsistent ;  Ucx  v. 
London  (Mayor),  6  B.  6c  Adol.  233. 
Where  at  an  election  of  alderman 
in  London,  three  poll  clerks  were 
first  appointed,  and  two  of  them  af- 
terwards dismissed,  and  it  appeared 
that,  upon  a  scrutiny  being  demanded, 
the  wardmote  was  adjourned  to  meet 
again  on  a  fresh  summons ;  that  the 
mayor  then  went  out  of  office,  and  the 
new  mayor  assembled  a  wardmote  by  a 
fresh  summons,  took  the  scrutiny,  und 
declared  A.  B.  duly  elected,  and  that 
upon  a  return  thereof  being  made  to 
the  court  of  mayor  and  aldermen,  they 
upon  petition  declared  the  election 
void  :  It  was  held,  that  the  dismissal  of 
the  poll  clerks,  and  the  change  of  the 
mayor,  weie  no  objections  to  the  va- 
lidity of  the  election ;  and  that  the 
mode  of  adjourning  the  wardmote  was 
not  a  dissolution,  and  did  not  affect 
the  proceedings  at  the  scrutiny  ;  Ucx  v. 
London,  3  B.  &  Adol.  255 ;  2  Nev.  & 
M.  126  ;  S.  C.  contra,  9  B.  &  C.  1  ; 
4  M.  &  K.  36. 
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amoant  (x)  required  by  the  act  (y\,  On  the  day  before  mentioiied  (t ),  at  the 
expiration  of  every  three  years,  half  of  the  whole  naxnber  of  the  aldermen 
are  to  »i  out  of  office,  and  their  places  to  be  supplied  by  a  new  elecfion, 
die  ak&rmen  going  out  being  those  who  have  been  longest  in  office, 
diough  thev  are  eligible  to  be  re-elected,  but  not  to  vote  upon  that  occa- 
sion (a).  In  the  event  of  any  extraordinary  vacancy,  it  is  to  be  filled  up 
within  ten  days,  (as  in  the  case  of  councillors) ;  and  the  parties  so  chosen 
are  to  continue  in  office  for  the  same  time  that  their  predecessors  would 
have  done.  I(  upon  being  chosen,  an  alderman  refuses  to  act,  he  is  lia« 
Ue,  as  in  the  case  of  a  councillor,  to  a  penalty  of  50/.,  and  he  is  required 
to  snbecribe  a  declaration  of  acceptance  of  such  office  within  five  day^  from 
his  election,  or  it  will  be  tantamount  to  a  refusal :  the  office  will  be  con- 
sidered vadknt,  and  is  to  be  again  filled  up.  The  same  disqualificationa 
appertain  to  an  alderman  as  to  a  councillor  in  reference  to  holding  offices, 
together  with  the  same  privileges  of  exemption,  &c.  (^),  and  he  becomes 
disqualified  for  his  office  also  from  the  same  causes  (c). 

The  mayor  is  chosen  by  the  council  on  the  9th  of  November  in  each 
year  from  among  the  aldermen  or  councillors  of  the  borough  (d)^  and  ia 
required,  like  the  aldermen  and  councillors,  to  accept  the  office,  or  he  is 
liable  to  a  penalty  of  100/.,  or  to  such  penalty,  not  exceeding  that  smn,  as 
shall  be  fixed  by  a  bye-law  of  the  corporation.  The  qualifications  with 
respect  to  property  are  the  same  as  for  an  alderman,  and  the  same  causei 
of  oisqual^cation  will  cause  him  to  lose  the  office,  though  he  is  capable 
of  being  re-elected  when  such  causes  are  removed  (e). 

Besides  these  officers,  every  borough  has  two  assessors  (J')^  who  are  to  be 
elected  on  the  1st  of  March  in  every  year  by  the  burgesses,  in  the  some 
manner  as  the  councillors,  though  no  burgess  is  to  vote  for  more  than  one 
assessor.  The  party  chosen  must  have  the  same  qualification  as  a  coun- 
cillor, though  no  councillor,  treasurer,  or  town-clerk  is  eligible  to  this 
office  (g).  When  chosen,  he  must  sign  a  declartion  of  acceptance  of 
office  (A)  ;  and  occasional  vacancies  are  to  be  filled  up  within  ten  days  (i). 
Parties  acting  who  are  not  qualified,  are  liable  to  a  penalty  of  50/.  Two 
auditors  are  also  to  be  chosen  on  the  1st  of  March,  whose  election,  quali- 
fications and  requirements  are  the  same  as  those  of  the  assessors  (/r).  A 
treasurer  is  also  to  be  appointed  by  the  council,  of  which  he  is  not  to  be  a 
member,  who  is  to  give  security  for  the  due  discharge  of  his  official  du- 
ties (/),  and  is  removable  by  the  council,  upon  which  he  is  to  give  up  all 
property  entrusted  to  his  care  (m). 

In  boroughs  having  a  separate  quarter  sessions  (n)  of  the  peace,  a  re- 
corder  is  appointed  by  the  crown,  who  is  to  be  a  gentleman  of  five  years 
standing  at  the  bar,  to  preside  at  such  sessions,  where  he  is  to  be  sole 


(*)  The  property  required  for  an 
alderman  in  boronghs  divided  into  four 
or  more  wards,  is  1000/.,  or  to  be  rated 
at  30/.  annual  value ;  where  the  bo- 
rough is  divided  into  less  than  four,  or 
not  into  wards,  500/.,  or  rated  at  15/. 
aumal  value  -,  sect.  28. 

(y)  Sect.  28. 

(x)  9th  of  November. 

(a)  Sect.  25. 

(6)  See  ante,  p.  823. 

(e)  See  onlr,  p.  824. 

(d)  Sect.  49. 


(e)  Sect.  52. 

(/)  Before  this  statute,  it  was  held» 
that  if  a  corporation  choose  only  one 
bailiif,  where  the  charter  directs  two, 
the  one  alone  could  not  act ;  Hex  v. 
Smart,  4  Burr.  2241. 

{g)  Sect.  37. 

(/i)  Sect.  50. 

(i)  Sect.  47. 

(lc)Sect.  37,  50,53. 

(/;  Sect.  58. 

(m)  Sect.  65. 

(«)  Sect.  103. 
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judge  (o).  But  such  recorder  must  not  be  a  member  for  the  borough, 
nor  an  dderman,  councillor,  or  police  magistrate  (p).  In  those  boroughs 
having  a  separate  quarter  sessions,  a  coroner  is  to  be  appointed  by  the 
council  of  the  boroueh,  who  holds  his  office  during  bis  good  behaviour, 
but  is  not  to  be  an  alderman  or  councillor  of  the  borough  (9).  A  vacancy 
in  the  office  by  the  death,  resignation,  or  removal  of  the  coroner  is  to  be 
filled  up  within  ten  days  (r). 

Constables  are  also  to  be  appointed  for  each  borough  by  the  watch  com- 
mittee, who  arc  to  have  such  power  to  act  in  the  count}'  as  constables 
have  within  their  constablewick,  by  virtue  of  the  common  law  of  the  realm, 
and  they  are  required  to  obey  the  commands  of  all  justices  having  juris- 
diction within  such  borough  (s). 

Besides  the  officers  already  enumerated,  there  is  the  town  clerk,  the 
subordinate  officers  of  the  Court,  and  the  charitable  tnistees  directed  by 
the  statute  (0- 

3.  Power  of  removing  OffictrSy  Sfc,l — It  seems  now  to  be  acknowledged, 
notwithstanding  the  opinion  of  Lord  Coke(ii)  and  others,  that  every  corpo- 
ration aggregate  hath,  as  incident  to  it,  a  power  of  removing  its  members 
for  reasonable  cause  ( j),  and  of  holding  a  corporate  meeting  for  that  pur- 
pose (1/).  But  this  power,  like  every  other  incidental  power,  is  incident  to  the 
corporation  at  large,  and  cannot  be  exercised  by  any  select  body,  unless 
given  it  by  charter,  or  claimed  by  prescription,  or  in  consequence  of  a  bye 
law  made  by  the  body  at  large  (2:).  And  it  is  laid  down  as  a  general 
principle,  that  where  by  custom  a  particular  body  has  acquired  that  power, 
and  a  subsequent  charter  in  some  respects  new  models  the  constitution  of 
the  corporation,  but  retains  the  particular  body,  without  restraining  its 
customary  power  of  disfranchisement,  the  power  still  continues  in  the  par- 
ticular body  (6). 

This  power,  whether  possessed  as  incident  to  the  coiporatinn  at  large, 
or  vested  in  a  particular  body,  must  appear  to  be  exercised  at  a  regular 
meetin;?  holden  in  a  corporate  character,  or  at  least  holden  in  that  cha- 
racter l)y  virtue  of  which  they  are  empowered  to  amove  (c ) ;  nor  can  it 
be  exercised  without  reasonable  cause  (d).  Nor  can  it  be  so  exercised 
either  by  the  corporation  at  large,  or  by  a  select  body,  whether  given  by 
charter  or  claimed  by  prescription,  if  it  be  claimed  only  in  general 
terms.  But  if  a  charter  by  express  words  enipower  either  the  corpo- 
ration at  large,  or  a  select  body,  to  remove  an  officer  at  pleasure,  or  em- 
power them  to  chose  liim  during  pleasure,  they  may  in  either  case  remove 
nim  without  cause (c).  And  if  an  officer,  either  by  the  provisions  of  a 
charter,  or  by  custom,  be  eligible  in  the  alternative  for  life,  or  during  plea- 


(0)  Sect  105. 

(p)  Sect.  103. 

(9 )  Sect.  62. 

(» )  Sect.  63. 

(<)Sect.  76. 

(OSecU.  71  to  75. 

i^u)  James  Bagg'scase,  11  Co. 99 a; 
Yates  case.  Sly.  477  ;  Rex  v.  Mayor 
of  Coventry,  1  Ld.  Uaym.  392  ;  hex 
T.  Mayor  of  Doncaster,  1  Ld.  Hayno. 

1566. 

(z)  Tidderiey*s  case,  1  Sid.  14; 
Lord  Bntce's  case,  2  Str.  819  j  Rex  v. 
Richardson,  I  Burr.  517. 

(v)  Dougl.  163. 


(s)  A  bye-law  to  give  power  of 
amotion  for  just  cause  is  a  good  bye- 
law,  ihough  the  corporation  who  made 
it  had  no  power  of  amotion  expressly 
given  by  charter,  or  claimed  by  pre- 
scnption  ;  Rex  v.  Richardson,  1  Burr. 
619;  2  1/1.  Ken.  85. 

(6)  Doug.  149;  Sir  Thomas  Had- 
dock's  ease,  Raym.  435. 

(c)  Rexv.  Taylor,  3  SM,  231. 

(d)  2  Kyd,  Corp.  58 ;  Dy.  332,  in 
marg. 

(e)  Sir  T.  Jones,  52  ;  Sir  T.  Ravm. 
188;  1  Ventr.  77,  82. 
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sure,  be  may  at  any  time  be  amoved  without  cause  (/).  And  where  an 
officer  is  removable  at  pleasure,  or  chosen  to  continue  during  pleasure, 
the  dection  of  another  is  a  determination  of  his  office,  without  any  formal 
removal  or  notice  of  the  intention  to  do  so  (g).  But  where  an  officer  is 
thus  removable  the  corporation  in  their  return  to  a  mandamus  to  restore 
him,  must  rely  soleii/  on  this  ground ;  for  if  they  return  a  cause  which  is 
insufficient,  they  cannot  take  advantage  of  it,  because  it  will  then  appear 
that  at  the  time  they  removed  him  they  did  not  mean  to  proceed  on  tneir 
power  to  remove  him  at  will  (A). 

The  offences  for  which  a  corporation  may  be  disfranchised,  or  a  corpo- 
rate officer  removed,  have  been  divided  into  three  distinct  classes ;  first, 
such  as  relate  to  liis  corporate  or  official  character,  and  amount  to  breaches 
of  the  condition  tacitly  or  expressly  annexed  to  his  franchise  or  office ; 
secondly,  such  as  have  no  immediate  relation  to  his  corporate  or  official 
character,  but  are  in  themselves  of  so  infamous  a  nature,  as  to  render  the 
offender  unfit  to  enjoy  ani/  public  francliise,  such  as  peijury,  forgery,  &c, ; 
and  thirdly,  offences  of  a  mixed  nature,  being  not  only  against  his  corpo- 
rate or  official  duty,  but  also  indictable  at  common  law  (i). 

To  bum  or  deface  the  charters  or  evidences  of  the  corporation,  or 
to  malicionsltf  rase  or  corrupt  the  books  ( j) ;  or  to  prevent  members 
of  the  corporation  from  attending  meetings ;  or  to  continue  in  Court 
and  make  orders  after  the  Court  is  adjourned,  are  instances  of  acts  in- 
compatible with  bis  corporate  or  official  character,  for  which  he  is  liable 
to  be  removed  {k).  But  using  opprobrious  or  indecent  language  to  the 
mayor  or  other  principal  magistrates  of  the  corporation,  as  if  he  call  the 
mayor  a  knave,  when  in  fact  he  is  not  one ;  or  reflect  upon  him  in  the 
execution  of  his  office,  or  libel  him  or  other  members  of  the  corporation, 
these  things  will  not  warrant  his  removal  (/) ;  neither  are  any  threats  on 


the  part  of  a  niMher  of  a  corporation,  that  he  will  do  some  act  prejudical 
the  corporatdnm). 
By  5  &  6  Wfll.  IV.  c.  76,  s.  50,  it  is  enacted,  that  no  person  elected  a 


mayor,  alderman,  councillor,  auditor,  or  assessor  for  any  borough  shall  be 
capable  of  acting  as  such,  except  in  administering  the  declaration  there- 
after contained,  until  he  shall  liave  made  and  subscribed  before  any  two 
or  more  such  aldermen  or  councillors,  (who  are  hereby  respectively  autho- 
rized and  required  to  administer  the  same  to  each  other,)  a  declaration  in 
the  words  or  effect  following  (that  is  to  say,)  "  I,  A.  B.,  being  elected 
mayor,  [or  as  it  may  be,!  do  hereby  declare,  that  I  take  the  said  office 
uiwn  myself,  and  will  duly  and  faithfully  fulfil  the  duties  thereof  accord- 
ing to  the  best  of  my  judgment  and  abiHty,  [and  in  case  of  the  party  being 
qmdified  by  estate  say,"]  and  I  do  hereby  declare,  that  I  am  seised  and  pos- 
sessed of  real  or  personal  estate,  or  both,  \as  the  case  may  be,'\  to  the  amount 
of,  &c.  over  and  above  what  will  satisfy  all  my  debts.'  And  that  any  al- 
derman who  shall  have  made  and  subscribed  the  foregoing  declaration^  in 
respect  of  estate,  shall  once  in  every  three  years,  if  required  in  writing 
so  to  do  by  any  two  members  of  the  council,  make  and  subscribe  a  decla- 
ration that  he  is  qualified  to  the  same  amount  in  real  or  personal  estate,  or 

(  /■)  Pepis's  case,  2  Show.  69;    1  226. 

Ventr.  342.  (fc)  Sir  T.  Rayra.  438  ;  Ca.  temp. 

{^)  Hex  v.  Maiior  S^e.  of  Canterbury,  Haidw.  156  *,  Sly.  477. 

1  Sir.  674  ;  2  Keb.  641 ;  1  Sid.  15.  (0  2  Kyd,  Corp. ;  Bogy's  case,  11 

(/.)  2  Ld.  Kaym.  1240;  sed  qu.  Co.  96;  Cltrk's  ca^,  Cro.  Ja.  606 ; 

(i)Bic.  A  br.  Corporation  ;Ca  temp.  and  see  per  Holt.  C.J.  Fortcsc.  276. 

Jltrdw.  154 ;  1  Buir.  638.  (w)  11  Co.  98  b. 

{J)  11  Co.  99i;   1  Ld.  Bayro. 
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both,  m  the  case  may  then  be,  to  the  amoant  mentioned  in  the  decLam* 
tion  originally  made  and  subscribed  by  him :  provided  always,  that  no- 
thing in  this  act  contained  shall  be  construed  to  dispense  with  the  obliga- 
tion of  any  person  to  make  and  subscribe  the  declaration  provided  and 
enjoined  by  an  act  made  in  the  9th  year  of  his  late  majesty  George  IV. 
intituled  an  act  for  repealing  so  much  of  several  acts  as  imposes  the 
necessity  of  receiving  the  sacrament  of  the  Lord's  Supper  as  a  qualification 
for  certain  oflices  and  employments  (n). 

By  sect.  52  it  is  enacted,  that  if  any  person  holding  the  office  of  mayor, 
alderman,  or  councillor,  for  any  borough,  shall  be  dedared  a  bankrupt,  or 
iliall  apply  to  take  the  benefit  of  any  act  for  the  relief  of  insolvent  debtors^ 
or  shall  compound  by  deed  with  his  creditors,  or  being  mayor,  shall  be 
absent  for  more  than  two  calendar  months,  or  being  an  alderman  or  coun* 
cillor,  for  more  than  six  months  at  one  and  the  same  time,  unless  in  case 
of  illness,  from  the  borough  of  which  he  shall  be  mayor,  alderman,  or 
councillor,  then  and  in  every  such  case  such  person  shall  thereupon  im- 
mediately become  disqualified,  and  shall  cease  to  hold  the  office  of  mayor, 
alderman,  or  councillor,  as  aforesaid ;  and  in  case  of  such  absence  shall 
be  liable  to  the  same  fine,  to  be  recovered  in  the  same  manner  as  if  he 
had  refused  to  accept  the  said  office;  and  the  council  thereupon  shall 
forthwith  declare  the  said  office  to  be  void,  and  shall  signify  the  same  by 
notice  in  writing  under  the  hands  of  three  or  more  of  them,  countersigned 
by  the  town  clerk,  to  be  affixed  in  some  public  place  within  the  borough, 
and  the  said  office  shall  thereupon  become  void.  But  every  person  so  be- 
coming disqualified,  and  ceasing  to  hold  such  office,  on  account  of  his 
being  declared  a  bankrupt,  or  of  his  applying  to  take  the  benefit  of  any 
act  for  the  relief  of  insolvent  debtors,  or  having  compoimded  with  his 
creditors  as  aforesaid,  shall,  on  obtaining  his  certificate,  or  on  payment  of 
his  debts  in  full,  be  capable,  (if  otherwise  qualified,)  of  Wng  re-elected  to 
such  office ;  and  every  person  becoming  disqualified  to  Md  such  office  on 
account  of  absence  as  aforesaid,  shall,  on  his  return  to  such  borough,  be 
capable  of  being  re-elected  to  such  office,  provided  he  shall  bo  otherwise 
qualified  (o).  Habitual  drunkenness  has  been  held  sufficient  for  the  re- 
moval of  an  alderman  (p) ;  and  an  alderman  of  London  in  custody  in 
execution,  and  under  an  escape  warrant  without  probability  of  discharge, 
may  be  amoved  (9). 

A.,  having  the  office  of  town  clerk  of  a  borough  to  hold  and  exercise 
for  life  by  luniself  or  his  sufficient  deputy,  appointed  a  deputy  in  1823. 
A  bill  of  indictment  having  been  found  against  A.  for  forgery,  he  in  April, 
1829,  quitted  the  country.  The  deputy  died  on  the  23rd  of  April,  1830. 
At  a  meeting  of  the  corporation  held  on  the  31st  of  May,  1830,  by  ad- 


(n)  Before  thb  act  referred  to  of  the 
9  George  IV.  our  statute  boois  were 
disgraced  by  enactments  that  prosti> 
tuted  the  most  sacred  rite  of  our  holy 
religion  to  the  unhallowed  purpose  of 
testing  a  man's  capabilities  for  tnc  cal- 
culation of  pounds,  shillings,  and 
pence,  and  other  like  matters,  bv  re- 
quiring almost  every  officer  employed 
under  the  state,  though  he  were  an 
avowed  infidel,  to  partake  of  the  sacred 
emblems  of  the  Ixxly  and  blood  of  our 
Saviour.  Every  consistent  individual, 
though  not  a  Christiao,  must  rejoice 
that  these  enactments  are  repealed; 


whilst  every  Christian  cannot  but  blush 
for  the  stain  upon  his  country  that  such 
statutes  should  ever  have  been  in  force. 

(0)  Where  the  charter  of  a  corpo- 
ration declared  that  *'  it  should  be 
lawful  for  the  mayor  and  capital  bur- 
gesses to  remove  any  of  tneir  body 
for  nonresidence  within  the  borough : 
held,  that  this  gave  them  a  discretion- 
ary and  not  a  compulsory  power  of 
amotion ;  Rex  v.  IVestlooe,  5  D.  &  R. 
414. 

(p)  ReiY.  Taylor,  3  Salk.231. 

(q)  Rex  V.  London,  4  Pougl.361. 
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journment  from  the  27tli  of  April,  one  of  the  grand  common  days,  it  was 
retolTed  to  remove  A.  from  office,  on  the  ground  that  he  had  neglected  to 
attend,  hy  himself  or  deputy,  at  that  adjourned  meeting,  and  at  other 
meetings  of  the  corporation :  under  these  circumstances  it  was  held,  Ist, 
that  tM  want  of  summons  to  A.  was  no  ohjection  to  the  removal,  he  not 
being  within  reach ;  2ndly,  that  no  previous  notice  to  the  members  of 
the  corporation  of  the  purposes  of  the  meeting  was  necessary,  inasmuch 
as  it  was  held  by  adjournment  from  one  of  the  grand  common  days,  when 
every  member  of  the  corporation  is  supposed  to  be  present ;  3rdly,  that 
A.  was  properly  removed  from  his  office,  inasmuch  as  under  the  circum- 
stances ne  must  be  presumed  to  have  left  the  countr\'  without  any  inten- 
tion to  return,  and  therefore,  on  the  death  of  his  deputy,  there  was  no 
person  capable  of  executing  the  office  (r).  But  it  is  no  cause  to  remove  or 
disfranchise  a  man^  that  he  is  merely  indicted  for  felony,  peijur}-,  forger}', 
or  other  infamous  crime,  because  he  may  be  acquitted  of  the  charge  («). 

With  respect  to  those  offences,  which  are  of  a  mixed  nature,  as  being 
not  only  against  the  oath  and  duty  of  the  corporator,  but  also  matters  in- 
dictable at  common  law,  it  seems  to  be  exceedingly  doubtful  whether  for 
these  the  corporator  can  be  removed  without  a  previous  conviction.  The 
difficulty  in  tne  case  is  from  a  possibility  of  a  difference  of  determination, 
by  two  different  jurisdictions,  as  the  party  may  be  removed  by  the  coqK)- 
ration  for  the  same  fact  of  which  he  may  after^vards  be  acquitted  on  a 
trial  by  jury.  Tlie  question  has  been  often  discussed,  but  has  never  been 
finally  determmed  (t). 

A  particular  summons  of  a  corporation  assembly  is  requisite  to  remove 
a  member  (m)  ;  but  where  non-residence  is  a  ground  for  remonng,  it  is  un- 
necessary to  summon  him  previously  to  come  and  reside  (v).  If  a  corpo- 
ration amove  a  member  upon  a  non- charter  or  prescription  day,  it  is  as 
necessary  that  each  member  should  be  summoned,  and  have  notice  of  the 
particular  business  intended  to  be  proceeded  ui)on,  as  in  the  case  of  a  se- 
lect number  (ir).  A  power  reserved  to  the  crown  in  a  charter  of  incor- 
poration to  amove,  by  order  of  council,  one  or  more  of  the  corporators, 
which  declared  that  all  or  any  of  them  so  amoved  should  actually  and 
without  further  process  be  amoved,  and  which  also  provided,  at  the  same 
time,  that  upon  such  amotion  the  remaining  corporators  might  proceed  to 
fill  up  the  vacancies,  cannot  be  exercised  to  such  an  extent  as  not  to  leave 
a  sufficient  number  to  make  a  re-election ;  and  therefore  an  amoval  of  all 
is  illegal  and  void  (jt). 

4.  Power  of  a  Corporation  to  make  Bj/C'laics.l — Where  a  corporation 
is  duly  elected,  although  no  power  to  make  laws,  statutes,  or  ordinances, 
be  given  by  any  special  clause,  yet  it  is  included  by  law  in  the  very  act  of 
incorporation,  though  their  bye-laws  ought  always  to  be  subject  to  the 
laws  of  the  realm,  as  subordinate  thereto  (j/). 


(r)  Rex  V.  Haris,  1  B.  &  Add.  966. 

(«)  Lane's  caS4,  2  Ld.  Raym.  1304  ; 
n  Mod.  270:  Fortesc.275;  Ca.  tem. 
Hardw.  155;  I  Barr.  359. 

(I)  lUxy.  Yates,  Sty.  477 ;  Rei  v. 
Mayor  of  Derby,  Ca.  temp.  Hardw. 
153 ;  Rex  v.  Ric'hardsoti,  1  Bun.  53tt ; 
Rex  T.  Corporation  of  Doncaster,  2 
Burr.  738. 

(«)  Rex  ▼.  Lifferpool,  2  Burr.  723  j 
2  Ld.  Ken.  424. 

(v)  Ru  ▼•  Lyme  Rs^it,  1  Dough 


149.  A  mandamus  was  refused  to 
compel  a  corporation  to  meet  for  the 
purpose  of  considering  the  propriety  of 
removing  non-resident  members,  where 
the  charter  in  terms  required  resi- 
dence ;  Rex  V.  Totneu,  5  D.  &  R*  48. 

(ic)  Hex  v.  Doncaster,  2  Burr.  738; 
2  Ld.  Ken.  391. 

(O  Rex  v.  Amery,  2  T.  R.  515 ;  1 
T.  R.  575 ;  but  see  4  T.  R.  122. 

(y)  10  Co.  30  b ;  Hob.  211  \  Moot. 
6S4}  6  Mod.  439. 


f^*. 


830 


Corporations. 


By  the  5  &  6  WUl.  IV.  c.  7G,  s.  90,  it  is  enacted,  that  it  shall  be  lav- 
fill  for  the  council  of  any  borough  to  make  bye-laws  as  to  them  shall  seem 
meet  for  the  good  rule  and  government  of  the  borough,  and  for  the  pre- 
vention and  suppression  of  all  such  nuisances  as  are  not  already  punish- 
able in  a  summary  manner  by  virtue  of  any  act  in  force  throughout  such 
borough,  and  to  appoint  by  sucli  bye>laws  such  fines  as  they  may  think 
necessary  for  the  prevention  and  suppression  of  such  offences,  provided 
that  no  nne  so  to  be  appointed  shall  exceed  the  sum  of  5/.,  and  that  no 
such  bye-law  shall  be  made,  unless  at  least  two-thirds  of  the  whole  num- 
ber of  the  council  shall  be  present,  and  that  no  such  bye-law  shall  be 
of  any  force  until  the  expiration  of  forty  days  afler  the  same,  or  a  copy 
thereof  shall  have  been  sent,  sealed  with  the  seal  of  the  said  borough,  to 
one  of  his  majesty's  principal  secretaries  of  state,  and  shall  have  been 
afhxed  on  the  outer  door  of  the  town  hall,  or  in  some  other  public  place 
within  such  borough ;  and  if  at  any  time  within  the  said  period  of  forty 
days,  his  majesty,  with  the  advice  of  his  priv}'  council,  shall  disallow  the 
same  bye-law,  or  any  part  thereof,  such  bye-law  or  the  part  thereof  dis- 
allowed shall  not  come  into  operation :  provided  also,  that  it  shall  be 
lawful  for  his  majesty,  if  he  shall  think  fit,  at  any  time  within  the  said 
period  of  forty  days,  to  enlarge  the  time  within  which  such  bye-law,  if  dis- 
allowed, shall  not  come  into  force ;  and  no  such  bye-law  shall  in  that  case 
come  into  force  until  after  the  expiration  of  such  enlarged  time  (y). 

As  a  general  principle  in  reference  to  bye-laws,  it  may  be  laid  down, 
that  a  corporation  by  charter  cannot  make  bye-laws  inconsistent  with  the 
intention,  or  counteracting  the  directions  of  their  charter  (2):  but  that 
all  such  bye-laws  must  be  consistent  with,  and  subordinate  to,  its  provi- 
sions {a).  Nor  can  a  corporation  created  by  letters-patent,  with  a  power 
of  making  bye-laws,  maVe  laws  to  incur  a  forfeiture ;  or  a  corporation 
created  by  act  of  parliament,  unless  such  a  power  be  expressly  given  (6). 

Where  the  mode  of  electing  officers  is  not  regulated  by  charter  or  pre- 
scription, the  corporation  may  make  bye-laws  to  regulate  the  election  (c), 
and  the  number  of  electors  may  be  narrowed  by  such  a  bye-law,  but  not 
the  number  of  the  eligible  (d);  so  that  where  a  charter  of  incorporation 
authorizes  the  corporation  to  elect  a  master  deseipsis,  a  bye-law  narrowing 
the  body  of  electors  is  valid ;  but  they  cannot  delegate  the  right  to  a 
stranger  (c). 

The  existence  of  such  a  bye-law  may,  without  the  intervention  of 
a  jur}%  be  judicially  inferred  from  an  ancient  usage  for  the  election  to 
be  so  conducted ;  and  though  the  bye-law  would  be  void  if  it  also  les- 
sened the  number  of  persons  eligible  to  the  office,  such  a  view  in  the  pre- 
sumed bye-law  will  not  be  inferred  from  the  circumstance  of  the  election 
by  the  limited  body  having  almost  uniformly  fallen  upon  members  of  the 
limited  body ;  nor  will  the  Court  on  that  ground  give  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto  for  the  purpose  of  investi- 
gating the  title  of  a  master  elected  agreeably  to  such  usage  (J').     AVliere 


(y)  This  is  applicable  to  municipal 
corporations  alone,  other  corporations 
remaining  under  the  same  regulations 
with  respect  to  the  power  of  making 
bye-laws  that  existed  before  the  pass- 
ing of  this  act. 

(s)  Ker  V.  CutbaJi,  4  Burr.  2204. 

(a)  Hoblyn  v.  Rex  {in  error) ^  2 
Bro.  P.  C.  329.  Upon  the  principle 
of  variation  from  a  charter,  held,  that 
a  bye-law,  directing  that  no  person 


shall  be  elected  mayor  a  second  time 
within  six  years,  was  void  ;  Rex  v. 
Cambridge,  2  Selw.  N.  P.  1144. 

(6;  Kirk  v.  Noicill,  1  T.  R.  118. 

(c)  Netcling  v.  Francis,  3  T.  R. 
189. 

(rf)  Rex  V.  Spencer,  3  Burr.  1827  j 
S.  P.  Rci  V.  Tunwetl,  3  Dougl.  «07. 

(e)  Rex  V.  Bird,  13  East,  367. 

(/)  Lee  V.  Wallis,  I  Ld.  Ken.  292. 
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a  charter  directed  tbe  election  of  senior  bailiflTto  be  made  by  a  majority  of 
a  select  body,  it  was  held  tbat  a  bye-law  giving  a  casting  voice  to  tbe 
presiding  officer  in  case  of  an  equality  of  votes,  was  bad  {/), 

On  motion  for  a  ^uo  tcarranto  against  tbe  master,  elected  in  the  man- 
ner complained  of,  it  appeared  that  the  practice,  as  far  as  it  could  be 
traced  from  the  year  1488,  had  been  for  the  master,  wardens,  and  a  body 
called  the  court  of  assistants  (which  had  varied  in  number  from  twenty- 
four  to  forty),  to  elect  the  master,  and  that  he  had  usually  been  elected 
out  of  the  court  of  assistants,  and  not  out  of  the  general  body ;  the  assist- 
ants, besides  belonging  to  the  court,  had  the  same  qualifications  for  beine; 
elected  as  the  other  members  of  the  company.  In  some  instances,  but  it 
was  not  stated  how  many  or  when,  persons  had  been  elected  who  were  not 
of  the  court.  The  company  had  existed  from  time  immemorial.  By  a 
charter  of  Ric.  II.  they  were  empowered  to  elect  a  master  de  seipsis  when 
and  as  they  should  please ;  and  by  a  charter  of  1 8  Hen.  VII.  (1502)  all  their 
liberties,  franchises,  and  customs  were  confirmed :  it  was  held,  that  if  one 
entire  bye-law  were  to  be  presumed,  for  the  master,  wardens,  &c.  to  elect, 
and  to  elect  out  of  a  restricted  body,  the  latter  part  of  such  bye-law  woiild 
be  bad  and  vitiate  the  whole,  but  that  no  ground  was  laid  for  presuming 
such  bye-law,  inasmuch  as  the  election  from  the  particular  body  might 
have  been  in  every  instance  by  choice,  and  not  under  any  particular  rule : 
and  further,  it  appeared  that  there  were  exceptions,  although  these  were 
not  specifically  stated ;  and  that  even  the  practice  of  electing  by  a  limited 
body  was  not  necessarily  to  be  presumed  part  of  a  bye- law,  as  it  might 
have  been  a  custom  incorporated  by  reference  in  the  charter  of  Hen. 
VII.  (g). 

On  motion  for  a  mandamus  to  the  master  and  wardens  of  an  incorpo- 
rated mercantile  company  of  the  city  of  London,  to  call  a  meeting  of  the 
company  at  the  next  annual  day  of  election,  for  the  purpose  of  electing  a 
master  and  warden  according  to  the  charters,  it  being  suggested  as  the 
mund  of  motion,  that  the  said  officers  were  at  present  improperly  elected 
by  a  part  only  of  the  company,  instead  of  the  whole  body,  the  Court  re- 
fused the  writ  (A).  Sixty  years  usage  has  been  considered  as  evidence  of 
a  bye-law  (i). 

By  charter,  the  company  of  patten-makers  were  made  a  corporation^ 
having  a  master,  two  wardens,  and  twelve  assistants,  and  the  company 
were  to  elect  yearly  one  of  the  two  wardens  to  be  master.  By  a  bye-law 
afterwards  made  and  agreed  to  by  the  whole  company,  the  master  was 
henceforth  to  be  elected  by  the  master,  wardens,  and  assistants  for  the 
time  being,  in  a  particular  mode,  (not  prescribed  by  the  charter,)  out  of 
two  or  three  meet  and  sufficient  persons,  being  of  the  number  of  the  mas- 
ter, wardens,  and  assistants,  and  sheeted  by  the  master  and  wardens.  In 
case  of  an  equality  of  voices,  the  master  was  to  have  a  double  vote :  it  was 
held,  that  the  bye-law  was  bad,  because  it  extended  the  number  of  persons 
eligible  by  the  charter  to  the  office  of  master ;  and  {per  Parke,  J .)  semble, 
that  it  was  also  bad,  because  the  election  was  required  to  be  in  a  particu- 
lar mode  not  prescribed  or  sanctioned  by  the  charter  (k),  A  bye-law,  that 
any  person  should  be  admitted  to  the  n-eedom  of  the  corporation,  upon 
payment  of  money,  together  with  the  fees,  is  bad  (/). 

(/)  Bex  V.  Ginever,  6  T.  R.  732.  Selw.  N.  P.  1145.— Mansfield. 

(f)  Ret  V.  Attwood,  1  Ne?.  &  M.  (fc)  Rex  v.  Bximstead,  2  B.  &  Add. 

286.  699. 

(fc)  Rix  V.  Attwood,  4  B.  &  Add.  (0  Rex  v.  Northnmpton,  4  Burr. 

481 ;  1  Nev.  &  M.  286.  2260. 

(i)  Ptrkin  v.  Cutlen*  Company,  I 
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Bye- laws  for  compelling,  by  means  of  pecuniary  penalties,  the  atten- 
dance of  members  of  a  corporation,  at  corporate  meetings,  and  the  accept- 
ance of  corporate  offices,  are  reasonable,  and  may  be  enforced  by  an  action 
at  law  (m).  But  a  bye-law,  imposing  a  tax  on  the  members  of  a  corpora- 
tion by  the  name  of  a  quarterage  of  money,  cannot  be  supported,  unless  it 
be  shown  that  the  necessities  of  the  company  require  such  contributions, 
and  that  the  latter  are  commensurate  with  the  former  (n).     A  bye-law  to 

Erevent  any  person  from  being  made  free  of  a  company,  until  he  shall 
ave  been  called  at  three  several  meetings  of  the  mayor  and  certain  alder- 
men of  the  city,  and  the  wardens  and  stewards  of  the  several  companies  in 
it,  before  his  admittance,  and  to  be  approved  of  by  them,  or  a  majority  of 
them,  is  good  (o). 

The  words  "  shall  be  lawftil,"  when  found  in  the  bye-law  of  a  corpora- 
tion, arc  not  to  be  construed  as  obligatory.  Therefore,  where  a  bye-law 
of  a  corporation  ordained  that  under  certain  circumstances  "  it  should  be 
lawful"  for  the  bailiffs  to  admit  to  the  freedom  of  the  town  certain  persons : 
it  was  held,  that  this  bye-law  was  only  optional,  and  that  the  admission  of 
•uch  persons  to  the  freedom  of  the  borough  could  not  be  enforced  by  manda- 
mus ( />).  In  a  company  constituted  by  letters-patent,  with  power  to  make 
reasonable  bye-laws,  a  bye-law  for  the  steward  to  pro\'ide  a  dinner  for  cer- 
tain members  of  the  company  on  Lord  Mayor's-day,  with  an  allowance 
for  so  doing,  or  to  pay  a  nne  of  20/.,  or  excuse  himself  by  swearing  he  is 
not  worth  300/.,  is  a  bad  bye-law  T^).  At  all  events,  the  allowance  is  a 
condition  precedent,  and  ought  to  be  averred  in  an  action  of  debt  for  the 
penalty  (r). 

In  the  city  of  York,  which  was  incorporated  before  the  time  of  memory, 
there  had  been  a  court  from  very  ancient  times,  held  first  before  the  mayor 
and  bailifi,  and,  after  a  charter  of  Richard  II.,  before  the  mayor  and  she- 
riffi.  By  a  bye-ktw  made  in  the  3  &  4  Philip  and  Mary,  by  a  selei^i  body 
of  the  corporation  who  had  immemorially  made  rules  and  regulations  as 
to  the  practice  of  the  Court,  and  who  hsd  at  their  discretion  selected  the 
persons  admitted  to  practise  as  attomies  there,  it  was  ordered,  that  thence- 
forth there  should  be  no  more  than  four  persons  admitted  to  be  attomies 
of  the  sheriff's  court ;  and  from  that  time  it  did  not  appear  that  any  more 
than  that  number  had  ever  been  allowed  to  practise  :  it  was  held,  tliat  the 
bye-law  was  reasonable,  and  that  the  usage  limiting  the  number  of  attor^ 
Dies  to  four  was  sufficiently  ancient  to  satisfy  the  statute  2  Geo.  II.  c. 
23,  s.  11(«). 

Formerly  a  great  many  bye-laws  existed  in  different  boroughs  and  cities 
in  restraint  of  trade.  But  now,  by  the  5  &  6  Will.  IV.  c.  76,  s.  14,  it  is 
enacted,  that  whereas  in  divers  cities,  towns,  and  boroughs,  a  certain  cus- 
tom haUi  prevailed,  and  certain  bye-laws  have  been  made,  that  no  person, 
not  being  free  of  a  city,  town,  or  borough,  or  of  certain  guilds,  mysteries, 
or  trading  companies  within  the  same,  or  some  or  one  of  them,  shall  keep 
any  shop  or  place  for  putting  to  show  or  sale  any  or  certain  wares  or  mer^ 
chandize  by  way  of  retail  or  otherwise,  or  use  any  or  certain  trades,  occu- 
pations, mysteries,  or  handicrafts,  for  hire,  gain,  or  sale,  within  the  same ; 

(m)  Tobacco-Pipe  Makers*  Compa-  B.  &  C.  85 ;  4  B.  &  A.  271. 

fiy  V.  Woodroffe,  7  B.  &  C.  838;  5  (g)  Carter  v.  Sander$on,  5  Bing. 

D.  &  R. 630.  79;  2  M.  &  P.  164 ;  and  see  Frame- 

(n)  Ibid.  vork  Knitters  ¥.  Green,   1  Ld.  Raym. 

(o)  Hex  v.  Durh4im,  1  Bunr.  127  ;  113. 

Ld.  Ken.  612.  (r)  Ibid. 

(  p)  Rei  v.  Eye,  2  D.  &  R.  172  ;  1  («)  Res  ¥.  York,  3  B.  &  Add.  770. 
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be  it  enacted,  that  notwithstanding  any  such  custom  or  bye-law,  every 
person  in  any  borough  may  keep  any  shop  for  the  sale  of  all  lawflil  wares 
and  merchandizes  by  wholesale  or  retail,  and  use  every  lawfiil  trade,  oc- 
cupation, mystery,  and  handicraft,  for  hire,  gain,  sale,  or  otherwise,  with- 
in any  borough. 

Before  this  statute,  a  bye-law  in  restraint  of  trade  was  bad,  unless  there 
was  a  custom  to  support  it  (f).  And  a  bye-law  to  oblige  a  person  who 
had  a  right  to  be  free  of  a  city,  to  take  up  his  freedom  in  some  particular 
company,  was  held  to  be  in  restraint  of  trade,  and  consequently  bad  (u). 
But  a  bye-law  in  a  corporation  that  no  person  should  slaughter  animals 
irithin  the  waHs  of  a  city  under  certain  penalties,  is  good,  because  it  is 
merely  a  regulation  of  trade,  and  not  a  restraint,  and  other  hihabitants  are 
bound,  as  well  as  the  members  of  a  corporation  (j).  The  common  coun- 
cil of  the  city  of  London  have  by  custom  a  right  to  make  ordinances  for  re- 
gulating carts  worked  within  the  city  for  hire,  restraining  their  number, 
licensing  them,  and  regulating  the  manner  in  which  they  should  be  licensed. 
A  bye-law  was  made  in  common  council,  that  420  of  such  carts,  and  no 
more,  should,  by  the  president  and  governors  of  Christ's  Hospital,  be  al- 
lowed or  licensed  to  work  for  hire  within  the  city :  and  it  was  held,  that  such 
bye-law  was  supported  by  the  custom ;  and  that  the  discretionary  power 
of  licensing  was  rightly  and  ex  necessitate  delegated  by  the  common  coun- 
cfl  to  a  smaOer  body ;  and  (on  motion  for  a  procedendo^  aHer  a  return  to 
a  habeas  corpus,  obtained  by  a  party  sued  on  the  bye-law,)  the  Court  re- 
fused to  inquire  whether  or  not  the  number  of  420  was  reasonable  (^). 

A  bye-law  made  by  the  freemen  of  a  company  of  oyster  fishermen, 
prohibiting  any  freeman  from  being  engaged  in  the  trade  of  sending 
oysters  to  market  from  any  other  ground  on  the  Kentish  shore  than  the 
oyster  ground  of  the  company,  under  a  penalty  of  10/. ;  and  in  case  of 
refiual  to  pay  the  same,  that  such  freeman  shall  thenceforth,  and  until  the 
fine  be  paid,  be  excluded  from  all  share  of  the  profits  to  be  made  there- 
after by  the  joint  trade  of  the  company,  is  void  by  law  (r),  there  being 
no  usage  stated  to  that  extent,  but  only  a  usage  for  the  freemen  to  make 
orders  for  regulating  the  company  and  fisher}',  with  fines  and  penalties 


(c)  Hesketh  v.  Braddock,  3  Burr. 
1847. 

(tt)  UarrUoH  ▼.  Godman,  1  Burr. 
10. 

(j)  Pitree  v.  Bertram,  Cowp.  269. 

(y)  Shaw  V.  Pope,  2  B.  &  Add. 

465. 

(s)  So  a  bye-law  that  no  person 
shall  exercise  the  ait  of  a  painter  in 
the  city  of  London,  act  being  free  of 
the  company  of  painters*  was  lield  to 
be  a  bye-law  in  restraint  of  trade,  and 
void,  unless  there  was  a  special  cns- 
tom  to  warrant  it ;  Clark  v.  Le  Cren, 
9  B.  &  C.  52.  So  a  bye-law,  that  no 
peison  not  being  free  of  the  pewterers' 
company  shall  exercise  the  trade  of  a 
pewterer  within  the  city  of  London,  is 
a  bye- law  in  restraint  of  trade,  and  is 
void,  without  proof  of  a  special  costom 
to  support  it ;  London  v.  Compton,  7 
D.  k  R.  697.  Bat  a  costom  of  the 
city  of  London,  that  no  person  not  be- 


ing free  may  sell  or  put  to  sale  any 
wares  within  the  city  or  liberties  by  re- 
tail, or  keep  any  shop  or  other  place 
for  show,  sale,  or  putting  to  sale,  of 
wares  by  retail,  or  for  use  of  any  art, 
trade,  &c.,  within  the  city,  liberties, 
or  suburbs,  is  sutBcient  ground  for  a 
bve-law  forbidding  any  non-freeman  to 
show,  sell,  or  put  to  sale,  wares  by  re- 
tall  within  the  city,  liberties,  or  sub- 
urbs, or  to  use  any  art,  trade,  6cc. 
within  the  same.  To  use  an  art,  trade, 
&c.  signifies  here,  to  use  as  a  master 
or  principal ;  Clark  v.  Denton^  I  B.  &; 
Adol.  92.  And  a  custom  in  the  city 
of  London,  that  a  freeman  of  the  city 
shall  not  set  on  woik,  in  the  manual 
occupation  of  a  butcher,  one  who  is  a 
foreigner  to  the  liberties  of  the  city, 
was  held  to  be  good  ;  Shaw  v.  Poyn- 
ter,  4  Nev.  &  M.  290 ;  2  Adol.  & 
ElUs,  312. 
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for  the  breacli  of  such  orders,  and  for  prohibiting  the  freemen  from  being 
engaged  on  other  oyster  grounds,  under  penalties  to  be  stopped  out  of  the 
money  arising  by  the  sale  of  the  stint  of  oysters  of  such  freemen  {z),  A 
power  granted  by  charter  to  a  company  exercising  a  particular  trade  in  a 
certain  phice,  to  make  bye-laws  for  the  government  of  all  persons  exer- 
cising that  trade  in  that  place,  enables  it  to  make  bye- laws  binding  on 
persons  so  exercising  the  trade  who  are  not  members  of  the  company,  as 
well  as  on  those  who  are  (a). 

A  gas-li^ht  company  was  incorporated  by  act  of  parliament,  which 
provided  that  eighteen  shareholders  should  be  directors,  and  as  such 
should  use  the  common  seal,  manage  the  affairs  of  the  company,  lay  out 
money,  purchase  lands,  &c.,  and  make  contracts  for  lighting,  and  for  the 
sale  of  materials.  The  company  was  empowered  to  make  bye-laws  under 
seal  for  its  government,  and  for  regulating  the  proceedings  of  the  directors, 
ofiScers,  servants,  &c.    At  a  meeting  of  the  company,  a  resolution  was 

Sassed,  not  under  seal,  that  a  remuneration  should  be  allowed  to  every 
irector  for  his  attendance  on  courts,  committees,  &c.,  viz.  one  guinea  for 
each  time  :  it  was  held,  that  a  director  who  had  attended  courts,  &c.,  could 
not  maintain  an  action  for  payments  according  to  the  above  resolution ;  for 
that  it  was  not  a  bye-law  within  the  statute,  nor  a  contract  (if  such  could 
have  been  available)  to  pay  the  directors,  or  any  of  them,  for  their  at- 
tendances ;  and  the  directors  could  not  be  considered  as  servants  to  the 
company,  and  as  such  entitled  to  remuneration  for  their  labour,  accord- 
ing to  its  value  (6). 

A  bye-law  may  be  good  in  part  and  bad  in  part,  if  the  two  parts  be 
distinct  from  each  other  and  separately  entire  (c).  A  defendant,  justify- 
ing the  taking  of  goods  as  a  distress  for  a  penalty  incurred  by  breach  of  a 
bye-law  of  a  corporate  company,  must  aver  a  previous  demand  and  re- 
fusal of  payment,  and  he  must  prove  that  averment,  although  the  bye- 
laws  do  not  exact  any  such  preliminary.  A  recital  of  demand  and  refusal  of 
penalties  incurred  by  a  breach  of  a  bye-law,  in  the  warrant  of  distress  put 
in  evidence  by  plauitiff  to  prove  the  fact  of  the  distress,  and  the  persons 
by  whom  it  was  ordered,  is  not  evidence  of  the  facts  therein  recited, 
although  put  in  as  part  of  the  plaintiff's  evidence  to  support  his  action  (c?). 
When,  in  a  bye-law  of  a  corporation,  making  certain  regulations,  for 
breach  of  which  parties  are  to  be  liable  to  be  sued  for  a  penalty,  there  is 
a  separate  proviso,  making  certain  exceptions,  a  party  suing  for  breach  of 
the  bye-law  need  not  aver  in  the  declaration,  that  the  case  was  not  within 
the  exception  in  the  proviso ;  but  such  fact,  if  it  exist,  must  be  shown  by 
the  defendant  by  way  of  excuse  (e). 

Where  a  bye-law  made  at  the  leet,  in  an  action  for  a  penalty  for  acting 
contrary  to  that  bye-law  and  all  former  bye-laws,  is  relied  on,  they  must 
all  be  set  forth f/*).  An  averment,  in  an  information  for  contemptuous 
behaviour  to  a  Court,  that  the  Court  consists  of  A.,  B.,  and  C,  is  made 
out  by  u  bye-law  enacting  that  A.,  B.,  and  C.  are  sufficient  to  hold  the 
Court,  although  others  may  be  present,  and  act  as  members  of  it(g). 

(x)  AdUy  v.  lUeves,  2  M.  &  S.  53 ;  (d)  DavU  v.  Morgan,   1  C.  &  J. 

5.  C.  nom.  AdUy  v.  Whiutablt  Com-  587;  1  Tyr.  467  ;  1  Price's  P.  C.  77. 

pawy,  17  Ves.  jun.  304.  (c)  Shaw  v.  Poyntert  4  Nev.  6c  M. 

(a)  Butchen*  Company  v.  Morey,  1  290  ;  2  Adol.  &  £1.  312. 

H.  Black.  370.  (/)  Gerrish  v.  Rodman,  3  Wils. 

(6)  Duntton  v.  Imperial  Gas  Com-  155,  164. 

pany,  3  B.  &  Adol.  125.  (g)  Rex  v.  Campbell,  1  Camp.  91. — 

(c)  Rex  V.  Faversham,  8  T.  R.  352.  Elleaborough. 
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The  power  to  make  bye-laws  is  incident  to  the  whole  body  of  every  cor- 
poration ;  and,  therefore,  if  a  charter  give  to  a  select  body  a  power  to 
make  bye-laws  touching  certain  matters  therein  specified,  tnat  does  not 
take  away  from  the  body  at  large  their  incidental  power  to  make  bye- 
laws  touching  other  matters  not  specified  in  the  charter  (A). 

Every  bye-law  may  be  repealed  by  the  same  body  which  made  it  (i).  In 
die  absence  of  any  precedent,  the  Court  refused  a  rule  nisi  for  a  mandamus 
calling  on  the  mayor  of  a  town  to  propose  a  resolution  to  the  burgesses,  in 
guild  assembled,  for  repealing  certain  bye-laws,  though  it  was  alleged  that 
bye-laws  and  ordinances  might  by  charter  be  made,  and  had  formerly  been 
made  at  such  guilds  (A*).  A  bye-law  cannot  be  objected  to  in  a  summary 
way  upon  motion,  on  the  return  to  a  habeas  carpus,  except  in  cases  from 
London  (/). 

5.  Power  of  Corporations  to  take,  hold  and  srant  Propertt/,  ^c.l — Al- 
though a  corporation  aggregate  exist  only  in  the  supposition  and  intend- 
ment of  the  law,  vet  such  an  artificial  body  are  by  their  creation  capable 
of  purchasing  and  parting  with  their  possessions,  subject  to  the  statutory 
limitations  niade  in  reference  to  this  subject  Thus,  though  they  have  a 
capacity  to  take  lands  by  way  of  purchase,  they  cannot  hold  them,  with- 
out they  have  a  sufficient  license  in  that  behalf  (m).  They  are  excepted 
out  of  the  statute  of  wills  (n),  so  that  no  devise  of  lands  to  a  corporation 
by  will  is  good,  except  for  charitable  uses(o) ;  which  exception  (/))  is 


(h)  Rex  V.  Weitwood,  2  Dow  & 
aark,  21  ;  4  Bligh,  N.  S.  213  ;  7 
Bing.  1  ;  7  D.  Ac  R.  267  j  4  B.  Ac  C. 
781. 

(i)  Rex  V.  Aihwell,  12  East,  22. 

(k)  Garrett  v.  Newcastle,  3  B.  & 
Add.  252. 

(i)  Ballard  v.  Bennet ;  Same  ▼. 
CUment,  2  Burr.  775. 

(m)  Co.  Lit.  2  b. 

(»)  Stat.  34  Hen.  VIII.  c.  5. 

(o)  43  Eliz.  c.  4. 

(p)  It  may  be  as  well  to  give  here 
a  short  ootlme  of  the  law  regardiug 
charitable  gifts,  &c.    By  the  statute 
9  Geo.  II.  c.36,  it  is  enacted,  that  no 
lands  or  tenements,  or  monej  to  be 
laid  out  thereon,  shall   be  given  for 
or  charged  upon  any  charitable  uses 
whatsoever,  unless  by  deed  indented, 
executed  in  the  presence  of  two  wit- 
nesses twelve  calendar  months  before 
the  death  of  the  donor,  and  enrolled 
in  the  Court  of  Chancery  within  six 
months  after   iu   execution    (except 
stocks  in  the  public  funds,  which  may 
be  transferred  previous  to  the  donor  s 
death),  and  unless  such  gift  be  made 
to  take  efiect  in  possession ;  see  Dre 
d.  Thompson  v.   Pitcher,  3  M.  &  S. 
410 ;  and  be  without  power  of  revoca- 
tion, and  that  all  other  gifts  shall  be 
void.    The  two  universities,  their  col- 
l^ps,  and  the  scholars  upon  the  foun- 


dation of  the  colleges  of  Eton,  Win- 
chester, and  Westminster,  are  excepted 
out  of  this  act,  subject  to  a  proviso, 
that  no  college  should  be  at  liberty  to 
purchase  more  advowsons  than  were 
equal  in  number  to  a  moiety  of  the 
fellows,  &c. ;  which  restriction,  how- 
ever, so  far  as  it  relates  to  the  colleges 
or  houses  of  learning  within  the  two 
universities  of  Oxford  and  Cambridge, 
has  been  since  repealed  (45  Geo.  III. 
c.  101).     But  a  grant  of  land  to  a 
college,  not  beneficial,  but  in  trust  for 
other  objects,  is  not  within  the  excep- 
tion of  the  statute  in  favour  of  the 
univeniiles;  Attomey-Ceneralv.  Man- 
bUf  1  Meriv.  327.    Money  given  to  a 
charity  in  Ireland,  to  be  laid  out  in 
the  purchase  of  lands  there,  is  not 
within  this  statute ;  Campbell  v.  Earl 
of  Radnor,  1  Bro.  C.  C.  271.    Neither 
is  money  to  be  laid  out  in  the  purchase 
of  heritable  securities  in  Scotland  for 
the  use  of  a  charity ;  Oliphant  v.  lien- 
drie,  1  Bro.  C.  C.  571  ;  Mackintosh 
v.  Townsend,   16  Ves.  330.     But   a 
devise  of  a  real  estate  in  England  to 
be  sold,  and  the   produce  with  the 
personal  estate  upon  trust,  to  be  laid 
out  in   lands  or  the   funds,  for  the 
maintenance  of  a  charity  in  Scotland, 
is  void  as  to  the  produce  of  the  real 
estates,  but  good  us  to  the  personal 
property,  by  the  efiect  of  the  option  r 
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greatly  narrowed  by  the  operation  of  a  ^eat  variety  of  statutes  from 
Magna  Charta  to  9  Geo.  II.  c.  36,  by  which  also  their  privilege  even  of 
purchasing  from  any  living  grantor  is  much  abridged ;  so  that  now  a 
corporation,  either  ecclesiastical  or  lay,  must  have  a  license  from  the 
queen  to  purchase,  before  they  can  exert  that  capacity,  which  is  vested  in 
tnem  by  tnc  common  law ;  nor  is  even  this  in  all  cases  sufficient (^). 

Where  a  feoffment  or  grant  is  made  to  a  corporation  aggregate  under 
circumstances  giving  them  a  right  to  take  the  same,  they  have  a  fee 
simple  without  the  word  successors,  because  in  judgment  of  law  they 
never  die.  And  this  rule  holds  good  also  in  reference  to  the  queen,  to 
whom  a  grant  or  feoffinent  will  pass  the  fee  without  the  words  either  of 
the  heirs  or  successors  (r^.  If  a  lease  be  made  to  a  corporation  aggregate 
for  their  own  lives,  this  is  no  estate  for  life,  but  a  fee-simple  ;  for  a  lease 
being  made  to  them  as  a  body  politic,  which  has  continual  succession  and 
never  dies,  is  equal  to  a  lease  made  to  them  so  long  as  they  continue, 
which,  in  the  eyes  of  the  law,  is  for  ever(*).  So  they  may  take  any  other 
chattel  in  succession,  as  bonds  and  the  ]ike(f).  But  a  sole  corporation 
cannot  take  a  term  in  its  corporate  capacity ;  and  it  follows  that  it  must 
take  the  term  in  its  natural  capacity,  though  it  was  intended  that  the 
person  should  have  the  tenn  in  right  of  his  corporate  functions.  The 
law  in  this  instance  giving  efiect  to  the  intent,  as  far  as  it  can  be  accom- 


Curtis  V.  Jlatton,  14  Ves.  537.  The 
words  of  the  act  are  construed  to  ex- 
tend to  terms ;  Attorney-General  v. 
Grates,  Ambl.  155  ;  id,  216  ;  mort- 
gages j  A ttoimey 'General  v.  Meyrickf 
2  Ves.  44 ;  Attorney-General  v.  Cald- 
wellf  Ambl.  635  ;  money  secured  upon 
mortgage  of  the  turnpike  tolls ;  Knapp 
V.  Williams,  4  Ves.  430;  turnpike 
bonds,  and  navigation  shares  ;  Howse 
v.  Chapman,  4  Ves.  542  ;  and  money 
received  by  the  assignment  of  the 
poor's  i-ates  and  county  rates  -,  Finch 
v.  Squire,  10  Ves.  41.  All  manors, 
lauds,  rents,  &c.  are  directly  within 
the  statute,  and  as  a  devise  of  money 
to  arise  by  sale  or  otherwise  out  of 
land,  is  construed  a  devise  of  the  land 
itself;  Attamey-Generalv.  Lord  Wey- 
mouth, Ambl.  20;  14  Ves.  541;  de- 
vises, charges,  trusts,  sums  of  money, 
&c.  devised  out  of  land  to  a  charitable 
use  are  void ;  Dalton  v.  James,  cited 
in  Mogg  V.  Hodges,  2  Ves.  52  ;  Arnold 
v.  Chapman,  1  Ves.  108  ;  Currie  v. 
Pyc.  17  Ves.  462. 

Though  a  direct  devise  of  land  to  a 
charitable  use,  or  of  money  charged 
on  land,  is  void,  yet  a  bequest  of 
money,  charged  on  both  the  real  and 
personal  estate,  though  void  as  to  the 
real,  is  good  as  to  the  personal  estate, 
but  the  Court  will  not  marshal  assets 
for  the  sake  of  a  charity  ;  Mogg  v. 
Hodges,  5  Ves.  52;  Ambl.  634,  704, 


713;  2  Ves.  44;  1  Bro.  C.  C.  201  ; 
4  Bro.  C.  C.  153.  The  Court  will, 
however,  direct  the  charge  of  legaities 
and  debts  to  be  borne  by  the  diflerent 
species  of  personal  estate  pro  rata ; 
3  Bro.  C.  C.  373 ;  2  Fonbl.  Tr.  Eq. 
214 ;  Howse  v.  Chapman,  4  Ves.  542  ; 
14  Ves.  364,  537.  A  personal  be- 
quest attached  to  a  void  charity,  as  an 
endowment,  must  fall  with  its  prin- 
cipal ;  Attorney -General  v.  Goulding, 
2Bro.C.C.428;  3  Ves.  141;  6  Ves. 
404;  9  Ves.  543,  545;  though  it  is 
otherwise  where  the  bequest  of  the 
personal  property  is  not  necessarily 
connected  with  the  devise  of  the  land ; 
Attorney-General  v.  Stepney,  10  Ves. 
22.  Where  a  devise  is  to  a  charity, 
and  made  void  by  the  statute  of  mort- 
main, the  property,  according  to  its 
nature,  will  go  to  the  heir  at  law  or 
next  of  kin ;  Da  Costa  v.  De  Pas, 
Ambl.  228  ;  Corby n  v.  French,  4  Ves. 
433.  Though  a  grant  of  an  interest  in 
land  applied  to  a  charitable  use  is 
void,  yet  the  deed,  as  far  as  it  affects 
others  which  are  not  appropriated  to 
charitable  uses,  remains  good;  Doe  d. 
Thompson  v.  Pitcher,  2  Marsh.  61  ;  6 
Taunt.  359  ;  and  see  1  Thos.  Co.  Lit. 
190. 

(q)  1  Bl.  Com.  478,  479. 

(r)  Co.  Lit.  9. 

(5)  Roll.  Abr.  843. 

(t)  Co.  Lit.  46  b ;  Roll,  Abr.  515. 
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plUhed,  and  applying  the  doctrine  of  cypres,  allows  the  person  who  repre- 
sents the  sole  corporation  to  take  in  his  mdividual  cai)acity ;  consequently 
he  takes  the  term  in  his  own  right,  and  the  term  will  merge  in  a  rever- 
sion or  remainder  in  fee  afterwards  granted  to  him  as  an  individual  (u). 
But  the  ancient  jewels  of  the  crown  will  go  to  the  successor,  and  are  not 
devisable  by  testament,  though  they  may  be  disposed  of  by  patent  (v). 
So  the  ornaments  of  a  chapel  of  a  bishop  belong  to  his  successor,  and  go 
in  succession,  though  other  chattels  would  go  to  Ins  executors  (u?).  A 
sole  corporation  by  custom  may  be  enabled  by  the  same  custom  to  take  a 
chattel  in  succession,  as  the  Chamberlain  of  London,  whose  successor  by 
custom  may  have  execution  of  a  bond  or  recc^izance  acknowledged  to 
his  predecessor  for  orphanage  monev  (x). 

Hy  the  charter  granted  to  the  College  of  Physicians,  persons  practising 
physic  in  London,  without  admission  by  that  college,  forfeit  51.  per 
month,  one  half  to  be  divided  to  the  king,  and  the  other  half  to  the  presi- 
dent of  the  college.  Upon  this  charter  it  has  been  determined  that,  if  the 
president  of  the  collie  recover  in  debt  against  an  offender  and  die,  the 
successor  shall  have  a  tcirejacias  to  execute  it,  and  not  the  executor ;  for 
the  predecessor  recovered  it  as  due  to  him  and  the  college  (.ri*). 

The  mode  in  which  property  is  granted  to  and  by  corporations  is  by 
d€td{y) ;  nor  can  they  attorn  without  a  deed  (^v)  j  though  a  bishop,  par- 
son, or  other  sole  corporation  may  be  enfeoffed  without  deed  (;8r).  If  a 
grant  to  a  corporation  be  pleaded  to  have  been  made,  it  will  be  mtended 
that  it  was  made  by  deed  (a).  A  deed  is  not  only  requisite  in  order  to 
enable  a  corporation  aggregate  to  take  or  pass  their  property,  but  a 
deed  is  also  required  for  many  acts  to  be  done  in  regard  to  property  in 
their  hands.  Thus,  without  a  deed,  they  cannot  present  a  clerk  to  a 
living  {b) ;  nor  authorize  their  bailiff  to  enter  lands  for  a  condition  broken(c) ; 
or  to  seize  goods  forfeited  to  their  use  (cc) ;  nor  siurender  a  lease  except  by 


(u)  3  Prest.  Conv.  284. 
(i)  Per  Berkley  and  Jones,  Cro. 
Car.  344. 

(»)  12  Co.  105. 

(i)  4  Co.  65;  Cro.  Eliz.  464,  682. 
(ji)  Roll.  Abr.  515;    Aikim  v. 
Gardner,  Cro.  Jac.  159;  Noy,  121 ; 
Brownl.  93,  S,  C. 

(v)  Co.Lit.94b;6Co.38b;  Cro. 
Car^  170 ;  2  Saund.  305 ;  Raym.  194 ; 
5  EasU  242. 

(yy)  6  Co.  38  b. 

(z)  Co.  Lit.  94b.      And  qutsret 
whether  they  can  borrow  money,  ex- 
cept under  seaH  Wilmols.  Covmtry, 
(Corp.),  1  Y.&C0I.5I8;  or  whether 
a  company  incorporated  for  the  pur- 
pose of  manufacturing,  can  contract 
otherwise  than  under  seal,  for  service, 
^oHe,  and  the  supply  of  goods  for  car- 
rying on  the  business?    Dumlan  v. 
Imperial  Gas  Company ,  3  B.  6c  Adol. 
125 ;  or  whether  a  local  act,  enabling 
a  corporation  to  issue  promissoiy  notes 
uDder  their  seal,  enables  them  to  make 
a  promise,  and  subjects  them  to  an  ac- 
tion of  assumpsit  as  incident  to  the 


making  of  promissory  notes  1  Slark  v. 
Highgate  Archway  Company,  6  Taunt. 
792 

(a)  Cro.  Jac.  411 ;  2  Saund.  305  ; 
Patrick  V.  Balls,  Carth.  390. 

(6)  Bro.  Corp.  83;  2  Bac.  Abr. 
265. 

(c)  RoU.Abr.  514;  Cro.  Eliz,  815; 
2  Roll.  Abr.  699 ;  S,  C.  Cro.  Jac.  411 ; 
Cro.  Car.  269. 

(ec)  Home  v.  Joy,  1  Ventr.  47  ;  1 
Mod.  18  ;   2  Kcb.  567,  cited  3  P. 
Wms.  424.      By  indenture  between 
A.,  B.,  and  C,  bailiffs,  and  D.,  £., 
and  F.,  aldermen,  with  the  assent  of 
the  burgesses  of  the  borough  of  M., 
of  the  one  part,  and  J.  S.,  of  the  other 
part,  the  said  bailiffs,  aldermen,  and 
burgesses,  demised  lands  to  J.  S.  for 
years,  to  be  holden  of  the  said  bailiffs, 
aldermen,   and   burgesses;    and  the 
deed  was  executed  by  A.,  B.,  and  C. ; 
D.,  £.,  and  F. ;  but  not  sealed  with 
the  corporation  seal;    J.  S.  having 
paid  rent  to  the  bailiffs  as  chief  offi- 
cers of  the  borough  :  it  was  held,  that 
their  servant  might  make  cogavzanoe 


.% 


838  Corporaliotu. 

the  operation  of  a  eurrender  in  lav  (J).  But  they  may  appoint  their  teiv 
vants  without  deed  (e) ;  and  their  bailifTs  may  avow  taking  cattle  damage- 
feasBiit  without  having  any  prpcept  in  writing.  So  a  verbid  notice  to 
quit  by  the  steward  of  a  corporation  will  be  sufficient  (J") ;  and  though  a 
lease  by  a  corporation  aggregate  is  void  if  not  made  by  deed  sealed 
with  the  corporation  seal,  yet  payment  of  rent  under  such  lease  will  create 
a  tenancy  from  year  to  year  (g  )■  And  the  Bank  of  England,  or  any 
•imilar  corporation,  may  by  parol  empower  their  sen'unta  to  make  pro- 
missory notes  or  bills  of  exchange  in  their  name  (A).  Aggregate  corpora- 
tions, that  have  hy  their  conatitulion  a  head,  as  a  dean,  warden,  niaater,  or 
the  like,  cannot  do  any  ads  during  the  vacancy  of  the  headship,  except 
only  appointing  another;  but  there  may  be  a  corporation  aggregate  con- 
stituted without  &  head ;  as  the  collegiate  cliurcli  of  Southwell,  in  Nol- 
linghamshire,  which  consists  only  of  prebendaries;  and  the  governors  of 
the  Charter-house,  Lonilon,  who  have  no  president  or  superior,  but  are  all 
of  equal  authority  (i).  A  bond  or  contract  entered  into  by  the  body  in 
the  absence  of  the  head  will  not  bind  i  and  upon  this  principle,  if  ■  bond 
be  extorted  from  a  mayor  or  commonalty  by  the  imprisonment  of  the 
mayor,  the  corporation  may  plead  that  imprisonment  in  avoidance  of  the 
bond,  for  during  the  imprisonment  the  corporation  may  be  considered  as 
without  a  head(j).  But  the  act  of  a  major  part  of  an  aggregate  corpora- 
tion  is  considered  tlic  act  ofthe  whole  (A).  And  where  no  special  provision 
is  made  by  the  constitution  of  the  corporation,  the  whole  are  bound  by  the 
acts  not  only  of  the  major  part,  {I)  but  of  the  major  part  of  those  who  are 
present  at  a  regular  corporate  meeting,  whether  the  number  present  be  » 
majority  of  the  whole  body  or  not(ni). 

A  member  of  an  incorporated  company,  entering  into  a  contract  with 
the  company,  must  be  deemed,  in  respect  of  that  contract,  a  stranger  (n). 
In  debt  on  bond  a^nst  a  corporate  company,  where  it  is  shown  that  the 
bond  liR3  been  Bcnlcd  with  ihc'  seal  of  llie  company  bv  the  proper  officer, 
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are  setied  of  fee  for  their  own  profit  (q) ;  they  are  rateable  to  the  repairs  of 
a  church  in  respect  of  their  corporate  lands  (r) ;  and  are  liable  to  be 
assessed  to  the  land  tax  in  their  corporate  capacity  as  a  corporation  (5). 
So  they  may  be  bound  exclusively  to  the  repair  of  a  highway,  or  of  a  bridge, 
or  creek,  by  reason  of  the  tenure  of  certam  lands ;  or  they  may  be  com- 
pelled to  do  so  by  force  of  a  general  prescription,  that  they  ought  and  have 
Men  used  to  do  so  fix>m  time  immemorial,  without  an  allegation  that  they 
used  to  do  so  in  respect  of  the  tenure  of  certain  lands,  or  for  any  other  con- 
sideration ;  because  a  corporation  aggregate,  in  judgment  of  law,  never 
dies ;  and  therefore,  if  they  were  ever  bound  to  such  a  duty,  they  must  con- 
tinue to  be  always  so  (t).  Neither  is  it  any  plea  that  they  have  done  it  out 
of  charity,  for  what  they  have  always  done  they  shall  be  presumed  to  have 
been  always  bound  to  do  (u).  Thus  case  lies  against  a  corporation  for  not 
repairing  a  creek  into  which  the  tide  of  the  sea  flowed  and  reflowed,  (but 
not  saying  it  was  a  navigable  river),  as  from  time  immemorial  they  had 
been  used;  and  the  action  lies,  though  no  special  damage  be  stated. 

Where  by  letters  patent  the  kmg  granted  to  the  mayor  and  bur- 
gesses of  Lyme  Regis  the  borough  or  town  so  called,  and  also  the  pier, 
qiiay,  or  cd>,  with  all  liberties  and  profits,  &c.  belonging  to  the  same, 
and  remitted  also  twenty-seven  marks  of  their  ancient  rent,  payable  to  the 
king;  and  he  willed  that  the  mayor  and  bui^esses  and  their  successors, 
all  and  singular  the  buildings,  banks,  sea  shores,  &c.  within  the  said  bo- 
Toogh,  or  thereto  belonging,  or  situate  between  the  same  and  the  sea,  and 
also  the  said  pier,  &c.  at  their  own  costs  and  charees  thenceforth  for  ever 
should  repair,  maintain,  and  support,  as  often  as  it  should  be  necessary : 
it  was  held,  first,  that  the  mayor  and  burgesses  of  Lyme  having  accepted  the 
charter,  became  legaUy  bound  to  repair  the  buildings,  banks,  sea  shores, 
and  mounds :  and  secondly,  that  this  obligation  being  one  which  concerned 
the  public,  an  indictment  would  lie,  in  case  of  non-repair,  against  the 
mayor  and  buigesses  for  their  general  default,  and  an  action  on  the  case 
for  a  direct  and  particular  damage  sustained  in  consequence  by  an  indi- 
vidual (x).  So  a  corporation  may  be  liable  to  repair  the  banks,  &c.  of  a 
river  by  prescription  (y). 

Corporations  have  a  general  right  at  law  to  alienate  their  lands  held  in 
fee,  suDJect  as  to  ecclesiastical  corporations  to  the  restraining  statutes  (2), 
and  as  to  municipal  corporations  to  the  statute  hereafter  cited ;  and  there 
b  no  instance  of  a  trust  attached  upon  the  ground  of  misapulication,  as 
not  to  corporate  purposes,  except  the  case  of  corporations  holding  to  cha- 
ritable uses  (a). 

By  the  5  &  6  Will.  IV.  c.  94,  it  is  enacted,  that  it  shall  not  be  lawful 
for  the  council  of  any  body  corporate  to  be  elected  under  this  act  to  sell, 
mortgage,  or  alienate  the  lands,  tenements,  or  hereditaments  of  the  said 
body  corporate,  or  any  part  thereof,  except  in  pursuance  of  some  covenant, 

(9)  Rex  V.  Gardner,  Cowp.  79.  Add.  77  ;  6  Bing.  91 ;  3  ftl.  Ac  P. 

(r)  Thurtfieldv,  Jmu, Sir T. Jones,  278. 

187.  (y)  Anon.  Loilt,  556. 

(i)  Exchange  Asturance  Company  V.  (s)  See  I  Eliz.  c.  19  ;  13  Eliz.  c. 

Vaugkan,  1  Burr.  155;  I  Ld.  Ken.  10;  14  Eliz.  c.  11  ;  18  Eliz.  c.  11  ; 

320.  43  Eliz.  c.  29  ;  1  Jac.  T.  c.  3 ;    3 

(I)  Lynn  v.  Turner,  Cowp.  86.  Car.  1. ;  43  Geo.  III. ;   and  see  pott, 

(u)  2  Inst.  700;  1  Hawk.  P.  C.  c.  under  '*  Landlord  and  Tenant." 

76,  t.  8 ;  Cowp.  87  ;  2  Bac.  Abr.  7th  (o)  Colchester  v.  Lowicii,  1  Vet.  & 

edit  263.  B.  226. 


(i)  Lyme  Re^is  v.  Henley,  3  B.  & 
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contract,  or  agreement  bonajide  mode  or  entered  into  on  or  before  the  5th 
day  of  June,  1835,  by  or  on  beha]f  of  the  body  corporate  of  any  borough, 
or  of  some  resolution  duly  entered  in  the  corporation  boolw  of  uch 
body  coiporote  on  or  before  the  said  5th  day  of  June,  or  to  dtmite  cr 
Uiae,  except  in  pursuance  of  some  covenant,  contract,  or  agreemeot 
bond  Jiik  made  or  eotercd  into  on  or  before  the  said  Sth  day  of  Juoe  bj 
or  on  the  behalf  of  such  body  corporate,  or  in  pursuance  of  some  retohi* 
&aa  duly  entered  in  the  corporation  books  of  such  body  corponite  on  oc 
before  the  said  5th  day  of  June,  or  except  in  the  cases  heremafler  men- 
tiimed,  any  lands,  tenements,  or  hereditaments  of  tuch  body  corporatB,  or 
any  part  thereof,  or  to  enter  into  any  nno  covenant,  contract,  or  agree' 
menl  (oxcept  in  the  cases  hereinafter  mentioned)  for  diriting  or  teaMHg 
any  such  lands,  tenements,  or  hereditament  a,  or  any  part  thereof,  for  uj 
tenn  exceeding  thirty-one  ycart  trom  the  time  when  such  lease  tlMll  M 
made,  or  if  made  in  pursuance  of  a  previous  agreement,  then  iroin  the 
time  when  sncli  agreement  shall  have  been  entered  into ;  and  in  eroj 
lease  n-hich  the  said  council  is  not  hereby  restrained  from  making,  then 
■hall,  except  in  the  cases  hereinafter  mentioned,  be  reserved  and  mada 
payable  during  the  whole  of  the  term  thereby  panted  luch  clear  yeadj 
rent  as  to  the  council  shall  appear  reasonable,  without  taking  any  fuie  w 
the  same :  piorided  nevertheless,  that  in  every  case  in  which  such  connei] 
diall  deem  it  expedient  to  sell,  etienale,  or  to  demise  and  lease  for  a  loDgs 
term  than  Ihirty-one  yean,  or  upon  different  terms  and  eonditiooa  than 
those  hereinbefore  mentioned,  any  of  the  said  lends,  tenements  or  heredi- 
taments, it  shall  be  lawful  for  such  council  to  represent  the  circumitanca 
of  the  case  to  the  lords  commissionenofhismajesty'atreasun-;  and  itsbaD 


>r  any  three  of  them,  to  sell,  alienate,  or  deraiac  any  of  the  land^ 
tenements,  and  hereditaments  of  the  said  body  corporate,  in  such  manner 
and  on  such  terms  and  conditions  as  shall  have  been  approved  by  the  nid 
lords  commissionera  :  provided  always,  that  notice  of  tlie  inteuhon  of  da 
council  to  make  such  application  as  aforesaid  shall  be  fixed  on  the  outer 
door  of  the  town  halt,  or  in  some  public  and  conspicuous  place  within  the 
borough,  one  calendar  month  at  least  before  such  application  ;  and  a  copy 
of  the  memorial  intended  to  be  sent  to  the  said  lords  commissionen  shall 
be  kept  in  the  (own  clerk's  office  during  such  calendar  month,  and  shall 
be  freely  open  to  the  inspection  of  every  burgess  at  all  reasonable  boun 
during  the  same. 

Sect.  D5.  Provided  always,  and  be  it  enacted,  that  in  all  cases  in  which 
any  body  corporate  sball,  on  the  5th  day  of  June  in  thi^  present  year,  have 
been  bound  or  engaged  hy  any  covenant  or  agreement,  express  or  implied, 
or  have  been  enjoined  by  any  deed,  will,  or  other  document,  or  have  been 
•oDctioned  or  warranted  by  ancient  usage,  or  fay  custom  or  practice,  to 
make  any  renewal  of  any  lease  for  years,  or  for  life  or  hves,  or  for  yeara 
determinable  with  any  life  or  lives,  at  any  fixed  or  determinate  or  known 
or  accustomed  period,  or  after  the  lapse  of  any  number  of  years,  or  on  the 
dropping  of  any  life  or  lives,  and  yeara  determinable  after  the  lapae  of  any 
number  of  years,  at  a  fine  certain,  or  unoer  any  special  or  specilic  temia  or 
conditions,  and  also  in  all  cases  in  which  any  body  corporate  shall  there- 
tofore have  ordinarily  made  renewal  of  any  lease  for  years,  or  for  life  or 
lives,  or  for  yean  determinable  with  any  life  or  lives  at  any  fixed  or  deter- 
minate, or  known  or  accustomed  period,  or  after  the  lapse  of  any  nmnbct 
of  ^ean,  or  u^n  the  dropping  of  any  life  or  lives,  upon  payment  of  an 
arbitrary  fine,  it  shall  be  lawful  for  the  council  of  nich  borough  to  renew 
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such  lease  for  such  term  or  number  of  years,  either  absolutely  or  determi- 
sable  with  any  life  or  lives,  and  at  such  rent,  and  upon  the  pa\'ment  of 
such  fine  or  premium,  either  cert^  or  arbitrary,  and  with  or  without  any 
covenant  for  the  future  renewal  thereof,  as  such  body  corporate  could  or 
might  have  done  in  case  this  act  had  not  been  passed. 

Sect.  96.  Provided  nevertheless,  and  be  it  enacted,  that  in  any  of  the 
instances  hereinafter  mentioned,  it  shall  be  lawful  for  the  council  from 
time  to  time  to  demise  and  lease,  or  to  enter  into  contract  or  agreement 
fi>r  demising  and  leasing,  any  of  the  said  lands,  tenements  or  hereditaments, 
to  any  person,  body  politic,  corporate,  or  collegiate,  for  any  term  not  ex- 
ceeding seventy-five  years  from  the  time  of  making  such  lease  or  agree- 
ment ;  (that  is  to  say,)  of  tenements  or  hereditaments,  the  greater  part  of 
the  yearly  value  of  which  shall  at  the  time  of  making  the  lease  or  agree- 
ment consist  of  any  building  or  buildings,  of  land  or  ground  proper  for  the 
erection  of  any  houses  or  other  buildings  thereupon,  witn  or  without 
gardens,  yards,  curtilages,  or  other  appurtenances  to  be  used  therewith, 
and,  where  the  lessee  or  intended  lessee  shall  covenant  or  agree  to  erect  a 
building  or  buildings  thereon  of  greater  yearly  value  than  such  land  or 
ground,  of  land  or  ground  proper  for  gardens,  yards,  curtilages,  or  other 
iqppurtenances  to  be  used  with  any  other  house  or  other  building  erected 
or  to  be  erected  on  any  such  ground,  belonging  either  to  such  body  corpo- 
rate or  to  any  other  proprietor,  or  proper  for  any  other  purpose  calculated 
to  afibrd  convem'ence  or  aocommodfation  to  the  occupiers  of  any  such  house 
or  building. 


Sect.  IV. — Of  the  Liabilities  of  Corporators. 

Corporators  are  not  individually  answerable  for  acts  done  in  their  cor- 
porate capacity,  from  which  detriment  happens;  at  least  not  without  proof 
of  foalice  (2).  Nor  are  they  liable  for  the  corporate  debts  even  afler  the 
dissolution  of  the  corporation  (a).  But  if  the  mayor,  or  any  other  mem- 
ber of  a  corporation,  procure  a  false  return  to  be  made  to  a  mandamus,  such 
person  may  be  proceeded  against  in  his  private  capacity  (6). 

The  Court  of^King*s  Bench  will  not  grant  a  criminal  information  against 
the  members  of  a  corporation  for  the  misapplication  of  the  corporation 
money  (c). 

By  the  42  Geo.  III.  c.  56,  which  was  passed  for  enlaring  the  poor-house  of 
the  parish  of  Chatham,  certain  persons  therein  named,  and  their  successors, 
were  appointed  guardians  of  tne  poor  of  C,  and  trustees  for  putting  the 
act  in  execution;  and  in  order  that  there  might  be  an  impartial  succession 
of  guardians,  and  to  keep  the  specified  number,  it  was  provided  that  eight 
■hould  go  out  of  office  yearly,  and  that  the  parishioners  should  re-elect  the 
aame  persons,  or  other  inhabitants  of  the  parish  in  their  stead.  By  other 
sections,  the  guardians  were  empowered  to  raise  money  by  mortgage  or 
grant  of  annuity  to  purchase  lan{  and  to  take  a  conveyance  to  themselves 

(s)  Harmon  v.  Tappenden,  1  East,  pany's  debt,  when  the  company  had 

555 ;  3  £^.  278 ;  S.P,Rea  v.  Wad-  no  goods. 

kmm  CoUegt,  1  East,  560,  n.  (6)   Mayor  of  TketfordU  cote,  1 

(a)  Lev.  237 ;  Owen,  73 ;  2  And.  Salk.  192 ;  Rex  v.  PilkingUm,  Cartb. 

107;  b«t  see  2  Vera.  396,  wherein  171 ;  Bex  v.  Rippon,  1  Ld.  Rsym- 

equity  the  private  membws  of  a  com-  564. 

pmy  wm  made  liable  for  the  com-  (e)  Bex  v.  WaWm,  2  T.  R.  199. 
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and  tlieirsuccesaon :  and  they  were  to  sue  and  beniedinlhsTUuneot'their 
treasurer  tor  Ihe  time  being,  wbo  waa  to  be  reimbursed  by  the  guardians 
all  costs  and  damages  to  which  he  should  be  put  as  plaiotifT  or  dEfendsnt 
in  such  action.  A.  was  treasurer  to  the  said  guardians  under  the  prort- 
sions  of  the  act  from  1805  till  1811,  and  Irom  1811  to  1823.  By  a  de- 
cree of  the  Court  of  Chancery  in  1808  the  parish  of  C.  waa  adjudged  to 
be  entitled,  in  respect  to  such  pert  of  it  as  waa  within  the  city  of  Roches- 
ter, to  two  tbirty-aecond  parts  of  certain  revenues  bequeathed  to  the  use 
of  the  poor  of  that  city,  and  a  sum  of  lllSf.  was  paid  over  to  A.  as  such 
treasurer  on  that  account.  That  sum  he,  by  order  of  the  tisea  guardians, 
paid  over  to  them  in  1822,  and  they  applied  it  to  the  use  of  the  poor  of 
the  whole  parish.  On  the  petition  of  the  inhabitanta  of  that  pert  of  the 
pariah  which  was  within  the  city  of  Rochester,  the  plaintiff,  after  he  ceased 
to  be  treasurer,  waa  ordered  by  the  Court  of  Chanceiy  to  pay  the  above- 
mentioned  sum,  which  he  had  received  as  treasurer,  into  Court,  in  order 
that  it  might  be  applied  to  the  exclusive  use  of  Chatham  intra.  He  ac< 
cordingly  paid  the  amount,  and  brought  an  action  against  the  guardians 
to  recover  it ;  and  it  was  held,  that  the  guardians  were,  for  the  purposes 
of  suing  or  being  sued,  in  the  nature  of  a  corporation,  and  that  A.  waa 
eatitlea  to  recover  in  an  action  against  the  then  treasurer,  the  ium  paid 
by  him  into  the  Court  of  Chancery,  as  money  paid  to  the  use  of  the  guar- 
dians {e).  A  debt  due  to  a  coiporation  will  still  remain,  though  their  name 
is  changed  by  a  new  charter  (/*].  For  other  caaea  on  this  subject  see 
pott,  "Actions  by  and  against  Corporations,"  844. 


Sect,  V.— Of 
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the  Court  will  not  compel  a  visitor  to  go  into  the  merits  of  a  case  brought 
before  him,  it  will  compel  him,  if  an  appeal  be  lodged  in  time,  to  hear  the 
parties,  and  form  some  judgment  (m);  and  will  prohibit  him  if  under 
pretence  of  visitatorial  authonty  he  exceed  his  jurisdiction  (n).  He  has 
the  power,  as  incidental  to  the  character  of  visitor,  to  deprive  as  well  as 
to  correct  offences  (o). 

No  particular  form  of  words  is  necessary  for'the  appointment  of  a  visitor. 
Sit  visitator  or  vititationem  commendamuM  will  create  a  general  visitor, 
and  confer  all  the  authority  incidental  to  the  office  {p),  which  will  re- 
quire particular  words  to  abridffe  it  {q).  New  ingrafted  fellowships,  if  no 
statutes  are  given  by  the  founoers  of  them,  must  follow  the  original  foun- 
dation, and  are  subject  to  the  same  discipline  and  judicature  (r). 

Where  there  is  a  local  visitor  as  to  the  conduct  and  management  of  a 
charity,  if  in  the  original  instrument  a  trust  is  expressed  as  to  the  appli- 
cation of  the  revenue,  this  Court  has  jurisdiction  to  compel  a  due  applica- 
tion (<).  This  last-mentioned  case  was  determined  under  the  late  act  52 
Geo.  III.  c.  101,  which  enacts,  that  in  case  of  breach  of  trusts  created  for 
charitable  purposes,  a  petition  signed  and  allowed  by  the  attorney-gene- 
ral may  be  presented  to  the  chancellor,  who  is  to  hear  the  same  in  a  sum- 
mary way,  and  make  order  thereon.  The  jurisdiction  under  the  act  is 
discretionary  {t),  and  being  limited  to  questions  of  abuse  of  trust,  as  be- 
tween the  trustees  and  the  objects  of  the  charity,  is  not  applicable  to  an 
adverse  claim  to  lands,  as  having  formerly  belonged  to  the  charity  (u). 


Sect.  VI. — Of  the  Dissolution  of  Corporations. 

A  corporation  may  be  dissolved  in  various  ways,  as  by  the  death  of  all  of 
its  members  (v) ;  or  oy  the  surrender  of  their  charter  ( jr).  So  where  a  cor- 
poration consists  of  several  distinct  integral  parts,  if  one  of  these  parts  be- 
come extinct,  whether  by  the  death  of  the  persons  of  whom  it  is  com- 
pMed,  or  by  any  other  means,  the  whole  corporation  is  dissolved  (y) ; 
tiiough  this  was  doubted  in  one  case  (z). 


(m)  Rex  V.  The  Bishm  of  Lincoln, 
2  T.  R.  338 ;  Rei  v.  The  BUhop  of 
Ely,  5  T.  R.  475 ;  R«r  v.  ITw  Bishop 
of  Worcuter,  4  M.  &:  S.  415. 

(»)  1  T.  R.  660. 

(o)  PhilUpt  V.  Bury,  2  T.  R.  349. 

(p)  I  Burr.  199;  4  M.  &  S.  420. 

(q)  4  M.  &  S.  420. 

(r)  St.  John'M  College  v.  Todding- 
Um,  1  Burr.  159 ;  and  vide  Attorney 
Generml  v.  TdOiot,  1  Ves.  78 ;  Gretn 
▼.  Uuthgrforih,  id,  475. 

(i)  The  Attorney-General  v.  The 
Gocemon  of  ike  Foundling  Hotpital, 
2  Ves.  jun.  42 ;  Attorney -General  ▼. 
Dixie,  13  Ves.  519;  Ex  parte  Berk' 
hampOead  Free  School,  2  Ves.  &  B. 

134. 

(0  3  Ves.  &B.  11. 

(«)  Ex  parte  Reet,  3  Ves.  &  B. 
10. 


i; 


[v)  Roll.  Abr.  514 ;  10  Co.  30  b. 

[x)  Butler  v.  Palmer,  1  Salk.  191 ; 
Piper  v.  Dennis,  12  Mod.  253 ;  Rex 
v.  Osboume,  4  East,  327. 

(y)  1  Roll.  Abr.  514;  Co.  Litl. 
264 ;  Reg.  v.  Ballivos  de  Bewdley,  1 
P.  Wms.  207  ;  10  Mod.  346. 

(t)  Colchester  v.  Seaber,  3  Burr. 
1866.  In  this  case,  which  occurred 
in  1766,  it  appeared,  that  in  1740 
there  were  judgments  of  ouster  against 
all  the  persons  then  claiming  in  fact 
to  be  mayor  and  aldermen  of  the  cor- 
poration :  that  those  persons  were  all 
dead  before  the  year  1763 :  that  from 
1740  to  1763  no  ^rson  took  upon 
himself  to  be,  or  claimed  to  be,  mayor 
or  aldermen;  and  that  in  1763,  the 
charter,  under  which  the  case  oc- 
curred, was  granted  and  accepted. 
The  question  immediately  before  the 
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rt  of  a  corporation  is  gone,  and  the  coiporatioii 

;  it,  or  of  doing  any  corporate  act,  the  corporatioB 

e  crown  may  grant  anew  charter  (o).    So  when 

gral  part  of  the  corporation,  whose  attendance  m 

of  officers,  is  gone,  it  operates  as  a  dissolution  of 

•ince  it  has  thereby  lost  the  power  of  holding  esv* 

e  purpose  of  filling  up  vacancies  and  continuiiig 

so  be  dissolved  by  misusing  or  abusing  their  fin* 

all  founded  bv  the  crown,  or  supposed  so  to  be  ia 

nd  therefore  tne  queen  may  at  her  discretion  9tkm 

jrporation  guilty  of  an  offence  amounting  to  m  fbl^ 

cannot  by  her  prerogative  destroy  a  corporation  {d), 

a  corporation  refuse  or  neglect  to  choose  such  ott- 

^d  to  choose  by  their  charter,  this  is  a  forfeiture,  toad 

iution  of  the  corporation  (e).    In  such  a  case  the  ocnpt^ 

ithout  any  legal  proceeding ;  but  for  a  forfdturo,  it  ii 

)ut  a  judgment  m  a  Court  of  law  to  enforce  it(/*)L 

qtmsgWf  ^r.  is  had  against  a  corporation,  it  will  not  be 

a  final  judgment  to  dissolve  the  corporation,  thoagk 

has  been  entertained  (g).    But  its  effect  will  be  to  m^ 

of  such  corporation,  and  enable  the  crown  to  appoint  a 

"oduce  a  new  corporation  by  charter,  to  whom  might  be 

study ;  but  the  old  corporation  arc  still  empowered  to  re- 

ies,  and  remove  the  king's  hands,  upon  which  the  power 

oration  must  necessarily  cease,  and  the  letters-patent  to 

id  (A). 

uv  given  to  a  corporation,  wliich  is  aflcnvards  dissolve^ 
rt  to  the  original  donor,  as  the  law  annexes  such  a  coo- 
lant to  a  body  politic  (<). 


I. — Of  Actions  by  and  against  Corporations. 

ic:gregate  must  sue  or  defend  by  attorney,  but  where  they 
OS  or  goods  there  is  no  way  to  make  them  appear,  since 
ot  distrain  any  individual  member  (A).    An  attachment 

er  the  present  corpo- 
ntain  an  action  on  a 
i  old  corporation  in 
hich  was  detemiined 
;  for  that  the  charter 
the  corporation  to  all 
and  franchises,  and 
its  former  obligations, 
imore,  3  T.  R.  199. 


orris,  3  East,  213; 

\$onbv,  I  Ves.  jun.  8. 
irn/.^T.  U.  616;  1 
ro.'  P.  C.  336 ;  but 
.  122 ;  but  see  2  W. 
Show,  280;  4  Mod. 
,18;  10  Mod.  174. 
;  but  vide  1 1  Geo.  I. 


c.  4. 

(/)  Co.  Ent.  635  b. 

Ig)  Rex  V.  Amern,  2  T.  R.  516. 

(h)  Rex  V.  Amery,  2  Kyd,  496. 

(i)  Co.  Lit.  13  b  ;  but  see  ccntri, 
1  Ho.  Abr.  816;  Mo.  283. 

(fc)  Thursjield  v.  Jmies,  Skin.  27: 
1  Ventr.  361  ;  Style,  367,  contra  ;  all 
cited  Cowp.  86.  But  in  an  extraordi- 
nary case,  where  they  have  no  property 
and  will  not  appear,  and  where  conse- 
quently a  court  of  equity  can  give  no 
relief,  the  plaintiff  may  apply  to  the 
House  of  Lords,  who  will  make  a 
specific  order  for  relief;  1  Ch.  Ca. 
204  ;  2  Vern.  396,  S,  C.  cited ;  and 
see  Salk.  191,  pi.  2. 
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does  not  lie  against  tfaem(/) ;  nor  can  they  be  outlawed  (m).  And  as  they 
cannot  distrain  in  their  own  persons  but  by  their  bailiff)  replevin  does  not 
lie  against  them  by  the  name  of  their  corporations.  Where  the  corpora- 
tion seal  is  necessaiy  to  give  validity  to  a  contract,  see  ante^  p.  816. 

A  corporation  cannot  sue  in  assumpsit  on  an  executory  contract  unlesa 
empowered  by  the  act  of  incorporation  (n).  It  has  been  determined  thai 
the  mayor  of  a  corporation,  who,  on  the  sale  of  certain  lands  by  auction, 
of  which  the  corporation  were  the  vendors,  signed  a  contract  on  behalf  of 
himself  and  the  corporation  with  the  purchaser,  for  the  due  performance 
of  the  conditions  of  sale,  could  not,  in  his  individual  capacity,  maintain 
an  acticm  against  such  purchaser  for  the  breach  of  his  contract  (o).  But 
a  corporation  may  maintain  assumpsit  on  an  executed  contract ;  therefore 
they  may  sue  in  assumpsit  for  use  and  occupation,  where  the  tenant  baa 
heldpremisesunder  them  and  paid  rent  (/>).  The  master,  wardens,  and 
commonalty  of  a  company  cannot  sue  for  a  penalty  forfeited  to  the  master 
and  wardens,  to  the  use  of  the  master,  waraens,  and  company  {q).  Nor 
can  a  corporation  sue  as  a  common  informer  (r),  but  they  may  prosecute 
criminally  in  their  corporate  name;  though  the  addition  of  such  name  as  a 
description  of  the  persons  of  which  the  corporation  is  composed,  is  not 
fuffident  in  an  indictment  (s).  A  corporation  in  a  foreign  country  may 
sue  as  such  in  the  Courts  of  this  country,  but  thev  must  prove  that  they 
are  incorporated  in  that  country ;  and  it  will  be  left  to  tbe  jury  to  say, 
whether  the  body  so  incorporated  is  the  same  which  sues(^). 

Where  a  prescriptri''e  ecclesiastical  corporation  of  vicars  choral  of  the 
cathedral  of  Chichester  had,  besides  other  estates  in  common,  four  vicarial 
bouses,  with  their  appurtenances,  which  had  always  been  appropriated  to 
the  several  use  and  residence  of  the  four  vicars :  and  by  ancient  custom, 
upon  every  vacancy,  the  vicars,  accordinc^  to  seniority,  made  their  option 
or  taking  in  sevexalty  any  one  of  such  vicarial  houses,  with  the  appur> 
tenances ;  of  which  option  an  entry  was  made  in  the  corporation  act 
book,  and  signed  by  the  vicars ;  it  was  held,  that  a  new  vicar  having  made  an 
option,  whidi  was  entered  in  the  act  book,  and  signed  by  all,  to  take  one 
of  the  vicarial  houses  with  certain  appurtenances,  then  in  the  possession 
of  J.  S.,  which  were  not  all  the  appurtenances  formerly  annexed  to  and 
enjoyed  with  the  same  house  by  his  predecessors  therein,  could  not  main- 
tain an  ejectment  for  the  other  appurtenances,  such  as  part  of  the  ancient 


? 


0  Raym.  152;  1  H.  Bl.  209. 

[m)  10  Co.  32  b. 

(n)  ImsI  London  Watervoorki  Comp, 
V.  BaUey,  4  Bing.  283;  12  Moore, 
S33.  See  the  case  of  De  Grave  v. 
MoHnumth,  ante,  816,  as  to  where 
they  may  be  sued  on  a  contract. 

(o)  2  Taunt.  374,  387. 

(p)  StaffordY. Till, 4B'mg.75.  A 
suit  by  a  corporation  does  not  become 
defective  on  the  death  of  some  of  the 
members ;  otherwise  of  a  suit  by  the 
members  in  their  individual  character; 
Blackburn  v.  Jepton,  3  Swans.  138. 

(f )  Feltwiakert^  Cemp.  v.  Davis,  1 
B.  £c  P.  98 ;  the  first  count  in  a  de- 
claration in  debt  for  a  penalty  under 
a  bye-law  set  forth  the  charter  em- 
powering the  company  to  make  bye* 
ttws,   the   bye-law  made,   and  the 


breach  of  it ;  the  second  count,  omit* 
ting  the  above  particulars,  stated  the 
penalty  as  being  forfeited  "  under  and 
by  virtue  of  a  certain  bye-law  of  the 
company  before  that  time  duly  made," 
&c.,  and  this  count  was  on  special 
demurrer  held  bad. 

(r)  2  Str.  1241. 

(0  Rex  V.  Patrick,  1  Leach,  C.  C. 
253  ;  2  Eaf  t,  P.  C.  1059. 

(t)  St,  Charles  (Bank)  v.  De  Ber- 
nales,  1  C.  &  P.  669  ;  R.  &  M.  19a 
— Abbott.  The  plainti&  sued  by  the 
name  of  "  The  National  Bank  of  St. 
Charles,"  the  name  given  by  the 
charter  of  the  king  of  Spain  was  '*  The 
Bank  of  St.  Charles  -.  held,  no  vari- 
ance, the  bank  being  in  fact  a  national 
one;  id. 
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garden  which  had  been  leased  off  by  the  corporation  before  his  appoint-  ' 
ment:  for  supposing  him  entitled  to  make  an  option  of  the  entira 
premises,  and  to  have  entered  it  in  the  act  book,  as  against  the  coroorar 
tion ;  yet  no  such  option  having  been  made  and  entered  in  the  act  book^ 
according  to  the  custom,  he  had  no  separate  legal  title  to  the  premises  in 
question,  on  which  he  could  maintain  an  ejectment  (u). 

A  ouare  impedit  may  be  brought  against  a  corporation  (x) .  So  assumpsit 
will  lie  on  a  bill  of  exchange  against  a  trading  corporation,  whose  power 
of  drawing  and  accepting  bills  is  recognized  by  statute  (y).  And  a  cor- 
poration aggregate  may  maintain  assumpsit  for  the  use  and  occupation  of 
tolls,  although  they  dia  not  grant  the  tolls  to  the  occupier  by  any  instru- 
ment under  their  common  seal(2). 

Corporations  are  liable  in  case  or  trover  for  any  torts  they  may  cause 
to  be  committed  (a).  It  seems  that  an  incorporated  company  maybe 
guilty  of  a  conversion  by  the  act  of  their  agent,  acting  under  the  direction 
of  a  committee  appointed  for  managing  the  affairs  of  the  company  under 
an  act  of  parliament  (&).  In  a  very  recent  case  it  was  held,  that  a  cor- 
poration is  liable  in  tort  for  the  tortious  act  of  its  agent,  though  not  ap-  . 
pointed  by  seal,  if  such  act  be  an  ordinary  service,  such  as  a  distress,  pro- 
zessedly  made  under  a  statute,  for  a  debt  due  to  the  corporation ;  and  a 
jury  may  infer  the  agency  from  an  adoption  of  the  act  by  the  corporatioDy 
as  from  their  having  received  the  proceeds  of  the  seizure  (c).  It  has  been 
laid  down  that  a  corporation  cannot  be  sued  in  its  corporate  capacity  in 
trespass  (d) ;  but  this  position  appears  to  be  incorrect,  lor  although  a  cor- 
poration cannot  as  a  corporate  body  actually  commit  a  trespass,  yet  they 
may  order  it  to  be  done,  and  ought  therefore  to  be  liable  to  the  conse- 
quences (e).  And  it  is  highly  desirable  that  they  should  be  so  liable,  as  it  ia 
often  material  to  be  entiUed  to  redress  from  them  rather  than  to  be  driven 
to  a  remedy  against  their  servant  An  ejectment  against  the  bailiffs  pro 
tempore  of  a  corporation,  cannot  be  maintained  by  proving  payment  of 
rent  for  the  premises  by  the  annual  predecessors  of  tne  defenaants  in  the 
same  office  for  several  years  before,  and  service  of  the  notice  to  quit  on 
the  defendants,  the  existing  bailiffs ;  for  the  payment  of  such  rent  by  the 
bailiffs  in  succession  is  merely  evidence  of  a  tenancy  in  the  corporation. 
But  such  tenancy  may  be  determined  by  a  notice  to  the  corporation  to 
auit,  served  on  its  officers ;  after  which,  the  owner  of  the  premises  may 
distrain  the  cattle  of  any  person  trespassing  on  his  ground,  or  bring  his 
action  agauist  them,  or  maintain  ejectment  against  any  person  in  the 
actual  possession  of  the  premises  {/), 


(u)  Goodtitle  d.  Miller  v.  WiUon, 
11  East.  334. 

(x)  Butler  v.  Bishop  of  Hereford, 
Barnes's  C.  P.  360. 

(i/)  Murray  v.  East  India  Comp,, 
5  B.  &  A.  294.  And  see  Brouehton 
V.  Manchester  Watertoorks,  3  B.  5c 
A.  1. 

(t)  Carmarthen  {Mayor,  ^c.)  v. 
Lewis,  6  C.  &  P.  608.— Parke. 

(a)  Yarboroughv.  England  {Bank), 
16  East,  6 ;  if  it  be  esseotial  to  their 
conversion  of  the  property  that  they 
should  have  authorized  it  under  their 
seal,  such  authority  will  be  presumed 
after  verdict;  but  it  does  not  seem 


necessary  that  the  act  of  detention, 
done  by  their  servants  within  the  scope 
of  their  employment,  should  be  autho- 
rized under  their  seal. 

(6)  Duncan  v.  Surrey  Canal  Pro- 
prietors,  3  Stark.  50. — Abbott. 

(c)  Smith  V.  Birmingham  Gas 
Comp.,  1  Add.  St  Ellis,  526 ;  3  Nev. 
&M.771. 

(d)  Bro.  Corporation,  pi.  43;  Bac. 
Ab.  Trespass,  (E.)  2 ;  8  East.  230. 

(e)  See  16  East,  7,  &c.— Per 
Lord  Ellenborough. 

(/)  D.>e  d.  CarluU  (Earl)  v. 
Woodman,  8  East,  228. 
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Corporatioiu  must  be  described  in  all  legal  proceedings  by  tbeir  corporate 
name(g);  but  wbere  tbey  bring  an  action  for  any  due,  it  is  sufficient  to 
state  in  a  declaration,  though  it  is  otherwise  in  a  plea,  that  it  is  an  ancient 
borough,  and  that  the  burgesses  thereof  are,  and  for  divers  years  have 
been,  a  body  politic  in  the  name  of  the  mayor,  &c.  without  setting  out  the 
name  of  incorporation,  or  any  title  to  the  duty,  for  the  declaration  being 
founded  upon  their  possession,  there  is  no  necessity  to  state  a  title  to  the 
thing  (A).  However,  though  it  is  not  necessary  to  lay  a  title  in  the  de- 
claration by  grant  or  prescription,  &c,  yet  the  title  or  consideration  must 
he  proved  on  the  trial  (t).  To  prove  the  existence  of  an  aggregate  corpo- 
ration, consisting  of  different  trades,  entries  of  admission  into  me  separate 
trades,  as  '*  into  the  company  of  carpenters,  into  the  company  of  plaster- 
ers, &c."  are  evidence  to  oe  left  to  the  jury  (j), 

A  company's  right  to  have  a  livery  must  be  founded  on  charter  or 
custom :  tne  Court  cannot  presume  they  have  it ;  and  if  the  declaration 
in  debt  upon  a  bye-law  fails  to  show  it,  it  is  a  fault  defendant  may  take 
advantage  of  upon  general  demurrer  (/c).  The  crown,  by  letters  patent, 
granted  full  power  to  the  master  and  wardens  of  the  corporation  of  bakers, 
(there  being  four  wardens,)  by  themselves  and  their  aeputy  or  deputies, 
to  overlook  and  correct  the  trade  of  baking :  it  was  held,  that  the  master  and 
one  warden  could  not  justify  entering  the  house  of  a  baker  to  overlook 
bread ;  for,  if  they  acted  as  principals,  they  did  not  amount  to  a  majority 
of  persons  to  whom  the  power  was  given ;  and,  if  they  acted  as  deputies, 
they  were  bound  to  show  that  they  were  appointed  by  the  majority  (/)• 
A  penalty  of  20s.  having  been  imposed  by  one  of  the  bye-laws  or  the 
butchers'  company  on  all  persons  selling  meat  on  a  Sunday,  within  their 
jurisdiction,  it  was  declared  by  a  subsequent  clause,  that  if  any  offender 
should  deny,  refuse,  or  neglect  to  pay  the  penalty,  he  should  be  liable  to 
an  action  of  debt :  it  was  held,  in  this  case,  that  it  was  not  necessary  to 
prove  a  previous  demand  in  order  to  maintain  such  action ;  although  averred 
m  the  declaration  (m). 

Where  an  act  prescribed  that  nothing  should  be  done  at  any  special 
general  meeting,  but  the  business  for  which  it  was  called ;  and  certain 
rorms  were  required  for  calling  it;  and  on  a  special  case  stated,  which  set 
out  entries  of  the  proceedings  whereby  the  grant  was  authorized,  it  did 
not  appear  that  those  forms  had  been  gone  through,  and  the  company, 
who  were  sued  on  the  above  deed,  alleged  this  irregularity  in  answer :  it 
was  held,  that  it  lay  on  them  to  give  strict  proof  of  the  default ;  and  this 
not  being  done,  but  a  possibility  appearing  that  the  forms  might  have 
been  complied  with,  the  Court  of  Kind's  Bench  would  not  presume  the 
contrary.  By  the  statute,  the  orders  and  proceedings  entered  in  the  com- 
Muiy's  books  were  to  be  considered  as  originals,  and  read  in  all  Courts,  &c. 
But  it  seems  doubtinl  whether  this  rendered  them  admissible  evidence  as 
between  the  company  and  a  stranger  (n).  In  an  action  for  tolls  due  to  a 
corporation,  the  defendant,  who  had  acquired  the  character  of  a  corporator 
ailer  the  cause  of  action  arose,  but  before  trial,  has  no  right  to  inspect  the 

(g)  1  Leach,  4lh  ed.  253.  (J)  Carptnteri  Company  v.  Hay- 

(h)  1  Saund.  340,  n.  2 ;   Owen,  ward,  I  Duugl.  374. 

109;    Cro.  Jtc.  43,  123;   2  Ventr.  (k)  Vintners*  Company  v.  Pastey, 

291 ;  6  East,  438.    What  a  variance,  1  Burr.  235 ;  1  Ld.  Ken.  500. 

lCainpb.466;8Easi,487;  6Taunt.  (/)  Coofc  v. Love/ami. 2  B.&  P.  31. 

467 ;  2  Marsh.  174,  S.  C. ;  7  Taunt.  (m)  Butchen'  Company  v.  Bullock, 

546 ;  1  Moore,  267,  S.  C.  3  B.  &  P.  434. 

(i)  2  Saund.  114e;  4  Mod.  421,  (n)  Clark  v.  Imwrial  Gas  Com- 

424 ;  1  Saund.  346,  n.2.  pany,  4  Bar.  &  Adol.  315. 
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cononition  books,  and  must  still  be  considered  as  a  fbieigner  quotd 
action  (o). 

A  declaration  for  a  penalty  under  tbe  5  &  6  Will.  IV.  c.  76,  s.  54,  ftr 
bribing  a  voter  in  the  election  of  councillors,  "  by  oomiptly  promising  15 
give  him  employment  in  bauHng  stones  at  certain  hire,  as  ana  for  a  revwi 
to  gire  his  vote  for"  particular  candidates,  was  held  good  on  demuneri 
for  an  employment  is  a  reward  within  the  latter  as  well  as  the  fotmer 
branch  Jthat  .ectioii;  and  whether  the  empkyment  in  the  jmr&iAt 
case  was  given  by  way  of  corrupt  bargain,  was  a  question  for  the  jvy; 
but  the  Court  must  assume  that  such  was  the  case,  a  corrupt  agreemeBt 
being  sufficiently  alleged  in  the  declaration:  it  was  held  also,  that  tm. 
allegation  that  an  election  of  councillors  took  place  under  the  act,  and  thsft 
the  defendant,  not  regarding  the  statute,  corrupted  the  party  to  vote  in 
such  election,  was  a  sufficient  statement  that  the  offence  was  committed 
after  the  passing  of  the  act(p). 

By  2  will  I V.  c.  39,  s.  13,  "  every  writ  of  summons  issued  acaintt  a 
corporation  aggregate  may  be  served  on  the  mayor  or  other  head  offieer, 
or  on  the  town  clerk,  clerk,  treasurer,  or  secretary  of  such  corpoFatioB." 
See  the  5  &  6  WiU.  IV.  c.  76. 


(o)  Bristol  T.  Viiger,  8  D.  5c  R. 
434. 


(p)  Harding  v.  Stokei,  1  Hees.'& 
Wels.  354. 
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1.  How  the  Offices  of  Executor  and  Administrator  are  created. 

1.  Execwtor.'] — An  executor  is  a  person  appointed  by  an  individual 
to  conduct  his  affiiirs  and  to  distribute  his  efi^cts  after  his  death ;  a  will 
is  therefore  necessary  to  the  creation  of  this  office,  though  an  executor 
may  be  appointed  by  parolj  under  circumstances  in  which  a  nuncu- 
pative will  can  be  supported  (a).  No  express  words  arc  necessary  in 
making  the  appointment,  fot  if  a  testator  by  any  words  commit  the  charge 
of  his  affairs  to  one,  he  is  by  that  means  appointed  executor.  Thus  an 
appointment  to  an  individual  to  receive  and  pay  the  contents  of  the 
will  (6),  to  pay  the  testator's  debts,  and  for  this  purpose  to  have  hia 
goods  (c),  or  take  the  charge  of  his  goods  generally,  will  constitute  him  an 
executor  (<l)  ;  so  the  appointment  of  one  as  residuary  legatee,  with  direc- 
tions to  discharge  all  lawful  demands  against  the  will  (e),  will  be  sufficient. 
And  where  Acre  is  an  express  appointment  of  an  individual,  and  an  im- 
plied appointment  of  another,  both  may  be  admitted  (f).  But  where 
one  is  substituted  in  the  event  of  another's  declining  to  act,  if  the  first 
should  act,  the  other  is  for  ever  excluded  (g).  In  appointing  an  exe- 
cutor, the  testator  may  clothe  such  appointment  with  wliat  restrictions  he 
pleases.  Thus  he  may  limit  the  time  of  his  acting  (A),  or  the  locality 
within  which,  or  the  subject  over  which,  his  jurisdiction  shall  extend  (t). 

• 

2.  Administrator.'] — An  administrator,  when  appointed,  is  clothed  with 
most  of  the  privileges  and  rights  of  an  executor,  the  distinguishing  dif- 
ference between  them  being  m  the  mode  of  their  appointment  Ad- 
ministrators owe  their  existence  to  a  statute  passed  in  the  31  Ed.  III.  st.  1, 
ell,  which  enacted,  **  that  in  cases  where  a  man  dieth  intestate,  the  or- 
dinaries shall  depute  the  next  and  most  lawful  fiiends  of  the  dead  person 


(a)  Swinb.  pi.  1,  s.  12,  pi.  6. 

{b)  Pickering  r.  Towers,  Amb.  364 ; 
Brightman  v.  Seighlev,  Cro.  Eliz.  43. 

(c)  Wentw.  Off.  £z.  20, 14th  ed. ; 
IHtgg. 

(<()  Pemheartmi  v.  Ceny,  Cro.  Eliz. 
164 ;  and  tee  Godolph,  pi.  3»  c«  6, 

8.3. 


(e)  Grant  v.  LeslU,  3  Phiilim.  1 16. 

(/  )  Povoell  y.  Stratford,  3  Philliin. 
118  ;  and  Grant  v.  Leslie,  ib,  116* 

(g)  Oodolpb.  c.  4,  8.  2. 

{h)CarU  V.  Carte,  3  Alk.  180; 
Pemberton  v.  Cemy,  Cro,  £liz.  164. 

(i)  Pjer,  4  a. 
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inteitate  to  adminiMEr  hia  goodi ;  nhich  deputies  ahall  have  an  action  to 
demand  and  recover,  as  execitton,  the  debts  due  to  the  said  person  intes- 
tate, in  the  King's  Court,  for  to  administer  and  dispend  Fur  the  soul  of  tbe 
desid;  and  shall  answer  also  in  the  King's  Court  to  othen  to  whom  the  stud 
dead  person  was  holden  and  bound,  in  the  same  manner  aa  executors 
shall  answer.  And  they  shall  be  accountable  to  the  ordbarie*  as  execu~ 
tors  be  in  the  case  of  testament,  as  well  of  the  time  past  as  the  time  In 
come."  Administrators,  therefore,  are  officers  appointed  b;  the  ordinary, 
and  not  by  (he  individual  of  whose  effects  they  become  the  diitributor* ; 
and  this  appointment  is  made  by  certain  instruments,  denominated  "  let- 
ters of  admmi  strati  on." 

Where  tlie  deceased  at  the  time  of  his  death  is  possessed  of  effects  of 
sufiicient  amount  to  be  termed  bona  notabilia  (j)  within  some  other  dio- 
cese or  peculiar  than  that  in  which  he  died,  "  letters  of  adminisuation" 
must  be  granted  by  the  melropotilan  of  the  province.  Where  he  lUea 
leaving  all  the  property  he  is  possessed  of  in  the  diocese  in  which  be  diea, 
the  bishop  of  that  diocese  is  the  only  proper  person  to  grant  these  letterB 
of  administration.  But  where  he  dies  and  leaves  all  his  property  in  k 
peculiar,  (which  is  on  ecclesiastical  district  exempt  from  the  juriadictioli 
of  the  ordinary  of  the  diocese  in  which  it  Ues,  and  being  under  a  peculiar 
ordinary  of  its  own,)  letters  of  administration  must  be  obtained  from  such 
special  ordinary  {k).  But  a  metropolitan  administration  of  goods  within 
B  peculiar,  if  not  valid,  is  at  least  xxiidtAU  only,  and  notcoiij(l).   Probata 

Einted  by  the  Court  of  the  Archdeacon  of  Sudbury,  to  whom  the  bishop 
A  granted  full  power  to  prove  the  wills  of  ol!  persons  deceased  within  i1m 
archoeaconry  was  held  good,  when  the  testator  had  died  within  the  arch- 
deaconry ;  although  be  was  possessed  of  a  term  of  yean  in  lands  lying 
within  another  archdeaconry  in  the  same  diocese  (in). 

Wliere  llif  piitly,  not  bi'iiig  in  ilintn,  dita  in  one  diocese,  having  n 
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bishop  of  C. ;  and  to  this  there  was  a  plea,  that  plaintiff  never  had  been,  nor 
was,  administratrix  of  all  and  singular  the  eoods  and  chattels  of  the  intes- 
tate in  manner  and  form  as  she  had  alleged  in  her  declaration ;  and  issue 
was  joined  on  this  plea,  upon  which  the  letters  of  administration  granted 
by  the  bishop  of  C.  were  produced  by  the  plaintiff;  but  it  was  also  proved 
that  the  intestate  at  the  time  of  his  death  had  bona  notabilia  in  another  dio- 
cese in  a  different  province;  and  no  evidence  was  given  as  to  the  residence 
of  the  defendant  at  the  death  of  the  intestate :  it  was  held,  first,  that  the 
letters  of  administration  were  not  void,  inasmuch  as  the  other  diocese  in 
which  the  intestate  had  bona  notabilia  was  in  a  different  province  :  and, 
secondly,  that  the  only  question  raised  upon  the  issue  was,  whether  the 
letters  of  administration  were  duly  granted  by  the  bishop  of  C,  and  that 
it  was  no  part  of  the  issue,  whether  the  defendant  at  the  death  of  the  intes- 
tate resided  within  the  diocese  of  C.  The  fact  of  his  residence  elsewhere, 
if  relied  upon,  ought  to  have  been  specially  pleaded  (p). 

Where  an  act  for  making  a  navigable  canal  provided  that  the  shares 
were  to  be  deemed  personal  estate,  and  to  be  transferable  as  such ;  and  the 
canal  passed  through  parishes  in  the  diocese  of  Worcester,  and  other 
parishes  in  the  dioceses  of  Lichfield  and  Coventry ;  and  the  transfers  of 
shares  in  the  canal  were  filed  at  the  public  ofiice  of  the  company  in 
the  diocese  of  Lichfield  and  Coventry,  where  the  dividends  were  also 
paid  and  books  of  account  kept :  it  was  held  that  the  right  of  a  share- 
holder to  a  share  of  the  profits,  being  personal  profits,  might  be  consi- 
dered as  locaDy  situate  in  the  diocese  of  Lichfield  and  Coventry  for  the 
purposes  of  probate ;  and  that  a  probate  granted  by  the  Consistorial 
Court  of  the  bishop  of  that  diocese  was  sufificient  (9). 

A  person  whose  residence  and  property  were  in  the  diocese  of  Gloucester 
went  on  temporary  business  to  Bristol,  and  on  the  way  met  with  an  ac- 
cident, in  consequence  of  which  he  was  taken  to  the  Bristol  infirmary, 
and  died  there  (within  the  diocese  of  Bristol)  a  few  days  after.  Probate 
of  his  win  was  granted  by  the  bishop  of  Gloucester :  and  it  was  held,  that 
the  probate  was  r^;ular,  for  the  testator  had  died  in  itinere,  and  this  was 
a  case  within  the  principal  of  canon  92,  Jac.  I.,  which  provides,  that  when 
a  man  dies  on  a  journey,  the  foods  which  he  hath  about  him  shall  not 
cause  his  testament  or  administration  to  be  liable  to  the  Prerogative 
Court  (r). 

Stock  and  money  in  the  Innds  are  for  the  purpose  of  probate,  and  admi- 
nistration within  the  province  of  Canterbury,  having  no  defined  locality  (s). 


(p)  Stoke$  ▼.  Bate,  5  B.  &  C.  491. 

(9)  Ex  parte  Ht,me,  7  B.  £c  C. 
632. 

(r)  Doed,Alleny.0vent,2B,kA, 
-123.  Where  a  canal  is  situate  in  the 
provinces  of  Canterbury  and  York,  but 
the  office  for  transacting  the  business 
of  the  canal  is  in  the  former  province, 
it  is  sufficient  if  the  will  of  a  share- 
holder he  proved  in  the  Prerogative 


Court  of  Canterbury  ;  Smith  v.  Sraf- 
ford,  2  Wils.  C.  C.  166.  Semble,  that 
where  a  testator's  will  is  proved  in  a 
Prerogative  Court,  and  his  executor's 
will  in  a  Diocesan  Court,  the  executor 
of  the  executor  is  not  the  personal  re- 
presentative of  the  original  testator; 
Jernegan  v.  Baitsr,  5  Simon,  568. 
(«)  Rex  V.  Capper,  5  Price,  217. 
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6.  Of  AdmoiinratiB*  cum  Mid 

1.  Eierutor.] — Almost  all  penoni  hare  the  power  of  being  i 
■dminiatraton  (1).  Thut  (Ac  ftin^  maj  be  appointed  on  executor,  wben 
be  will  nominaU  nibatitutea,  against  whom  any  claima  of  the  deceased 
inav  be  made  (u) .  And  it  leens  that  alietu  may  be  executors,  whether 
■uch  aliens  be  friends  or  enemiea  (x).  A  sole  corpontirm  raay  also  be 
executor;  and  it  would  seein  that  even  a  corporation  aggregate  may  tos- 
tain  that  office  and  appoint  persona  ityled  wruJici  to  receive  administrO' 
tion  with  the  will  annexed,  who  ore  Bwom  like  other  adminbtrmton  (^). 
An  ittjiait  may  also  be  appointed  execntor,  even  though  it  be  in  vaitrt  ta 
mere.  But  such  infant  cannot  exercise  tlM  office  during  Ms  minority ; 
bnt  adnunisCration  mnst  be  granted  with  the  will  annexed  to  its  guardian 
or  some  other  perwn  appointed  by  the  Spiritnal  Court  (z^.  But  if  he  be 
one  of  several,  and  the  others  be  of  full  age,  hii  ajmointment  during  hit 
roinoriEy  is  not  regarded,  but  the  otben  act  without  him  (a). 

A  feme  covert  maybe  appointed  e»ecutrii,butcsnnottake  upon  herself 
the  oHice  without  the  consent  of  her  husband  (b).  But  it  seems  if  he  con- 
icnt,  although  she  bo  under  aee,  it  will  he  sufflcient,  and  ttiat  he  will 
then  have  execution  of  the  will  (c).  But  if  he,  against  her  consent,  ad- 
minister as  in  her  right,  she  cannot  dispute  the  acts  done  by  him  during 
his  Hfe,  though  at  his  death  she  may  refuse  to  act  herself  if  she  has  never 
interfered  {d),  since  he  cnnnot  force  the  office  upon  lier  agjunat  her  wilt  (e). 
Persons  excommunicated  (  f ),  or  attainted,  or  outlawed,  may  be  execu- 
tors (g).  Nor  can  the  Spiritual  Court  refuse  probate  to  a  perwm  on  the 
ground  that  such  person  is  in  insolvent  circumstances  (A)  ;  but  in  cases  of 
this  sort  Chancery  will  interfere,  and  appoint  a  receiver  (i). 

But  idiots  and  lunatics  are  incapable  of  being  cither  exectiton  or  ad- 
ministralors  ;  and  where  one,  on  whom  either  of  these  offices  has  fallen 
tecomee  thus  afflicted,  the  Spiritual  Court  may  appoint  another  to  ad- 
ininister(i).  So  ertiiicen,  &c.,  who  lca\'e  the  country  contrary  to  the 
statutory  prohibition  on  this  subject,  for  the  purpose  of  using  or  teaching 
their  trade  in  a  foreign  country,  cannot  he  executors  or  administrators,  if 


(I)  2  Black.  Com.  503. 

(u)4Insi.3S5. 

(1)  WatJWd  v.  Maikam,  38  Elii,; 
Hoot.  431 ;  Brvaki  i.  Philipt,  (4) 
Elii.);  Cro.Ellz.6B4;  Cro.Car.9i 
TilU  V.  Ditmiek,  Skiaoer,  370  ;  but 
BaeCra.Elii.142i   and  Ooeo,  45. 

(y)  Toller,  30,  31. 

(0  53  Geo.  in.  c.  87.8.6. 

(a>Browiil.  46;  I  Mod.  477. 

(fr)  Th-mtBut  ..  Coppifl,  2  W. 
Black.  801. 

(e)  Toller,  31. 

(d)  Sleka  V.  P«ctcr,  Dyer,  166; 


and  see  note  to  Adair  v.  Shaa,  1  Sch. 
&  Lef.  2S8. 

{.)  Will.  Off.  Ei.  376,  14th  ed. 

(/)  53  Geo.  III.  c.  127,  s.  3. 

(g)  Co.  IJL  128  ;  Swan  tl  Ui.  v. 
Pvrcer,  Hud.  60;  Killigrta  v.  KitU- 
grta,  i  Vem.  184. 

{h)  H«  V.  Rflian,  1  Lord  Rajm. 
361  ;  HalharnihwaUe  v.  Huittt,  2 
All.  127  ;  Hill  V.  MitU.  1  Show.  293. 

(i)  UicTum  J.  Blair.  2  Ves.  juo. 


95. 


r.  UiUi,  1  Salk.  36. 
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they  do  Dot  retcun  wlAin  fix  months  after  waniing  given  to  them ;  5  Geo. 
I.  c  ^7,  8.  3,  extended  to  Ireland  by  the  58  Geo.  III.  c.  81. 

2.  Administraton,'] — **  The  next  and  nearest  lawfhl  friends"  of  the  hr- 
testate  are  the  persons  nominated  by  the  31  Edw.  III.  to  be  chosen  as 
administrators  of  his  effects  ;  and  by  the  21  Hen.  VIII.  c.  5,  s.  3,  it  is 
enacted,  that  in  case  any  person  dies  intestate,  or  that  the  executors 
named  in  any  testament  lieiiise  to  act,  administration  shall  be  granted  by 
the  ordinary  (t),  to  the  widow  (fc)  of  the  deceased,  or  to  the  next  of  kin  (l), 
or  both,  within  the  discretion  of  the  ordinari^;  to  whose  discretion  also  the 
choice  of  an  administrator  is  left,  where  there  are  several  with  equal 
claims,  and  in  cases  in  which  this  rule  does  not  ^>ply  (m).  But  if  the  de* 
ceased  was  a  feme  covert,  her  husband  is  the  only  person,  if  he  claim  ad* 
ministration,  on  whom  that  trust  can  be  imposed  oy  the  ordinary,  as  his 
daim  is  paramount  eveiy  other  (n)  ;  and  that  although  his  mairiage  with 
the  decerned  was  a  voidable  one  ((o).  But  if  the  marriage  were  absolutely 
void  it  would  be  otherwise  {p).  Where  the  husband  thus  entitled  to  the 
administration  of  bis  wife's  affiurs  dies  before  it  is  granted  him,  her  next 
of  kin  will  be  entitled  to  it,  though  such  person  wul  hold  it  in  trust  for 
the  husband's  representatives  (q).  But  this  rule  only  applies  to  the  wife's 
otrnproperty,  and  not  to  such  as  she  holds  as  executrix. 

The  next  of  kin  for  the  purpose  of  administration  are  the  same  as  would 
be  entided  to  share  the  intestate's  personal  property  under  the  statute  of 
distribution.  These  stand  in  the  following  order  : — 1st.  The  children  of 
the  intestate  and  their  lineal  descendants  to  the  remotest  degree.  2.  The 
parents.  3.  The  brothers  and  sisters.  4.  Grandfathers  and  grandmo- 
thers. 5.  Undes  and  nephews,  great  grandfathers  and  great  grand- 
mothers. 6.  Cousins;  beyond  which  title  of  consanguinity  this  statute 
does  not  operate.  But  relations  by  the  father's  and  mother's  side  stand 
in  the  same  degree  of  kindred  (r).  So  do  the  half-blood  as  well  as  the 
whole  (i) ;  and  primogeniture  gives  no  right  of  preference. 

Where  an  executor  interme&les  with  me  af&irs  of  the  testator,  he  can 
be  compelled  to  take  probate  {t).  But  this  is  not  the  case  with  a  party 
entitled  to  administration  as  next  of  kin,  who,  though  he  makes  himself 
liable  to  be  sued  as  an  executor  de  son  tort,  cannot  be  compelled  to  be- 
come administrator  (u). 


(i)  But  it  seems  if  the  wife  has 
been  divorced  a  menta  et  thoro,  she 
forfeits  her  right  to  the  sdmiDiAtration ; 
PittiJ'er  v.  James,  Banbury,  16. 

(k)  Anon,  1  Stra.  525.  The  ino- 
dem  practice  is  to  grant  administra* 
tion  to  the  widow ;  3  Pbillim.  638. 

(/)  But  the  next  of  kin  have  been 
fraquently  excluded,  where  they  have 
had  DO  interest,  in  favour  of  such  as 
had  ;  see  3  Phillim.  381  ;  Freeman, 
496;  and  this  is  always  observed  in 
cases  of  administration  cum  iestametito 
anntxo,  where  the  next  of  kin  always 
is  made  to  eive  place  to  the  claims  of 
a  Tesidnary  legatee.  And  this  statute 
oalj  exteiids  to  such  next  of  kin  as  are 
alire  at  the  intestate's  death,  and  not 
to  soeh  as  become  so  by  the  death  of 
psities  tabieqnent  to  that  event;  Sa^ 


vage  v,  Blythe,  2  llagg.  Appendix, 
160. 

(m)  In  cases  of  this  sort,  the  rule 
is,  to  grant  administration  to  him  who 
is  desired  by  a  majority  of  the  parties 
interested. 

(n)  1  Atk.  459 ;  3  Salk.  22 ;  and 
see  29  Car.  II.  c.  3. 

(o)  Elliott  V.  Gurr,  2  Phillim.  19. 

(  p)  Browiting  v.  ReanCf  2  Phillim. 
69. 

(q)  Sec  1  P.  Wms.  381 ;  Elliott  v. 
Collier y  3  Atk.  526 ;  but  see  1  Hagg. 
341. 

(r)  1  P.  Wms.  53. 

(i)  Burnet  v.  Mown,  1  Ves.  sen. 
156 ;  Collingwwd  v.  Pace,  1  Ventr. 
424. 

[0  Hemloe'i  case,  9  Co.  37  b. 
^,«)IPhiUim.248. 
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Where  the  effecti  of  the  intnUte  ore  under  20/.  administrstiaa  mxf  be 
granted  to  the  attorney  of  all  the  next  of  kin,  and  though  it  be  above  that 
amount  nich  an  attorney  is  eligible,  provided  the  parties  are  out  of  the 
country.  But  where  Che  widow  of  an  officer,  who  died  inCeitate  in  ludi^ 
obtained  lettera  of  admiiiiatration  of  her  husband's  efiecti  there,  and  re- 
mitted the  proceed!  thereof  in  government  billi  to  her  agent  in  England; 
and  a  creditor  of  the  intestate  took  out  letters  of  admintitration  of  the  in- 
testate's effects  in  this  country,  and  brought  an  action  against  the  widow'* 
agent  for  money  in  his  hands  as  part  of  such  effects :  it  was  held,  that  the 
letters  of  administration  in  India  prevailed  over  those  granted  in  thia 
country,  and  that  the  action  would  he  only  at  the  suit  of  the  widow  ai  ad- 
ministratrix (u).  And  where  (he  defendant,  acting  under  a  power  of 
attorney  from  the  plaintifl^  took  out  administration  at  Bengal  totheeatale 
cf  a  deceased  debtor,  who  was  debtor  by  bond  to  (he  plaintiff,  and  re- 
ceived monies  under  the  admin  iitration  :  it  waa  held,  that  he  could  not 
recover  at  aeainst  tbe  plaintiff,  on  the  ground  of  a  subsequent  adminiatta- 
tion  obtained  by  other  creditors  in  this  country  (j'). 

Where  the  effects  of  an  intestate  have  vested  in  the  crown  by  forfeidir^ 
if  letters  of  administration  are  granted  Co  A.  in  consequence  of  a  warrant 
from  the  queen,  and  theyrun  in  the  usual  fonn,  viz.  "To  pav debts,"  tut., 
but  with  this  additional  clause,  "  for  the  use  and  benefit  of  her  majes^," 
A.  will  be  answerable  as  administrHtor  for  the  debts  of  the  iateatate,  and 
will  not  be  permitted  to  eive  evidence  lending  to  quesCion  the  validity  of 
the  letters  of  administration  (y). 

3.  Cicdifor.]— Where  the  ne«t  of  kin  tefiises  to  take  out  tetters  of  ad- 
ministration, a  creditor  may  do  so  in  order  to  recover  the  amount  of  hii 
debC  And  such  a  creditor  has  a  right,  as  well  as  the  next  of  kin,  to  sua 
upon  an  administration  bond  in  Che  name  of  the  archbishop  or  bis  orcU- 
naty  {z).  But  to  admit  of  ndministtation  being  granted  Co  a  creditor, 
it  is  necessary  that  the  ne.\C  of  kin  should  be  ciced  to  accept  or  refiise  the 
office,  who  are  then  barred  from  the  administration  diirin?  such  creditor'! 
life,  chough  they  may  come  in. at  his  death  and  claim  administration  de 
bantt  nan  (a). 

i.  Adminitlration  durante  minorc  ataie.^ — Where  the  next  of  kin  b 
an  infant,  administration  is  granted  to  another  during  the  niinori^,  at  it 
is  also  where  a  loie  executor  is  under  Bge|fr),  and  this  Is  termed  an  admi- 
nistration durante  minare  atatc.  The  party  usually  selected  is  the  guar- 
dian of  che  infant,  though  if  nnC  eligible,  another  wilt  be  preferred  (c).  The 
parCy  so  chosen  has  all  the  privileges  of  an  ordinary  administrator  (d), 
thoueh  hii  powers  and  otflce  cease  on  the  infant  coming  of  age  (f).  Where 
a  judgment  is  obtained  against  such  an  administrator,  a  tcire^nciai  lies 
against  the  infant  on  such  a  judgment  on  his  attaining  majority  (_/). 


(u)  Currit  V.  Bircham,  1  D.  f 
35. 

(i)  Farrington  v.  Clarke,  2  Chil. 
4-29.  id)    Roll."  Abr.   Execuion,  (U), 

(y)  A/cgitv../iiAnWR,  2Dougl.543.      pi.  I. 

(0    CanMriury    {ArtkbUhop)    Y.  («)  38  Geo.  111.  c.  87,  S.6. 

Hmut,  Cowp.  140.  (/ )  Spark,!  V.  Ctefu,  1  hd.  Rtym. 

(a)  Sktffi«gtan  t.  Whiu.  I   Hagg.     S65. 
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annexed ;  and  the  same  rule  holds  where  the  appointment  of  an  executor 
fails,  or  where  a  will  is  made  and  no  executor  is  named.  The  party  usually 
chosen  is  the  person  who  has  the  greatest  interest  in  the  effects  of  the  de- 
ceased, and  wno  is  bound  by  the  terms  of  the  will  as  if  he  were  an  ex- 
ecutor appointed  therein. 

6.  O/*  Administration  de  bonis  non."] — Administration  de  bonis  non  is 
the  administration  granted  where  the  party  by  whom  such  goods  should 
have  been  administered  dies  before  his  duty  is  discharged,  and  there  is  no 
person  appointed  by  law  to  succeed  him,  and,  as  in  the  former  case,  is  ctan 
testamento  annexo.  Thus,  if  an  admnistrator  die,  leaving;  a  part  of  the 
intestate's  effects  unadministered^  this  administration  would  be  granted  to 
another.  But  it  would  be  different  in  the  case  of  an  executor  who  dies, 
leaving  a  will,  appointing  his  own  executor,  the  whole  power  of  the  former 
being  m  this  case  transmitted  to  the  latter  (/).  The  same  rules  are  ob- 
served with  resard  to  the  choice  of  a  person  in  such  cases  as  would  ope- 
rate in  the  selection  of  the  person  to  whom  an  original  administration 
is  granted  (g). 

7.  Of  Administration  pendente  Lite.'] — Where  there  is  a  dispute  as  to 
who  shall  be  executor  (A),  or  administrator,  the  ordinary  may  erant  ad- 
ministration, whilst  the  contest  is  going  on,  to  some  other  individual,  who 
is  generally  one  indifferent  alike  to  the  contending  parties.  The  duty  of 
such  an  amninistrator  is  only  to  collect  the  effects  of  the  deceased,  for  the 
recovery  of  which  he  may  bring  actions  as  other  administrators  (t).  If, 
however,  he  pay  le^racies,  they  ought  to  be  allowed  to  him  in  making  up 
his  accounts  (k).  The  powers  of  such  an  administrator  ceases  when  the 
mit  is  at  an  end  durine  which  he  was  appointed,  and  he  must  then  pay 
over  all  the  effects  he  has  collected  to  tne  person  who  the  Court  has  de- 
cided is  entitled  to  the  representation,  or  he  will  be  compelled  by  the 
Court  to  do  so  (/). 

8 .  OfAdntinistration  durante  absented,  and  other  limited  Administrations,^ 
— This  first  administration  is  granted  where  the  executor  named  in  a  will,  or 
the  next  of  kin  in  the  case  of  an  intestatcy,  happens  to  be  out  of  the  kin^ 
dom  at  the  death  of  the  testator  or  intestate  {m) ;  which  it  would  seem  is 
the  only  circumstance  under  which  this  administration  is  grantable. 

By  38  Geo.  III.  c.  87,  after  twelve  calendar  months  from  the  death  of 
any  testator,  if  the  executor  to  whom  probate  shall  have  been  granted  is 
residing  out  of  the  jurisdiction  of  her  majesty's  courts  of  law  and  equity, 
the  Ecdesiastical  Court,  which  has  grantea  probate,  may,  upon  the  applica- 
tion of  any  creditor,  next  of  kin,  or  legatee,  grounded  on  an  afHdavit,  as  in 
the  act  specified,  grant  to  him  a  speaal  administration  for  the  purpose  of 
becoming  a  party  to  suits  during  the  absence  of  the  executor. 

The  authority  of  an  administrator  appointed  according  to  these  provi- 
sions, during  the  absence  of  an  executor  from  this  country,  does  not  be- 
come actually  void  upon  the  death  of  such  executor,  but  only  voidable  (n). 

(/)  2  Bl.  Com.  506.  (k)  Adair  v.  Shaw,  1  Scho.  &  Lefr. 

(g)   Wakan  v.  Jacob$an,  1   Hagg.  254. 

346.  (/)  1  Hagg.  313. 

(fc)  Walker  v.  WooUaston,  2  P.  W.  (m)  Slater  v.  May,  2  Ld.  Raym. 

589.  1071. 

(0  Ball  V.  Oliver,  2  Yes.  U  B.  (n)  Tayntm  v.  Hannay,  3  B.  &  P. 

97,  98 ;  Gallivan  v.  Evans,  1  Ball  &  26 ;  7  Yes.  jun.  460.  Adininistratioii 

Beatt  192  ;   Wills  v.  Rich,  2  Atk.  was  granted  under  the  stttate  when 

286.  the  eiecntor  went  to  Scotland ;  id. 
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Besides  this,  in  almost  all  cases  where  a  deceased  penop,  from 
ces,  is  left  without  any  available  personal  representatiTe,  the  Court 
grant  a  limited  administration  to  meet  the  exigency  of  that  particular  c 
as  where  a  party  stated  on  his  death-bed  that  lie  had  made  a  will  in  Ii 
which  he  had  left  there,  a  temporaiy  administration  was  fronted  until 
will  could  he  procured  (?<).     do  where  a  will  is  accidentSlylost,  a  lim 
administration  wilt  be  granted  until  it  is  found  (o).      A  limited  admii 
tration  may  be  granted  also  for  a  particular  purpose,  as  the  aflngnment  i 
a  term  or  the  like,  although  tlie  general  administration  be  granted  to  101011 
other  person. 


tiduttfy  Legatee 

4.  At  whiit  time  an  Ecceator*! 

Right  attaches 

5.  At  what  time  an  Admnittrm' 

tor's  Right  attaches 960 


Sect.  III. — Of  the  General  Rights  appertaining  to  thb  Offigb 

OF  Executor  or  Administrator. 

1.  To  obtain  Possession  <f  and  to 

sell  Deceased's  Goodi 856 

2.  Empowered  to  rf-iiuure,  with 

other  Rights 857 

3.  Of  an  Executor's  Right  to  the 

Residue,  wheji  there  is  no  Re- 

1.  To  obtain  Possession  of  and  to  tell  Deceased's  Goods.'] — ^The  iwto 
and  powers  of  an  executor  and  an  administrator  are  in  most  particvuni 
precisely  the  same,  and  we  shall  tlierefore  consider  them  together.  In  tilt 
first  place,  the  executor  or  administrator  has  a  right  to  the  possessioo  of 
all  the  personal  effects  of  the  deceased :  and  to  obtain  them  might  poaoti 
ably  enter  his  house  for  the  purpose,  but  is  not  permitted  to  bSraak  opoi 
doors  if  they  arc  closed. 

The  executor  or  administrator  has  not  only  a  right  to  the  powcsiion  oC 
the  deceased's  goods,  but  also  absolutely  to  dispose  of  tliem  if  he  pleaaai^ 
or  to  make  a  partial  disposition  of  them  by  mortgage,  either  by  actual  ai> 
signment  or  deposit  (p).  And  this  not  only  applies  to  goods,  choses  m 
action,  and  the  like  (q),  but  to  leases,  out  of  which  also  he  may  grant  an 
under  lease  (r).  This  power  is  not  limited  to  goods  that  are  left  without 
any  specific  appropriation  being  assigned  to  them,  but  extends  equally  to 
specific  legacies  (s).  But  executors  nave  only  power  to  sell  real  estate 
where  expressly  given,  or  necessarily  to  be  implied  from  the  produce  being 
to  pass  through  tlicir  hands  in  the  execution  of  their  office  (t) ;  as  where 
a  testator  directed  his  real  and  personal  property  to  be  sold  and  divided 
amongst  his  sisters,  a  power  to  the  executors  to  sell  the  real  property 
implied  (?i). 


(n)  1  Add.  343. 

<o)  2  Hagg.  655. 

(p)  See  Coote  on  Mort.  180. 

h)  Scott  V.  Ttfler,  2  Dick.  724 ; 
ana  where  there  is  a  conditioD  not  to 
assign  in  the  lease  on  penalty  of  the 
lessor's  entry,  if  the  executor  or  ad- 
ministrator be  not  named  in  sachcon- 
diiion,  it  would  seem  he  is  not  bound 
by  it ;  2  T.  R.  429.  And  it  is  quite 
clear  that  such  a  condition  is  not  broken 
by  the  estate  coming  to  the  executor ; 
and  see  Doe  V.  Bmin,  3  M.  &  S.d6i. 
But  if  a  lessee  covenant  that  be, 
his  executors,  or  administrators,  will 
not  assign  without  license,  escept  by 


his  or  their  last  will  and  testsmcfl^ 
and  the  lessee  makes  his  will  and  die^ 
the  executors  will  be  bound  by  the 
covenant,  and  cannot  sell  the  term  for 
payment  of  debts  without  the  license 
of  the  lessor ;  Lloyd  v.  Crispe,  5  Taunt. 
249. 

(r)  Bac.  Abr.  Leases,  (L.) 

(f ;  See  Coote  on  MorC  178,  n.  (c) ; 
and  2  P.  Wros.  149,  150;  Amb.  17  ; 
but  see  Sug.  Vend.  &  Pur.  540,  7th 
edit. 

(t)  Bentham  v.  Wiltshire,  4  Madd. 
44. 

(tt)  Tylden  v.  Hyde,  2  Sim.  &  Stm. 
238. 
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As  these  officers  have  this  power  to  dispose  of  the  deceased's  estate, 
parties  are  fully  protected  in  dealing  with  them,  and  their  transactions, 
if  £ur  and  bona  pde^  cannot  be  called  in  question,  and  so  long  as  the 
probate  remains  unrepealed,  it  cannot  be  impeached  in  the  temporal 
Courts  {x).  And,  therefore,  a  payment  of  money  to  an  executor,  who  has 
obtained  probate  of  a  forced  will,  is  a  discharge  to  the  debtor  of  the  in- 
testate,  notwithstanding  me  probate  be  afterwards  declared  null,  and  ad- 
ministration be  granted  to  the  intestate's  next  of  kin  {y).  But  an  exe- 
cutor is  not  allowed  to  be  the  purchaser  of  any  part  of  the  estate,  either 
by  himself  individually  or  by  means  of  an  agent ;  and  if  he  should  do  so, 
lie  will  be  liable  to  the  parties  beneficially  interested  for  whatever  advan- 
tage he  has  derived  from  such  purchase  (z).  But  this  power  of  an  execu- 
tor or  administrator  to  dispose  of  the  deceased's  estate  does  not  extend  to 
cases  where  there  is  a  collusion  between  such  and  the  purchaser  (a) ;  as 
by  a  firaud  of  this  kind,  all  such  contracts  would  be  vitiated,  and  the  lera- 
tees  or  creditors  of  the  deceased  be  permitted  to  follow  the  goods  (6).  So 
it  would  seem  that  (in  equity  at  least)  an  executor  has  no  power  to  make 
a  valid  sale  of  the  effects  of  the  deceased  for  4he  purpose  of  paying  his 
own  private  debt,  as  it  would  be  evidence  of  itself  of  a  collusion  (c). 

In  a  case  of  tenancy  from  year  to  year,  the  personal  representatives  of 
the  tenant  have  the  same  interest  in  the  land  which  he  had  {d).  And,  there- 
fore, an  administrator  of  a  tenant  who  had  died  intestate  was  held  to  be 
entitled  to  the  same  notice  to  quit  before  an  ejectment  brought,  which  his 
intestate  should  have  had(e).  And  an  administrator  may  retain  the 
current  half  year's  rent  which  accrued  due  since  the  death  of  me  intestate, 
but  which  commenced  before  he  died,  for  premises  occupied  by  him  as 
tenant  at  win(/).  But  where  a  covenant  was  made  with  trustees  in  a 
deed  of  settlement  before  marriage,  that  the  intended  husband,  in  case 
the  marriage  should  take  place,  would  pay,  or  cause  to  be  paid,  to  his  in- 
tended wife,  an  annuity  of  20/. ;  or  that  his  heirs,  executors,  or  adminis- 
trators, should  pay,  or  cause  to  be  paid,  to  the  said  trustees,  or  the  survi- 
vor of  them,  or  the  heirs,  &c.  of  such  survivor,  within months  after 

lus  decease,  the  sum  of  400/.,  to  remain  vested  in  them :  it  was  held,  that 
this  was  not  such  a  covenant  as  would  enable  the  widow  to  retain  the  400/. 
as  administratrix  of  her  husband,  and  set  up  the  retainer  under  the  plea 
of  plen^  adminittravitf  because  the  corpus  was  to  be  paid  to  the  trustees  (g). 

2.  EieaUors  empowered  to  re-insurey  with  other  Rights.'] — Executors  are 
empowered  by  the  19  Geo.  II.  c.  27,  s.  4,  to  effect  a  re-insurance  on  ships, 
which  in  other  cases  parties  are  disabled  from  doing.  And  in  the  case  of 
a  person  insured  agamst  fire,  the  policy  of  insurance  and  interest  therein 
shall  continue  to  his  heir,  executor,  or  Mlministrator  respectively,  to  whom 
the  propel ty  insured  shall  belong ;  provided,  before  any  new  parent  be 
made,  such  heir,  executor,  or  arnninistrator,  shall  procure  his  neht  to  be 
indorsed  on  the  policy  at  die  office,  or  the  premium  be  paid  in  the  name 
of  die  heir,  executor,  or  administrator  (A).  And  executors  may  also  de- 
tamine  an  election  which  the  deceased  was  empowered  to  make,  pronded 

<«)  AlUn  V.  Jhtndas,  3  T.  R.  125.  v.  Bo0tk.  4  T.  R.  695,  in  tuttU. 

(•)  Ikid,  <d)  Dee  d.  Shere  v.  PorUr,  3  T.  R. 

(t)  HuU  V.  IhlUu,  1  Cox,  134;  13. 

Wmttmi  V.  Tcan§,  6  Madd.  153.  (e)  Ibid. 

(«)  Whmk  V.  Booth,  4  T.  R.  625.  (/)  Tkompttm  v.  Thompson, 9 Ftiot, 

(h) Hill  V.  Simpson,  7  Ves.  152.  464. 

?c)  Nugont  ▼•  Gifford,  1  Atk.  463 ;  (g)  IML  

4  Bro.  C.C.  136;  and  see  3  Atk.  (k)  See  Park  oe  laswanoe,  662, 

235;  1  Vss.  sen.  215 ;  but  see  WhaU  7Ui  edit. 
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the  interest  vested  immediately  on  the  grant  of  it  (t).  But  if  no  interest 
vested  by  the  grant,  the  election  ought  to  be  made  in  the  life  of  the  par- 
ties ( j).  An  executor  may  indorse  a  bill  of  exchange  or  promissory  note 
made  payable  to  the  deceased  or  his  order  (k),  or  sien  a  bankrupt  certifi^ 
cate.  But  he  cannot  sisn  his  own  certificate  (/),  or  sign  a  certificate  twice 
where  he  has  a  debt  in  his  own  right,  and  another  as  executor  (^).  Where 
a  power  of  sale  is  given  to  executors,  they  must  execute  it  themselves,  and 
cannot  do  so  by  attorney,  from  the  rule  of  law  that  delegatus  non  potest 
delegare  {m). 

3.  Of  Executor's  Right  to  the  Residue  when  there  is  no  Residuary 
Legatee,'\^Ai  law  an  executor  was  beneficially  entitled  to  the  whole  per- 
sonal estate  of  the  deceased  not  specifically  disposed  of  on  pa3m[ient  of 
debts,  legacies,  &c.  (mm).  And  even  in  equity  this  rule  has  been  profess- 
edly recognized.  But  as  Courts  of  eqmty  have  given  effect  to  an  implied (n) 
bequest  of  property,  great  difficulties  have  arisen  in  determining  tnis  ques- 
tion. 

To  obviate  these,  a  recent  act  of  parliament  has  been  passed  (o), 
which  after  reciting  that,  '  whereas  testators  by  their  wills  frequently  ap- 
point executors  without  making  any  express  disposition  of  the  residue  of 
their  personal  estate ;  and  whereas  executors  so  appointed  become  by  law 
entitled  to  the  whole  residue  of  such  personal  estate;  and  Courts  of  equity 
have  so  far  followed  the  law  as  to  hold  such  executors  to  be  entitled  to  retain 
such  residue  for  their  own  use,  unless  it  appears  to  have  been  their  testa- 
tor s  intention  to  exclude  them  from  the  oeneficial  interest  therein,  in 
which  case  they  are  held  to  be  trustees  for  the  person  or  persons  (if  any,) 
who  would  be  entitled  to  such  estate  mider  the  statute  of  distributions,  it 
the  testator  had  died  intestate :  and  whereas  it  is  desirable  that  the  law 
should  be  extended  in  that  respect,"  proceeds  to  enact,  *'  that  when 
any  person  shall  die  after  the  first  day  of  September  next  (p),  after  the 
passing  of  this  act,  having  by  his  or  ner  will,  or  any  codicil  or  codicils 
thereto,  appointed  any  person  or  persons  to  be  his  or  her  executor  or  ex- 
ecutors, sucti  executor  or  executors  shall  be  deemed  by  Courts  of  equity 
to  be  a  trustee  or  trustees  for  the  person  or  persons  (if  any,)  who  would 

(()  Com,  Dig.  Election.  if  a  legacy  be  given  to  a  sole  executor ; 

O)  Lit.  145  a,  Farrington  v.  Knightly,   1  P.  Wms. 

(k)  Rawlinson  v. Stone, 2  Stra.  1260.       545  ;  Southcot  v.  Watson,  3  A tk.  226 ; 


(/)  Ex  parte  Marthall,  1  Glya  & 
Jam.  163,  note  (a). 

(II)  Ex  parte  Stracey,  1  Rose,  66. 

(m)  Combe's  case,  9  Co.  75  b. 

(mm)  Attorney'General  v.  Hooker, 
2  P.  Wms.  340. 

(n)  The  cases  on  this  subject  have 
decided,  that  where  an  executor  is  ap- 
pointed, and  the  words  in  trust  are 
made  use  of  in  reference  to  his  holding 
of  the  testator*s  effects,  that  this  raises 
a  sufficient  imphcation  against  his 
right  to  the  residue ;  Bagvell  v.  Dry, 
1  P.  Wms.  700 ;  Read  v.  Snell,  2 
Atk.  643 ;  Dawson  v.  Clark,  18  Ves. 
254 ;  and  see  2  Vera.  99 ;  3  Atk. 
300  ;  14  Ves.  198;  1  Sim.&  Stu.69. 
So  if  the  character  of  a  trustee  be  given 
him,  though  the  words  are  not  used  ; 
Gladding  v.  Yapp,  5  Madd.  56.    So 


though  a  legacy  to  one  of  several  ex- 
ecutors will  not  raise  the  presumpdon 
against  him,  unless  it  be  given  him 
for  his  care  and  tnmble ;  White  v. 
£iMins,  4  Ves.  21  ;  nor  will  unequal 
legacies  to  all  the  executors ;  Gri^ths 
v.  Hamilton,  12  Ves.  309.  And  in 
all  cases  where  there  is  an  express 
intention  apparent  on  the  face  of  the 
will  to  dispose  of  the  residue,  though 
it  is  by  a  legacy  that  lapses,  &c  toe 
right  of  the  executor  will  be  excluded ; 
Dawson  v.  Clark,  15  Ves.  414;  and 
see  Mr.  William's  very  able  work  on 
this  subject,  in  which  all  the  cases 
are  collected,  p.  899,  and  following 
pages. 

(o)  1  Wm.  TV.  c.  40. 

(p)  This  act  was  passed  in 
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be  entitled  to  the  estate  under  the  statute  of  distributions,  in  respect  of 
any  residue  not  expressly  disposed  of,  unless  it  shall  appear  hy  the  wUl^  or 
any  codicil  thereto,  the  person  or  persons  so  appointed  executor  or  executors 
teas  or  were  intended  to  take  such  residue  beneficially,** 

By  the  2nd  section  it  is  enacted,  "  that  nothing  herein  contained  shall 
affect  or  prejudice  any  right  to  which  any  executor,  if  this  act  had  not 
been  passed,  would  have  been  entitled,  in  cases  where  there  is  not  any 
person  who  would  be  entitled  to  the  testator's  estate  under  the  statute  of 
distributions,  in  respect  of  any  residue  not  expressly  disposed  of." 

When  co-executors  take  a  residue  in  that  character,  they  take  as  joint- 
tenants  ;  so  that  if  one  die  before  a  severance  of  such,  his  share  will  sur- 
vive to  the  others  (9). 

4.  At  what  Time  an  Executor's  Right  attaches.'] — The  right  of  an  exe- 
cutor to  the  estate  of  his  testator  is  derived  from  the  will,  and  he  is  in  pos- 
session in  point  of  law  from  the  time  of  the  death,  although  before  probate 
is  granted  (rV  But  the  probate  is  the  only  evidence  which  is  admissible 
to  prove  such  right  in  reference  to  the  personalty  of  the  deceased  (s).  This 
probate  is  granted  by  the  Spiritual  Court,  except  in  some  few  instances, 
where  lor£  of  Courts  Baron  have  enjoyed  a  prescriptive  right  to  grant 
such  time  out  of  mind(0-  But  a  will  of  personal  estate  which  lies  in  a 
foreign  country  may  be  proved  there,  and  need  not  be  re-proved  in  this 
country  (u). 

As  the  executor  in  point  of  law  is  thxa  in  possession  of  the  testator  s 
personalty  from  the  time  of  the  death,  he  can  immediately  exercise 
almost  every  act  of  ownership  upon  it  to  which  his  office  entities  him. 
Thus  he  may  receive  and  pay  all  debts ;  or  release  any  due  to  the  estate(jr) : 
so  he  may  seize  any  of  the  deceased's  effects  wheresoever  they  are  foimd, 
and  then  dispose  of  them  in  any  way  he  thinks  proper  (y).  So  he  may 
take  oat  a  commission  of  bankruptcy,  and  without  performine  any  of  those 
requirements  we  have  before  pointed  out  as  confirmatory  of  his  office,  ex- 
cept in  some  few  cases  connected  with  the  course  of  a  suit  at  law. 

And  any  such  acts  performed  by  him  will  stand  good,  although  be  die 
without  ever  proving  the  will(2) ;  though  in  such  a  case  it  will  be  necessary, 
in  order  to  suostantiate  such  transactions,  to  have  letters  of  administration 
cum  testamento  annexo{a),  since  the  only  proof  that  the  party  had  acted 
In  the  capacity  of  executor  must  be  derived  from  the  admission  of  the  will 
in  the  Spiritual  Court  (6).  And  although  there  are  some  steps  in  a  cause, 
which  he  cannot  take  before  he  has  obtained  probate,  yet  the  restric- 
tion is  stricdy  confined  to  such,  in  which  the  production  of  that  instrument 


(jq)  Baldtoyn  v.  Johnson,  3  Bro.  C. 
C.  455;  Griffiths  v.  Hamilton,  12 
Ves.  298* 

(r)  Smith  v.  MUUs,  1  T.  R.  480. 
Though  this  is  troe  in  relation  to  per- 
sonal chattels,  property  in  them  draw- 
ing to  it  the  poMessioD,  yet  it  is  other- 
wise of  things  immovable f  in  regard  to 
which  sn  executor  or  administrator  is 
not  deemed  to  be  in  possession  before 
entry.  But  a  reversion  of  a  term 
which  testator  granted  for  part  of  the 
tenn  is  in  the  ezecntor  immediately 
by  the  death  of  the  testator ;  Traule 
V.  Kimg,  T.  Jones.  170. 

(0  Res  v.  Nethtrseal,  4  T.  R.  258. 


(t)  Bac.  Abr.  tit.  Executors,  (E.) 
6 ;  and  see  2  Bla.  Com.  494. 

(ii)  Jauney  v.  Sealey,  1  Vern.397. 

(j)  Co.  Lit.  292  b. 

(v)  Rogers  V.  James,  7  Taunt.  147 ; 
1  Black.  235. 

(z)  Rex  V.  Stone,  6  T.  R.  298. 

(a)  If  an  executor  die  before  pro- 
bate, his  executor  cannot  prove  both 
wills,  and  thus  become  executor  to 
both  testators ;  but  the  will  must  be 
profed  in  the  manner  above  pointed 
oat ;  Itted  v.  Stanley,  Dyer,  372  ;  1 
Salk.  308. 

(b)  Pinney  v.  Pinney,  8  B.  &  C. 
336. 
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will  be  FMpiiMd  (c)-  Thni  he  eui  ntninence  an  action  and  arrait  tlN 
defendant ',  J).  And  if  he  obtain  the  probMe  in  time  for  bia  dedsistka 
that  irill  be  mffirimt,  u  it  will  hare  reUlion  back  to  the  death  of  teatatsr, 
and  make  valid  nil  bia  3ubBeqitentDn]cMdingi(e).  There  are  many  rnw^ 
indeed,  that  orcur,  in  wlucb  it  vill  be  unnecessaiy  for  him  to  declare  ai 
ateculOT,  and  in  such  the  probate  will  not  be  required  in  anj  stage  of  tb* 
came,  and  whete  can>e<iuently  it  may  be  carried  to  a  coneludon  without  it; 
for  r:(aniple,  where  he  biiDgi  trespass  or  trover  In  reference  to  anj  goodaoT 
which  he  has  obtained  the  actaai  poaseadon,  or  debt  or  auumpsiC  upoD  a 
conlTvct  entererd  into  personaSj  with  hiaa{_f).  But  where  he  baa  not 
had  ihe  actual  poasewioa,  tbe  probate  will  be  required  at  the  trial  to  eri>- 
blish  his  ccrnitrwrfire  possession  as  executor,  though  he  do  not  name  hiin> 
(elf  executor  in  the  proceediiigi(£) ;  which  may  be  carried  on  up  to  the 
time  of  the  trial  without  iL  So  he  may  orau  before  probate,  where  a 
Tcveraion  of  a  term  cornea  to  him,  for  any  rent  that  may  have  accrued  afbc 
the  death  of  the  tettatOT,  aud  if  such  an  issue  be  join^,  that  it  become* 
neccasary  to  prove  his  title  by  executonhip,  as  for  instance,  if  non  teioaf 
be  pleaded,  it  will  be  nifiicient  if  he  obtain  probate  in  time  to  produce  it  is 
ovidelice  at  the  trial  (A).  An  executor  may  file  a  bill  in  equity  before  pRp 
bale,  though  be  must  allege  that  be  has  proved  bis  will;  and  if  he  oMaiB 
probate  before  tbe  hearing,  it  will  be  sufficient  (i).  But  a  plea  that  the  exe- 
cutor had  not  obtained  probate  was  lately  allowed,  un  the  ground  that  Iba 
cause  must  be  considered  as  having  come  on  to  be  heard.  (A).  An  execu- 
tor may  also  he  sued  if  be  has  done  any  thing  indicative  of  his  intention 
to  take  upon  himself  that  office  before  probate  {/),  and  may  be  compelled 
to  discover  the  personal  estate  of  his  teatator,  though  a  suit  be  pending  ill 
the  Spiritual  Court  respecting  tbe  will  (m). 

It  should  be  remarked  here,  (hat  in  all  cases  where  an  executor  would 
require  a  probate  to  establish  his  claim  or  title  to  disputed  property,  bia 
Crantee  wUl  be  in  the  same  need.  Thus  where  trover  was  brought  tcx  a 
iiOT8c  and  gig,  which  tbe  plaintiff  claimed  as  tbe  vendee  of  the  executor:  it 
was  held,  uiat  at  the  time  of  the  trial  the  Ecclesiastical  Court  had  not 
granted  probate,  and  tbe  executor  had  never  had  artual  exclusive  pnsssa 
aion  of  the  gig  and  horse,  the  plaintiff  could  not  make  out  bis  titJe,  though 
he  produced  the  will  appointing  his  vendor  executor  (n). 

5.  AI  what  Time  an  Adminittralar's  Right  affocAM]— The  case  of  an 
executor  and  admintstnitor  ditlers  in  respect  to  the  time  when  their  re- 
apectivc  rights  attach,  from  the  circumstance  that  the  executor  derives  all 
bis  authonty  from  the  will,  which  only  requires  being  recognized  l^  the 
Ecclesiasticid  Court,  whereas  tbe  administmlor  receives  his  entirely  from 
the  appointment  of  the  ordinary.  It  follows,  therefore,  that  before  that 
^ipomtmeat,  although  he  maybave  an  exclusive  right  to  it,  be  can  do 
nothing  as  administrator  (o).  Thus  a  release  by  an  individual,  who  after- 
wards obtains  letters  of  administration,  will  not  be  binding  on  him  (ji), 
though,  as  we  have  before  seen,  it  wotild  be  by  an  executor  given  before 
probate.  So  an  assignment  under  like  circumstances  will  lie  inopei»- 
(e)  Willi  V.  liieh,  3  Atk.  2S5.  n'n».351. 

(d)  Dunanab  V.  Walttr,  Skin.  87.  (t)  Simmi  v.  Afilman,  2  Sim.  341 

(0  1  Roll.  Abr.  917.  (I)  Drngtai  v.  Fimat,  4  Bing.  704, 

(/)  Went.  Off.  Ex.  84,  85  ;  Bnn-  (m)  Dtilaich  ColUgi  v.  Joftnwn,  2 

Mnston  V.  All,  2  Bing.  177.  Vera.  49. 

g)  Hunt  V.  Sf«mnt,  3  Tannt.  113.           („)  Pinnry  V.  PiBtwy,  8  B.  &  C. 
b)  WaniyW  V.  Wonkford,  1  Salk.       


1' 
307. 
(i)  Humphnyt  v.  Humphrtyi,  3  P. 
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live  (9).  Nor  can  he  even  commence  an  action  (r)  until  letters  of  admi- 
nistrstion  be  obtained,  though  he  may  file  a  bill  in  Chancery,  alleging 
that  they  are  so,  and  it  will  be  sufficient  to  have  them  at  the  hearing  (f). 

Where  the  intestate  had  sent  some  plate  to  the  defendant,  a  silversmith, 
for  safe  custody,  and  was  at  the  same  time  indebted  to  him  in  a  sum  ex- 
ceeding the  value  of  the  plate,  and  the  plaintifiT,  after  the  death  of  the  intes-^ 
late,  and  before  he  obtained  letters  of  administration,  assented  to  the  de- 
fendant retaining  the  plate,  in  satisfaction  of  his  debt;  but  afterwards 
took  out  administration,  and  brought  trover  for  the  plate,  it  was  held  by 
Abbott,  C.  J.  that  such  assent  was  not  binding  on  the  administrator  (t). 
But  where  an  intestate  had  delivered  to  the  defendant  a  horse  to  depas- 
ture, and  the  plaintiff,  before  administration  granted,  desired  the  defenoant 
to  bury  the  intestate  decently,  who  thereupon  buried  him,  and  the  plaintiff 
agreed  that  the  defendant  should  keep  the  horse  in  part  satisfaction  of  the 
charges,  and  afterwards  the  plaintiff  took  admimstration  and  brought 
trover  for  the  horse:  it  was  held  by  Dolber  and  Eyre,  Justices,  (Holt,  C.J. 
dissentientCy)  that  the  plaintiff  was  bound  by  the  agreement,  and  could 
not  maintain  the  action  (r).  The  principley  however,  of  this  decision  ap- 
pears to  have  been  that  the  plaintiff,  beinf  &particeps  criminU  in  the  very 
act  of  which  he  complained,  should  not  be  permitted  to  recover  upon  it 
against  the  person  with  whom  he  colluded  (  v).  Where  an  administratrix, 
after  the  death  of  the  intestate,  and  before  she  obtained  letters  of  adminis- 
tration, paid  a  sum  of  money  to  the  defendant  out  of  the  assets,  through  a 
misrepresentation,  and  to  which  it  appeared  he  was  not  entitled :  it  was  held, 
Uiat  she  might  recover  it  back  in  her  representative  character  in  an  action 
for  money  had  and  received,  as  the  sum  paid  was  assets ;  and  if  it  were 
wrongfully  made,  was  recoverable  as  such  (j?). 

W  here  the  cause  of  action  accrues  after  an  intestate's  death,  the  statute 
of  limitations  will  not  bemn  to  run  but  from  the  granting  letters  of  adminis- 
tration. Thus  where  a  declaration  in  trover  by  an  administrator,  alleging 
the  grant  of  letters  of  administration  to  the  plaintiff,  and  that  the  defencumt, 
knowing  the  goods  to  have  been  the  property  of  the  intestate  in  his  lifetime, 
and  of  the  plaintiff  as  administrator  since  ms  death,  afterwards,  and  after 
the  death  of  the  intestate,  to  wit,  on,  &^c.  converted  the  same  goods,  it  was 
pleaded  that  the  defendant  was  not  guilty  of  the  premises  within  six  years, 
such  plea  was  held  bad  upon  special  demurrer,  on  the  ground  that,  al- 
though it  might  be  true  that  the  defendant  was  not  guilty  within  six  yean^ 
yet  the  cause  of  action  might  have  accrued  to  the  plaintiff  by  the  grant  of 
letters  of  administration  within  that  period  {a).  And  in  an  action  on  a  bUI 
of  exchange  by  an  administrator,  where  the  bill  was  accepted  after  the 
death  of  tne  deceased,  and  the  acceptance  and  also  the  day  of  payment 
was  more  than  six  years  before  the  exhibiting  of  the  bill,  but  the  granting 
of  administration  was  less  than  six  years  before,  it  was  held  that  the 
statute  of  limitations  began  to  run  from  the  date  of  administration,  and 
from  the  day  of  payment,  since  there  was  no  cause  of  action  until  the 
administration  was  granti^  (6). 

But  where  a  wrong  is  committed  against  the  effects  of  an  intestate,  for 
which,  by  ^e  strict  application  of  the  rule,  that  the  letters  of  adminia- 

(9)  3  Prest  on  Abst.  146.  iy)  Montford  v.  Gt6ion,  4  East, 

r)  Com.  Dig.  Administration,  (B.)      446. — By  Lord  Elleoborougb. 


I 


(<)  Humphreyt  v.  Humphrtys,  3  P.  (<)  Clarke  v.  Haugham,  2  B.  &  C. 

Wms.  351 ;  but  see  Simam  v.  Stewart,  149. 

2  Sim.  241.  (a)   Pratt  v.  Swaine,  8  B.  &  €• 

(I)  Stnmrt  v.  Edmonds^  Wms.  on  285. 

£z.240.  (M)   J^urroy  v.  Eatt  India  Com- 

(x)  WkitAall  9.Sfuire,  1  Stlk.295.  pany,  5  B.  &  A.  204. 


8flS  Exmiton  and  Adtnitaitraton. 

tntion  do  not  relate  back,  there  nould  be  no  ledren  far  nich  wrong,  it 
will  be  reUxed,  and  by  a  fiction  of  lair  the  letten  of  adminiatratioii  will 
be  held  to  relate  back  to  the  time  of  the  inte«iate'»  death.  Thus  an  ad- 
miniitrator  m^  have  Creipau  or  trover  for  the  goodi  of  the  inteitate, 
token  before  the  letter*  of  adminittration  were  granted  to  hini(c).  So 
this  relation  will  be  made,  to  enable  liim  to  recover  rents  and  proBti  of 
leaaehold  estates  that  have  accnied  between  the  intestate's  death  and 
obtaiuioE  letters  of  administration  {d).  And  in  ejectment  by  an  adminis- 
trator, the  demise  may  be  laid  on  a  day  after  the  intestate's  death,  but 
before  ad  ministration  granted;  for  the  administration,  wbeii  granted,  will 
relate  back  and  show  the  title  to  have  been  in  the  administrator  from  the 
death  of  the  intestate  (e).  But  in  no  case  will  this  fiction  be  raised  so  as 
to  divest  any  rieht,  which  bas  become  legally  vested  in  another  between 
the  death  of  the  intestate  and  grant  of  letters  of  admiai3tratiun(y). 


1.  To  iury  tht  Dictmd ( 

2.  Toprntlh,  Wilt 1 

3.  To  nuJu  an  Invntary  ef  the 

Dtcaaid'i  Efieli I 

4.  To  coUttt  th*  Dtctaitd'i  Ef- 

fecU 


5.  TapauHuDeteaud't  Debit..   865 

6.  To  pay  Ltgacia    868 

7.  To  diilrihuU  tht  EffteU  of  an 

laUttali     871 

8.  TifayLtgafy_DutUt,t(c...  874 


,  To  bury  the  Deaaied.] — The  first  duty  that  devolves  on  an  exem* 
Hii  or  administrator  is  to  buiy  the  deceased.  This  must  be  done  in  accord- 
ance with  the  rank  which  such  deceased  person  held  in  society.  Thus 
where  the  deceased  was  a  smsll  tradesman,  10/.  was  held  to  be  a  reason- 
able allowance  to  the  executrix  for  luneral  expenses,  as  against  a  credi- 
tor (A). 

And  where  in  an  action  of  debt  to  recover  an  annuity,  brought  by  A. 
against  the  executrix  of  B.,  the  voluntary  grantor  of  an  annuity,  the  de- 
fendant pleaded  pUni  admmiitravit,  and  it  appeared  that  she  had  expended 
1031.  on  the  (iuiernl  of  the  deceased,  it  was  held,  that  the  sum  was  un- 
reasonable, and  that  the  plaintiff  was  entitled  to  recover  to  the  extent  of 
26l.,  the  amount  claimed  (i).  But  where  there  are  assets  sufficient,  and 
the  rank  of  the  party  demands  the  expense,  a  much  larger  suin  will  be  al- 
lowed. Thus  where  600^.  had  been  laid  out  in  the  ftmerul  of  a  person, 
it  was  allowed  by  the  Court,  because  the  deceased  had  been  a  man  of 
great  estate  and  reputation  in  the  county  where  he  bad  been  buried  ;  but 
It  was  intimated  that  had  his  funeral  been  in  any  other  place,  it  must 
have  been  more  private,  and  so  great  a  cost  would  not  then  have  been  al- 
lowed. And  in  another  esse,  where  03/.  12i.  6d.  had  been  expended 
about  mourning  rings,  which  were  distributed  among  friends  and  relations 


(t)  2  Roll.  Abr.  399.  lit.  ReUtioo, 
(A.),  pi.  1. 

(d)  Rti  t.  Horitty,  8  East,  410. 

(,)  Selw.  N.  P. 

(/>  irnHnrv.  Daubeny.  1  Sira. 
9T;  Gilb.Eq.IUp.  123,  S.C. 

(g)  One  of  ths  first  duties  of  sa 
eiecQlor  is  to  be  cousiaDtlir  lesdy 
with  his  accounts;  tod  neglect  ia 
this  is  a  gronnd  forcbarfiag  bimwith 
inleretti  Ptanti.  Crun,  IJ.  &  VT. 
J9S, 


(A)  Rtei-a  V.  ^''iiril,  2  Scott,  390  ; 
2  Biae.  N.  R.  235;  1  Hodges,  300. 

(i)  Edwardi  v.  EdvjaTdi.  4  Tyr. 
43B  ;  2  C.  &[  M.  612.  The  Court  of 
CbsDcery  lefused  to  aliow  22101,  for 
the  funeial  eipenses  of  a  deceased 
DoblemsD,  whose  pcTsanil  estate  wis 
believed  la  be  solvent  at  hii  death, 
but  ultimalely,  from  uaforeseen  cir- 
canutincei,  pioied  to  be  insolvent  j 
Bitutt  T.  ^ntr^i,  4  Sim.  613. 
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of  the  deceased,  it  was  allowed  by  the  Court  (j' ).  In  a  recent  case  this 
question  as  to  the  expenditure  to  be  allowed  for  the  funeral  was  again 
mooted,  and  the  Court  of  King*8  Bench  then  directed  that  79/.  was  too  great 
a  sum  to  be  allowed  as  again t  a  creditor,  the  deceased  havin?  been  a  cap- 
tain in  the  army.  Mr.  Justice  Bayley,  in  delivering  the  judgment  of  the 
Court,  observed,  that  although  the  rule  is  that,  as  against  a  creditor,  no  more 
shall  be  allowed  for  a  funeral  than  necessary,  yet  in  considering  what  is 
necessarVi  regard  must  undoubtedly  be  had  to  the  degree  and  condition  in 
life  of  the  party:  and  his  lordship  observed  that  the  sum  of  10/.  men- 
tioned by  Lord  Hardwicke  (/c),  as  the  established  allowance  in  his  time, 
might  perhaps  at  the  present  day  be  less  than  should  be  reasonably  al- 
lowed for  a  person  of  condition.  The  learned  judge  intimated  that  the 
Court  thought  20/.  would  now  be  the  proper  sum  (/). 

An  executor,  who  has  assets  sufficient  for  that  purpose,  and  who  neglects 
to  give  proper  orders,  is  liable  upon  an  implied  promise  to  pay  for  a  funeral 
suitable  to  the  degree  of  the  testator,  furnished  by  the  directions  of  a  third 
person  (m).  But  under  these  circumstances  he  is  liable  only  to  the  extent 
of  the  expenses  of  a  funeral  suitable  to  the  rank  and  circumstances  of  the 
testator.  And  it  seems  that  he  is  not  liable  at  all,  where  the  funeral  is 
ordered  by  another  person,  to  whom  the  undertaker  gives  credit  (n). 

But  where  a  testator's  widow  ordered  an  extravagant  funeral,  without  the 
knowledge  of  the  executor,  who,  however,  was  present  at  the  funeral,  and 
did  not  object  to  it  as  extravagant,  and  the  undertaker  in  his  bill  chfOrged 
the  widow,  but  subsequently  applied  for  payment  to  the  executor,  who 
promised  to  pay  ;  af\er  which  an  action  was  brought  against  the  exeaitor 
in  his  own  right,  in  which  he  suffered  judgment  by  default;  it  was  held 
that,  under  these  special  circumstances,  the  defendant  was  liable  to  the 
whole  amount  of  the  reasonable  charges  for  the  funeral  as  ordered  by  the 
widow  (o).  And  in  another  case,  where  the  widow  of  a  pubhcan  employed 
an  undertaker  to  conduct  the  funeral  of  the  deceased,  and  deposited  with 
him  the  beer  and  spirit  licenses  of  the  house,  as  a  security  for  the  payment 
of  his  bill.  A.,  one  of  the  firm  of  the  distillers  who  supplied  the  house 
with  spirits,  by  arrangement  with  the  widow,  took  out  administration ; 
and  B.y  the  other  partner  in  the  firm,  promised  the  undertaker  that,  if  he 
would  eive  up  the  licenses  to  him,  he  would  pay  his  bill  for  the  funeral. 
it  was  uolden  that  the  undertaker  having  given  up  the  licenses  to  B,,  might 
recover  his  bill  against  B.,  although  the  widow  was  his  original  employer, 
and  although  he  had  made  out  his  account,  charging  the  administrator  as 
his  debtor  (p). 

A  demand  for  mourning,  furnished  to  the  widow  and  family  of  a  de- 
ceased person,  is  not  a  funeral  expense,  and  cannot  be  claimed  against  his 
estate  by  tlie  executor,  if  he  give  the  order  (^). 

2.  To  prove  the  Will  or  obtain  Letters  of  Adminiitration.'] — It  is  the 
duty  of  an  executor  immediately  af^er  the  death  of  the  testator  to  prove 

(;)  Pearce  v.  ArcWuhop  of  Can-  512;    and  see  Murl  v.  Moussard,  1 

terbury,  14  Ves.  364.  M.  6c  P.  8. 

(A)  Stag  v.  Punter,  3  Atk.  119.  (o)  Brice  v.  WiUon,  3  Nev.  &  M. 

(/)  Hancock  v.  Podtnore^  1  Barn.  51*2. 

&  Adol.  260.  (p)  Walker  v.  Taylor,  6  C.  &  P. 

(«)  Rodgtrs  t.  Price,  3  Y.  &  J.  752.— Tmdal. 

28 ;   TugwM  v.   Heyman,  3  Camp.  (q)  Johnson  v.  Baker,  2  C.  &  P* 

298.                                                  .  207.-*Best. 


(«)  Bric§  v.  Wilson,  3  Nev.  &  M. 
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the  nil] ;  and  where  the  party  dies  intestate,  that  the  mdindiul  wubing 
and  being  entitled  to  manage  hia  afTuin,  shoold  take  out  letters  of  admi- 
niitnitioii-  By  the  55  Geo.  III.  c.  184,  s.  37,  it  U  enacted,  "  That  if  an; 
penoD  should  take  possession  of,  and  In  any  manner  administer,  any  part 
of  the  personal  estate  and  efiecls  of  an;^  deceased  person,  without  obtaiit- 
ing  probate  of  the  will,  or  letters  of  administration,  of  the  estate  and  eSedi 
of  (he  deceased,  within  lii  calendar  tiiontlit  after  his  or  her  decease,  or 
viithin  tipo  taUndar  monthi  after  the  termination  of  any  suit  or  dispute  re- 
specting the  will,  or  the  right  to  letters  of  administration,  if  there  shall  be 
any  such,  which  shall  not  he  ended  within  fiiur  calendar  months  after  the 
death  of  the  deceased,  every  such  person  so  offending  shall  forfeit  the  sum 
of  lOOl.,  and  also  a  further  sum,  at  and  after  the  rate  of  1  Of.  per  centum, 
on  tl>c  amount  of  the  stamp  duty,  payable  on  the  probate  of  the  will  or 
letters  of  admin istradoD  of  the  estate  and  effects  of  Uie  deceased." 

By  32  &  23  Car.  II.  c.  10,  all  ordinaries,  as  well  the  judges  of  the  Fl«- 
rogative  Court  of  Canterbury  and  York,  as  all  other  ordinaries  and  ecd^ 
aiastical  judges,  are,  upon  grantiug  administration,  to  lake  sufhcent  boDd% 
with  tnu  or  more  able  sureties,  respect  being  had  to  the  value  of  tlie  es- 
tate, in  the  name  of  the  ordinary,  with  the  condition  in  the  act  specified, 
viz,  to  mii\e  and  exhibit  a  true  and  perfect  inventory ;  duly  to  administer; 
to  render  a  true  account  before  a  given  day ;  to  pay  the  residue  to  the 
persons  by  law  entitled;  and  if  a  will  be  found,  to  produce  it,  and  give  up 
the  letters  of  adniijiistration. 

Sect.  3  gives  power  to  the  ordinary  to  call  upon  administrators  to  to- 
count  and  make  distribution. 

By  sect.  !>,  the  act  is  not  extend  to  administrations  with  will  annexed. 

Tnkiii^  out  administration  on  a  ialse  oath  is,  with  respect  to  seamen,  ft 
capital  fi^luny  (r). 

3.  To  make  an  Inventory  of  Ike  Deceased's  E^w/i.]— The  next  duty 
assigned  to  the  executor  or  tfie  adminiatrator  is  to  make  an  inventory  rf 
the  deceased's  personal  etTects,  wliechcr  they  be  chattels  real  or  personal, 
in  possession  or  execution,  in  the  presence  of  two  of  his  creditors  or  lega- 
tees, or  in  their  absence,  of  two  other  persons(s),  distinguishing  swji 
debts  as  are  aperatc,  doubtful,  or  desperBte.  It  appears,  however,  Uiat  no 
such  inventory  is  usually  made  without  it  be  positively  called  for,  which 
any  one  having  any  uppearance  of  intereit  in  the  deceased's  effects  is  en- 
titled to  do{l),  provided  it  be  within  a  reasonable  time  (u).  This  inven- 
tory, when  e:ihibitcd,  will  be  evidence  against  the  executor  or  admituttra- 
tor  as  proof  of  assets ;  but  the  rule  does  not  appear  to  be  settled,  whether 
the  debts  included  in  the  inventory  as  speratc  shall  be  presumed  to  have 
been  received,  so  as  to  throw  the  onus  probandi  on  the  executor  or  admi- 
nistrator to  show  they  have  not,  or  whether  the  burden  of  this  proof  lies  on 
the  phuntifr(c).  But  at  any  rate  the  plointiS'  will  have  the  nght  of  dis- 
puting the  accuracy  of  the  inventory,  and  showing  that  the  value  put 
upon  the  articles  enumerated  in  it  is  under  their  worth. 

4.   To  collect  the  Deteaied't  EffeetiJ] — The  next  duty  devolving  on  the 

(r)  .Inon.  LeBi,  321.  (u)  As  1o  what  ihall  be  considered 

(t)  31  Hen.  VIII.  c.  6,  s.  4.     It  a  reasoaable  time,  see  Ritchit  v.  Um, 

would  appear  that  the  spiritual  courts  I  Add.  144 ;  Pitt  v.  W»odham,  1  Htgg. 

hare  no  rigbt  to  object  to  the  inven-  247. 

toiy,  their  office  being  only  ministe.  (c)  Vidt  Smith  v.  Davis,  Selw.  N. 

rial;  Cotchtidiv,  Ooingtm,  3  Burr.  P.  713,  aodUull.  N.P.  140  ;  2  PhUI. 

1923  ;  Hendtran  V.  French,  5  M.  &  £v.  367,  7tb  ed.;  Young  v.  Cordary, 

S.406iBHrv.5opn-,2U.Ken.44l.  3  B.  Moore,  GS;  GiUsT.Dyum,  I 

(0  Gals  V.  Latull,  2  Add.  236.  Stwk.  N.  P.  C,  32. 
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executor  or  administrator,  is  carefully  to  collect  the  deceased's  effects, 
which  he  must  do  himself,  or  pay  some  other  person  to  perform,  since  ex- 
ecutors will  not  be  allowed  to  charge  for  the  employment  of  an  agent, 
except  under  very  peculiar  circumstances  (j) ;  though  it  has  been  held 
that  an  administrator  is  entitled  to  the  reasonable  charge  of  collecting  the 
intestate's  debts  (y).  An  executor  is  bound  to  call  in  money,  which  may 
be  out  upon  personal  security,  and  therefore  to  pay  into  Court  money  due 
from  himself  (r).  Should  there  be  any  neglect  in  the  enforcing  the  pay- 
ment of  debts,  whereby  they  are  lost  to  the  estate,  or  where  they  are 
suffered  to  remain  so  long  as  to  come  within  the  operation  of  the  statute 
of  limitations,  the  executor  or  administrator  will  be  personally  liable  (a). 
But  where  there  are  two  administrators,  a  difference  of  opinion  between 
them  as  to  the  propriety  of  converting  the  assets  at  a  particular  period, 
followed  by  a  demand  made  by  one  of  them  upon  the  other,  to  concur  in 
effecting  an  immediate  conversion,  does  not  deprive  the  latter  of  the  right 
to  exercise  his  own  discretion,  or  render  him  liable  for  the  loss  that  may 
arise  from  the  delay,  consequent  on  his  declining  to  comply  with  the  de- 
mand (6). 

By  3  &  4  Will.  IV.  c.  42,  s.  37,  it  is  enacted,  that  it  shall  be  lawful  for 
the  executors  or  administrators  of  any  lessor  or  landlord,  to  distrain  upon 
the  lands  demised  for  any  term  or  at  will,  for  the  arrears  of  rent  due  to 
such  lessor  or  landlord  in  his  lifetime,  in  like  manner  as  such  lessor  or 
landlord  might  have  done  in  his  lifetime. 


5. 


Tonajf  the  Deceased's  Debts.'] — TTie  debts  of  the  deceased  must  be 
paid  in  the  following  order: — 

1.  Funeral  expenses.  2.  Expenses  of  proving  the  will,  of  probate  duty, 
kc  (f ).  3.  The  pa^inent  of  debts  due  to  the  crown  bi/  record  or  spe- 
cialty (d),  4.  Debts  to  which  priority  has  been  given  by  statute.  These 
are  debts  due  for  letters  up  to  5/.  (e).  5.  Money  due  to  a  parish  by  the 
overseers  of  the  poor(y).  G.  Money  in  the  hands  of  the  deceased  as  a 
treasurer  or  collector  under  the  metropolis  act  (g),  7.  Money  in  the 
hands  of  deceased  as  an  officer  of  a  friendly  society  (h) ;  but  he  must  be  a 
regularly  constituted  officer.  It  will  not  extend  to  a  banker^  to  whom  the 
money  has  been  lent  upon  security,  paying  interest  (i).    And  lastly— 


(x)  Wtiu  V.  Dill,  3  Mylne  &  K. 
26. 

(y)  Gilts  V.  Dyson,  1  Stark.  32.— 
Elknborough. 

(«)  EagUton  and  Coventry  v.  King' 
ston,  8  Ves.  jun.  466. 

(a)  Hayward  v.  Kensey,  12  Mod. 
673. 

(b)  Buxton  V.  Buxton,  1  Mylae  & 
Craig,  80. 

(e)  A  rule  to  show  cause,  granted 
on  42  Geo.  III.  c.  99,  s.  2,  calling 
OD  an  executor  to  account  to  the  com- 
missiooers  of  stamps  for  the  testator's 
persooalty.  That  rule  was  served  on 
the  executor,  but  after  repeated  at- 
tempts to  serve  him  with  the  rule  ab- 
lolate,  the  service  could  not  be  ef- 
itcted.  The  Court,  on  a  very  strong 
affidavit  of  the  facts,  granted  a  rule 
mii  for  an  attachmest,  unless  cause 
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was  shown  in  eight  days,  directing 
that  rule  to  be  served  personally ;  In  re 
Barxcick,  5  Tyr.  431  ;  3  Dowl.  P.  C. 
703.  Where  a  motion  is  made  against 
an  executor  to  compel  him  to  account, 
and  the  rule  is  made  absolute,  it  is  not 
imperative  upon  the  Court  to  make  the 
rule  absolute  with  costs;  Ex  parte 
Siratt,  3  Dowl.  P.  C.  209. 

((2)  If  there  be  a  debt  due  to  the 
crown  otherwise  than  on  record  or  by 
specialty,  it  cannot  claim  priority  of 
payment  to  debts  due  to  a  subject; 
Bac.  Abr.  tit.  Executors,  (D.  2.) 

(e)  54  Geo.  III.  c.  108. 

(/)  17Geo.  II.  c.  38,s.  3. 

(g)  57  Geo.  III.  c.  29,  s.  61 . 

(h)  10  Geo.  IV.  c.  56,  s.  20. 

(i)  Ex  parts  Lancaster  Society,  6 
Ves.  98. 


8G6  ExtaUors  and  Adminittratmrt. 

8.  Dcbtt  Atxifrom  the  daeaied  upon  record.  These  are  debU  upon  judg- 
ments, decrees  (^),  itatiitea,  and  recognizanceB.  Of  these,  debts  dus  upon 
judgments  in  Courts  of  Record,  from  the  highest  down  to  the  judgment  in 
a  Court  of  Pie  Poudrie,  which  is  the  loweit,  take  precedence,  whether 
Mich  judgment!  have  been  obtained  by  coinpulaion,  or  in  coses  where  they 
have  been  confeued,  and  whether  they  are  prior  iii  point  of  time  or 
llot(A^).  But  such  judgments  must  be  final  ones,  excluding,  therefore. 
-a  judgment  quod  computet  in  an  action  of  account  {I),  These  judgments 
take  no  precedence  among  themselves  either  with  regard  to  the  time  of 
their  being  obtained,  or  tlie  cause  in  which  they  were  had.  If  any  such 
judgment  ha£  been  obtained  in  one  of  the  Courts  of  Westminster,  it  must 
be  doggeted,  or  it  will  be  viewed  as  a  simple  contract  debt,  and  subjected 
to  the  rules  affecting  such  (ni).  But  tills  precedence  given  to  judfmenti  ii 
confined  to  such  as  were  recovered  against  the  deceased.  A  judgment 
recovered  against  the  executor  will  only  have  the  effect  of  gaining  a  pre- 
cedence for  the  debt  upon  which  it  is  founded  over  that  class  of  debts  to 
which  it  belongs  (n). 

Alter  judgments,  rpcogniiances  as  entered  into  by  a  party  befiwe  S 
magistcatc,  &c.,  as  statutes  staple,  &-c. ;  and  Uatuta  claim  the  next  i«nk 
in  the  order  of  precedence. 

!>.  The  executor  havbg  satisfied  all  tlie  demands  we  have  enumerated, 
the  next  in  order  aredebtsiyiprcia/rnnfracf,  as  bonds  and  other  instrument! 
under  seal,  which  must  then  be  paid ;  and  the  executor  may  dischai^ 
these,  though  the  deceased  was  only  one  of  two  obligors  to  a  joint  and  se- 
veral bond  (o).  Rent  due  will  rank  in  this  class,  though  it  be  only  re- 
served on  a  parol  lease  (p) ;  and  it  would  seem,  from  an  opinion  tlirown 
out  by  the  judges  in  Thompson  v.  ITAofn/ison,  that  this  rule  will  hold,  thousb 
such  rent  covered  only  the  time  that  had  accrued  since  the  death  of  the 
deceased.  But  a  contrary  opinion  to  this  will  be  found  laid  down  in  the 
books,  in  which  it  is  stated  that  rent  that  has  wholly  accrued  after  the 
death  of  the  deceased  is  only  to  be  considered  as  a  simple  contract  debt  (;}. 
But  in  paying  these  bonds,  4c.  the  executor  should  be  careful  to  see  diat 
they  are  bond  jide  debts,  and  not  mere  voluntary  bonds  ;  fur  should  they 
be  such,  tlicy  must  be  postponed  to  simple  conliact  debts.  Nor  would  he 
be  justified  to  pay  any  anected  with  usury,  or  that  were  given  ei  turpi 
causa,  since  sucli  payment  would  amount  to  a  dccastavit  {r).  It  will 
matter  not  on  what  description  of  specialty  a  debt  of  this  kind  is  due,  as 
they  take  no  precedence  one  ainuiig  another,  nor  even  whether  the  tune 
of  payment  has  arrived,  so  that  it  ue  a  vested  debt  (s).  But  no  contingent 
debt  will  be  allowed  to  stand  in  the  way  of  any  other  debt,  though  of  on 

(j)   .A   final  decree  of  »  Cnun  of  307  ;  4  &  5  Will,  it  Moty,c.20.*.3; 

Equity  is  for  this  purpose  considered  and  see  pan,  867. 
a  judgment,  and  claims  the  same  laoli  (n)  AMea  v.  F.<coek,  3  .4tk.  30H. 

aad   nrecedenie ;    A$lttg  v.  I'uirii,  1  (i)  Kiivi'v.  liomiUharnt.  1  Burr. 

Ves.  sen.  496  ;  thoagh  an  application  liyO  ;  and  see  ilogrn  v.  Danvtti.  1 

toa  Coan  of  Equity  will  be  aeceuary  Fieeni.  128. 

to  support  it,  by  means  of  an  injunc-  (pi  Thompton  v.  rft.iFBpnn,9Ptice, 

tiou,  lo  enable  an  eiecutor  la  plead  it  471  i  and  see  I  Salt.  325. 
vheo  sued  at  law  for  an  iareiior  debt ;  (9)  Fidt  Went. Of.  Eiecutor,  C.  R. 

drJe  1  Freeni.  334  ;  1  Vera.  143.  3BtJ,  14tli  ed. 

(j<)  lRoll.Abr.Execulois,(R.)  (r;  Robinn-n  t.  Ctt.   1   Ves.  ten. 

(1)  Searlt  v.  Lam,  Freem.  Cb-  C.  iH. 
103.  (1)    Wooitbaa   v.  Fiilmmtint,    1 

(•B)Stt*li.R<iTkt,\  Boi.&Put1.     I,eon.l87. 
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inferior  degree  (t),  provided  the  contingency,  on  which  the  debt  is  to 
attach,  has  not  yet  occurred,  for  if  it  has,  the  debt  will  then  take  its  proper 
rank  among  the  class  of  debts  to  which  it  belongs  {u).  And  where  an 
annuity  is  secured  bv  a  covenant  and  warrant  of  attorney,  and  all  the  ar- 
rears have  been  paid,  the  Court  will  not  restrain  the  executors  of  the 
grantor  from  paying  his  simple  contract  debts,  until  they  have  set  apart 
a  fund  to  answer  the  future  payments,  unless  a  case  of  past  or  probable 
misapplication  of  assets  be  made  out  (v). 

10.  All  other  debts  being  satisfied,  simple  contract  debts  must  be  paid, 
among  which  the  wages  of  domestic  servants  and  labourers  are  entitled  to  a 
preference  (x),  though  even  these,  it  would  seem,  would  only  take  a  se- 
condary rank  where  any  simple  contract  debts  are  due  to  the  queen,  such 
debts  taking  precedence  of  all  others  in  this  class  (j/). 

But  though  the  order  we  have  now  laid  down  be  the  one  in  which  the 
executor  is  bound  to  pay  the  debts,  of  course  the  rule  can  only  apply  where 
he  has  no  notice  (z)  that  such  debts  are  due ;  as  in  the  aboence  of  such 
notice  he  will  be  justified  in  pa3r]ng  an  inferior  debt,  before  one  of  a  higher 
nature,  without  making  himself  in  any  way  liable  for  the  latter  (a),  should 
the  assets  come  to  his  hands  prove  insufficient  for  the  liquidation  of  both. 

It  has  been  shown  that  where  a  debt  on  a  judgment  acainst  a  testator 
or  intestate  is  not  docketed  according  to  the  directions  of  the  stat.  4  &  5 
Will.  &  Mary,  c.  20,  it  is  put  by  that  act  on  a  level  with  simple  contract 
debts ;  and  such  debt  may  therefore  be  postponed  to  a  bond  debt  In  a 
case  of  this  sort,  under  the  plea  of  plend  administravit,  the  defendant  may 
give  in  evidence  that  the  plaintiff's  judgment  not  being  docketed,  he  had 
paid  away  all  the  effects  in  discharging  debts  of  an  inferior  degree  (6).  So 
where  to  tcire  facias  on  a  judgment,  the  defendant,  an  executrix,  pleaded 
that  she  fully  administered  before  she  had  notice  of  the  recovery,  and  that 
she  had  had  no  assets  since ;  to  which  there  was  a  replication,  that  the 
defendant  had  notice  of  the  recovery  on,  &c.,  and  had  assets  afterwards : 
it  was  held,  that  the  mention  of  notice  in  the  plea  was  siur^lusage,  and  the 
replication  bad,  as  leading  to  an  immaterial  issue ;  for  a  judgment,  to  be 
entitled  to  preference  in  administration,  must  be  docketed,  pursuant  to  4 
&  5  Will.  &  Marv,  c.  20,  and  notice  of  it  in  any  other  way  is  of  no  con- 
sequence (c).  In  debts  of  the  same  class  he  may  pay  whichever  he  pleases 
first  ((2) ;  a  privilege  which  can  only  be  controlled  by  commencing  legal 
proceedings  against  him  for  any  particular  debt,  and  obtaining  jude;ment(<;) 
against  him  in  that  cause,  which  will  oblige  him  to'  satisfy  that  debt  before 
any  other  of  the  same  degree  (/).     Besides  this  privilege,  he  has  another 

the  filing  the  declaratioD  ;  Rees  v. 
Morgan,  3  Nev.  &  M.  205  ;  6  B.  & 
Adol.  1035. 

(a)  Bull.  N.  P.  178. 

(fe)  Hichiy  V.  Halter,  6T.  R.  384  ; 
1  Esp.  313  ;  S.  P.  Steel  v.  Rorhe,  1 
B.  &  P.  307. 

(c)  Hall  V.  Taftper,  3  B.  &  Adol. 
655. 

(d)  LyUleton  v.  Cross,  3  B.  &  C. 
322.  ~  Abbott. 

(e)  A  decree  iq  c<^uitywiU  have 
the  same  eflfisct  as  a  judgment  in  a 
court  of  law. 

(/)  Martin  v.  Martin,  1  Ves.  sen. 
214 ;  and  see  Masm  v.  WiUiams,  *l 
Salk.  507. 


(t)  Milles  V.  Sherfield,  Cro.  Jac. 
102;   Harrison's  ease,  5  Co.  28  b. 

(tt)  Cox  v.  Joseph,  5  T.  R.  307. 

(v)  Read  v.  Blunt,  5  Simon,  567. 

(j)  2  Black.  Com. 

(y)  Bac.  Abr.  tit.  Executors,  (L.), 
2. 

(z)  Qu^re,  whether  the  service  of  a 
writ  of  summons  under  2  Will.  IV. 
c.  39,  in  which  an  executor  is  not  de- 
scribed in  his  representative  character, 
is  notice  to  him  of  the  commencement 
of  an  action  against  him  in  that  cha- 
racter, so  as  to  render  him  liable  to  a 
daastavit,  if  he  pay  debts  of  an  equal 
degree  with  that  sued  for,  between  the 
f^rioe  of  the  writ  of  summons  and 
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of  much  more  importance,  and  that  is  the  right  of  retaining  any  debt  due 
tram  the  deceuied  to  himself  C^),  before  any  other  debt  of  the  same  c1m% 
Aough  he  cannot  give  such  debt  a  preference,  to  others  due  to  rttangen 
cf  a  Bupetior  rank  (Ji).  But  in  all  these  cases  the  debt  due  must  be  an 
ascertained  debt,  as  one  merely  sounding  in  dania«es,  as  for  t(iit(i)  and 
the  like,  cannot  be  retained.  But  it  would  seem  that  it  is  no  ob^ectioo 
that  the  debt  is  of  such  standing  ai  to  come  within  the  operation  of  th« 
statute  of  limitetions,  as  an  executor  is  not  hound  to  act  the  dishonnC 
part  of  pleading  this  statute  to  a  just  debt  due  to  a  stranger :  and  it  is 
Uiercfore  held  nothing  but  &ir,  that  he  should  be  enabled  to  ihowdl* 
tante  justice  to  himself  which  he  has  the  tight  of  exercising  to  othen(j)> 
6.  Tu  pn*  Xrgociej.] — No  legatee  i>  entitled  to  receive  any  legacy  u&tll 
be  has  obtained  the  sanction  of  the  executor  for  that  purpose  {k) ;  bdbre 
he  can  pay  any  legacies,  whether  they  be  specific  or  otherwise,  bequeathed 
by  the  testator,  he  must  take  care  and  see  that  all  the  debts  are  first  paid, 
even  though  such  debts  be  due  on  voluntary  bonds  or  other  special  ties  (/] ; 
and  e%-en  where  there  are  merely  continetnt  debts,  as  unbroten  covenants 
it  has  been  held,  that  the  executors  on  ihRt  account  would  not  be  justiftM 
in  paying  a  legacy  (>n).  But  although  the  executor  is  thus  hound  \o  paT 
all  debts  before  he  pays  the  legacies,  yet  bo  far  as  he  is  concerned,  he  will 
be  held  harmless,  if^a  creditor  of  the  estate,  be  guilty  of  such  laches  ai 


(g)  It  will  Qotmalterlhoughlhe  debt  legatee  has  possessed  himself  a(  tba 

due  lotheeiecutor  DradcniniBlralotbe  legacy   for  some  lime  without  coin* 

diielohimonl^asatrustee.hewillbave  plaint;  3  Presl.  Abst.    195,  2d  el. 

the  right  to  tetiio  it ;   P/i.mn- v.  SJn--  and  see  t'rni/   v,  WiHii,  2  P.   Wms. 

cAanl,3Butr.l3eO;aadmequityalso,  531.      The  assent  of  one  ot  sevenJ 

though  the  debt  were  due  lo  some  per-  eiecntois,  (Wentw.  Of.  En.  413,  14th 

SOD  intrust  for  himself;  Lunmri  v.  Alut-  ed.,)  or  the  asseut  of  an  enecular  be- 

herii.  1  Sim.  Si  Slu.  461 .  foie  he  proyed  the  »L11.  will  be  stiBi- 

(Ji)  Bond  T.  Grten,  1  Browol.  75.  cient,  though  he  should  die  without 

(0  Loane  v.  Casiy,  2  W.  Black.  taking  DUtprotjate;(i(l.  82;)aQd  when 

968,  once  the  assent  is  given  it  csonot  be 
( j)  See  Wras,  oo  Ex.  693. 

(I.)   1  Roll.  Abr.  618;   Co.  Lit,  ,      . 

Ilia;   Spodtv.  SmilA,  3Ru5S.Cha-  the  eieeu tor  could  n 

Css.SII.    This  asseot  oD  the  part  of  when  the  assent  was  given  ;  1   Rop. 

theeieculor  must  be  llisl  obtained.  Leg.  T 43,  3d  ed.    The  aisent  when 

even  though  the  leslalor  in  the  will  given  will  have  relatioa  to  the  death 

thould  have  eipressly  ciempied  a  U'  of  the  teitatoi ;  a  Co.  IS  b. 
galee  from  ihe  necessity  of  obwining  (I)  Jonay.  PmieU,  I  Kq,  Cas.  Abr, 

il ;  Wentw.  Of.  Kxecutois.  409,  14tfi  84,  pi,  a ;  Cray  v,  HMf.  Cas.  Temp, 

ed.     And  this  rule  holds  good  even  Tatb.  Ifi6  ;  L<cAmer«  v.Cdrlril«,  3P. 

in  the  case  of  a  legacy  bequeathed  VI. ^22;  Lady  Cu'i  cau,  3  P.  W. 

vest  the  legacy  ic  himself,  do  some-  (m)  Hawkini  v.  Da\i.  Ambl.  160  ; 

thiDg  in  his  character  of  eieculor  ei-  S.  C.  1  Dick.  155  ;  and  sea  Simmen 

— ssiveofhisasseDttotakelheiegiicy;  v.  Holland,  3  Meriv.  547  ;  Thoaua  v, 

^.  StwrgM,  7  TauoL  223.     This  "  — 

t  may  be  given  conditionally, 

flnsuchacase  theconditioQ  be  Bligh,  N,  S.  554. 
not  performed,  the  assent  will  not  be  (n)  See  t'trnnn  v.  Egmnni,  1  Bhgb, 

biiKtiDg  OD  the  eiecutor ;  4  Co.  28  b.  N.  S.  57(1,  the  obsenationi  of  Lord 


ncssivet 

Dot  V.  Si 


It  may  be  ptesumed,  as  where  the 


Lyndhuist  there. 
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can  under  these  circumstances  sue  tbe  legatees,  and  recover  his  deht,  hut 
his  daim  on  the  executor  is  gone  (o).  And  even  where  he  makes  lus 
daim  before  all  the  funds  are  exhausted,  hut  after  some  of  the  legacies 
have  been  paid,  and  the  remainder  of  the  fund  has  been  specificalty  ap- 
propriated for  die  payment  of  others,  he  can  only  daim  upon  the  funoB 
so  remaining,  such  a  proportion  of  his  debt,  as  the  fimds  would  have  borne 
if  no  other  legades  had  been  paid,  and  will  be  left  to  recover  the  remainder, 
in  the  same  way  as  before  pointed  out  (2;).  In  cases  where  the  funds  are 
not  adequate  to  pay  all  the  debts  and  alt  the  legades,  it  is  the  duty  of  the 
executor  to  pay  specific  (q)  legatees  first  in  full  (r),  and  then  to  divide  the  re- 
mainder of  the  tanas  in  equal  proportions,  according  to  the  amount  given 
them  by  the  will,  among  the  general  legatees  (5) ;  nor  can  he  in  a  case  of  this 
sort  give  any  preference  to  a  legacy  to  which  he  is  himself  entitled  (t). 
But  if  among  such  general  legatees  there  are  some  who  may  be  considered 
in  the  light  of  purchasers,  from  having  their  legacy  bequeathed  to  them 
for  some  debt  due  by  the  testator,  then  in  such  case  legatees  of  this  cha- 
racter are  entitled  to  have  their  legacies  paid  before  others  who  are  mere 
volunteers,  even  though  such  legacies  exceed  the  amount  of  the  debts  for 
which  they  were  given  (u).  So  a  preference  must  be  given  when  it  is  the 
clear  intention  of  the  testator  to  do  so  (t?) ;  though  ambiguous  expressions 
of  such  intention  will  not  warrant  the  executors  in  doing  so  (r).  If  there 
be  specific  and  general  legatees,  and  also  a  residuary  legatee,  the  specific 
and  general  legacies  must  be  all  paid  without  any  abatement,  though  they 
should  exhaust  the  funds,  leaving  nothing  for  the  residuary  legatee  (y). 

The  time  at  which  these  legacies  should  be  paid  is  a  year  aner  the  tes- 
tate's death  {2),  before  which  an  executor  cannot  be  compelled  to  satisfy 
them,  though  they  are  expressly  directed  to  be  paid  within  six  months  l^ 
tbe  testator  (a);  though  he  may  pay  them  sooner  should  he  think  pro- 

As  to  the  person  to  whom  they  are  to  be  paid,  when  a  legacy  is  given 
to  an  in&nt,  the  executor  cannot  safely  pay  tiim  or  any  other  person  on 
his  account,  unless  imder  the  provisions  of  tne  36  Geo.  III.  c.  52,  s.  31  (c), 


(0)  3  Ross.  Chan.  Cas.  136, 137. 

(p)  GHUtpie  V.  Alexander,  3  Russ. 
Chan.  Cas.  130. 

(9)  The  difFerence  between  a  tpe* 
eifie  and  general  legacy  is  this :  a 
specific  legacy  is  a  bequest  of  some 
speofic  part  of  the  testator's  property, 
as"  my  watch  ;*'  a  general  lega^  is  a 
bequest  of  something  not  specified  as 
"a  much:* 

(r)  Ciy'ton  V.  Burt,  1  P.  Wms. 
679  ;  2  Bl.  Com.  513. 

(«)  Treat.  Eq.  B.  4.  pt.  1,  c.  2, 
S.S. 

(t)  Toller,  347. 

(tt)  Blcwer  v.  Morret,  2  Ves.  sen. 
420 ;  Burridger.  Brailyl,  1  P.  Wms. 
127  ;    Davenhill  v.    FUUher,  Ambl. 

244 ;  Treat.  £q*  ^*^>  P^  ^*  c-  '^*  '•^' 
(y)  Marsh  f.  Evans,  1  P.  Wms. 
66B  ;  Lewin  v.  Lewin,  2  Ves.  sen. 
415 ;  Attorney  General  v.  Robins,  2 
P.  Wms.  23;  Beeston  v.  Booth,   4 


Madd.  161,170. 

(x)  Blower  v.  Morret,  2  Ves.  sen. 
420 ;  see  also  4  Madd.  168. 

(y)  Pttne  v.  Snaplin,  1  Atk.  418  ; 
Fonnereau  v.  Poyntz,  I  Bro.  C.  C. 
478  ;  and  see  Heath  v.  Dendif,  I  Ross. 
Chan.  Cas.  543. 

(c)  Pearton  v.  Pearson,  I  Scho.  fie 
Lefr.  11 ;  Wood  v.  Pennyre,  13  Ves, 
333,  334. 

(a)  Benson  v.  Maude,  6  Madd.  15 ; 
Brook  V.  Lewis,  6  Madd.  358. 

(6)  Pearson  ▼.  Pearson,  I  Scho.  & 
Lefr.  12;  Garthshore  v.  Chalie,  10 
Ves.  13. 

(c)  By  the  36  Geo.  III.  c.  52,  s.  32, 
it  IS  enacted,  that  "  where  by  reason 
of  the  infancy,  or  absence  bevond  the 
seas,  of  any  person  entitled  to  any 
legacy,  or  to  tne  residue  of  any  per- 
sonal esute,  or  any  part  thereof, 
chargeable  with  duty  by  virtue  of  this 
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or  with  llic  siuictioii  of  a  court  of  equity,  or  niieresuch  pcraon  is  appointed  | 
by  the  will  a  trustee  for  the  iitrBnt(if),  for  ihould  be,  he  will  be  liable  t 
repay  the  legacy  on  the  infant's  coming  of  age  and  colling  upon  him  to  I 
do  BO  (c).  If  11  legacy  be  given  to  a  iiiBTried  woman,  it  must  be  paid  to 
the  husband ;  aud  should  the  executor  pay  it  to  tlic  wife,  he  will  be  com- 
pelled Id  repay  it  lo  the  husband  again  ij).  But  if  the  legacy  be  above 
200/,,  the  executor  may  refuse  to  give  it  to  Che  husband  undl  he  conienti 
10  make  a  suitabie  settlement  out  of  it  on  the  irife  (g). 

It  should  be  here  remarked  that  the  Ic-gatee  of  a  specific  legacy  i»  enti- 
tled to  whatever  produce  may  have  accrued  from  such  legacy  since  iha 
testator's  di'alh(A),  and  to  nothing  more.  General  legacies  carry  in- 
terest (i),  which,  when  there  is  no  time  fixed  for  their  payment,  will  com- 
niencc  froni  one  year  after  the  testator's  death,  but  where  a  lime  is  fixed, 
the  interest  will  commence  from  such  time  (k).  But  when  the  testator  ii 
the  parent,  or  stands  in  loco  parcatit  to  the  legatee,  interest  ii  allowed 
:e  from  the  death  of  the  tc5tnlDr(/).  Tliis  interest,  whsn 
at  the  rale  of  foiu-  /ler  rent,  {in),  except  where  the  monev 
an  executor  in  trade,   when  hvc  per  cciil.  nill  be  u- 

having  paid  all  the  di'bts  and  legacies,  botli  specific  and 


,1  [lersc 


L  of  any  will  or^ts- 
tamentaiy  iaslnimcnl,  or  the  adminis- 
tretioQ  of  such  personal  estate,  caimnt 
pay  sucli  legacy  or  some  pari  thereof, 
although  he,  she,  or  lliey  may  have 
effects  for  that  purpose,  oi  cannot  pay 
such  residue  or  some  part  Iheieof, 
ahhoagh  be.  slie  or  ilicy 


thesa 


eofl. 


her  or  tlieir  hands,  it  shall  be  lawful 
fot  such  person  or  persons  tn  piy  sutrh 
legacy  or  residue,  or  any  pans  or  part 
theicof  respectively,  or  any  sum  or 
turn*  of  money  on  account  thereof, 
after  deducting  the  duty  chargeable 
thereon,  into  llie  Bank  of  England, 
with  the  pcivilvoftlieAccoontant  Ge- 
neral of  the  Court  of  Chancery,  to  be 
placed  to  the  account  of  the  person  or 
persons  fur  ulioae  beoeHl  ihc  same 
shtll  be  paid  ;  for  payment  of  wliicli 
money  tbe  said  Accouolani  Uenersl 
shall  give  bis  certificate  as  uiuil  in 
sucb  cases,  on  production  of  Ibe  certi- 
ficate of  the  Commissioneis  of  Stamps, 


shall  be  a  sufficient  discharge  for  llie 
money  so  paid  in,  provided  (be  duly 
be  also  paid  thereon  ss  aforesaid;  and 
such  money,  when  paid  in,  shall  be 
Uid  out  by  the  said  Accouniaol  Ge- 
neral, without  any  general  request  for 
that  purpose,  in  the  purchase  of  31. 
^vrrriif.  consolidated  annuities,  which, 
with  the  dividends  thereon,  sbsll  be 


translerred  and  paid  lo  the  person  or 
pcrfiODa  catitlcd  theiclOt  -ji  oJhcnrUfl 
applied  for  his  or  their  benefit,  on  ap- 
plication lo  the  Court  of  Chariceiy,  bj 

(d)  CaeiKTv.  77,cirBli.N,3Bro.C.C. 
96. 

(t)  a.^te<i  v.  r«//>rry,  1  Eq.  Caa. 
Abr,  aOd,  pi,  3;  S^hilipi  y.  Paget,  i 
Atk.  flO,  Bl. 

(f)  Pahio-v.  Trtv«r.  I  Vero.USI; 
and  SCO  Chamberlain  v.  Htuttien,  1 
Salk.  115;  1  Ld.Rayiu.74. 

(r)  Hro„n  V.  E((«n,  3  P.  Wms.  208; 
Ladfi  Elibank  v.  JlIonMttu,  5  Vet. 
742  ;   Jlliirjf,  v.  Htad.  3  Atk.  7*0. 

OOSlttth  V.  Th.>ri.tgl,.n,  3  Ves.  MO. 
563. 

I.  Aprftct,  I  V.  £c  B. 

(*)  Cid.™  V.  Bull,  7  Ves.96 ;  13 
V'ei,  333,  334 ;  and  see  Ptarttm  v. 
PAiri,in,  1  Scho.  &  Lefr.  10;  llnA 
V.  Perrv.  3  Alk.  102. 

(()  Chamhfri  v.  CaUain,  II  Vet. 
2;  Broirnv.  r«mfMWev.3Russ.Cha&. 
Gas.  263 ;  Molf  v.  M«lr,  1  Dick.  310  ; 
andM'D<rninftv.Kfi>(ji,3Rtm.ChaQ. 
Cai.  264,  note. 

<m )  Trtcn  V.  Tmnhtsd.  1  Bro.  C. 
C.  386;  Sitatlt  v.  Btmard,  6  Vtt, 
543. 

(n)  Heathcatt  v.  Hultat,  1  Jac.  & 
%Valt.  123;  itfixhy  v.  Ward,  11  Ves. 
SBl ;  and  Cracktii  '.  Bethunt.  1  Jac. 
&L  Walk.  586. 
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genera],  should  then  pay  over  the  remainder  to  the  residuary  legatee,  if 
Siere  be  one.  A  recent  statute  has  been  passed  directing  as  to  what 
course  an  executor  must  pursue  where  no  such  residuary  legatee  is 
appointed. 

By  1  Will.  IV.  c.  40,  s.  1,  reciting,  that  "  whereas  testators  by  their 
wills  frequently  appoint  executors  without  making  any  express  disposition 
of  the  residue  of  their  personal  estate,  and  whereas  executors  so  appointed 
become  by  law  entitlea  to  the  whole  residue  of  such  personal  estate,  and 
courts  of  equity  have  so  far  followed  the  law,  as  to  hold  such  executors  to 
be  entitled  to  retain  such  residue  for  their  own  use,  unless  it  appears  to 
have  been  their  testator's  intention  to  exclude  them  from  the  beneficial 
interest  therein,  in  which  case  they  are  held  to  be  trustees  for  the  person 
or  persons  (if  any)  who  should  be  entitled  to  such  estate  under  the  statute 
of  distributions,  if  the  testator  has  died  intestate ;"  and  whereas  it  is  de- 
sirable that  the  law  should  be  extended  in  that  respect,  it  was  enacted, 
"  that  when  any  person  shall  die  after  the  1st  day  of  September,  1830, 
having  by  his  or  her  will,  or  any  codicil  or  codicils  thereto,  appointed  any 
person  or  persons  to  be  his  or  her  executor  or  executors,  such  executor  or 
executors  shall  be  deemed  by  courts  of  equity  to  be  a  tnistee  or  trustees 
for  the  person  or  persons  (if  any)  who  would  be  entitled  to  the  estate 
under  the  statute  of  distributions,  in  respect  of  any  residue  not  expressly 
disposed  of,  unless  it  shall  appear  by  the  will,  or  any  codicil  thereto,  the 
person  or  persons  so  appointed  executor  or  executors  was  or  were  in- 
tended to  take  such  residue  beneficially."  By  sect.  2  it  is  enacted,  *'  that 
nothing  herein  contained  shall  affect  or  prejudice  any  right  to  which  any 
executor,  if  this  act  had  not  been  passed,  would  have  been  entitled  in 
cases  where  there  is  not  any  person  who  would  be  entitled  to  the  testator's 
estate  under  the  statute  of  distributions,  in  respect  of  any  residue  not  ex- 
pressly disposed  of." 

7.  To  distribute  the  Effects  of'  an  Intestate  (o).] — We  have  shown 
what  are  the  duties  of  an  executor  in  reference  to  the  payment  of  debts, 
legacies,  &c.  and  it  will  be  necessary  now  to  notice  the  duty  of  an  admi- 
nistrator in  the  distribution  of  the  effects  of  an  intestate.  These  effects 
must  go  according  to  the  law  of  the  country  where  the  intestate  had  his 
domicile,  the  actual  loats  of  the  goods  having  no  influence.  So  that  where 
a  native  of  Scotland  went  to  India  in  the  military  sei*vice  of  the  company, 
and  died  there,  it  was  held  that  his  property  must  be  distributed  according 
to  the  law  of  England  whinh  prevailed  in  India,  and  where  at  the  time  of 
lus  death  he  was  domiciled  (p).    And  where  a  native  of  Scotland  domiciled 


(o)  Ad  adn.inistrator  is  not,  by  the 
conditiOQ  of  the  bond  given  in  pur- 
suance of  the  statute,  bound  to  distn> 
bute  the  suqplus  of  the  intestate's 
estate,  after  payment  of  debu,  &c., 
until  a  decree  directing  him  so  to  do 
has  been  made  by  the  court  into  which 
bis  inventory  and  account  have  been 
exhibited ;  Canterbury  (Archbishop) 
V.  Tapper,  8  13.  &  C.  151 ;  2  M.  :t  R. 
136. 

(p)  Bruci  v.  Bruce,  2  B.  &  P.  229, 
n.;  Bums  v.  Cole,  Amb.  415;  5.  P. 
Piperir.  Piper,  Amb.  26;  Samerville 
T.  Samerville  (Lord),  5  Vei.  jun.  750  j 
tad  tee  Nevinson  v.  Stables,  4  Russ. 

2p 


210.     It  would  have  been  otherveise 
in  this  case  if  he  had  gone  to  India  in 
the  kiug*s  service,  or  for  any  temporary 
purpose ',  id.    Real  property  is  regu- 
lated by  the  law  of  the  country  where 
the  land  lies ;  Brodie  v.  Barry,  2  Ves. 
&  B.  131;    6.  P.    Elliott   v.    Minto 
(Lord),  6  Madd.  16.     An  intestate, 
domiciled  in  England,  leaving  a  real 
estate  in  Scotland,  the  heir,  being  one 
of  the  next  of  kin  entitled  to  share  ac- 
cording to  the  law  of  England,  is  not 
subject  to  the  condition  of  collating 
the  real  estate  according  to  the  law  of 
Scotland;  id. 
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o  be  coititrued  according  V. 


hi  England  having  penonal  property  only,  executed  during*  rudttoScot-    • 
land,  and  deposited  there,  a  vill  prepared  m  the  Scotch  form,  and  died  ir 
England;  it  naa  held,  that  the  will  waa  A 
Englisli  law  (^). 

Where  a  natii 
learing  a  widow  and  in&nt  children  by  her,  and  nlw)  6y  t 
■nd  the  widow,  after  hia  death,  was  appointed  guardian  of  the  chiMicB 
fa;  the  Royal  Court  of  Gnemsey,  and  in  conjunction  with  another  penon, 
who  was  appointed  guardian  of  the  chQdren  by  a  former  marri^e,  soU 
the  properly  of  the  mtestatf,  and  inTested  the  produce  in  the  EngKlh 
ilindB,  after  which  she  came  to  England  with  her  children,  and  becanw 
doniiciled  here.  On  the  death  of  some  of  the  children  under  age,  a  qoet- 
tion  arose  whether  their  shares  of  the  property  had  become  distribntablQ 
according  to  the  law  of  England  or  of  Guernsey  ;  and  it  was  held,  that 
the  law  of  England  was  to  gorem  the  micccasion,  the  domicile  of  the 
children  being  (according  to  the  ophiion  of  foreign  jurists,  our  own  lav 
bebg  nlent  on  the  subject,)  to  follow  the  domicile  of  the  surriving  mother, 
where  no  fraudulent  intention  can  be  imputed  (r). 

An  acquired  domicile  is  not  lost  by  mere  abandonment,  but  contimiM 
until  a  subBequcnt  domicile  is  acquired,  which  can  only  be  animo  elficto, 
unless  the  parly  die  in  itiaere  toward  an  intended  domicile  (s).  Primt 
fade  the  place  of  residence  is  the  place  of  domicile,  but  that  may  be  re- 
Dutlcd  or  supported  by  circumstances  ((). 

The  law  of^lliis  country,  as  to  the  distribution  of  an  intestate's  effects,  ia 
regulated  by  the  22  &  23  Car,  If.  c.  10.  By  sect.  S  nnd  4  of  thai  statute, 
ordinaries  are  empoweredto  order  distribution  of  intestates'  estates  (after  aO 
debts,  funerals  and  just  expenses  of  cTery  sort  first  allowed  and  deducted,) 
amongst  the  nife  and  children,  or  children's  children,  if  any  such  there 
be,  or  othemise  to  the  next  of  kindred  to  the  dead  person  in  equal  degree, 
or  legally  representing  their  slocks,  pro  aiai  c Htjne  _JHrf,  accordine  to  the 
laws  in  such  cases;  provided  tluit  notlilng  is  to  prejudice  or  hinder  the 
custom  of  London  (u),  or  within  the  province  of  York,  or  other  placet 
having  known  and  received  customs  peculiar  to  them. 

By  s.  S,  the  distriliutioii  ia  to  be  one-third  to  the  wife  (x),  and  all  the 


(fl)  Anilrallirrv.  Chalmtr,  2  Sim.  1. 

(r)  Potivgtr  V.  JVlghlman.  3  Wer. 
67.  Vraud  may  be  presumed  where 
no  reasonable  cansc  appeatj  foi  the 


(0  Btmpder.Joh 
198. 
.   <")Byll 


ID  the  main,  If  a 


nougb  lo  pay  h 


s  effects,  aClci  de- 
ducting for  the  widow  her  anpaiel  and 
the  furniture  of  her  bed-chamber, 
(which  in  London  is  called  the  widow's 
chamber),  the  property  is  divided  into 
three  equal  parts,  one  Id  ihe  widow,  a 
Mcond  to  the  children,  and  a  third  to 
tba  administrator,  which,  by  the  stal. 
1  Jac.  II.  c.  17,  is  to  be  divuled  in 
acconJance  with  the  statute  of  distri- 
butiont.    Jftben  be  ouly  a  widow  or 


80  only  child,  they  will  respectively 
lake  a  moiely,  and  the  other  will  go  to 
the  administrator,  lo  be  di^tiibuted  ii 
before;  2  Black,  Com,  518  ;  Xorthej 
V  SiraiiK,  lP.Wros.341.  If  neilhec 
widow  nor  child,  the  adniimstrator  will 
have  the  whole;  Ptnkatl  v.  Criipe, 
3  Show.  175;  which  in  thai  case 
would  all  be  distribaud  accoidiog  to 
Ihestatute.  These  eostoms  only  apply 
ia  cases  of  legal  intestacies  ;  Wilkin- 
(0)1  V.  Aikinu-n,  1  Freem.  Chao.  Cat. 
25S:  Fiii^rroUv.  Fitld.  1  Buss.  Chan. 
Cas^  416.  Kor  does  ihe  custom  of 
York,  unless  the  party  was  resident 
there  at  the  time  of  his  death  ;  ChoU 
nulti,  V.  Chotmtlexi,  i  Vein.  82 ;  though 
it  ii  otherwise  in  the  case  of  London  ; 
Jtutln-Y.  Rutter,  1  Vem.  180;  which 
will  atui  extend  lo  honorary  freemen^ 
OniUne  r,  Oialow,  1  Sim.  18. 

(>)  This  third  of  the  wife  may  be 
baited  by  a  settlement  before  munsge 
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residue  by  equal  portions  to  and  amonsfst  the  children,  and  such  persons 
as  legally  represent  such  children  (y),  if  they  are  dead,  other  than  such 
child  or  children,  (not  beinf  heir-at-law),  who  have  any  estate  by  settle- 
ment of  the  intestate,  or  shall  be  advanced  by  him  in  his  life-time,  by  por- 
tion equal  to  the  distributive  share;  but  if  not  equal,  to  be  made  m{z); 
the  heir-at-law  to  have  an  equal  part,  notwithstanding  he  may  have  land 
by  descent  or  otherwise  from  the  mtestate. 

By  ss.  6  and  7,  if  no  children,  nor  any  legal  representatives  of  them,  then 
one  moiety  to  the  wife,  and  the  residue  equally  to  the  next  of  kin  (a),  who 
are  of  equal  d^ee,  and  those  who  legally  represent  them ;  provided  that 
there  be  no  representatives  admitted  among  collaterals  after  mothers'  and 
sbters*  children ;  and  in  case  there  be  no  wife,  then  all  the  estate  to  be 
distributed  equally  to  and  amongst  children ;  and  if  no  child,  then  to  the 
next  of  kin  in  equal  degree,  and  their  legal  representatives  as  aforesaid. 

By  s.  8,  no  distribution  is  to  be  made  till  after  one  year  from  the  intes- 
tate s  death ;  and  if  any  just  debts  after  distribution  be  sued  for  and  reco- 
vered, or  otherwise  duly  made  to  appear,  the  persons  to  whom  distribution 
has  been  made  shall  pay  back  to  the  administrator  the  rateable  proportion 
of  those  debts  and  of  the  costs. 

By  s.  9,  the  act  is  not  to  extend  to  adminbtrations  granted  with  will 
annexed. 

By  29  Car.  II.  c.  3,  s.  25,  it  is  enacted,  that  neither  the  statute  of  dis- 
tributions, or  any  thing  therein  contained,  ''  shall  be  construed  to  extend 
to  the  estates  of  feme  coverts  that  die  intestate ;  but  that  their  husbands 
may  demand  and  have  administration  oi  their  rights,  credits,  and  other 

Sersonal  estates,  and  recover  and  enjoy  the  same  as  they  might  have 
one  before  the  making  of  the  said  acts.'*  The  husband,  theretore,  who 
survives  his  wife  dying  intestate  is  entitled  to  all  her  effects  (6) ;  though 
in  such  a  case  the  Ecdcsiastical  Court  has  considered  itself  bound  to  grant 
administration  to  the  next  of  kin  of  the  wife  and  not  to  ths  representative 
of  the  husband,  in  which  case  however  such  administrator  will  be  con- 
sidered with  respect  to  the  residue  of  the  wife's  effects  as  a  trustee  for  the 
husband  (cj. 

We  have  seen  {d)  that  by  1  Will.  IV.  c.  40,  where  any  person  shall  die 
after  the  1st  of  September,  1830,  having  by  his  will,  or  any  codicil  thereto, 
appointed  executors,  such  executors  shall  be  deemed  by  courts  of  equity 


excluding  her  from  any  interest  ia  her 
hoftbaDd's  persoDsl  estate;  Bucking- 
ham^ire  v.  Drury,  2  Eden,  60. 
Thoagh  she  will  not  be  barred  by  a 
proviftioQ  in  the  will  expressly  made 
m  lieu  of  ber  thirds  io  the  event  of  a 
quasi  intestacy;  Gartshore  v.  Chalie, 
10  Ves.  17,  18. 

(3()  This  must  be  understood  of  their 
lineal  representatives  to  the  remotest 
degree,  confined,  however,  to  those 
descendants,  so  that  the  widow  of  a 
child  would  take  nothing;;  Price  v. 
Strange,  6  Madd.  161,  162.  But  a 
brother  and  sister  of  the  half  blood 
will  ba  equally  entitled  to  a  share  with 
OM  of  the  whole  blood,  inasmoch  as 
&ey  art  both  equally  near  of  kin  to 
te  estate;  Crook  v.  Watt,  2  Vera. 
124;  Caith.  61 ;  Bac.  Abr.  tit.  £xe< 
cntors,I«2« 


(:)  This  only  applies  in  cases  of 
actual  intestacy;  IValton  v.  Walton, 
14  Ves.  324 ;  and  to  the  estates  of  in- 
testate fathers,  so  that  the  son  of  a 
widow,  advanced  by  his  mother,  who 
dies  intestate,  will  not  be  obliged  to 
bring  such  advancement  into  hotch- 
pot ;  Holt  v.  Frederick,  2  P.  Wms. 
357.  Where  sach  advancement  is 
brought  into  hotchpot  it  is  for  the 
children  and  not  the  widow's  benefit, 
who  will  not  be  entitled  to  share  any 
of  it;  8  Ves.  51. 64. 

(a)  These  next  of  kin  are  the  same 
as  would  be  entitled  to  letters  of  admi- 
nistration, see  ante,  p.  853. 

(6)  3  Atk.  527. 

(c)  Humphrey  v.  Bullen,  1  Atlu 
458;  S.C.  11  Vin.Abr.  88;  EUiott 
w.  Collior,  3  Atk.  526 ;  1  Wils.  168. 

(d)  Ante,  SI}. 
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to  be  trustees  for  the  persons  (if  anv)  who  would  be  entitled  to  the  estate 
under  the  statute  of  distributions,  m  respect  of  any  residue  not  expressly 
disposed  of,  unless  it  shall  appear  by  the  will,  or  any  codicil  thereto,  that 
the  executors  were  intended  to  take  such  residue  beneficially. 

And  that  by  s.  2,  tliis  is  not  to  affect  the  rights  of  executors  where  there 
is  not  any  person  entitled  to  the  residue  by  the  statute  of  distributions. 

8.   To  pay  Legacy  Duties^  4-c.] — By  36  Geo.  III.  c.  52,  it  is  enacted, 
"  that  the  duties  imposed  by  tliat  statute  should  in  all  cases  in  which  it  it 
not  thereby  otlierwise  provided,  be  accounted  for,  answered  and  paid  by 
the  person  or  persons  having  or  taking  the  burthen  of  the  execution  of  the 
will  or  other  testament,  instrument,  or  the  administration  of  the  personal 
estate  of  any  jKjrson  deceased,  upon  retainer  for  his,  her,  or  their  own 
benefit,  or  for  the  benefit  of  any  other  person  or  persons,  of  any  legacy  or 
any  part  of  any  legacy,  or  of  the  residue  of  any  personal  estate,  or  any 
part  of  such  residue  which  he,  she,  or  they  shall  be  entitled  so  to  retain, 
either  in  his,  her,  or  their  own  right,  or  in  the  right  or  for  the  benefit  of 
any  otlier  person  or  persons ;  and  also  upon  delivery,  payment,  or  othor 
satisfaction  or  discharge  whatsoever,  of  any  legacy  or  any  part  of  any 
legacy,  or  of  the  residue  of  any  personal  estate,  or  any  part  of  mm 
residue,  tu  which  any  other  person  or  persons  shail  be  entitled;  and  in 
case  any  person  or  persons  having  or  taking  the  burthen  of  such  execution 
or  administration  as  aforesaid,  shall  retain  for  his,  her,  or  their  own  bene- 
fit, or  for  the  benefit  of  any  other  person  or  persons,  any  legacy  or  any 
part  of  any  legacy,  or  the  residue  of  any  personal  estate,  or  any  part  of 
such  residue,  whicli  such  person  or  persons  shall  be  entitled  so  to  retain, 
either  in  his,  her,  or  their  own  right,  or  in  the  right  or  for  the  benefit  of  any 
other  person  or  persons,  and  upon  which  any  duty  shall  be  chargeable  by 
virtue  of  this  act,  not  having  first  paid  such  duty,  or  shall  dehver,  pay,  or 
otherwise  howsoever  satisfy  or  discliar^'c  any  legacy,  or  any  part  of  any 
legacy,  or  the  residue  of  any  personal  estate,  or  any  part  thereof,  to  which 
any  other  person  or  persons  shall  be  entitled,  and  upon  which  any  duty 
shall  be  chargeable  by  virtue  of  this  act,  having  received  or  deducted  the 
duty  so  chargeable ;  then  and  in  every  of  such  cases  the  duty  which  shall 
be  due  and  payable  upon  every  such  legacy,  and  part  of  legacy  and  residue, 
and  ])art  ot  residue  respectively,  and  which  shall  not  have  been  didy  paid 
and  satisfied  to  his  majesty,  his  heirs  and  successors,  according  to  the  pro- 
visions of  this  act,  shall  be  a  debt  of  such  person  or  persons  having  or 
taking  the  burthen  of  such  execution  or  administration  as  aforesaid,  to  liis 
majesty,  his  heirs  and  successors ;  and  in  case  any  such  person  or  persons 
so  having  or  taking  the  burthen  of  such  execution  or  administration  as 
aforesaid,  shall  deliver,  pay,  or  otherwise  howsoever  satisfy  or  discharge  any 
such  Icp^acy  or  residue,  or  any  part  of  any  such  legacy  or  residue,  to  or 
for  the  benefit  of  any  person  or  persons  entitled  thereto,  without  having 
received  or  deducted  the  duty  chargeable  thereon,  (such  duty  not  having 
been  first  duly  paid  to  his  majesty,  his  heirs  or  successors,  according  to 
the  provisions  herein  contained, )  then  and  in  every  such  case  such  duty 
shall  be  a  debt  to  his  majesty,  his  heirs  and  successors,  both  of  the  person 
or  persons  who  shall  make  such  delivery,  payment,  satisfaction,  or  dis- 
charge, and  of  the  person  or  persons  to  whom'  the  same  shall  be  made.'* 

By  the  42  Geo.  ill.  c.  99,  s.  2,  it  is  enacted,  '*  that  in  every  case  in 
which  any  executor  or  executors,  or  administrator  or  administrators,  shall 
not  have  j>aid  the  duties  granted  and  payable  upon  or  in  respect  of  any 
legacies,  or  any  personal  estate,  or  any  share  or  shares  of  any  personal 
estate,  of  any  persons  dying  intestate,  by  and  in  pursuance  or  an  act 
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passed  in  the  thirty-sixth  year  of  the  reign  of  his  present  majesty,  or  any 
other  act  or  acts  of  parliament  relating  to  duties  on  legacies  or  shares  of 

Eersonal  estates  within  proper  and  reasonable  time,  it  shal]  be  lawful  for 
is  majesty *s  Court  of  Exchequer,  upon  application  to  be  made  for  that 
purpose  on  behalf  of  the  commissioners  appointed  for  managing  the  duties 
on  istamped  vellum,  parchment,  or  paper,  on  such  affidavit  or  affidavits  as 
to  the  said  Court  may  appear  to  be  sufficient,  to  grant  a  rule  requiring 
such  executor  or  executors,  administrator  or  administrators,  to  show  cause 
why  he,  she,  or  they  should  not  deliver  to  the  said  commissioners 
an  account  upon  oath,  of  all  the  legacies,  or  of  the  personal  property, 
respectively  paid,  or  to  be  paid,  or  administered  by  him,  her,  or  them,  as 
the  case  may  be,  and  why  the  duties  on  any  such  legacies,  or  any  shares 
or  residue  of  any  such  personal  estate,  have  not  been  paid  or  should  not 
be  forthwith  paid  according  to  law,  and  to  make  any  such  rule  of  Court 
absolute  in  every  case  in  which  the  same  may  appear  to  the  said  Court  to 
be  proper  and  necessary  for  the  better  enforcing  the  payment  of  any  of 
the  said  duties." 

Duties  on  legacies  charged  on  real  estates  by  the  45  Geo.  III.  c.  28,  s.  5, 
are  made  payable  out  of  Uie  real  estate,  and  are  to  be  paid  by  the  trustee 
or  other  person  entitled  to  the  real  estate,  which  is  subject  to  the  legacy, 
in  like  manner  as  is  provided  respecting  legacies  out  of  personal  estate 
by  the  statute  36  Geo.  ill.  The  amount  of  duties  payable  is  now  regulated 
by  55  Geo.  III.  c.  184.  The  limits  of  this  work  will  not  admit  of  point- 
ing out  the  different  legacies,  &c.  upon  which  those  duties  attach,  and  the 
cases  that  have  been  decided  on  the  subject ;  but  the  student  will  find 
this  subject  most  ably  treated  in  Mr.  Wilhams's  work  on  "  Executors  and 
Administrators." 


Sect.  V. — Op  an  Executor's  or  Administrator's  Remuneration. 

An  executor  cannot  claim  compensation  for  personal  trouble  and  loss 
of  time  in  the  performance  of  his  duties  (d).  So  that  a  surviving  partner 
being  executor  will  not  be  entitled,  without  express  stipulation,  to  any 
allowance  for  carrving  on  trade  after  the  testator's  death  (e) ;  or  an  agent  of 
the  testator  to  charge  commission  on  business  done  subsequently  to  the 
testator's  death  (y).  And  it  seems  questionable  whether  an  executor, 
being  a  solicitor,  and  acting  as  such  in  the  administration  of  the  estate, 
by  bringing  or  defending  suits  or  otherwise,  is  entitled  to  an  allowance  for 
costs  in  respect  of  his  professional  labour  beyond  costs  out  of  pocket ;  and 
if  he  be,  it  would  seem  that  such  costs  would  not  be  allowed  as  between 
solicitor  and  client  (g). 


Sect.  VI. — Of  an  Executor  de  son  Tort. 

1.  What   iTi'//  constitute  an  Ex- 

ecutor de  son  Tort 875 

2.  Of  the  Liabilities  of  an  Ex- 


ecutor de  son  Tort 877 

3.  What  Acts  an  Executor  de  son 

Tort  can  do 878 


1.  What  will  constitute  an  Executor  de  son  Tort.'] — Where  a  party  hav- 
ing no  authority  intermeddles  with  the  property  of  a  deceased  person  he 

(d)  Broektopp  v.  Barnes,  5  Madd.  B.  170. 

90.     But  he  will  be  allowed  all  rea-  (/)  Sheriff  v.  Axe,  4  Russ.  Chanc. 

sonable  expeoses  that  he  might  have  Cas.  33. 

incurred;  Hid*  v.  Haywood,  2  Atk.  (g)  CarmUhaeli.  Wilson,  4 'B\\gh, 

126.  N.  S.  146 ;  S.  C.  noin.  Wilson  v.  Car- 

(c)  Burden  v.  Burden,  1  Ves.  &  michael,  2  Dow  &  Clarke,  &\. 
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mtkei  himMlf  thereby  an  executor  de  ton  tnri.  Very  alight  act*  are  ntf- 
ficient  for  this  purpose,  as  taking  an  article  of  furniture  (A),  even  to  latiify 
hii  own  debt  or  legaof ;  dnnanding  or  receiring  debb(i) ;   or  \Mag  n 

S'TiDg  away  tlic  goods  of  the  deceased(^);  or  paying  his  debt*  with  IIm 
«eawd'i  inoney(A) ;  ot  snitig  as  execular(/) ;  will  constitute  a  man  an 
•seeutor  de  ton  tort.  So  if  A.,  the  aervant  of  B.,  lell  the  good*  of  C,  an 
intestate,  ns  welt  after  his  death  as  before,  thoueh  by  the  orden  of  C, 
and  pay  tlie  money  arising  theretrom  into  the  bands  of  B.,  the  latter  m^ 
be  sued  as  nn  executor  de  loii  tort.  Ot  if  a  person  has  money  belonging 
to  an  intestate  in  his  hands  at  the  time  when  an  action  ia  brought  agaiint 
him  0*  executor  for  a  debt  due  &Din  the  inteatate.  he  is  liable  as  an  ezacolcr 
de  inn  tort.  So  if  a  creditor  take  an  absolute  bill  of  sale  of  the  good*  of 
hia  debtor,  but  agren  to  leave  tbem  in  his  posaeasion  for  a  limited  ttEOi^ 
and  in  the  mean  time  the  drblor  die,  whereupon  the  creditor  takea  and 
•ell*  the  goods,  he  will  be  liable  to  he  aiicd  as  executor  de  son  tort  br  tha 
debts  of  the  decensi'd;  for  the  debtor'i  continuing  in  possession  ii  inooB- 
ustent  with  the  deed,  and  fraudulent  against  cr editors (n).  So  the  tiriiu 
in  Ibe  houae  and  cartring  on  the  trade  of  a  decesacd  victualler  ia  ma- 
ficient(M).  In  short,  almost  any  intenneddling  wilh  the  deceaied's  gooda 
will  make  n  man  liable  as  nn  executor  de  ton  lort  (n).  Nor  is  it  eMcDtial 
that  the  dealing  with  the  chattels  of  the  deceased  should  be  in  the  cha- 
racter of  executor;  ao  that  if  a  party  had  received  posaesuon  of  good* 
from  the  widow  of  a  deceased  person,  being  aware  al  the  time  that  (bay 
were  tlio  property  of  the  deceased,  it  will  be  n  sufficient  intermeddlitig  Vt 
make  hiin  liablc(ji).  Where  A.  had  pledged  gooda  to  B.  far  a  debt,  and 
B.  died,  and  the  parish  officer  took  the  gooda,  and  gave  them  to  J.,  tha 
catpenter  who  made  the  cnllin  of  B.,  on  condition  of  hia  paying  B.'a  rent 
and  the  funerul  cxpenai's:  it  wns  hi'ld,  thnt  by  taking  these  gooda,  the  parish 
officer  became  executor  <A:  wii  lorl ;  and  that,  if  they  sold  the  goods  to 
J.,  they  would  ho  liable  to  A.  in  trovi'r,  because  such  a  sale  was  so  incoo- 
siatciit  with  the  bailment,  ua  to  revest  the  right  of  poasesaion  in  A.  But, 
if  the  iNuish  officer  merely  rGlin<[uishcd  hia  possession,  and  let  J,  take 
|Mwacasion,  thia  would  not  niakc  him  liable  In  trover,  aain  (his  case  a  mere 
smzure  of  the  goods  by  a  alraugcr,  who  afterwards  relinquiahcd  them, 
would  not  be  a  cnuveraionfy). 

But  offices  of  kindness  and  charity  will  not  make  a  man  liable  to  be 
charged  in  this  character ;  audi  as  directing  the  funeral  and  defraying  the 
expenses  even  with  the  deccnsetVa  moncv(i);  locking  up  the  goods  in  a 
safe  place;  providing  necessaries  for  the  children  of  the  deceased;  ot 
feeding  bis  cnttle,  and  the  like ;  because  if  some  friend  did  not  do  theta 
things  in  many  cases,  where  no  personal  representative  immediately 
appears,  tlic  most  serious  losses  and  injuries  icoiild  thereby  occur  to  parties. 

if  a  person  sets  up  in  himself  a  coTourahlc  title  to  the  posseaaion  of  the 

(h)  Koy.69.  587,597. 


(i)  S™inb.  pi.  4,  8.  23. 
O")  5  Co.  33  b  ;  F<>dgit  v.  Pritil, 
2t.R.97. 

00  *"(y  V.  Pou-»,  1  Hat.  &  WolL 

(k)  Wenlw.  c.  14.  p.  326. 

eea»d  in  hia  brelime  uader  a  colour- 

able Bale,  may  be  suiBcient  to  charge 

!■) 

bim  u  sn  eieculor  at  »«  tort ;  id. 

(m)  Kdicoriu  v.  lUrUn,  2  T.  11. 

(l)  Sinufl  V.  Morril,  6  C.  &  P. 

687.  597. 

C20.— Aidersoa. 

(n)  Haiptri.SummtrttU.Wigbl'!. 
(o-)  Edward,  V.  Hariw,  2  T.  B. 

(r)  1  HoU.  Abr.  918,  Ewcuton, 
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goods  of  the  deceased,  though  he  may  not  he  able  to  establish  a  strict 
and  legal  title,  it  is  sufficient  to  exempt  him  from  being  charged  as 
executori/e  son  tortus).  Nor  can  he  be  so  charged  if  he  possess  him- 
self of  the  effects  of  the  deceased  under  the  authority  of,  and  as  agent 
far,  the  rightful  executor  (f).  But  where  a  person  appointed  an  executor 
rnider  a  will  proves  it,  and  deals  with  the  estate,  he  cannot  be  permitted 
to  say  that  he  acts  under  a  del^ated  power  from  the  other  executors,  or 
in  any  other  character  than  as  executor  (u).  Although  however  a  person 
cannot  be  charged  as  executor  de  son  tort  while  he  acts  under  a  power  of 
attorney,  made  to  him  by  one  of  several  executors  who  has  proved  the 
will,  yet  if  he  continue  to  act  after  the  death  of  such  executor,  he  may  be 
charged  as  executor  de  son  tort,  though  he  act  under  the  advice  of  another 
of  the  executors  who  has  not  proved (j). 

Wherever  the  question  is  raised,  whether  an  individual  has  made  him- 
self thus  liable,  the  rule  in  determining  the  question  is,  that  the  acts  that 
make  a  person  liable  as  an  executor  de  son  tort  is  a  matter  of  law  for  the 
judge  to  decide ;  but  it  is  for  the  jury  to  say  whether  the  acts  be  sufficiently 
proved  (y). 

2.  Of  the  Uabilities  of  an  Erecutor  de  son  TortJ] — Where  a  man  has 
made  himself  an  executor  de  son  tort,  he  thereby  renders  himself  liable 
to  be  sued  by  a  creditor  of  the  deceased,  or  by  a  legatee,  or  by  the  right- 
ful representative  (z).  Nor  can  he  discharge  himself  from  an  action 
brought  by  a  creditor,  by  delivering  over  the  effects  to  the  rightful  executor 
after  the  action  is  brought  (a).  In  an  action  against  him,  he  must  be 
named  executor  (6);  and  if  there  be  a  rightful  executor,  they  may  be 
joined  or  sued  separately  (c),  though  the  case  is  otherwise  in  the  case  of 
an  administrator,  who  cannot  be  so  joined  ((/)•  If  a  judgment  be  found 
against  him  upon  a  plea  of  ne  ungues  executor,  it  will  oe  that  the  plaintiff 
do  recover  his  debt  and  costs,  to  be  levied  out  of  the  assets  of  the  testator, 
if  the  defendant  have  so  much ;  but  if  not,  then  out  of  defendant's  own 
goods.  But  a  judgment  on  an  issue  raised  by  the  plea  of  plene  adminis- 
travit  will  not  charge  him  with  more  assets  than  have  come  to  his  hand(e). 
But  he  cannot  upon  such  an  issue  as  this  give  in  evidence  a  retainer  for 
his  own  debt(y) ;  and  should  he  attempt  it,  the  plaintiff  mav  reply  that 
he  is  an  executor  de  son  tort,  though  he  had  sued  him  as  a  rightful  execu- 
tor (g).  If  he  be  sued  by  the  rightful  representative,  he  may  give  in  evi- 
dence, in  mitigation  of  damages,  payments  made  by  him  in  the  rightful 
course  of  administration  (A),  though  not  in  bar  of  the  action,  since  should 
the  judgment  proved  amount  to  the  value  of  the  assets  for  which  he  is 
sued,  still  the  plaintiff  would  be  entitled  to  nominal  damages (t).  And 
in  no  case  will  this  re-couping  of  damages  be  allowed,  unless  there  are 
enough  assets  to  pay  all  the  creditors  of  the  deceased  (/r). 


(i)  Femings  v.  Jarrat,  1  £sp.  335. 
— Kenyon. 

(0  Hall  V.  Elliott,  Peake,  86.— 
KeoyoD. 

(ti)  Graham  t.  KebU,  2  Dow,  24. 

(x)  Cottle  V.  Aldrich,  4  M.  &  S. 
176 ;  5.  C.  1  Surk.  37. 

(y)  Padget  v.  Priest,  2  T.  R.  97. 

(z)  Bac.  Abr.  Executors,  (B.  3.) 

(a)  Vernon  v.  Curtii,  2  H.  Black, 
18;  5. C.  3 T.  R.  587. 

[b)  1  Sannd.  285,  note  (2). 
[e)  2  Bh  Com.  607. 
(i)  Com.  Di^'  AdmhustntioD,  (C. 


3.) 


i 


I 


e)  Wcntw.  Off.  Ex.  c.  14,  p.  331. 

If)  Coulter*  $  case,  5  Co.  30  a ;  S.  C. 
Cro.  Eliz.  630 ;  and  Curtis  v.  Vernon, 
3  T.  R.  587  ;  2  H.  Black.  18. 

(g)  Alexander  v.  Lane,  Yelv.  137. 

{h)  Mauntford  v.  Gibson,  4  East, 
454. 

(i)  Anon.  12  Mod.  441 ;  WooUev 
V.  Clarke,  5  B.  &  A.  744;  S.C.  I 
Dowl.  &  Ryl.  409. 

(k)  M(mntford  v .  Gibson,  4  Bast, 

453. 
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A  CT'edilur  of  tin  ititostatc,  viho  received  goDds  of  l!ie  intestate,  after  hi) 
(lealb,  IVom  his  iridow,  in  payineni  of  ihc  debl,  cbhoih  pmecc  fain  puam- 
sion  against  an  action  of  trover  by  the  lawful  odministrBtor,  upon  the 
ground  of  such  delivery  having  been  made  by  one,  vbo  had,  by  soch  to- 
termcddling,  made  herself  c;cecutrix  ile  ion  tort  -.  no  fact  appearing  to 
give  colour  to  her  having  acted  in  that  respect  in  the  character  of  esecn- 
trix,  except  the  !a.np\e  act  of  nrong  complained  of,  ui  which  defendant 

Eirticipated(f).  Where  A.  proved  the  will  of  B.,  in  wliich  the  BUppand 
Dncll  to  be  appointed  executrix,  and  llieii  emploved  C,  an  auctioneer,  to 
sell  the  goods  of  B.,  and  they  were  sold  to  D.,  who,  aa  an  inducement  to 
C.  lo  let  him  remove  them  without  paj'ment,  expressly  promiEed  to  pay  C 
OS  Boon  OS  the  bill  should  be  made  out.  Probate  was  oflerwordi  granted 
to  E.,  the  real  executrix,  who  gave  D.  notice  not  to  pay  the  price  to  C. : 
and  it  wae  decided,  notwitlulanding  the  e\'pn!S9  promise  to  C,  that  he 
could  not  sue  D.  for  the  price(in). 

3.  What  Acts  an  Executor  de  son  Tort  can  rfo,]— All  the  lawful  acta,  M 
pa^-ment  of  debts,  4c.  done  by  an  executor  dc  son  tort,  will  be  good  aa  to 
third  parties  and  bind  the  righlfiil  representative  (ii).  But  an  executor  A 
wii  tori,  to  tvhoni  admiuisCralion  is  subsequently  granted,  may  repudiate 
an  agreement  made  by  him  lo  Eurrender  a  term  for  years  vested  ia  the 
intestate.  Tlius  where  the  le:oce  of  premises,  under  a  covenant  of  re- 
entry if  the  ront  should  be  in  arrenr  twenty-eight  days,  died  in  bad  cir- 
cumstances, and  his  brother  administered  3r  ton  tort,  u»d  agreed  with  the 
landlord  to  give  him  possesion,  and  suHcr  the  lease  to  be  canceUed,  oa 
Ilia  abandoning  the  rent,  which  was  twenty-eight  days  in  arrear,  and  that 
aftem'nrds  look  out  letters  of  adtniuistration ;  it  was  held,  that  this  agree- 
ment of  the  brother,  as  ndminiBtralor  de  son  tort,  did  not  conclude  him  u 
lif/iltul  adminiitnitur,  nor  give  a  right  of  possession  to  tlic  landlord  who 
had  entered  under  the  agreement,  hut  who  h.id  not  made  any  fotmal  claim 
in  respect  of  the  forfeiture,  nor  taken  a  regular  surrender  of  the  leaie(ii). 
An  executor  dc  son  tort  has  a  sufttcient  title  to  maintain  on  action  agaiurt 
a  mere  wrong-doer  for  llio  seiiure  of  a  cbattel(/)). 

Sect.  VII.— Of  Assets. 
Having  pointed  out  what  duties  tlevolve  oi<  the  executor  and  adminis- 
trator, it  will  ho  neecssjiry  that  we  should  ciiquire  out  of  what  funds,  be 
may  discharire  that  part  of  ihein.  requiring  liim  lopay  the  deceased's  debts, 
&c.  .And  here  it  may  be  laid  down,  that  uU  the  goods  and  chattels,  M 
n'liutcver  kind  they  may  be,  nnd  wheresoever  situuted,  and  all  actions 
imd  commodities,  which  were  of  the  deceased  in  right  of  action  orposscs- 
pion  as  his  own,  and  so  continued  lo  the  time  ofhis  death,  and  which  are 
recoveri-d  hy  the  executor,  and  all  things  coming  into  his  hands  in  lieu  of 
any  of  these  things,  will  be  considered  as  assets,  and  make  him  chareeable 
to  a  creditor  or  legatee  (j).     Thus,  if  a  testator  bos  stock  in  a  foreign 


(0  .VoHirH'ord   V,  Gihon,  4  East, 

<«)  DirteBi,»i  Y.  SaaU,  1  Xer.  it 

441;    S.C.'i   Smith.    139.     Quxtt. 

M.  721. 

how  far  any  payment  by  aa  executor 

(n)  Pflrl.(r  ..  Km.  IS  Mod.  471 ; 

<h  ™  lort  lo  a  creditor  e.n  be  set  up 

but»ee4K»sl,  <4I. 

aa  a  bar  lo  an  tciioo  of  irover  by  the 

(n)  Doe   A.   Iloruba    v.    Glrnn,   3 

lawful  executor,  wc.  though  if  it  be 

Nev.  &  M.  837  ;   1  .-Idul.  6:  Ellis,  49. 

such  as  the  latter  n'ouU  have  been 

(,.)  Oughim  V.  Seppi«ss,  1  B.  Sc 

bound  to  make,  it  shall  be  le-cuuped 

Adol.241. 

ia  Jamageii  id. 

(g)  Touch.  4d6, 

Assets. 
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country,  such  stock  will  be  assets  in  the  hands  of  an  executor,  and  maCe  him 
liable  (r).  So  by  5  Geo.  11.  c.  7,  s.  4,  estates,  houses,  lands,  negroes,  and 
other  hereditaments  in  the  plantations,  are  made  assets /or  the  payment  of 
debts  (s).  So  real  estates,  situate  within,  or  being  under  the  general  civil 
jurisdiction  of  the  supreme  courts  of  judicature  at  Fort  William  in  Bengal, 
Fort  St.  George  and  Bombay  respectively,  belonging  to  British  subjects, 
not  being  a  Mahommedan  or  Gentoo,  are  made  assets  for  the  same  pur- 
pose by  the  9  Geo.  IV.  c.  33,  by  which  also  an  executor  is  authorized  to 
sell  them  (/),  and  is  made  liable  to  be  charged  in  any  action  of  debt  with 
their  full  amount  (ti). 

The  29  Car.  II.  c.  3,  s.  12,  enacts,  that  if  no  devise  be  made  of  an 
estate  pur  auter  vie,  that  it  shall  be  chargeable  in  the  hand  of  the  heir,  if 
it  should  come  to  him  by  special  occupancy,  as  assets  by  descent ;  and  in 
case  there  shall  be  no  special  occupant,  it  shall  go  to  the  executors  or  ad- 
ministrators of  the  grantee,  and  snail  be  assets  in  their  hands.  And  by 
the  14  Geo,  II.  c.  30,  s.  9,  after  reciting  that  doubts  had  arisen  where  no 
devise  was  made  of  such  estate,  to  whom  the  surplus  of  such  an  estate, 
after  the  debts  of  the  deceased  should  be  satisfied,  proceeded  to  enact,  ''that 
such  estate  pur  auter  vie,  in  case  there  be  no  special  occupant  thereof,  of 
which  no  devise  shall  have  been  made  according  to  the  said  act,  (of  29 
Car.  II.),  or  so  much  thereof  as  shall  not  have  been  so  devised,  shall  go, 
be  applied,  and  distributed  in  the  same  manner  as  the  personal  estate  of 
the  testator  or  intestate"  (v). 

Advantages  and  profits  (x)  derived  from  the  testator's  personal  property 
after  his  death  will  be  assets  also,  as  damages  for  the  breach  of  a  con- 
tract (y).  So  will  any  property  coming  to  the  executor  by  way  of  remainder, 
as  where  a  lease  is  made  to  one  for  hfe,  remainder  to  the  executor  (z) ;  or 
by  way  of  condition,  as  where  a  chattel  is  granted  by  the  testator  on  a 
condition  that  is  afterwards  broken  (a). 

A  lease  which  belonged  to  an  intestate,  and  on  which  the  plaintiff  had 
A  hen,  is  nevertheless  to  be  considered  as  assets  in  the  hands  of  the  ad- 
ministrator, who  had  the  power  to  redeem  it,  as  well  as  to  dispose  of  the 
l^al  estate  (6).  A  rent-cnarge  per  auter  vie,  if  grantee  dies,  living  cestui 
que  vie,  goes  to  CTantee's  executor,  though  not  named  in  the  grant  (c). 
Money  received  by  an  executrix  for  the  good-will  of  a  public  house  is 
assets  in  her  hands  (</).  So  a  grant  for  years  of  an  office  is  assets  in  the 
hands  of  the  executor  or  administrator  of  the  grantee  (e). 

An  attendant  and  outstanding  satisfied  term  will  not  be  considered  as 


(r)  In  re  Ewen,  1  Cromp.  &  Jerv. 
157;  S.  C.  1  Tyrwh.  107. 

(j)  Thompson  v.  Grant,  I  Russ. 
Chan.  Cas.  540;  Manning  y,Spooner, 
3  Ves.  118. 

(0  Sect.  2, 

(tt)SecL3. 

(v)  Under  this  act  it  has  been  de- 
cided, in  a  case  where  a  wan  died 
faariog  an  estate  limited  to  him,  his 
executors,  administrators,  and  assigns, 
fmr  auter  vie,  having  made  his  will, 
but  which  was  not  attested  according  to 
the  statute  of  frauds,  in  which  he  had 
appointed  his  executor,  and  made  a 
icsiduary  bequest  of  his  personal  es- 
tate, that  such  executor  held  the  estate 
pur  auUr  «i#  in  trust  for  the  residuary 


legatee  ;  Ripley  v.  Waterworth,  7  Ves. 
425. 

(i)  Buckley  v.  Pirk,  1  Salk.  79. 

(y)  Chapman  v.  Dalton,  Plowd. 
286 ;  Com.  Dig.  Assets. 

(s)  Com.  Dig.  Assets,  (C.) 

(a)  Wentw.  Off.  Ex.  181,  14th 
edit. 

(6)  Vincent  v.  Sharp,  2  Stark.  507. 
— Abbott. 

(c)  Bearparkv,  Hutchinson,  7  Bing. 
179 ;  4  M.  &  P.  848. 

(d)  Worral  v.  Hand,  Peake,  74.— 
Kenyon. 

(e)  Sir  George  RegneVs  ease,  9  Co. 
97  a ;  SchelUnger  v.  Stacker ly,  1  Ves. 
sen.  3471. 
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personal  assets,  but  as  real,  and  will  go  to  the  heiT(f).  And  where  a 
testator  dies,  haxing  property  in  his  hands  which  is  specihcally  appropriatidy 
luch  property  cannot  be  considered  as  general  assets,  but  must  be  appro- 
priated  as  the  deceased  would  have  been  botmd  to  apply  it  {g).  And  die 
portion  of  rent  claimable  in  respect  of  contribution  to  a  party-wall,  tmdK 
the  14  (ico.  III.  c.  78,  (Building  Act),  s.  41,  is  not  assets,  although  there 
be  a  judgment  outstanding  of  a  date  prior  to  the  pulling  down  of  the  wil^ 
and  no  sufficient  assets  to  meet  it  (A). 

No  goods,  &c.  will  be  looked  upon  as  assets  in  the  cxecutor*8  hand  until 
actually  rcceired  by  him ;  so  that  if  lie  live  at  a  distance  from  them,  aad 
the  whole,  or  a  portion  of  them,  are  lost,  without  any  default  in  him,  al- 
though they  are  m  the  eye  of  the  law  considered  in  his  possession  from  the 
moment  of  the  death  of  the  deceased,  yet  lie  will  be  only  liable  for  i 
of  them  as  actually  come  to  his  hands  (»).  As  against  an 
debts  duo  to  the  intestate  are  not  to  be  considered  as  assets  till 
received,  although  not  stated  in  the  administrator's  inventory  to  be  d«" 
perate  (j).  But  if  their  not  coming  to  the  executor  is  through  his  defiml^ 
then  thev  will  be  considered  as  assets,  as  where  he  releases  debta  or 
damages  (A*). 

There  arc  many  things,  however,  that  will  be  equitable  and  not  kgd 
assets,  a  most  important  distinction,  as  the  rules  in  the  two  Courts,  wi& 
reference  to  the  application  of  assets,  arc  most  materially  different ;  nnee 
in  a  court  of  equity  tliey  must  be  applied  as  among  creditors  pari  patm, 
without  any  regard  to  the  nature  of  the  debt  (/),  which  we  have  Defeie 
seen  in  a  court  of  law  would  not  be  the  Ctisc  {in).  In  a  court  of  law,  when 
a  man  makes  his  debtor  his  executor,  he  thereby  extinguishes  his  debt; 
but  this  is  not  the  case  in  a  court  of  equity,  where  such  a  debt  due  by  the 
executor  is  assets  (?/).  Money  arising  from  the  sale  of  lands  devised  to 
executors  iu  trust  to  sell  for  the  payment  of  legacies  (o),  was  held  to  be 
equitable  assets. 

C,  in  consideration  of  a  loan  of  400/.,  mortgaged  his  real  estates  in  fee 
to  W.  and  Co.,  in  trust  to  sell  the  same ;  and,  af\er  repaying  themselveSi  to 
pay  over  the  surplus  to  himself,  his  executors  or  administrators;  befero 
the  sale  was  effected  C.  died,  at^er  making  his  will,  by  which  he  devised 
all  his  real  and  personal  estates  to  tnistees,  whom  he  also  appointed  hia 
executors  in  trust  to  sell  the  same,  and  pay  debts  and  discharge  incom- 
brances.  In  tlic  lifetime  of  these  trustees,  W.  and  Co.,  the  original  mort- 
gagees, sold  the  estate,  and  paid  over  the  suq)lus  into  the  hands  of  the 
testator's  trustees  and  executors'  attorney.  Before  the  money  was  disposed 
of,  the  trustees  and  executors,  and  also  their  attorney,  died ;  and  the  plaio- 
tiflfs  took  out  administration  de  bonis  mm  with  the  will  of  C.  annexeo,  and 
sued  the  attorney's  executors  in  assumpsit  for  money  had  and  received  : 
when  it  was  held,  that  the  money  in  the  hands  of  the  latter  was  eguitable 


(/)  Tiffin  V.  Tiffin,  1  Vera.  1  ; 
Thruxton  v.  Attorney-General,  1  Vera. 
341. 

(g)  Parry  v.  Ashley^  3  Sim.  97 ; 
hasial  V.  Smithers,  12'Ves.  119. 

(h)  Thacker  Y,  IVilion,  3  Adol.  & 
£1.  142. 

(i)  Jenkins  v.  Plnmbe,  6  Mod.  181 ; 
Com.  Dig.  Assets,  (D.)  ;  Jones  v. 
Lewis,  2  Ves.  sen.  240.  But  see  the 
judgment  of  Lord  Ellenborough  in 
Crosse  v.  Smith,  7  East,  258,  contra. 


(j)  Giles  V.  Dyson,  1  Stark.  32.— 
Ellenborough. 

(A)  Cocke  V.  Jennor,  Hob.  66; 
Brightman  v.  Keighley,  Cro.  £liz. 
43. 

(i)  Plunket  V.  Penson,  2  Atk.  294. 

(m)  Ante,p,  865. 

(n)  Simmons  v.  Gutteridge,  13  Ves. 
jun.  264. 

(o)  Barker  v.  May,  4  M.  6c  R. 
386 ;  9  B.  &  C.  489.' 
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and  not  legal  assets;  and,  consequently,  could  not  be  recovered  at  law  {p). 
So  an  equity  of  redemption  of  a  term  of  years  is  equitable  a8sets(9). 


Sect.  VIII. — Op  an  Executor's  or  Administrator's  Liabilities. 


1.  For  CotttracU  entered  inU)  by 

tke  Deeetued 881 

%  For  Torts  committed  by   the 

Decuuod 883 

3.  For  CoiOracU  entered  into  by 

themulves 884 


4.  For  the  Acts  of  their  Agents . .  885 

5.  Executor's  liability,  where  he 

continues  the  Trade  of  the 
Testator 886 

6.  For  Negligence  f  or  tortious  Acts  887 

7.  For  the  AcU  of  each  other ....  889 


Tbe  liabilities  of  an  executor  (r)  arise  either  from  contracts  or  torts  en- 
tered into  or  committed  by  his  testator,  or  for  such  as  have  been  committed 
or  entered  into  by  himself  in  his  character  of  executor,  or  in  respect  of  the 
property  entrusted  to  his  care. 

I.  For  C(mtr<ict$  entered  into  by  the  Deceased. 1 — It  may  be  laid  down 
ihat  an  executor  or  administrator  is  liable  upon  every  contract  entered  into 
by  tbe  deceased,  whether  it  be  by  bond,  covenant,  or  simple  contract,  ex- 
|ire«ed  or  implied ;  and  it  has  been  therefore  said  that  they  more  actuallv 
represent  him  than  his  heir,  since  they  are  in  all  these  cases  bound,  though 
not  named,  which  is  not  so  with  the  heir,  at  common  law  (s).  Thus, 
an  action  is  sustainable  against  the  executor  of  an  attorney  for  negligence 
by  the  deceased  in  transacting  the  business  of  the  plaintiff  (/)  ;  or  for  a 
bond  or  bill  made  by  the  testator  in  his  lifetime,  but  which  does  not  become 
payable  till  after  his  death  (u).  But  where  the  contract  is  personal  on  the 
part  of  the  testator,  as  where  an  author  undertakes  to  complete  a  work, 
and  dies  before  finishing  it,  his  executors  are  not  then  liable  (v) ;  nor  are 
diey,  where  he  covenants  to  repair  a  house  demised  to  him  during  his 
life  (jr).  So  on  a  covenant,  that  in  consideration  of  a  weekly  payment  to 
A.  and  his  executors  for  a  term  certain,  A  shall  not  exercise  a  particular 
trade^  the  executors  of  A.  are  not  bound  to  abstain  from  exercising  it  (y}* 
Nor  will  an  executor  be  liable  for  a  covenant  by  his  testator  to  instruct  an 
apprentice,  since  this  is  but  a  personal  covenant  (z).  But  the  covenant 
on  the  part  of  the  master  for  maintenance  is  binding  on  the  executor  (a) ; 
and  by  the  custom  of  London,  the  executor  is  also  boimd  to  put  the  ap- 
prentice to  another  master  of  the  same  trade  (6). 

A  promise  made  upon  good  consideration  by  a  testator  that  his  execu- 
tor AaH  pay,  is  a  sufficient  consideration  for  an  action  in  assumpsit  against 


(p)  Clay  V.  WiUis,  2  D.  &  R.  539  ; 
IB.  &C.364. 

(q)  The  case  of  Sir  Charles  Cox*s 
creditors,  3  P.  Wms.  342 ;  Hartvell 
V.  Chillers,  Ambl.  308. 

(r)  A  person  appointed  with  ano- 
iher  executor,  and  who  disclaims,  but 
who  does  some  acts  as  a  friend  of  tbe 
family,  b  not  to  be  considered  to  have 
acted  as  an  ezecntor,  and  a  bill  against 
him  as  sech  would  be  dismissed  with 
eosis;  BoMrv.fverard,  1  Tarn.  376; 
5.  C.  oom.  Dove  v.  Everard^  1  Russ. 
&Myloe,231- 

(i)  Co.  Lit.  209  a;  and  see  Hyde 
V.  SfcmiMr,  2  P.  Was.  197;  Bac.  Abr. 
ExectrtMiy  (F< ) ;  1  Com.  Dig.  Admi- 


nistration, (B.)  14. 

(t)  Wilson  V.  Tucker,  3  Stark. 
N.  P.  C.  154. 

(u)  Toller,  463. 

\v)  Marshall  v.  Broadhurst,  1  Tjrr. 
349 ;  and  see  Hyde  v.  The  Dean  of 
Windsor,  Cro.  Eliz.  653. 

(x)  TonchstODe,  178;  Ingery  v. 
Hyde,  Dyer,  114  a. 

(y)  Cooke  V.  Calcraft,  2  W.  Black. 
856. 

(i)  BaxUr  V.  Burfield,  2  Stra. 
1266. 

(a)  Rex  V.  Pitt,  1  Show.  405;  1 
Salk.  66,  S.  C. ;  Baxter  v.  Burfield,  2 
Stra.  1266. 

(6)  Rex  T.  Peck,  1  Salk.  66. 
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d  in  nicb  setion  it  is  neither  necesuuy  to  btct  aaeti,  nor 
a  pTomue  by  the  executor  (c).  A  feme  covert,  having  an  eilate  Mltled  to 
her  separate  u*e,  gave  a  bond  for  repByment  by  her  eiecuton  of  monej 
advanced  at  her  requeit  on  aecimt^  ofuiat  bond  to  ber  Bon-in-law.  Afln 
her  husband's  decease,   she  wrote,  promising  that  her  executors  ahotdd 


n  this  promise  of  the  testatrix  (i^.     And  where  a 
auigned  the  term  in  bis  lifetime,  Ibe  lessor  may  still  maintain  an  action 


it  against  the  executor  of  tbe  lessee,  upon  an  express  covenant 
far  payment  of  rent,  although  tbe  lessor  bad  accepted  tbe  assignee  for  his 
o  may  the  anignee  of  tbe  reversion,  bj  virtue  of  the  si 


32  Hen.  VIII.  c.  34(c)i  and  the  ume  rule  will  hold  good  where  the  as- 
signment of  the  term  has  been  made  by  the  executor  himselffy). 

Where  tbe  residue  of  a  term  of  years  becomes  vested  in  executors,  and 
tbe  yearly  value  is  less  than  tbe  reserved  rent,  tbe  executors  are  still  liable 
in  tbe  debet  and  detinue,  as  assignees,  for  so  much  of  the  reot  as  the  pre- 
mises are  worth.  The  plaintifT  having  declared  in  covenant  for  rent  at 
261.  a  year,  the  defendants  pleaded  that  they  were  only  chargeable  as  ex- 
eculon ;  that  the  te»n  came  to  them  as  such ;  that  the  premises  were  of 
arly  value  than  the  said  rent  of  26/.,  viz.  of  no  value,  and  tbat  they 


5  taken.     At  tbe 

trial,  the  yrarly  value  was  found  by  the  jury  Co  be  201. :  upon  which  it 
was  held,  that  the  replication  was,  in  substance,  that  the  premises  were  of 
some  value;  that  (he  issue  ivns  merely  informal,  and  cured  by  verdict,  and 
that  tbe  plaintiff  might  recover  the  arrears  of  rent  at  the  rate  fixed  by  tbe 
iuTv(c). 

Where  the  deceased  was  one  of  several  joint  debtors,  the  cause  of 
_..-__  _^  I.:.  a._.i  ...-1. !..g  gjjjj,  nggjnat  hii  co-debtors,  a~^  '"' 


tor  or  administrator  will  be  exonerated  at  law  from  the  payment  of  the 
same  (h) ;  and  if  all  the  parties  are  dead,  the  executor  of  the  survivor  is 
alone  liable  (i).     But  if  the  contract  be  several,  or  joint  and  severnl,  the 


of  either  party  will  he  hable  at  law^c); 
alone,  and  not  jointly  with  the  others,  as  Ihev  would  bechargeddiflerently, 
one  being  charged  ac  bonii  priyiriis,  and  ihe  other  de  bonis  trilatorit  ((). 
But  in  equity  nil  partnership  debts  arc  considered  as  the  several  debts  of 
each  partner  (m) ;  or  a  bond  where  it  tros  given  for  the  joint  debt  of  the 
obligors  (r)  ;  but  in  other  cases  the  same  rule  will  prevail  as  at  law  (o). 

All  administrator  is  not  liable  to  pay  the  poor  a  rate  for  his  int^tate ; 
nor  can  he  be  distrained  upon  for  it  without  a  summons  (p).  An  engage- 
ment of  an  iniestale  to  pay  money  out  of  a  growing  fund  is  a  lien  upon 
the  administrator  chained  therein  (j). 

(.')   PoKtII  V.  Grtkam,    7  TsUDl.  (k)   Hay  v.  WoodmiTd.  1   Fieem. 

580 ;  1  Moore,  305,  248. 

(d)  U,  V.  Muggtridge.  6  TauDt.  (0  H„ll  v.  Hoffman.  2  Ler.  928. 

36.  (m)  ChMham  v.  Ctwk,    1  M-Clel. 

&  Y.307. 

(n>  Sea  Biih^p  v.  Charch.  2  Vet. 
di4.  iUD.  100,  371;  Thomal  V.  Fraar,  3 

{»Rii6erirv.Sler(iii,4  R.&Adol.  Ves,  399;  Primrwe  v.  Rromlty.  I 
241;  INet.  &M.  183.  Alk.90;  Bum  ». Bum,  3Ves.573i 

(h)  God«m  V.  Cued,  6  Taunt.  594.        17  Ves.  &S5. 

(j)  Caldtr  V.  Rrtlhtr/vrd,  3  Urod.&  (o)  Siimmrr  >.  P«u«l(,  2  Merir.  30. 

Biog.  303;  2Bnnnil.99;   Tatctrt  v.  (  p)  SltMntv.  En>iii.2  Burr.  1152; 

Mwr,  2  Vera.  99 ;    OihiriK  v.  Cra.       1  W.  Black.  284. 
*«Ti.   1  Sid.  238;    3  Co.  U»;    2  (»)  C/or). ».  ;lJoi>, Loft,  69. 

Smund.  SI,  a.  4. 
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By  3  &4  Will.  IV.  c.  42,  8.  14,  it  is  enacted,  that  actions  of  debt  on 
simple  contract  shall  be  maintainable  in  any  court  of  common  law  against 
any  executor  or  administrator. 

2.  Tor  Torts  committed  by  the  Deceased.'] — Till  within  very  lately,  for 
any  cause  of  action  grounded  upon  any*  malfeasance  or  misfeasance,  as  for 
an  assault,  false  imprisonment,  trespass  for  taking  goods,  &c.,  trover, 
slander,  and  the  like,  the  rule  of  law  long  in  force  prevailed,  that  actio 
personalis  mortiiur  cum  persona^  and  the  executor  or  administrator  of  the 
party  who  had  committed  the  ^vrong  could  not  be  charged.  Now,  how- 
ever, by  the  3  &;  4  AVill.  IV.  c.  4?,  s.  2,  after  reciting  that  there  was  no 
remedy  provided  by  law  for  injuries  to  the  real  estate  of  any  person  de- 
ceased, committed  in  his  lifetime,  nor  for  certain  wrongs  done  by  a  person 
deceased  in  his  lifetime  to  another,  in  respect  of  his  property  real  or  per- 
sonal, it  was  enacted,  '*  that  an  action  of  trespass,  or  trespass  on  the  case, 
as  the  case  may  be,  may  be  maintained  by  the  executors  or  administrators 
of  any  person  deceased  for  any  injury  to  the  real  estate  of  such  person, 
committed  in  his  lifetime,  for  which  an  action  might  have  been  main- 
tained by  such  person,  so  as  such  injury  shall  have  been  committed 
within  six  calendar  months  before  the  death  of  such  deceased  person,  and 
provided  such  action  shall  be  brought  within  one  year  after  the  death  of 
such  person,  and  the  damages  when  received  shall  be  part  of  the  personal 
estate  of  such  person ;  and  further,  that  an  action  of  trespass,  or  trespass 
on  the  case,  as  the  case  may  be,  may  be  maintained  against  the  executors 
OT  administrators  of  any  person  deceased,  for  any  wrong  committed  by 
him  in  his  lifetime  to  another,  in  respect  of  his  property  real  or  personal, 
so  as  such  injury  shall  have  been  committed  within  six  calendar  months 
before  such  person's  death,  and  so  as  such  action  shall  be  brought  within 
six  calendar  months  after  such  executors  or  administrators  shall  have 
taken  upon  themselves  the  administration  of  the  estate  and  effects  of  such 
person ;  and  the  damages  to  be  recovered  in  such  action  shall  be  payable 
in  like  order  of  admmistration  as  the  simple  contract  debts  of  such 
person." 

3.  For  Contracts  entered  into  by  himself.'] — The  liabilities  of  an  exe- 
cutor for  contracts  personally  entered  into  by  himself  are  of  two  kinds, 
▼iz.  those  which  he  makes  as  executor,  and  which  bind  him  only  as  such, 
to  the  amount  of  assets  in  his  hands,  and  those  which  he  enters  into,  and 
for  which  he  will  be,  personally  responsible.  Thus,  it  has  been  laid  down 
that  a  count  on  a  promise  made  by  defendant  as  executor,  has  no  force 
further  to  charge  the  defendant  than  a  count  on  a  promise  of  the  tes- 
tator (r) ;  and  it  will  make  no  difference  whether  the  account  be  averred 
to  have  been  stated  of  money  due  from  the  testator  to  the  plaintiff  (5),  or 
of  money  due  from  the  defendant  as  executor  to  the  pkiintin  (^). 

By  29  Car.  II.  c.  3,  s.  4,  no  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator,  upon  any  special  promise  to  answer  da- 
mages out  of  his  own  estate,  unless  the  agreement  upon  which  it  shall  be 
hnmght,  or  some  memorandum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfidly  authorized  (u).  Besides  the  requirement  raised  by 
this  statute,  that  the  promise  should  be  in  writing,  there  must  be  a  good 

(r)  Powell  V.   Graham,  7  Taunt.  (t)  Ashby  v.  Ashby,  7  B.  &  C.  580. 

581 ;  Aahby  v.  Atkby,  7  B.  &  C.444 ;  (u)  Rann  v.  Hughes  (in  error),  4 

1  Man.  &  Ry.  180,  S.  C.  Bro.  P.  C.  27  ;   7  T.  R.  350,  o. ', 

(0  S§emr  v.  Atkinson,  1  H.  Black.  Philpot  v.  Briant,  4  Biog.  717. 
102. 
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consideretKiR  for  that  promise,  to  eatisfy  the  rulm  of  common  lav  (r).  At 
to  nhal  will  be  conndered  a  good  coniideration, — in  a  ca«e  where  an  at- 
torney dolivcrcd  up  deeds  (o  im  executor,  irhich  he  was  oat  obliged  to  ds 
tilt  hia  bill  vob  paid,  and  thcte  deeds  bciug  of  great  uae  to  the  executor  in 
several  suits  vhich  vere  then  carrying  on,  it  vaa  held  a  sufficient  conva- 
lion  to  make  the  eiecutor  liaUe  to  the  attorney's  whole  demand,  whelhei 
he  had  assets  or  not  (r).  So  if  a  creditor,  at  the  request  of  an  executor, 
forbear  to  axe  him,  this  will  make  him  personally  liable  (y).  Tbua  when 
S.  died  indebted  to  G.  for  work  and  labour  done,  and  his  executors  dgaed 
the  following  memorandum  on  the  back  of  G. 's  account — "  Mr.  G.  having 
consented  to  wait  for  the  payment  of  the  within  account,  we,  as  the  et- 
ecutois  of  B.,  engage  (o  pay  Mr.  G.  interest  for  the  same,  at  5/.  per  ccnt^ 
until  the  same  be  settled  ' — it  was  held,  that  the  executors  were  perioDal^ 
liable  to  pay  the  debt  and  interest  (c).  But  where,  at  the  meeting  of  the 
creditors  of  a  deceased  insolvent,  called  by  the  executor,  they  agree  to  a 
rateable  distribution,  on  the  faith  of  which  he  executes  a  deed  of  oaDgn- 
ment  of  all  assets  which  have  come  to  fail  hands,  for  the  benefit  of  the 
creditors,  one  of  them  cannot  afterwards  refuse  to  come  in  under  the  dec^ 
and  brine  an  action  for  his  debt  against  the  executor  (a).  Where  two 
makers  of  a  promissory  Dole  gave  it  to  a  creditor  of  their  testator,  whnel^, 
"as  executors,  they  severally  and  jointly  promised  to  pay  on  demaud,  with 
interest,"  and  in  an  action  od  the  note,  tbo  defendants  pleaded  that  ibiej 
were  executors,  and  made  the  note  as  tuck,  and  pleni  admin'utravenad 
prater ,-  to  which  tlie  plaintid' specially  demurred,  assigning  for  cause*  that 
they  had  thereby  made  themselves  personally  liable,  and  admitted  that  they 
had  assets  for  the  payment  of  tlie  note,  and  that  it  might  have  been  given 
for  their  own  debt ;  and  that  having  promised  to  pay  with  interest,  thaT 
could  not  become  liable  for  it  in  their  representative  character :  itwasheli 
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came  of  age  employed  the  defendant  to  take  out  administration  de  bonis 
non  of  the  assets  of  the  testator,  (the  executor  being  dead),  which  the  de- 
fendant accordingly  did,  and  became  possessed  of  the  property ;  and  she 
afterwards  gave  tne  plaintiff  an  order  on  the  defendant  to  pay  the  amount 
of  her  father's  bill  due  to  the  former,  which  on  being  presented  to  the  de- 
fendant, he  acknowledged  that  he  possessed  adequate  funds,  and  that  a 
person  would  be  safe  in  adyancing  money  on  the  security  of  the  bond, 
out,  before  the  order  was  executed  or  the  sum  paid  imder  it  by  the  de- 
fendant, the  daughter  countermanded  it :  it  was  held,  that  as  he  had  con- 
sented to  appropriate  a  sum  sufficient  to  pay  the  plaintiff's  demand,  he 
was  liable  to  an  action  for  money  had  and  received,  in  which  the  plaintiff 
might  not  only  recover  the  amount  of  the  bond,  but  an  acceptance  given 
by  the  father  of  the  infant  before  she  came  of  age,  and  which  she  aflei^ 
wards  requested  the  defendant  to  pay  (J). 

A.  declared  against  B.  and  his  wife,  administratrix  of  C.  deceased;  for 
that  whereas  C.  died  intestate,  possessed  of  South  Sea  stock,  which  she 
held  in  trust  for  A.,  and  upon  which  certain  dividends  were  due,  in  con- 
sideration tliat  A.,  at  his  own  expense  would  procure  administration  to  be 
granted  to  the  wife  of  B.,  as  next  of  kin  to  C,  and  would  furnish  evidence 
to  enable  B.  and  his  wife  to  receive  the  dividends ;  B.  and  his  wife,  as 
such  administratrix,  promised  to  pay  over  to  A.  the  amount  of  the  divi- 
dends  when  received  :  but  it  was  held,  that  the  consideration  stated  was 
insufficient  to  support  the  promise  (e).  Where  one  promised,  that  if  the 
widow  of  the  intestate  would  permit  him  to  be  joined  with  her  in  the 
letters  of  administration,  that  he  would  make  good  any  deficiency  of 
assets  to  pajr  debts,  it  was  held  that  this  promise  was  binding,  and  that  it 
was  not  within  the  statute  of  frauds  (J"). 

An  administratrix,  being  indebted  to  an  attorney  for  rent,  executed  to 
him  a  mortgage  of  leasehold  preperty  belonging  to  her  intestate,  which 
falsely  recited  that  300/.  was  paia  as  a  consideration ;  the  next  of  kin, 
not  knowing  the  facts,  were  inauced,  by  misrepresentation,  to  execute  the 
mortgage :  and  the  jury,  at  the  trial,  found  tnat  the  deed  had  not  been 
fairly  (H>tained :  it  was  held,  that  the  mortgagee  was  not  entitled  to  re- 
cover in  ejectment  against  the  next  of  kin,  because  of  the  fraud,  nor 
against  the  administratrix,  who  was  the  widow  of  the  intestate,  because 
the  accounts  of  the  estate  had  not  been  wound  up  (g).  For  the  executor's 
liability  for  his  contracts  respecting  the  funeral,  see  antCf  862. 

4.  For  the  Acts  of  their  Agents.'] — In  a  case  in  the  C.  P.,  a  letter  of 
attorney  given  by  an  executor  of  A.,  enabling  him  to  transact  the  affairs 
of  the  testator  in  the  name  of  the  executor  as  executor,  and  to  pay,  dis- 
charge, and  satisfy  all  debts  due  from  the  testator,  was  held  to  convey  a 
sufficient  authority  to  A.  to  accept  a  bill  of  exchange  in  the  name  of  the 
executor,  drawn  by  a  creditor  for  the  amount  of  a  debt  due  from  the  tea- 
tator,  so  as  to  make  the  executor  personally  liable  (/<). 

Where  a  testatrix  directed  her  executor  to  sell  two  houses,  and  invest 
the  produce  (after  payment  of  her  debts)  in  real  or  government  securities. 


(d)  Robsrtton  v.  FauntUroy,  8 
Moore,  10. 

(e)  Parker  v.  Baylis,  2  B.  &  P.  73. 
(/)  Tomiiiuon  v.  GUI,  Amb.  330. 
Ig)  Doe  d.  Woodhead  v.  Fallows,  2 

C.&.  J.481. 

(h)  Howard  v.  BaiUie,  2  H.  Black. 
618;  and  see  Atwood  v.  Mannings, 
7B.&C.278;  1  M.&R.66.  And 
if  the  execntor  admits  that  a  bill. 


which  has  been  accepted  by  a  third 
person,  with  the  knowledge  of  the  ex- 
ecutor, is  for  a  just  debt,  and  that  it 
ought  to  be  paid,  it  affords  sofficient 
evidence  of  an  authority  given  by  him 
to  such  person  to  accept  the  particular 
bill,  without  resorting  to  the  letter  of 
attorney;  id.  But  a  different  dea- 
sion  has  since  been  come  to ;  Gardner 
v.  Baii/i#,  6  T.R.  691. 
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and  to  pay  the  mtereit  to  ba'  three  nepbewa  until  they  attained  tiren^- 
one ;  and  aa  each  attained  that  aee,  to  liBve  one-third  of  the  principal. 
The  executor  sold  the  houses,  and  applied  part  in  payment  of  funeral  ex- 

Gnscs,  &c.,  and  paid  the  rest  inLo  his  biuiKcr'e  hands,  and  miiLed  it  with 
t  own  mone^ ;  thp  bankers  failed ;  wbtn  it  was  held,  that  be  was  liable 
to  pay  the  money  la  the  legatees  (ij.  But  executon  deporiling  monies 
beloneing  to  the  estate  vfith  the  Mine  persons  as  the  testator  intrusted 
nith  his  monies  in  bis  hfetime,  although  thej  arc  not  bankei?,  ore  not 
liable  far  a  loss  su«tained  by  their  bankruptcy  (k). 

The  agents  implored  by  executors  will  render  themselves  peTson- 
ally  responsible,  if  they  contract  debts  or  give  securities  in  their  own 
names  (Q.  But  it  hss  been  held,  that  batikers,  the  agents  of  executors, 
who  were  authorized  by  thero  to  receive  certain  assets,  aw\  who  remitted 
Ibeni  to  Iha  executors  in  the  course  of  their  duty  as  agents,  ate  not  re- 
sponsible for  their  misapplication  {in). 

5.  Eiecator%  Liability  icherc  lie  cotitittua  the  Trade  of  the  Testator.]— 
If  executors  carry  on  the  trade  of  the  deceased,  they  must  do  it  on  Ibdr 
own  responsibility,  unlesa  they  act  under  the  direction  of  a  court  of 
equity  (n).  If  the  trade  bo  benelicial,  the  profits  are  applicable  to  the 
purposes  of  the  testator  (o),  but  if  it  prove  a  losing  concern,  ibe  executor, 
on  failure  of  assets,  will  be  personally  responsible  {p). 

IVLete  the  executors  of  a  deceased  partner  continued  his  share  of  the 

Sarlnersbip  property  in  trade  for  the  benefit  of  his  infant  daughter,  it  wai 
etermined  that  tliey  were  liable  upon  a  bill  drawn  for  the  accommoda- 


y  the  other  partners  under  the  same  firm  as  before,  and  the  ex- 
ecutors, when  Ihey  divided  the  profits  and  loss  of  the  trade,  carried  the 
same  to  the  account  of  the  infant,  and  took  no  ^t  of  the  profiis  tbem- 
lelves  (f ).  And  If  a  testator  direct  that  his  business  shall  be  carried  mi 
by  a  particular  individual,  and  the  executors  permit  bim  to  gel  iu  the 
outstanding  debts  when  there  is  no  such  direction  in  the  wilt,  they  are 
liable  (r).  A  testator  disposed  of  his  property  by  his  will,  and  directed  a 
trade  in  which  he  was  concerned  to  be  carried  on  after  bis  death  :  it  was 
hold,  that  only  tlie  testator's  capital  In  the  trade  was  liable  to  the  credi- 
tors of  the  trade,  »ho  became  siicli  after  tl:e  testator's  death,  and  that  they 
had  no  fiirther  claim  upon  his  assets  (s). 

It  has  been  decided,  tliat  if  executors  contiiuie  to  carty  on  the  business 
of  their  testator,  and  in  tlie  course  of  such  business  draw  bills  as  execu- 
tors, for  goods  sold  to  a  ibird  party,  several  of  ivbich  he  had  accepted  and 
paid,  that  they  might  sue  as  executors  for  the  price  of  such  goods  (().  So 
if  executors,  who  are  by  a  testator's  will  to  carry  on  his  business  for  the 
benelit  of  bis  family,  suffer  a  person  to  carry  on  the  trade  in  his  own 
name,  such  person  may  bring  actions  in  bis  oun  name  fur  goods  aold  by 
him,  altbough  be  is  afterwards  accountable  to  the  executors  (ti). 

(i)  Flachet  V,  H'o/lier.S  Sfadd.  73. 

Ik)  Dorchnltr  (Lnd)  v.  Kging- 

&im  (Earl),  ITam.  279.  S.  41-2. 

(0  Maud  V.   Il'olfr/i.i«r,  2  C.  it  (r)  Pi,tor  v.  Dunfcar,  1  AnsU  107. 

P.  579.  (0  l'-^  yortt  Richardun.  3  Madd. 

(tn)  Kient  i.  tUbtru,  4  Madd.  332.  136  ;  Buck.  202,  421. 

(n>  Btrker  T.  Patktr.  1  T.  R.  2<)d.  (1)  Aspetiall  v.  Waki,  3  M.  &  Scoll, 

(D)  Patrntr  r.MitclitU.  2  Uylaefic  423  ;  10  Bing.  SI. 

K.  672,  D.  (••)  Wilkfi  T.  Liiler,  6  Eip.  78.— 

(p)£iparUCartaM<,I0V«».lt9i  EUanbotouEh. 
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It  may  be  here  remarked,  that  when  property  of  the  deceased  is  em- 
ployed by  the  executor  in  carrying  on  his  own  trade,  interest  is  to  be  com- 
pated  at  5i,  per  cent  (v).    And  an  executor,  being  a  trader,  who,  afler 

C.ying  pecuniary  legacies  in  due  time,  retains  for  many  years  balances 
longing  to  the  residue,  and  mixes  them  with  his  own  monies,  will  be 
charged  with  such  interest,  though  it  could  not  be  ascertained  without 
a  decree  of  the  Court  who  were  the  persons  entitled  to  the  fund  (.r). 

Where  an  executor  appears  to  have  made  5/.  per  cent,  of  the  assets 
in  his  hands,  or  when  he  has,  by  the  non-application  of  assets,  done  da- 
mage to  the  estate  to  that  amount,  in  cither  case  he  will  be  charged  with 
interest  at  that  rate  ;  and  therefore,  where  he  permits  debts,  carr}'ing  in- 
terest at  5/.  per  cent.,  to  run  on  when  he  had  in  his  hands  a  fund  to  pay 
them,  he  shall  ea  ratione  pay  interest  at  that  rate.  But  where  it  appears 
only  that  the  executor  retained  the  assets  for  his  own  purposes,  he  shall 
answer  interest  at  4/.  per  cent.  (y). 

6.  For  Negligence^  or  tortioui  ActsJ] — Where  an  executor  violates  the 
trust  reposed  in  him,  and  squanders  or  misapplies  the  assets  coming  into 
his  hands,  he  is  said  to  be  guilty  of  a  deviutavitf  and  will  be  personally 
liable  for  the  consequences.  Thus,  selling  the  goods  of  the  deceased  at  an 
undervalue,  when  a  better  price  could  have  been  prpcured,  is  a  devastavit  (x). 
And  so  it  was  held  to  be,  where  an  executor  had  a  lease  for  years,  deter- 
minable upon  the  life  of  J.  S.,  which  upon  a  reasonable  estimate  was 
worth  2002.,  but,  instead  of  selling  it,  he  kept  it,  and  the  life  dropped,  and 
consequently  he  was  obliged  to  make  good  the  sum  it  was  worth  on  the 
death  of  the  testator  (a).  But  an  executor  who  allowed  part  of  the  tes- 
tator's assets  to  remain  invested  in  Mexican  bonds  for  a  year  and  eleven 
months  after  the  testator's  death,  and  eventually  sold  the  bonds  at  a  lower 
price  than  micht  have  been  obtained  by  a  sale  at  an  earlier  period,  but 
who  i^peared  to  have  acted  throughout  with  diligence  and  sood  faith, 
was  held,  under  the  circumstances,  not  to  be  liable  for  the  loss  conse- 
quent on  his  not  having  sold  them  sooner  (6). 

Extravagance  in  the  funeral  expenses  (c),  paying  debts  out  of  their 
leffal  order  {d\,  or  legacies  before  debts  (e),  will  all  amount  to  a  devastavit ^ 
if  m  the  two  latter  cases  the  executor  did  it  with  notice  of  the  debts  which 
ought  to  have  been  first  paid  {/),  So  if  he  release  debts  due  to  the  estate  (g), 
or  the  cause  of  an  action  in  tort  (A),  it  will  amount  to  a  devastavit.  But 
where  an  administrator  arrested  a  debtor  to  the  intestate  for  money  of  the 
intestate  had  and  received  to  the  defendant's  use,  and  obtained  a  verdict  and 
charged  him  in  execution ;  upon  which  the  defendant  obtained  a  rule  for 
a  new  trial,  and  petitioned  the  Insolvent  Court  for  his  discharge ;  under 
which  circumstances,  the  debtor  requested  to  be  discharged  on  payment 
of  a  sum  considerably  less  than  that  recovered  in  the  action,  and  less  than 
the  costs;  to  which  the  administrator  consented,  and  the  debtor  was 
liberated ;  after  which  a  creditor  of  the  intestate  sued  the  administrator ; 
it  was  held,  that  the  administrator  was  not  personally  liable  as  for  assets 


(v)  Htatheou v. Hulme,  IJ. &  W.  Cra.  80. 

122.  (c)  Ante,  p.  862. 

(x)  Sutton  r.  Sharp,  1  Russ.  146.  (d)  Ante,  p.  865. 

(y)  Hall  V.  HalUt,  1  Coi.  134.  (e)  AnU,  p.  868. 

(f)  Bac.   Abr.  Ezecuton,   L.   1;  (/)  Cheltga  Water  Works  v.  Cow- 

Ihmpum  V.  Thomjnon,  9  Price,  476.  per,  1  Esp.  N.  P.  C.  275. 

(a)  PkUUps  ▼.    PhUHpt,    Freem.  (g)  Brightman  v.  Keighloif,  Cro. 

ChuL  Cas.  12.  Elis.  43. 

(k)  Baxtffn  ▼.  Bmton,  1  Myl.  &  (h)  Bsc.  Abr.  Ex.  L.  I. 

2Q 


888  Executor!  and  Amimgtralon, 

fbranypart  oftlie  nun  given  b^  the  verdict  againit  the  debtor,  and  ma  ncit 
guilty  of  a  dctaitavil  in  pennitting  hit  liberation  (g). 

If  an  executor  nibndt  a  debt  due  to  tlie  testator  to  arbitration,  and  Aa 
arbitratort  award  Wtn  len  than  bh  due,  tbi«  being  bi*  own  voluntary  act, 
■hall  bind  him,  and  he  must  answer  for  the  iiill  ralne  aa  assets  (A).  So  if 
an  executor  take  an  oblieation  in  hii  own  name  for  a  debt  dne  1^  nm^ 
contract  to  the  teitator,  this  will  reader  him  guiltj  of  a  deoaitaeit,  ai  tha 
Recuritj  has  changed  the  nature  of  the  debt,  tne  old  one  being  extiii- 
gniehed,  and  therefore  amounts  to  a  payment  to  himielf  (i).  So  if  an  eXr 
ccutor  in  his  representative  character,  coDunence  an  action  on  which  be 
hai  a  right  lo  recover,  and  afterwards  covenant  with  the  defendant  to  re- 
ceive a  specific  nim  Bt  a  (titnre  day  ea  a  composition,  he  woaid  be  to- 
■werable  for  the  money  as  aasela  immediately  (J).  And  if  the  hnsbutd 
of  afimc  corrrl  executrix  indnlge  the  debtor  vidi  fitttiier  time,  in  coan- 
daration  of  an  express  promise  to  pay  the  husband,  who  aftcrwardi  re- 
eovera  oa  such  a  promise,  it  will  be  a  dtBoUavil,  at  the  moncjr  reeo- 
voed  will  not  be  aaaet*  of  the  testator  (k). 

The  executor  will  also  be  guilty  otadeKataoil  if  he  make  unniLMiMy 
payment*  that  he  ia  not  boimd  to  satisfy  (^.      But  be  is  not  obliged  tt 


a  a  debt,  but  may  pay  the  BaiDe(») ; 
h  any  person  interested  in  the  fund  may  inaitt  upon  setting  up  th* 
e  if  he  think  proper  to  do  so(n).     A  devattmit  will  also  b 


nitted  by  any  negligence  iu  getting  in  the  debts,  whereby  they  are  loat(o^ 
or  by  the  loss  of  the  assets(p),  though  in  equi^  they  wll  not  be  reapoap 
iiUe,  without  some  default  can  be  proved  on  their  part,  even  if  tbty 
could  be  so  charged  at  law(9). 

In  debt  upon  a  judgment  by  default  against  the  defendant  as  eiecntor, 
suggesting  a  dctaitaeit,  tlie  plaintiff  gave  in  evidence  the  record  in  tbt 
onmnal  action,  and  a  trstalum  fi.Ja.  with  the  sherifTB  return,  that  ht 
had  caused  lo  be  levied  tlie  costs  de  bonii  propriii  of  the  defendant,  and 
that  the  defendant  had  no  goods  or  chattels  of  the  testator  in  his  haiida  W 
be  administered :  which  was  held  to  be  prima  facU  evidence  of  a  decat- 
faDit(r).  It  has  been  held  in  a  court  of  law,  that  if  an  executor  lend 
money  belonging  to  the  testator,  but  not  wanted  for  the  iramediata  oaaa 
of  the  will,  to  a  third  person,  on  private  security,  it  does  not  amoinit  to  ■ 
deviislavil,  provided  he  exercised  a  fair  and  reasonable  discretion  (i).  But 
adifierentrule  prevails  in  equity,  where  it  has  been  decided,  that  if  an  ex^ 
culor  Uy  out  the  asaeta  on  private  securities,  all  the  benefit  made  thareln 
iball  accrue  to  the  estate,  yet  the  execntOT  shall  answer  all  the  dafiefr 
cucy;  and  the  particular  circumstances  of  good  ctHiduct  in  the  mcccntor 

(g)  Pmnington  v.  Htalty,  3  Tyr. 
319;  lC.eiM.40(. 

(Jl)  dium.  3  Lev.  63;  Bac.  Abr. 
Ex.  L.  1  i   rard  V.  Ellard,  1    Lonl  (d)  Haymard  t.   Kinin,,  12  Hod, 

Baym.  369.  573  ;  Pauell  v.  ErDtii,  S  Ves.  839. 

(i)  B«c.  Abr.  Ex.  L.  1.  (p)  Cn»i>  v.  Smth.  T  Em.  260. 

(j)  JtnWni  v.  Pluinis,  6  Mod.  9i ;  (g)  Jm«  v.  Lncii,  2  Vei.  sen.  340; 
A'orrfm  V.  Ltcit,  2 1**.  189.  "    "        '       '         "  " 

(ft)  YaTd  v.  EUard,  1  Salk.  117. 

(t)   Wineheembt  v.  Biihnp  of  Win- 
thtiUr,  Hohtit,  ISJ  ;  Giltir.Dym,      •iltl. 
»8l»tk.N.P.C.32;BeWiMn.v.C(e,  (•>   WOttlr  •,.  Spmctr,  3  B.  k  A. 

1  Ves.  sea.  231;  Ccan.  Dig.  Admi-      360. 
-■—■ ^OB.P.  1. 


(n)  Shticet 
k  H,  349. 
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wSl  not  prevail  against  the  preneral  rule  (f ) ;  nor  \nll  the  rule  be  avoided, 
though  words  which  may  imply  a  discretion  so  to  do  are  used  by  the 
te8tator(u).  And  where  a  testator  authorizes  his  three  executors  to  lend 
money  on  personal  secunty,  it  is  a  breach  of  trust  if  two  of  the  executors 
lend  it  to  the  third  (t?).  Where  one  executor  lent  to  his  co-executor  their 
testator *s  money,  taking  a  bond  for  the  same  payable  to  himself  and  his 
executors,  and  the  lender  died,  and  afterwards  the  borrower :  it  was  held, 
that  this  was  a  misapplication  of  the  assets,  and,  therefore,  that  the  per- 
sonal representatives  of  the  lending  executor  might  sue  on  the  bond,  in 
order  to  exonerate  their  testator  and  themselves ;  and  that  the  rule  against 
circuity  of  action  did  not  apply  in  this  ca8e(j:).  Instead  of  lending 
money  in  this  way,  it  is  the  duty  of  the  executors  to  invest  the  money  in 
the  three  per  cent,  stocks  {y). 

Where  ajeme  covert  is  an  execntrix,  her  husband  will  be  liable  during 
her  life  for  any  devastavit  committed,  whether  it  took  place  before  or 
since  their  marriage  (2) ;  and  even  though  the  wife  were  living  apart  from 
him  (tf ) ;  though  at  her  death  his  liability  ceases,  without  she  died  pos- 
sessed of  any  choses  in  action,  not  reduced  into  the  husband's  possession, 
when  he  must  take  out  administration,  and  will  then  be  liable  as  her 
administrator  for  her  devastavit,  by  virtue  of  the  statute  30  Car.  11. ;  and 
in  equity  he  will  be  liable  although  he  do  not  administer  to  her  effects  (6). 
Where  the  wife,  in  a  case  of  devastavit  during  the  coverture,  survives  the 
husband,  it  would  seem  that  she  is  responsibk  to  a  creditor  at  law  and  to 
legatees  in  equity  (c). 

7.  For  the  Acts  of  each  otherJ] — One  executor  or  administrator  is  not 
answerable  for  the  acts  of  the  other,  only  so  far  as  he  concurs  in  them  {d) ; 
and  even  joining  in  a  receipt  will  not  be  conclusive  against  him,  so  as  to 
charge  him  with  the  receipt  of  the  money  (e).  This  rule  is  nothing  but 
just,  since  one  executor  is  empowered  by  law  to  do  any  act  by  nim- 
sdfC^),  even  to  the  giving  a  release  (g).  But  if  an  executor,  to  whom 
assets  have  come,  hand  them  over  to  his  co-executor,  he  will  be  respon* 
siUe  for  them  should  he  waste  them,  even  if  he  handed  them  over  for  the 
enn-ess  purpose  of  paying  a  debt  (A).  And  where  A.,  B.,  C,  D.  and  £. 
(the  two  latter  being  married  women),  took  out  administration  to  an  in- 
testate, and  afterwards  appointed  C.  to  be  the  acting  administrator,  and 
directed  the  creditors  to  pay  their  debts  to  him,  who  after  some  time  be- 


(t)  Adye  v.  Feuilleteau,  1  Cox,  24 ; 
3SwsDs.  84.  An  executor,  lending 
momj  of  his  testator  upon  brad,  shsll 
bs  personally  answersbls,  if  the  seea- 
li^  ptow  dsfsetite.  though  his  testa* 
Isr  wat  in  tbe  habit  of  lending  on  snch 
sscoiity;  and  shall  not  be  indemni- 
isd  ffom  tbe  profits  made  on  other 
trinsactions  of  the  same  nature. 

(a)  Wilktt  v.  Steward,  Coop.  C. 
€.$. 

(r) V.  Walker,  5Rnss.  7. 

(z)  GUadow  V.  Atkin,  21Vr.  593. 

(9)  7  Vss.  151 ,  152 ;  16  Yes.  1 14; 
4Rnss.  C.C.  195. 

(%)  LumUy  v.  Hution,  1  Roll.  Rep. 
203,269;  Cooa.  Dig.  Bsnm and  Feme, 
(N.) ;  jriMg  V.  Hilton,  Cro.  Car.  003. 

(a)  i  Scbo.  &  Lefr.  266. 
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(6)  Aduir  v.  Shaw,  1  Scho.  &  Lefr. 
243. 

(0)  1  Rop.  Hatbsod  and  Wife, 
198,  2d  edit. ;  1  Scho.  &  Lefr.  258  ; 
but  see  Beynon  v.  GMm,  2  Bro.  C* 
a  323. 

(d)  Hoveyw.  Blakitnan,  4  Ve8.jun. 
596. 

(«)  Id.  and  see  Steam  v.  Mills,  1 
Nev.  &  M.  434 ;  4  B.  5c  Adol.  657; 
but  see  Belehier  v.  Parsons,  Amb* 
219 ;  Watley  v.  Clarke,  1  Eden,  347, 

(/)  Ex  parts  Bigby,  19  Ves.  jon* 
463 ;  2  Rose,  224. 

(g)  miland  v.  Fenn,  2  Selw.  N.  P. 

(h)  Crosu  V.  Smith,  7  East,  246  ; 
3  Smith,  203 ;  aod  see  Longford  vw 
Oascoyns,  11  Ves.  jnn.  333. 
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came  iniolvent :  it  wa*  h«ld,  that  A.,  B.,  and  C,  and  the  I 
D.  and  E.,  were  responaible  far  C.'a  receipt«(A}.  Still,  bowerer,  there 
ate  some  cxceptionn  to  this  nile.  Thus  if  one  executor  place  property 
of  the  tenietoT  in  the  handa  of  another,  who  happens  to  l>e  a  banker, 
or  in  Buch  a  situation  that  the  act  is  not  imprudent,  the  executor  so 
depositinfr  will  not  be  answerable  in  the  caie  of  a  loo,  as  he  had  a  right 
to  put  the  money  fairly  in  a  banker's  liands(i). 

Executors  joining  in  a  draft  for  the  properly  of  the  testator,  and  lufiei- 
ing  tite  money  to  be  in  the  bands  of  a  tradesman,  arc  both  liable  for  ihe 
loss,  though  one  haa  done  no  other  act  in  execution  of  the  will  (j).  An 
executor,  who  is  employed  by  hia  co-executor  as  his  agent  to  aell  an 
estate,  which,  under  the  will  of  the  testator,  such  co-executor  alone  had 
power  to  sell,  and  who  hands  over  the  price  of  the  estate  to  his  co- 
executor,  is  not  accountable  for  the  misapplication  of  that  price  by  his 
co-executor,  because  he  had  no  legal  right  to  retain  it,  although,  by  the 
will  of  the  testator,  the  price  of  the  estate  when  sold  was  to  be  considered 
as  part  of  his  personal  e>late(fc).  It  may  be  here  also  remarked,  that  if 
an  executor  liave  administered  part  of  the  assets,  he  will  be  charged  ilk  all 
the  cases  we  have  pointed  out,  where  one  is  liable  for  the  acts  of  the 
other,  though  he  has  renounced  the  executorship,  and  paid  the  money  to 
a  co-executor,  who  prored  the  wi!l(/)- 

It  should  be  noticed,  under  the  head  of  the  executor's  liabilities,  that 
an  executor  will  not  bo  permitted,  ei^er  immediately  or  by  means  of  a 
trustee,  to  be  tlic  purchaser  from  himself  of  any  part  of  the  assets,  but 
will  he  considered  a  trustee  for  the  persons  interested  iu  the  estate,  and 
must  accoimt  for  the  utmost  extent  of  advantage  made  by  him  of  the  lub- 
ject  so  purchased  (m). 

Sect.  IX. — Of  Actions  bt  ExccuToaa. 

1.  ll'hatArtKHSmawlainMt..   890       3.  Pinii     896 

2.  Dtcleraiion   891   I  1.  Statute  <i/  LimiUxUam  . .     ib. 

\    4.  Evidmci  of  hii  RrprtttaUuUt 
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3.  nhalCoaHUtnuybtjointd  893       6.  C«>li ii. 

4.  IVhen  Prc/ert  ii  nntwj,  S95  ' 

1.    What  Aeliont  an  F.ruutar  or  AdmmUtrator  ran  maiHtam. 

All  actions  on  contract  survive  to  the  personal  representatives  of  a 
party(n),  escept  they  are  made  in  reference  to  real  Estates,  in  which  caae 
an  executor  camiot  sue  for  a  breach  even  in  the  lifetime  of  the  testator, 
without  showing  some  special  damage  to  hia  personal  cslate(o) ;  nor  for 
any  joint  cause  of  action  which  might  have  accrued  to  his  testator,  ai  this 
jurvives  to  his  co-obligees  [p).     So  an  executor  cannot  sue  for  any  per- 

<J>)  Uci  V.  SaadirKn.  4  Sim.  28.  (:n)  Hall  V.  Hallitt.  1  Cox,  13*  i 

0)  Churchill  i-HobtonAP-Vinii.  and  see  Ei  jxirli  Jamii,  8  Vcs.  iun. 
341.  34fi. 

ij)  Sadlir  V.  Hobbt,  2  Bn.  C.C,  (n)    Com.    Dig.    CoTenaal    (1.)  i 

114.  Webb  V.  Ruaell,  3  T.  R.  393  i  3  H. 

{k)  Darii  V.  SpuTling,  1  Ross,  ft      Black.  310. 
Myl.  64.  (u)  Kingdm  v.  Notile.  1  M.  &  S. 

<0  Ueadi.Truel,ne.  Ambl.  417  ;       366;  4  M.  &c  S.  188^  1  Mil^.  107  i 
Dagle  V.  Bl„h,.  a  Scho.  &  Left.  331 ;      STsuiil.  418. 
Vndenrood  v.  Slctani.  1  MeiiT.  713  ;  .  ..     . 

Itonri  V.  Frank,    1  Younee  ii  Jerv. 
4I»  ;  Graham  v.  KtbU,  3  Dowl.  17. 
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tonal  suffering  to  the  testator,  without  it  occasioned  some  special  da- 
mage, as  a  breach  of  promise  of  marriage  (9).  Where  the  vendor  of  an 
estate  (the  vendee  havmg  made  a  deposit  in  part  payment  of  the  pur- 
chase-money) fails  to  make  out  a  good  title  by  the  time  stipulated,  and 
the  vendee  dies,  the  personal  representative  of  the  vendee,  and  not  his 
heir,  is  entitled  to  maintain  an  action  to  recover  damages  for  loss  of  in- 
terest on  the  deposit,  and  for  expenses  incurred  by  the  vendee  in  endea- 
vouring to  procure  a  title,  the  mjury  in  this  case  being  to  the  personal 
estate  (r). 

Until  very  lately  an  executor  could  not  sue  for  any  tort  committed  on  the 
person  or  property  of  his  testator.  Now  by  the  3  &  4  Will.  lY.  c.  42, 
8.  2  (<),  his  disabilities  in  this  respect  are  removed,  so  far  as  any  injuries 
to  his  real  or  personal  estate  are  concerned,  but  the  act  respects  only 
injuries  of  this  kind.  Where  an  attorney  brings  an  action  as  executor  or 
administrator,  he  will  not  be  allowed  his  privilege  of  suing  by  attach- 
ment (f).  A  party  cannot  be  both  plaintiff  and  defendant  in  an  action  at 
law ;  and,  therefore,  where  the  puuntifi'  sues  as  executor,  and  the  de- . 
fendants  plead  that  the  promises  in  the  declaration  were  made  jointly 
with  the  plaintiff,  it  will  be  a  good  plea  in  bar  to  the  action  (k). 

As  to  the  time  when  an  action  may  be  commenced :  an  executor  may 
commence  an  action  before  probate  mnted,  because  he  derives  his  right 
from  the  will,  although  he  cannot  aeclare  until  probate  granted,  as  he 
cannot  make  profert.  But  an  administrator  ought  not  to  commence  an 
action  before  letters  of  administration  are  granted,  as  he  derives  all  his 
authority  from  the  ordinary.  And  an  administrator  cum  testamento 
annexo  cannot  declare  before  administration  is  granted,  any  more  than 
an  ordinary  administrator  (x).  But  where  the  titie  of  the  declaration, 
even  though  incorrect,  appears  to  be  subsemient  to  the  grant  of  adminis- 
tration, it  will  be  sufficient  to  enable  an  administrator  to  recover,  on  an 
issue  joined  on  a  plea,  that  at  the  time  of  the  exhibition  of  the  bill  the 
plaintiff  was  not  administrator  (v).  And  in  ejectment  by  an  administrator, 
the  demise  may  be  laid  on  a  dav  after  the  intestate's  death,  but  before 
the  grant  of  the  letters  of  administration  (x). 

2.  Declaration. 

1.  Parties.]— If  there  are  several  executors  or  administrators,  they 
must  all  join  in  bringing  actions,  though  some  be  within  the  age  of  seven- 
teen years,  or  have  not  proved  the  wul,  or  have  refused  before  the  ordi- 
nary (a).  And  probate  to  one  only  is  evidence  of  the  titie  of  all  (6). 
An  action  of  assumpsit  cannot  be  maintained  by  a  surviving  co-executor 
in  his  own  right,  against  the  surviving  partoer  of  a  deceased  co-executor, 
without  stating  himself  to  be  such  surviving  co-executor  in  the  declara- 


(9)  Chambtrlain  v.  Willianuon,  2 
M.  &  S.  408. 

(r)  Orme  v.  BrougkUm,  4  M.  &  Sc. 
417. 

(<)  V%d9  amu,  883. 

(t)  SnoUm  V.  Rowland,  1  Salk.  2  ; 
S.C.  ILd.  Raym.  633. 

(«)  Moffat  ▼•  Van  MuUingen,  2 
Chit.  639;  2B.&P.  124,  n. 

(s)  PhiUipt  f.  Hartley,  3  C.  &  P. 
121.— Best. 

(ff}  Secus,  if  the  issue  had  been  "  at 
the  time  of  the  commeDcement  of  the 
suit;"  Woodridg9  v.  Bithop,  7  B.  & 


C.  406 ;  2  M.  &  R.  431,  n. ;  and  see 
Rogers  v.  Jame$,  7  Taunt  147  ;  2 
Marsh.  426 ;  Ex  parte  Paddy,  Buck, 
236;  3Madd.  241. 

(t)  PatUn  v.  Patten,  1  Alcock  Sc 
Napier.  493.  (Irtift). 

(a)  BrcEx.  88  *,  see  Wros.  on  Ex. 
1147 ;  1  Saand.  291  h.  n.  4 ;  Laking 
V.  Watson,  2  Dowl.  633  ;  4Tyr.  839. 
S»  C. ;  but  see  Davies  v.  Williams,  1 
Sim.  6;  13  East,  232. 

(b)  Walters  r.  Pfeil,  M.&M.  362. 
— Tenterden. 


ExtaUon  and  AdMattraiors. 


partnerihip  account,  which  were  placed  to  the  geaeral  credit  of  tfao  a 
of  the  teabttoT ;  aod  the  defendant  and  J.  T.  became  iniolvetil,  and  omb 
of  the  funds  ever  eame  to  the  plaintiff:  it  vai  lield,  that  he  could  not 
recover  irom  the  defendant  in  an  action  for  money  had  and  rwmT«^ 
commeiici'd  Iiy  him  in  hia  own  right  against  the  defendant  in  bit  OWB 
righl,  and  not  desciibbg  himai  amrviiingpartnerof  J.  T.(c). 

Where  one  oftvo  eiecuton  having  alone  proved  tlio  will,  and  recand  B 
■um  due  to  the  testator,  which  bv  such  will  wu  to  be  appropriated  to  the 
pBTment  of  ipecilic  legacies,  and  naving  afterwardi  lent  it  to  a  third  penon, 
who  paid  it  over  to  A.,  who,  on  being  applied  to  by  the  executor,  acknaw- 
ledged  that  he  had  received  the  money,  but  refnied  to  pay  it  arer  to  the  ta^ 
cutor ;  it  was  held,  that  both  the  executors  might  join  in  an  action  far 
money  lent,  &c.,eg8init  A. (d).  But  if  one  executor,  where  there  are  od>«% 
tell  goods  of  the  testator,  he  may  maintain  an  action  alone  for  the  prioe, 
not  naming  hinuelf  ezecutor(<) ;  or  if  goods  be  taken  out  of  the  ponea- 
•ion  of  one  of  teveral  executoti,  he  may  nie  alone  to  recover  tbeci  (/). 
And  where  three  executors  ordered  goods  to  be  lold  as  (he  property  flf 
their  teitetor,  and  aflerwordB  mied  tlic  purchaser  for  the  amount,  without 
deacribing  themselves  as  executors  in  the  declaration,  and  without  joining 
a  fourth  executor,  who  was  named  b  the  will :  it  was  held,  OtaX.  ths 
action  was  well  brought ;  as  tlie  order  for  sale  was  given  by  the  dkna 
alone,  aiid  as  they  did  not  act  in  their  character  of  execulon(g). 

2.  In  tc.W  Title  tkeij  must  sue] — Where  the  cause  of  action  upon 
which  the  executor  or  administrator  sue?,  accrued  in  the  time  at  the  de- 
ceased, it  must  be  brought  in  liia  reprcsenlative  cbamcter,  and  be  in  tha 
detinet  only  (A).  Thus  where  the  property  of  nn  intestate  was  assigned 
to  assignees  previous  to  his  death,  the  plwnliff  administered,  and  applied 
to  the  defendant  for  payment  for  goods,  sold  him  by  the  intestate,  in  the 
name  of  the  assignees,  and  afterwards  brought  an  action  in  his  character 
of  admijiistralor  :  it  was  held,  that  auch  action  was  well  brought  (i). 

So  where  an  agent,  having  money  in  hia  hands  Iwloneing  to  hia  ptin- 
dpal,  bought  a  bill  of  exchange  with  il,  which  he  indorsed  spedaDy  to  the 
latter,  who  was  dead  at  the  time  of  the  indotsemcnl,  but  of  which  circum- 
itaace  the  agent  was  ignorant :  it  was  held,  that  the  property  in  the  hiO 
passed  to  the  administrator  of  the  prindpa) ;  and,  consequently,  that  he 
muht  sue  on  it  in  bis  character  as  such  (k).  The  administrator  has  mt- 
ficient  property  in  coal,  raised  from  mines  afler  he  took  out  administratioii, 
and  in  the  barges  marked  with  tiie  name  of  his  intestate,  to  maintain  an 
action  of  trover  (/), 

But  where  the  cause  of  action  accrues  o/ter  the  death  of  the  teitator  or  in- 
testate, an  executor  or  administrator  may  sue  as  such  or  not,  at  his  option  (n). 

(c)  Fiagtrald  V.  Bathm,  6  Moote, 

33a.  u; 

<(f)  WtbiUr  V.  SptocT,  3  D.  &  A.  184. 
360.  (!'>  Murrtu   r.   E-tt  Jwiu  Ctm- 

(,)   BTouinglan  V.  Aull,  2  Bili|;.  pany,  5  B.  Sc  A.  304. 
177.  (h  Frmttr  (.  SiMnMo  CWaat  Cm- 

(/)  Weal.  Off.  Ei.  32*.  14  ed.  pany,  1  Ado].  &  Ellis,  354;  3  N«T. 

(g)  BTouiKgtn  T.  Auli.  9  Moore,  &  M.  391. 
340;  2  Bing.  177  i  1 C.  h  P.  302.  (m>  3  Dougl.  36. 
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Tlras  vfaere  money  belonging  to  a  testator  has  been  received  by  the  de- 
fendant after  the  testator's  death,  his  executor  might  maintain  an  action  (at 
money  had  and  received  in  his  own  right  {n).  And  where  an  intestate  di^ 
m  the  month  of  August,  and  her  next  of  kin  took  out  letters  of  adminis- 
tntion  in  the  same  mondi,  and  went  and  lived  in  her  house  till  the  month 
ef  November,  when  the  goods  of  the  intestate  in  the  house  were  seized 
imder  a  fi,  fa.  against  me  administrator  for  a  debt  of  his  own ;  it  was 
bald,  that  an  action  lay  against  the  sheriff  by  the  administrator,  in  his  le- 
fwsuatative  capacity,  ibr  this  seizure  (o).  So  where  an  adminiitratrix, 
after  the  death  of  her  intestate,  paid  a  sum  of  money,  through  a  misrepre- 
■entation,  to  her  landlord,  out  of  assets  remaining  m  her  hands,  to  which 
he  was  not  entitled :  it  was  held,  that  although  it  might  have  been  a 
wrongful  payment,  yet  that  she  was  enabled  to  sue  for  its  recovery  in  her 
lepresentative  chancter  of  administratrix,  in  an  action  for  money  had 
and  received  (/>). 

Where  a  payee  of  a  bill  indorses  it  to  A.  and  B.  as  executors,  they 
might  declare  as  such  in  an  action  against  the  acceptor  (9).  And  where 
A.  agrees  to  do  certain  work,  and  dies  before  the  work  is  begun,  and  the 
executors  of  A.  do  the  work,  using  the  materials,  they  might,  in  their 
lepresentative  character,  recover  the  value  of  the  materials ;  and,  umbie, 
£ar  the  wortc  and  labour  as  executors  of  A.  (r). 

Debt  by  or  against  an  executor  or  administrator  for  rent  in  arrear, 
partly  in  me  time  of  the  executor  or  administrator,  will  be  well  brought  in 
the  detinet  only  (<).  And  where  assumpsit  is  brought  by  an  administrator 
de  bonis  non,  the  promise  may  be  laid  to  have  been  made  to  the  first  ad- 
ministrator {t).  Should  a  man  name  himself  executor  or  administrator  in 
a  case  where  it  appears  the  cause  of  action  accrued  in  his  own  right,  it 
-will  be  no  oljection,  since  the  calling  himself  executor  will  only  amount  to 
surplusage  («). 

3.  What  Counts  may  be  joined.'] — The  rule  in  reference  to  this  subject, 
is,  that  a  plaintiff  cannot  join  in  the  same  declaration,  a  demand  in  his  re- 
prtwntative  character,  with  another  due  to  him  in  his  oum  right,  as  the 
oamages  recovered  in  such  a  case  would  belong  to  him  in  different  rights, 
which  eround  may  serve  as  a  test  by  which  the  question  may  be  decided,  since 
if  the  damages  recovered  on  the  different  counts  will  be  aisets,  then  such 
counts  are  nghthr  joined  (r).  Where  in  the  general  indebitatus  count  it 
was  stated  that  the  defendant  was  indebted  to  the  plaintiff  as  executrix  for 
money  lent  by  the  plaintiff  to  the  defendant,  and  the  other  considerations 


(«)  Smith  V.  Barrow,  2  T.  R.  476. 

(0)  Gaskell  V.  Marshall,  5  C.  &  P. 
31  < — Tenterden.  Bat  semble,  thst  if 
the  sdmiDistrator  had  remaioed  in 
possession  for  a  very  loog  time,  it 
would  have  been  otherwise. 

(p)  CUiTk  V.  Hougham,  3  D.  &  R. 
322;  2  B.&  C.  149;  bat  see  Munt 
v.Sc«fc<f.4T.  R.661. 

(9)  King  V.  Thorn,  and  Same  v. 
M'Linnan,  1  T.  R.  487. 

(r)  Marshall  r.  Broadhurst,  1  C.& 
J.  403;  lTyr.348. 

(0  Anlmgr  v.  Hidt,  1  Selw.  N.  P. 

610. 
(r)  Hirst  V.  Smith,  7  T.  R.  182. 


(u)  Com.  Dig.  Pleader,  (2  D.  1) ; 
1  Vent.  119.  Where  in  a  declaration 
in  assumpsit  by  executors,  in  a  coant 
for  money  paid  to  and  for  the  use  of 
the  defendant  by  their  testator  B.  B^ 
it  was  alleged  that  the  defendant  beina 
indebted,  he  the  said  B.  B.  promisea 
to  pay  the  said  B.  B ;  it  was  held  that 
the  words  '<  the  sdd  B.  B."  before 
"  promised,"  might  be  considered  as 
sarplasage.  Buxton  v.  Kancolas,  II 
Moore,  553. 

(v)  Gallant  v.  BouUffUneer,  Dougl. 
34;  2  Saund.  117  d;  Thompson  v. 
Sunt,  1  Taunt.  322,  323. 
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in  the  same  count  were  alleged  to  more  from  the  plaintiff  ai  ex 
promiie  wai  alleged  aa  made  "  to  the  plsintiS'  executrix  aa  al  ,    . . 

wai  held,  on  ipeciol  demurrer,  that  the  declaration  waa  vitiated  by  tUi 
nuijoinder  of  dJiTereDt  conaiderationt  in  different  right*,  hut  that  if  tht^ 
had  all  appeared  to  have  heen  in  the  aame  right,  it  would  be  aufficient  if 
any  one  coniideration  were  properly  averred,  ai  the  remaining  eonudent- 
tioni  might  he  rejected  (ic).  llua  a  count  for  money  hod  and  received  bj 
the  defendant  as  executor  cannot  be  joined  vrith  a         '  '" ' 


stated  with  him  as  executor;  far  the  tint  will  charge  himi^  bonit  propria, 
but  the  latter  de  bonis  tatalorii  (j).  So  a  count  on  a  promiae  made  hf 
the  defendant  as  administrator  to  pay  money  received  by  him  ai 


the  plaintiff's  ubp,  cannot  be  joined  with  other  eounta  on  promise*  made 
by  the  intestate  (y). 

A  count  upon  an  account  stated  with  the  plaintiff  as  executor  (withonl 
laying  aa  executor,  Src.)  cannot  be  joined  with  counts  on  promisea  to  the 
testator ;  for  it  is  no  allegation  that  the  promisei  were  made  to  the  plain- 
tiffi  in  their  representative  capacity ;  and  under  such  a  count,  proof  mig^ 
be  given  of  an  account  stated  with  them  in  tbeir  individual  character  (i^ 

An  executor  cannot  join  a  count  upon  a  bond  given  to  hia  testator 
with  a  count  upon  a  bond  given  to  himself  as  executor,  in  the  saaie  ao> 
tion  (a).  But  an  account  for  money  had  and  received  by  defendant  to  the 
use  of  the  executor,  ai  tueh,  may  be  joined  to  a  count  for  money  had  and 
received  to  the  use  of  the  testator  (£).  And  an  executor  may  join  a  coaDt 
on  promises  to  himself  as  executor,  with  counts  on  promises  to  the  tee- 
tator,  when  the  sum  recovered  would  be  asset*  in  his  hands  [cy  So 
counts  on  promises  made  to  an  intestate  may  he  joined  in  a  declaration 
hy  an  administrator,  in  an  action  of  assumpsit  upon  such  promises,  with 
counts  on  promiaeory  notes  given  to  the  administrator  since  the  deftlh 
of  the  intestate,  tu  adminiilrator,  bccauae  the  amount,  when  recovered, 
would  be  assets  in  the  handa  of  the  administrator  Cij). 

A  count  upon  a  promise  to  the  plaintiff  as  administratrix,  for  goodi 
Bold  and  delivered  hy  her  after  the  death  of  the  intestate,  may  he  joined 
with  a  count  upon  an  account  staled  with  her  as  administratrix ;  Air  the 


(w)  M-CIitlaHd  V,  MMdam,  I  Ale. 
&  Nap.  488.  (IniAV 

(i)  .11%  V.  Atliby,  7  B.  &  C. 
444  ;  1  M.  &  K.  180  ;  but,  itmbU.  a 
CODDt  for  manay  paid  to  defenJanl's 

(v)  Jtnaingt  v.  AVunan,  4  T.  R. 
347. 

<i)  Hemhall  v.  B<,btrt,.  (in  error), 
6  East,  ISOi  1  Smith,  375.  But 
gucrt,  whether  if  it  had  been  laid  to 
be  on  account  stated  witb  the  plainuffs 
tbemielTei,  though  named  as  executor, 
iic,  it  coald  be  so  joined,  as  the  cause 
of  action  would  still  appear  to  have 
atiien  ia  (he  time  of  the  executor, 
though  the  moMv,  when  recovered, 
would  beaisett;  id, 

(a)  Hotitr  V.  Arundtl  i,Urd).  3  B. 
&P.7. 

(t)  Pttrit  V,  ffonnnj,  3  T.  B. 
6G9.    Wheie  a  stranger  received  real 


due  to  the  teila.tar  in  hi&  liletime,  and 
aflernards,  by  deiire  of  the  teoaot  in 
pasuasios,  paid  a  demand  toi  ground 
rent  at  the  same  time  for  the  tame  pre- 
mises^ it  wss  held,  that  he  might  de- 
ducl  such  payment  in  aa  sction  by  the 
executor  for  the  rent  leceined.  but  not 
I  payment  of  ground  rents  arising  after 
the  death  of  the  testator)  iVilkituat 
V.  Caweod,  3  AniL  905. 

(e)  Peielei/  v.  Niuilan,  2  Maish. 
147 ;  6  TauDL  453  ;  GnllanI  v.  Bsu- 
liftoatr,  3  Uougl.  35 ;  and  see  Lonce- 

JUid  V.  AUin,  1  Bligh,  it.  S.  592. 

(d)  Courl  V,  Fartrid^l,  7  Price, 
591.  And  il  leemi  that  an  admiuii- 
trator  dc  bonii  mm  may  claim  on  such 
promiiuiy   notes   against  [he  primS 

f„cit  light  of  the  peixooal  «pte«nt»- 
tive  of  the  adminiilrator  at  the  iates- 
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damages  and  costs,  when  recovered,  would  be  assets  (e).  But  it  seems 
•otherwise  if  a  bond  or  other  higher  security  had  been  given,  because  the 
effect  of  such  new  and  higher  security  would  be  an  extinction  of  the  simple 
contract  debt(y).  A  count  on  an  account  stated  with  the  plaintiff  as 
executor  may  be  joined  with  a  count  for  goods  sold  by  the  testator  (g). 

A  count  in  assumpsit,  to  the  plaintiff  as  executrix,  for  money  paid  by 
her  to  the  defendant  s  use,  may  be  joined  with  another  count  on  promises 
made  to  the  testator ;  for  non  comtat,  but  that  she  may  have  been  com- 
pelled to  pay  the  money,  upon  an  obligation  by  the  testator,  as  surety  for  the 
defendant  to  a  creditor,  in  which  case  the  law  would  raise  an  assumpsit  in 
him  to  reimburse  the  testator's  estate,  and  the  money  so  recovered  by  the 
executrix  would  be  assets  (Ji).  And  a  count  upon  a  promise  by  the  de- 
fendant as  executor,  to  pay  money  in  which  he  was  found  in  arrear  upon 
an  account  stated  between  him  and  the  plaintiff  of  money  due  from  the 
testator,  may  be  joined  with  counts  upon  promises  by  the  testator  in  hif 
lifetime  (i). 

4.  When  Profert  is  necessary,'] — It  is  necessary  for  an  executor,  when 
he  declares  in  that  character,  to  make  profert  of  the  letters  testamentary ; 
and  in  the  case  of  an  administrator,  of  the  letters  of  administration,  though 
where  the  plaintiff  unnecessarily  describes  himself  as  executor  or  adminis- 
trator a  profert  is  not  requisite  (k).  And  a  declaration,  where  one  of  se- 
veral plamtiflb  is  an  administrator,  is  sufficient,  without  any  profert  of  the 
letters  of  administration  (/).  And  where  an  action  is  brought  by  an  ad- 
ministrator de  bonis  non,  it  will  only  be  necessary,  it  would  seem,  that  he 
should  make  profert  of  the  letters  of  administration  de  bonis  non,  without 
any  profert  of  the  letters  of  the  first  executor  or  administrator  (m). 

In  a  declaration  by  an  administratrix,  the  plainiff  made  profert  of  letters 
of  administration,  "  duly  granted  by  the  Consistory  Court  of  St.  Asaph," 
without  making  the  usual  statement  of  the  |^ant  of  the  letters  of  adminis- 
tration in  the  body  of  the  declaration :  and  it  was  held  bad  on  special  de- 
murrer, as  not  showing  that  the  letters  of  administration  were  granted  by 
the  proper  authorities.  But  the  omission  of  the  date  of  the  grant  is  im* 
material  (n). 

By  4  &  5  Ann.  c.  16,  s.  1,  it  is  enacted,  that  **  no  advantage  or  excep- 
tion shall  be  taken  of  or  for  the  default  of  alleging  the  bringing  into  Court 
letters  testamentary ;  but  the  Court  shall  give  judgment  according  to  the 
very  right  of  the  cause,  without  regarding  any  such  imperfections,  omis- 
sbns  and  defects,  or  any  other  matter  of  like  nature,  except  the  same 
shall  be  specially  and  particularly  set  down  and  shown  for  cause  of  de- 
murrer. 

It  mav  be  as  well  to  notice  here  that  where  an  executor  de  son  tort  is 
med,  althoueh  there  be  a  lawful  executor  (o),  yet  he  is  uniformly  declared 
against  as  if  he  were  a  lawful  executor  (p). 

(«)  C4noen  V.  Watts,  6  East,  405 ;  (k)  Crauford  v.  Whittal,  1  Doug. 

2  Smith,  410.  4,  note  (1). 

(/)  Court  V.   Partridge,  5  Price,  (0  Large  v.  Alticood,  1  D.  &  R. 

412;     but    see    Hosier    v.  Arundel  551. 


{Lord),  3  B.  fit  P.  7. 

(g)  Thompson  v.  Stent,  \  Taunt. 
322. 

(fc)  Ord  T.  Fenttick,  (in  error),  3 
East,  104. 

(0  EUis  V.  Bowen,  Forrest,  98; 
ana  see  Segar  v.  Atkinson,  1  H.  Black. 
102;  and  Rex  v.  Bowler,  \  H.  Black. 
108. 


(m)  Cathertoood  v.  Chabaud,  1  B. 
k  C.  150. 

(n)  Hughes  v.  Williams,  2  C.  M. 
&  R.  331;  4  Dowl.  P.  C.  169;  1 
Gale,  235. 

(o)  5  Co.  34  a. 

(p)  See  1  Sannd.  265,  note  (2) ; 
Com.  Dig.  Admor.  C.  3  ;  Toller,  369, 
340. 
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3.  PUai. 

I.  Statute  of  Zimitatioia.'\ — In  estumpnt  bj  an  extcutor,  in  wbieh  iH 
the  promises  are  laid  to  be  made  to  the  teAalor  in  his  lifetime,  if  the  de- 
fen^t  plead  that  he  did  not  promiw  within  «.%  yean  next  before  the 
obtaining  of  the  original  writ  or  the  plaintiff,  and  the  plaindlT  reply  that 
the  origmal  was  mied  out  on  mich  a  day  and  within  nx  year*  before  the 
day  of  obtaining  thereof,  that  ii  to  say,  on  nich  a  day  letlen  teitiimentaiy 
were  granted  to  him,  by  which  the  plaintiff's  action  accrued  to  him  wiftm 
■U  years ;  this  repUcation  ia  bad,  because  the  time  of  limitation  must  b* 
computed  Irom  the  time  when  the  action  first  accrued  to  the  testator,  and 
not  from  the  time  of  proving  the  will ;  for  that  gave  no  cause  of  actioo, 
and  therefore  the  time  of  proving  the  will  is  perfectly  immaterial  (;).  But 
whereto  an  action  hy  an  adminittrixtor  for  money  had  and  received  to  lui 
UK  by  the  defendant,  who  had  received  the  intestate's  money  after  Hit 
death  six  years  and  upwards  before  the  commencement  of  the  action,  hd 
within  six  years  after  letters  of  administration  granted  to  the  plaintiff,  tlw 
dafandant  pleaded  the  statute  of  limitations,  and  the  phuntiff  replied  the 
■pecial  matter  above  stated,  it  was  held  upon  demurrer  that  tiie  statute 
woi  no  bar,  because  this  was  not  a  cause  of  action  with  intestate,  the  mo- 
ney having  been  received  after  his  death,  and  the  plaintiff's  title  com- 
menced by  taking  out  letters  of  administration,  before  which  time  no  cause 
of  action  accruedto  him  (r). 

Where  in  assumpsit  by  an  executor  on  n  contract  made  with  his  testa- 
tor, all  the  promises  in  the  declaration  are  laid  to  be  made  to  the  testator, 
and  the  defendant  pleads  the  statute  of  limitations,  the  ulointiff  cannot  in 
his  replication  set  forth  a  promise  made  to  himself  withm  six  yean,  wilb- 
out  being  guilty  of  a  departure,  any  more  than  he  can  in  such  case  give 
evidence  rf  a  nroniise  made  to  himself  within  six  years,  upon  an  isme 

C' led  on  the  plea  of  the  statute  of  limitations  (;).  However,  it  isaaid  to 
vebeen  admitted  thai  a  promise  made  loan  executor  issufficient  to  prove 
the  issue  of  assumpsit  to  the  testator  wilhin  six  yearr,  because  the  promiw 
does  not  give  any  new  cause  of  action,  but  only  revives  the  old  cause,  and 
is  of  no  other  use  but  to  prevent  the  bar  hy  the  statute  of  liinilationa  ;  bat 
this  appears  not  to  be  well  founded  (t).  And  it  bos  since  been  determined 
that  the  iubse<]uent  promise  must  agree  with  the  orieinal  promise  stated 
in  the  declaration,  and  therefore  that  a  subsequeut  acknowledgment  to  an 
executor  will  not  support  n  declaration  framed  on  promises  to  the  testa- 
tor,  because  in  such  a  case  the  question  upon  the  record  is  whether  the 
promise  was  made  to  the  testator  within  six  years  (ii).  Where,  therefiwe, 
the  plaintiff  relies  on  an  acknowledgment,  made  since  the  death  of  the 
testator,  to  bar  the  statute,  he  must  insert  counts  in  his  declaration,  laying 
the  promises  to  himself  as  executor. 

Where  a  plaintiff  dies,  a  writ  by  journey's  account  cannot  be  brought  bj 
the  executor  (t>);    though  if  an  executor  take  out  proper  process  in  H- 

(f)  HKkman  v.  Walker,  Willes"  Rep.  29  ;  Dmm  v.  Cmiit,  1  Salk.28, 
Rep.  37  i  2  Sauod.  63  f.  &  C.  6  Mod.  309  ;  EiKwtori  of  iW 

(t)  Cars  V.  Sttpheiaon.  2  Salk.  Dnkt  k/  Marlbormigh  v.  IVidmort,  3 
421;  S.  C.Cirth.335i  Skin.S55>  9      Stra.  890. 

Uod.  372;   Cio.  Jac.  61.      These  (i)    Hevling  f.   Hulii'gi.   CsKk. 

■pedal    replicstiaoi    must    conclude      471. 
with  an  atennent,  to  give  tbe  defend-  (u>  Shert  v.  M'CanAv.  3  B.ttA. 


•pec 
4U 


icial  miller ; 

Uod.  374. 376. 

(t)    Huhnan  T.   Waik*r,  Willw' 
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nnnpiit  within  a  year  after  the  death  of  his  testator,  the  nz  years  not  be- 
ing elapsed  before  such  death,  though  they  be  lapsed  within  that  year, 
it  will  be  sufficient  to  take  the  case  out  of  the  third  section  of  the  statute 
of  limitations  by  the  equity  of  the  fourth  section  (w), 

4.  Evidence  of  his  RepresenteUive  Character,'] — By  the  rules  of  Hilary 
Term,  4  Will.  I V .  it  is  ordered,  that  in  all  actions  by  and  against  assignees 
of  a  bankrupt,  or  executors  or  administrators,  or  persons  authorized  by 
act  of  narliament  to  sue  or  be  sued  as  nominal  parties,  the  character  in 
which  the  plaintiff  or  defendant  is  stated  in  the  record  to  sue  or  be  sued, 
shall  not  in  any  case  be  considered  in  issue  unless  specially  denied.** 
Under  this  rule,  therefore,  wherever  a  party  sues  in  the  character  of  an 
executor  or  administrator,  to  enable  the  defendant  to  dispiite  it  at  the  trial, 
lie  must  join  issue  on  the  point  by  his  pleading  (x).  The  general  issue, 
however,  only  admits  the  title  stated  in  the  declaration,  and  therefore,  if 
that  title  be  insufficient,  the  plaintiff  cannot  recover.  Thus  in  an  action 
by  an  administrator  on  a  judgment  recovered  by  his  intestate  in  the 
Qneen*s  Bench  at  Westminster,  (which  is  bonum  notabilia  in  Middlesex), 
where  the  plaintiff  made  profert  of  letters  of  administration  from  the 
Archdeacon  of  Dorset,  and  the  defendants  pleaded  a  plea  which  admitted 
the  letters  of  administration ;  it  was  held,  on  motion  in  arrest  of  judgment, 
that  in  order  to  enable  the  plaintiff  to  recover,  he  ought  to  have  had  letters 
of  administration  from  the  Bishop  of  London,  and  that  the  plea  only  ad 
mitted  the  plaintiff^s  title  as  stated,  which  Mras  an  insufficient  one  (y). 

Where,  however,  a  plea  puts  the  plaintiff  on  proof  of  his  representative 
character  {z\  he  should,  in  case  of  oeing  an  executor,  produce  the  pro- 
bate (a) ;  or  if  an  administrator,  the  letters  of  administration.  In  the 
case  of  a  probate,  the  seal  of  the  Ecclesiastical  Court  on  it  proves 
itself  (6) ;  though  the  fact  of  the  party  being  an  executor  may  be  proved 
by  the  act  bo<^  of  the  Ecclesiastical  Court,  containing  an  entry  of  the  will 
saving  been  proved,  and  of  probate  being  granted  to  the  plaintiff,  without 
accounting  for  the  non-production  of  the  probate  (c).  where  a  probate 
becomes  lost,  it  is  not  the  practice  of  the  Ecclesiastical  Court  to  grant  a 
second  probate,  but  only  an  exemplification,  which  will  be  evidence  of  the 
pfwing  of  the  will  {d). 


(w)  1  Selw.  N.  P.  144,  6tfa  ed.; 
and  see  BulL  N.  P.  150  ;  3  Black. 
Com.  340,  in  notit.  For  other  matters 
tee  ante,  356,  and  for  other  pleas  ap- 
plicable to  this  subject  vide  ante,  329 
to  340. 

(r)  Eveo  before  the  new  rules,  when 
the  plaintiff  declared  as  executor  or 
administrator,  upon  a  cause  of  action 
arising  in  the  Ume  of  his  testator  or 
intestate,  and  made  profert  of  the 
probate  or  letters  of  administration,  the 
defendant  could  not,  under  the  general 
inoe,  deny  the  title  of  the  plaintiff  as 
eaecntor  or  administrator.  Thus  in 
an  action  of  assumpsit  by  an  adminis« 
trator,  on  promises  to  the  intestate, 
the  plea  of  non  auumprit  admitted,  as 
it  now  admits,  the  title  of  the  plaintiff 
as  admiiiistrator,  and  the  defistidant 
was  not  allowed  to  insist  onthepro- 
dvctiofi  of  the  lettsrs  of  adminbtra- 


tioD,  or  to  object  that  they  were  not 
duly  stamped ;  Thynue  v.  Prothero,  2 
M.  &  S.  553 ;  nor  that  the  supposed 
intestate  hid  made  a  will  ana  ap- 
pointed an  executor;  Marsfield  v. 
Marsh,  2  Ld.  Rayro.  824.  So  in  an 
action  of  trover  by  an  administrator  on 
the  possession  of  the  intestate,  if  the 
defendant  pleaded  the  general  issue,  he 
was  not  allowed  to  controvert  the  title 
of  the  plaintiff  as  administrator ;  Ros« 
Evid.  589 ;  ibid. 

(y)  Adams  v.  Terr*  Tenants  rf  &i- 
vage,  6  Mod.  134. 

(t)  Vide  ante,  p.  32. 

(a)  Rex  V.  Barnes,  1  Staik.  243 ; 
Pinnev  v.  Pinney,  8  B.  &  C.  835. 

(byKempUm  v.  Cross,  Rep.  temp. 
Hardw.  108. 

(e)  Cos  V.  AUingfiam,  Jacobs,  614. 

(d)  Shephtrd  v,  Shorat0te,  I  Sir. 
412. 
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Lettert  of  adminutntioti  are  proved  tiao  by  their  piodnctioD  widi  tha 
ual  of  iheEccldtutical Court  attached^;),  orV  the  originKl  book  of  ad> 
directing  their  grant  (y*) ;  and  an  examined  copy  of  the  act  bcxik,  itatiiif 
the  ^Taat  of  letter*  of  administration  to  the  dpfendant,  it  proof  of  his  beii^ 
administrator,  without  notice  to  produce  the  letters  (e). 

Where  the  defendant  denies  the  title  of  the  pUiatS*  aa  executor  or  ad- 
mimttrator,  he  may  show  that  probate  has  been  granted  by  the  ordinary 
where  it  ought  to  have  been  granted  by  the  metropolitan  (A).  In  ona 
cue  it  was  said  that  a  probate  by  the  diocesan  in  case  of  bima  notabilim 
iiToid,  butaprprogatireprabate,v>bet«  there  are  no  tonaRo/oii'/io,  is  only 
Toid^ic  (i)  ;  but  Lord  Macclesfield  appears  to  hare  been  of  opinion,  that 
a  probate  granted  by  an  inferior  judge  is  not  noii^  but  only  voiJabU  until 
rereraed  (k).  The  reason  given  for  the  distinction  by  Lord  Macclesfield 
'  ii,  (hat  an  executor  taliea  bie  authority  from  the  will,  hut  an  adminiatrator 
from  the  ordinary.  Whether  the  probate  be  void  or  not,  seems  to  depend 
on  the  fact  of  the  ordinary  having  or  not  having  jurisdiction.  The  me- 
tropolitan has  a  jurisdiction  throughout  the  province,  but  the  ordinoij 
on^  in  liis  diocese,  and  if  there  be  no  bona  notabilia  there,  he  has  no 
jurisdiction,  and  the  probate  would  seem  to  be  void.  So  it  is  said  (/),  that 
the  adverse  party  may  prove  against  the  probate  by  an  inferior  Conl^ 
that  the  testator  left  boiut  notabUia,  for  then  such  Court  had  no  jtuudio- 
tion  (in).     It  may  be  proved  also  that  the  probate  was  forged(n). 

The  title  of  several  plaintiffs  claiming  as  executors,  will  be  proved 
by  evidence  of  probate  of  the  will  appointing  them  all,  granted  to  out 
only  (a).  Where  an  executor  or  administrator  produces  the  probate  oc 
letters  in  proof  of  hta  representative  character,  and  his  case  shows  that  be 
sues  for  a  greater  value  than  i%  covered  by  the  probate  or  admin istratioa 
•tamp,  he  cannot  recover  (u).  But  in  one  case  Lord  Tenterden  held  that 
an  ndminislrator,  who  has  been  compelled  to  pay  an  annuity  for  which  hia 
inteitnte  was  liable,  may  recover,  on  a  plea  of  ne  tmqutt  adminUlralor, 
against  a  party  who  had  covenanted  to  indemnify  tlie  intestate  against 
such  payment,  though  lucb  claim  of  indemnitj'  has  not  been  taken  into 
account  in  the  amoimt  of  (he  Itamp  on  the  letters  of  administration  (q). 

The  probate  or  letters  of  administratiuu  having  been  proved,  the  de- 
fendant cannot -prove  that  the  will  was  forged,  that  another  person  waa 
appointed  executor,  or  that  tlie  testator  was  insane,  as  that  would  be  di- 
rectly contrary  to  the  seal  of  (he  ordinary  in  a  matter  within  hia  exclusive 
jurisdiction  (r).  Bnt  it  may  be  proved  that  the  supposed  (estator  or  in- 
teatate  is  alive,  as  in  that  case  the  Kcclesiastical  Courts  can  have  no  juris- 
diction (i);  or  that  the  seal  attached  (o  the  eiipposcd  ptobnte  lias  been 
ibrged,  since  that  docs  not  impeach  the  judgment  of  the  Spiritual 
Court  (/) ;  or  that  the  letters  testamentary  have  been  revoked,  for  this  is 
in  affirmance  of  their  proceedings  (u).    Where  also  the  will  is  in  a  foreign 


</)  E/Jm  V.  KtdMI,  8  East,  187. 

'-^  "    ■  V.  Hi«iawi,  13Ea»t.23a.  (p) /fu.K  v.S((;.(mj.3T«uoi.  113. 


M 


(Aj  MarrM  v.JUarriot,  1  Sir.  671 ;  (9)   Carr  v.  Rcbtrli,  2  Mood.  & 

Com.  Dig.  AdministrUion,  (B.  S.)  Mi.]^.  15. 

(i)  Her  Y.  L^Mon,  1  Sir.  73.  (r)  AWI  v.  HV/li,  1  Sid.359;  S.C. 

(fc)C«o.fttr-.fa«,  IP.  Wnis.767;  1  Lev.  225  ;  2  Keb.  337. 

ISaund.  a7Sa.(Q).  (.>3T.  R.  130. 

<[)  Ball.  N.  r.  217.  (t)  Narriet  v.  Marriat,  1  Sir.  761. 

(ml  See  AUm  v.  Dunda,,  3  T.  R,  (u)  Ball.  N.  P.  2*7. 
31. 
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language  and  a  translation  is  affixed  to  it,  it  may  be  shown  that  such  a 
translation  is  false  (v). 

5.  Witnesses.'] — Where  an  estate  is  insolvent,  an  unsatisfied  creditor  of 
the  intestate  may  be  a  witness  to  increase  the  estate  (x) ;  and  a  paid 
legatee  is  competent  for  the  same  purpose  (y).  But  in  an  action  by  the 
executor,  the  residuary  legatee  is  not  rendered  a  competent  witness  for 
the  plaintiff  by  releasing  all  claim  to  the  debt  sought  to  be  recovered, 
liaving  still  an  interest  to  support  the  action,  that  the  costs  may  not  be  a 
charge  upon  the  estate  (z).  A  co-obligor  in  a  bond  to  the  ordinary,  under 
22  &  23  Car.  II.  c.  10,  is  a  competent  witness  to  prove  a  tender  by  the 
administrator  (a).  And  an  executor  who  takes  no  beneficial  interest  is  a 
competent  witness  to  prove  the  sanity  of  the  testator  (6). 

6.  Costs.] — Till  very  lately  executors  or  administrators  were  not  liable 
to  costs,  when  plainti£»,  upon  a  nonsuit  or  verdict,  where  the  action  was 
brought  upon  a  contract  entered  into  by  the  testator  or  intestate,  or  for  a 
wrong  done  in  his  Hfe-time  (c).  But  now,  by  3  &  4  Will.  IV.  c.  42,  s.  31, 
it  is  enacted,  **  that  in  every  action  brought  by  an  executor  or  adminis- 
trator in  right  of  the  testator  or  intestate,  such  executor  or  administrator 
shall,  unless  the  Court  in  which  such  action  is  brought,  or  a  judge,  if  any, 
of  the  Spiritual  Courts,  shall  otherwise  order,  be  liable  to  pay  costs  to  the 
defendant  in  case  of  bein^  nonsuited,  or  a  verdict  passing  against  the  ploin- 
ti^  as  in  all  other  cases  m  which  he  would  be  liable  if  such  plaintiff  were 
smns  in  his  own  right  upon  a  cause  of  action  accruing  to  himself;  and 
the  defendant  shall  have  judgment  for  such  costs,  and  they  shall  be  reco- 
vered in  like  manner''  (cf). 

Under  this  act,  where  the  defendant  effected  a  policy  of  insurance  on 
the  life  and  for  the  benefit  of  one  G.,  and,  on  his  death,  received  the  sum 
insured,  and  the  plaintiff,  as  executors  of  G.,  sought  to  recover  this  sum  in 
an  action  for  money  had  and  received  by  the  defendant  to  their  use  as 
executors,  and  were  nonsuited  on  a  ground  collateral  to  the  merits  of  the 
cause :  the  Court  ordered  the  judgment  of  nonsuit  to  be  entered  up  with 
costs,  under  the  statute  (e).  So  upon  a  declaration  containing  an  account 
stated  with  the  plaintiffii  as  executors,  though  it  also  contain  counts  on 
promises  to  the  testator,  the  defendant  is,  in  case  of  a  nonsuit,  entitled  to 
costs  as  of  course  C^.  And  where  an  administrator  arrested  the  de- 
fendant on  a  bond  given  to  the  intestate  more  than  twenty  years  before  his 
death,  and  no  interest  had  been  paid  upon  it,  and  the  defendant  pleaded  his 
discharge  under  the  Insolvent  Act,  and  the  verdict  was  found  in  his  favour, 
and  it  appeared  that  the  plaintiff  had  knowledge  that  the  defendant  had 
applied  for  his  discharge  before  the  action  was  brought :  it  was  held,  that 
the  administrator  was  not  entitled  to  be  relieved  from  the  payment  of 


(t)  1  P.  Wms.  626. 

(z)  Daciesv.  Daviet,  M.  &  M. 345; 
but  see  Craig  v.  Cundell,  \  Caropb. 
381,  wliere  a  contrary  doctrine  was 
beld  by  Lord  Eltenborough. 

( v)  Clarke y.  Gannotit  R.  &  M.  31. 

(z)  Baker  v.  Tvrtchitt,  4  Camp  27. 

(a)  Carter  v.  Pearce,  I  T.  U.  163. 

(/))  GaodtitU  d.  Fowler  v.  Welford, 
1  Doug].  139 ;  S.  P.  Wilket  v.  Uster, 
«  E$p.  78. 

(c)  Jones  v.  Williams,  6  M.  &  S. 
179 ;  and  see  Tidd,  946,  947, 9th  ed. 

{d)  This  sect,  applies  to  actions  tried 


after  the  passing  of  the  act,  whether 
commenced  before  or  not;  although 
the  cause  had  been  made  a  remanet 
before  the  passing  of  the  act ;  Freeman 
v.  Moyet,  3  Nev.  &c  M.  883  ;  1  Adol. 
&  Ellis,  338 ;  and  see  Grant  v.  Kemp, 
2  C.  &  M.  636 ;  Lakin  v.  Mai$\e,  4 
Dowl.  P.  C.  239 ;  1  Gale,  270. 

(e)  Ly$onsy.  Barrow,  4  M.  dc  Scott, 
463. 

(/)  Sj>ence  v.  Albert,  4  Nev.  &  M. 
385 ;  2  Adol.  &  Ellis,  785 ;  1  Har.  6c 
Woll.  7. 
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coati  to  dn  d«fend«Dt  under  the  befim  named  ■ct(£).  And  «bae  ■& 
executor  bu  commenced  an  action,  witliout  using  due  diligeDce  to  mcn^ 
tain  that  lie  can  proceed  with  •  reaiooable  prospect  of  succeas,  or  ii  guil^ 
of  any  lache*,  lo  ai  to  cuiie  lumeceaaaiy  expoiie  or  vexation  to  the  di- 
fendant,  the  Coutt  will  not  interpote  U>  exctue  him  firom  cotti,  in  ezereiM 
of  the  diacretioQ  given  Eo  them  by  thii  lecticni  (k). 

The  only  nound  on  which  an  ezeculol  can  claim  under  thii  atahtte  to 
be  exemptedlioia  CMta  i«,  that  mala  fidtt  appears  on  the  part  of  the  d^ 
&ndant(i);  aince  it  hai  been  determined  by  (be  Court  that  it  will  not 
liiten  to  a  claim  of  this  wrt,  unleii  there  has  been  luM  miBconduet  oa 


le  defendant'i  part,  and  which  misconduct  led  the  plointiS*  to  proceed 
itith  the  action ;  or  unku  eome  other  very  peculiar  ground  is  laid  for  th« 
interference  of  the  Court.     It  in  not  enough  that  the  action  was  fartnigfat 


tiist  (be  defendant  refused  to  state  the  ground  of  hia  renitauce  at  th> 
daim  luffice  (h). 

The  discretion  as  to  cost*  in  actions  by  execntors,  given  to  the  Court  ok 
m  judge  of  any  of  the  superior  Courtu,  by  this  ttatnte  extends  only  to  imim 
in  which  executors  were  before  that  enactment  exempted  from  &e  pay- 
ment of  costs  (0  i  and  the  Court  has  no  jurisdiction  to  relieve  an  exe- 
cutor plaintiff  firom  costs  to  which  he  was  liable  before  the  act  (m) .  Ad 
adminutrator  who  pleads  (he  general  issue  and  pieni  admlnulravit,  and 
succeeds  on  the  latter  plea,  is  entitled  to  theeenerai  costs  of  the  caoae  (n). 
Where  an  executor  or  adminiatralor  sues  in  liis  representative  character, 
and  the  defendant  obtains  Judgment  as  in  case  of  a  nonsuit,  the  executor 
is  not  liable  to  the  costs  of  the  cause,  but  only  to  such  costs  as  have  been 
occasioned  by  hia  own  wilful  negligence  in  not  proceeding  to  trial  (o).  Ab 
Older  to  exempt  an  executor  plaintifl'  from  costs  after  a  verdict  tm  &e 
defendant,  is  a  matter  within  the  discretion  cither  of  a  single  judge  or  of 
the  whole  Court ;  and  if  a  single  judge  have  made  an  order,  such  older 
cannot  be  reviewed, — the  decision,  either  of  the  whole  Court  or  of  a  dn- 
gle  judge,  being  final  (_p). 

(el  EngUr  T.  Twytdfn,  2  Btng.  N.       giaiited.  it  will  be  on  payment  of  te 

B.  263;  3  Scott,  427;  4Uaiiol.P.C.       chIs  of  the  applicatioD.      Eieculon 
330;  lHodgcs,303.  decbred  in  anecouDtooicontract  to 

(h)  WHkiTum  V.  Edmardi,  1  Scott.  tlie  defendiat  witb  their  testator,  and 

173  ;  1  BiDg.  N.  R.  301 ;  3  Dowl.  P.  in  aoolher  on  a  coatnct  by  the  d»- 

C.  137.  feadiDt  with  them  to  pay  mooey  dua 
(i)  Brmm  v.CraI<y,3Dawl.  P.C.  to  the  plaintiff's  as   eieculors  on  Ul 

380.— Vaughao,  J.,  diiienlitale.  account  slated  between  then,  with  tt 

(J)  Gnfiinv.  Fretman,  2  CM.  &  prDToiw  to  pay  them  as  eieeuton.and 

R.6BS;  lTyi.&G.35;  4  Dowl.  P.  a  veidict  was  Tound  for  the  defendant : 

C.  543,  held,  thai  he  was  anlilled  to  his  costs 

{k)  SouUigBiM  V.  CrauUy.    1    Scoll,  of  the  list  count  under  23  Hen.  VUL 

374;  lBing.N.R.619;  1  Hodges.  I.  c.  15,  and  that  theCoarthisnopawet 

(I)  Sptmei  V.  Albert,  4  Ner.  &  M.  to  inlerfere  under  3  &  4  Will  IV.  c 

385;  S  Adol.  &  £11.  786;  1   Har.  43.  s.  31,  in  favour  of  the  plaintiff  M 

&  Wol.  7.  eieculon  ;  ibid. 

(m)  Aihlan  t.  PtynttT,  S  Tyr.  322  ;  (n)   Iggnldtn  v.  r«-ion,  2   DowL 

1  C.  hi.  &  R.  738  i  3  Dowl.  P.  C.  P.  C.  277  ;  4  Tyr.  309. 

465;  lOalcS?.    Whereaneiecutoi  (o)  Pickup  \.  Whartim,  2  C.ktd. 

pUinUffsoeki  to  be  lelievwl  from  coals  401;   2  Dowl.   P.  C.  3B8  ;   4  Tyr. 

under  the  diicretionuy  power  of  (be  224. 

Court,  the  sra>1icatioa  should  be  made  ip)  MaiUoela  v.  PkilUpi,  5  Nc** 

beroi«  taxation,   otherwise,  if  it  b«  &M370i  lUai.&WoL351. 
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Sect.  X. — Of  Actions  against  Executors  or  Administrators. 


\»  What  Ae^itmt  mainiMn^U  ..901 

2«  I*artU* ib, 

3«  In  what  wkonner  to  declare   . .     ib. 
4.  What  CounU  may  be  Joined  ..  902 

5.PUai 903 

1.  Generally •     ib. 


2.  Ne  unquet  Executor,  ^c,  903 

3.  Plene  advuniitravit  ....     t6. 

6.  Hividence  under  pleni  adnUnit- 

travit 906 

7.  Judgment r 907 

8.  Costs 908 


1.  What  Acticm  maintainable{q.)\^Ths3s  subject  has  been  partly  an- 
tUBpated  in  treating  of  an  executor's  liability,  where  we  have  seen  that  an 
CKecutor  is  liable  fmr  all  tiie  contracts  into  which  his  testator  might  have 
entered  (r).  Till  lately,  however,  an  action  of  debt  could  not  have  been 
maintained  against  an  executor,  because  he  could  not  have  waged  his 
law.  But  this  objection  no  longer  exists;  as  by  the  3  &  4  WilL  IV.  c.  42, 
wuer  of  law  in  aJl  cases  is  abolished. 

Where  the  lessor  of  a  plaintiff  enters  into  the  common  rule  to  nay  coats, 
and  dies  between  the  commission  day  and  the  trial,  and  the  plaintiff  is 
nonsuited  on  the  merits;  an  action  cannot  be  maintained  against  his  exe* 
cntor  for  the  amount  (s);  so  no  action  lies  for  a  general  legacy  (f); 
though  for  a  ^fecific  legacy  after  an  assent  hy  the  executor  an  action  is 
maintainable  (u). 

2.  Partiee,'] — The  rule  as  to  joinder,  is  different  in  actions  against  execu- 
tors or  administrators  to  what  it  is  in  actions  brought  by  such ;  since  in 
an  action  against  executors,  if  they  plead  in  abatement  that  there  is  one 
or  more  executors  who  ought  to  be  jomed,  they  must  aver  not  only  that  the 
co-executor  is  alive,  but  that  he  has  administered,  because  it  is  only  neces- 
sazy  to  sue  so  many  of  the  executors  as  have  administered  (x).  In  an 
aetx>n  against  a  married  woman  executrix  the  husband  must  be  joined 
as  a  defendant  (y).  If  a  feme  covert  and  a  stranger  are  executor  and  exe- 
cutrix, the  action  must  be  against  both,  joining  the  husband  with  the 
wife  as  before  (z). 

S.  In  what  manner  to  declare.'] — A  defendant  may  be  declared  against 
as  executor  or  administrator,  although  the  process  only  describe  him  gene- 
rally (a).  And  in  this  particular  no  material  alteration  seems  to  have 
been  made  by  the  uniformity  of  process  act,  2  Will.  IV.  c.  39,  since  as 
well  in  its  enactments  as  in  the  prescribed  forms  in  the  schedule,  it  is 
silent  upon  the  necessity  of  inserting  any  description  of  the  character  or 
right  in  which  the  plainUff  sues  or  the  defendant  is  sued ;  and  it  is  proba- 
ble that  it  was  intended  by  that  statute  merely  to  require  that  the  form  of 
action  should  be  stated,  and  the  amount  of  the  debt  indorsed,  which  it  was 
perhaps  considered  would  sufficiently  inform  the  defendant  in  all  actions 
and  his  bail  in  bailable  actions,  what  was  the  nature  of  the  claim  and  sup- 
posed liability,    fiut  in  an  action  against  an  executor  as  such,  he  must 


(^)  Where  an  actbo  is  brought 
against  executors,  who  are  restraiued 
by  an  injunctioQ  from  disposing  of 
their  testator's  effects,  and  they  resist 
the  claim,  the  Court  will  not  stay  yro' 
eetdin^,  although,  if  a  judgment  had 
been  stgoed,  it  might  stay  executiom ; 
IWif  V.  Sailer,  1  Dowl.  F.  C.  561 ;  2 
C*  &  Bf  •  466. 

(r)  And  for  mMsn  UutMg  sids  ante, 
F88L 


(t)  Doe  d.  Pain  v.  Grundy,  1  B: 
&  C.  284. 

(t)  Cowp.  284,  289 ;  6  T.  R.  690. 

(u)  Westwiek  v.  Wyer,  4  Co.  28  b ; 
Young  v.  Holmes,  1  Stnu  70 ;  Doe  v. 
Guy,  3  East,  20. 

(x)  1  Saund.  291  k,  note. 

Cy)  Com.  Dig.  Adininistiator,  ^.) 

(t)  Com.  Dig.  Abatement,  (F.20.> 

(a)  Watson  v.  Pilling,  3  Biod.  k 
Bing.  4 ;  iS«  C«  6  Moors,  46. 
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be  Tuuned  executor  (£) ;  jet  if  upon  the  frbole  matter  tba  plaintiff  Iiai  d^ 
Glared  against  the  defeadant  as  executor,  the  judgment  may  well  be  dt 
bonit  leilalorii,  although  the  defendant  be  not  named  ai  executor  in  the 
beginning  of  the  declluatiDn(c). 

4.  What  Count!  may  be  joinedA — Counts  cannot  be  joined  one  Mt 
of  which  charge  the  defendant  in  HIb  oirn  lighl,  and  the  other  aa  exe- 
cutor, OB  the  judgment  in  one  case  would  be  de  boitii  jiropriii,  and  in  the 
other  de  bonii  teitatoru{d).  Tliua  a  count  in  assumpsit  against  husband 
and  wife,  administratrix,  with  the  will  annexed,  on  promises  by  the  tert»- 
tor  to  pay  rent,  cannot  be  joined  with  counts  on  promises  by  the  husband 
•nd  wife,  as  such  administratrix,  for  use  and  occupation  by  them  after  Iha 
death  of  the  testator;  as  in  the  one  case  the  defendants  were  personal^ 
liable,  while  in  the  other  they  were  only  so  to  the  extent  of  the  asseta  (e). 
Nor  could  it  be  joined  with  a  count  for  money  bad  and  received  by  tiw 
defendant  as  executor,  for  the  plaintiff 's  use  (^f) ;  or  for  money  lent  to 
utoras  such  (g). 

ase  where  the  three  lirst  counts  of  a  declaration  in  assumpsit  againit 
■s  stated  promises  made  by  the  testslor,  and  the  fourth  waa  foe 
money  hod  and  received  by  the  defendants  "as  such  executors  as  afon- 
(aid,  stating  a  promise  (o  pay  by  them  "executon  m  aforesaid,"  and  dw 
last  was  upon  an  account  stated  by  the  defendants  "  executors  as  afore- 
said," and  stating  the  promisE  to  pay  in  the  same  manner  ;  it  was  held 
bod  on  general  demurrer  (A).  Where  a  declaration  containing  nins 
counts,  the  lirst  five  of  which  stated  promises  to  be  made  by  a  testator  ; 
the  sixth  and  seventh  promises  by  a  testator,  that  hia  executor  should  pay, 
and  (bat  the  defendant,  as  executor,  became  liable ;  the  eighth,  a  promise 
by  a  testator,  that  his  executor  should,  in  a  reasonable  time  ailer  nis  de- 
cease, 09  such  executor,  pay  the  plaintiff  a  certain  sum,  who  averred  that 
the  defendant  had  notice  thereof  after  the  testator's  death,  by  reason 
whereof,  and  of  the  reasonable  time  being  elapsed,  he  became  liable ;  and 
the  ninth,  an  account  stated  between  the  plaintiff  and  defendant  as  exe- 
cutor, after  the  death  of  tlie  testator,  of  money  due  from  him  as  executor 
to  the  plaintiff;  to  which  declaration  the  defendant  demurred  generally, 
on  the  ground  of  misjoinder;  it  was  held,  that  there  was  no  misjoinder, 
as  neither  of  the  counts  made  the  defendant  personally  liable,  since  (be 
money,  if  recovered,  would  be  assets  in  his  hands  ;  and  that  the  plea  of 
pteni  admlniilraviC,  and  the  judgment  de  btmii  Itstalorii,  would  apply  to 
all  (.). 

To  a  count  in  covenant,  charging  the  defendants  as  executors  for 
breaches  of  covenant  by  their  testator,  as  lessee,  who  had  covenanted  for 
himself,  bis  executors,  and  assigns,  may  be  joined  another  count,  charg- 
ing (hem,  that  after  the  testator's  death,  and  their  proving  the  will,  and 
during  the  term,  the  demised  premises  came  by  assignment  to  one  D.  A., 
against  whom  breaches  were  alleged ;  and  concluding,  chat  so  neither  the 
testator,  nor  the  defendants  el\er  his  death,  nor  D.  A.  since  the  assign- 
ment to  him,  had  kept  the  said  covenant,  but  had  broken  the  some  :  and 
pkne  adminiitriKcnmt  may  be  pleaded  to  both  counts  (ft). 

(b)  Com.  Dig.  Pleader,  (3  D.  2.)  Pul.  73. 

(c)  I  Saupd.  112  a.  (g)  AMy  v.  Athh>i,  7  B.&  C.443. 
(d>  Herrndtn  v.  Valmtr,  Hob.83 ;  (fi)  Brigdin  v.  I'arka,  3  B.  &  P. 

HM  V.  »■</««,  2  Lev.  228.  424. 

(e)  Wiglis  y.  Aihiim,  3  B.  &  A.  <t)  PotrtUv.  Grahnin,  1  IkIoore,30S} 

101.  7  Taunt,  580. 

(/)  Por*er  ».  Bayla,  3  Boi.  k  {k)  Wilion  v.  Wigg,  10  Eut,  313. 
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1 .  Generally.'] — An  executor  or  administrator  in  proving  his  defence 
may  rely  on  any  matters  that  would  have  been  good  on  the  part  of  the 
testator  or  intestate  for  that  purpose  (/),  besides  which  he  may  dispute 
the  character  in  which  he  is  sued.  Where  there  are  several  executors  they 
are  not  obliged  to  plead  one  plea,  but  each  one  may  plead  differently,  and 
the  mle  is,  that  the  one  which  is  most  to  the  testator's  advantage  shall  be 
received  (w). 

2.  Ne  ungues  Executor,  SfC.\ — Thb  is  a  plea  in  bar,  which  throws  the 
onus  of  establishing  the  defendant's  representative  character  on  the  plain- 
tifiXi) ;  except  where  the  demand  is  founded  on  promises  made  by  the 
testator,  in  which  case  this  plea  must  be  proved  by  the  party  pleading  it  (o). 
Where  the  onus  of  proof  lies  on  the  plaintiff,  it  is  not  enough  to  prove  the 
appointment  of  the  defendant  to  be  executor,  he  must  also  prove  that  he  baa 
taken  upon  himself  to  act  as  such,  or  has  proved  the  will  (  p) ;  besides  which, 
some  evidence  of  the  identity  of  the  party  will  be  required  (q).  It  is  not 
necessary  to  let  in  secondary  evidence  to  prove  that  the  probate  or  letters  of 
administration  are  in  the  defendant's  possession  ;  since  if  he  be  duly  ap- 
pointed it  will  be  presumed  that  they  are  (r).  But  it  is  always  prudent,  and  m 
•ome  cases  absolutely  necessary,  to  give  notice  to  the  defendant  to  produce  at 
the  trial  the  probate  of  the  will,  or  the  letters  of  administration  («).  Where 
in  assumpsit  against  two  defendants  as  executors,  who  both  joined  in  this 
plea,  it  appeared  by  evidence  that  one  of  the  defendants  was  executor, 
and  that  tne  other  was  not,  it  was  held  that  the  plaintiff  might,  upon  counts 
layiag  promises  by  the  testator,  take  a  verdict  against  the  former  defen- 
dant alone ;  and  that  the  latter  defendant  must  be  discharged ;  although 
as  to  counts  which  laid  the  promises  by  the  defendants  as  executors,  the 
plaintiff  must  fail  altogether  (^). 

3.  Plene  administravU.'] — Where  this  plea  is  pleaded,  and  a  judgment 
it  had  against  the  executor  or  administrator  defendant  in  the  cause,  such 
defendant  is  only  liable  to  the  amount  of  assets  proved  to  be  in  his 
hands  (u).  Where  there  are  outstanding  specialties,  and  the  executor  is 
sued  for  a  debt  on  simple  contract,  he  must  plead  plen^  adminisiravit 
jn-dTter  and  riens  ultra  (x),  otherwise  he  will  be  held  to  have  assets  to  satisfy 


(0  Com.  Dig.  Pleader,  (2  D.  8.; 

(m)  Elwell  V.  Quath,  1  Str.  20 ; 
Baldwin  v.  Church,  cited  1  Stra.  20. 

(n)  Com.  Dig.  Pleader,  (2  D.) 
ztote.  A  plea  by  an  administrator  that 
he  is  ao  ezecator,  or  the  convene,  is  a 
plea  only  in  abatement;  ibid.  And 
tee  Harding  v.  Salkill,  1  Salk.  296. 

(o)  Atkins  v.  Tredgold,  2  B.  &  C. 
30.— Per  Holroyd,  J. 

(p)  Douglas  v.  Forrest,  1  M.  &  P. 
663 ;  1  Bing.  686. 

(q)  2  Phil  £v.  347,  6th  ed. 

(r)  Ibid, 

(«)  2  Phil.  £t.  346. 

(0  GHffithy.  Franklin,  1  Mood,  k 
IL  146. 

(«)  Harrison  v.  BreeeUs,  3  T.  R« 
688»  n. ;  and  see  1  Saond.  219  b,  n. 

(z)  To  assomnsit  against  an  execu- 
trix»  she  pleadea  that  the  testator  be- 


came bound  to  A.  in  2800/.,  condi- 
tioned among  other  things  to  indem- 
nify him  against  another  bond  for 
800/.,  which  A.  had  executed  Jointly 
with  the  testator  to  B.,  but  for  the 
proper  debt  of  the  testator ;  that  the 
800/.  became  due  in  testator's  life- 
time, and  was  still  un|>aid  ;  that  upon 
the  testator's  death  the  indemnity  bond 
became  forfeited,  and  the  money  there- 
in contained  was  still  unpaid :  and 
that  the  defendant  had  administered 
ail,  except  so  much  as  would  satisfy 
the  indemnity  bond :  this  was  held  a 
good  plea.  Kenyon,  C.  J.,  stated, 
that  in  this  case,  the  plaintiff  might 
have  taken  issue  on  the  allegation  in 
the  plea  that  the  original  bond  for 
800/.  became  due  and  payable  in  the 
lifetime  of  the  testator ;  Cox  v.  Joseph, 
5  T.  R.  307. 
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both  debts  (y) ;  and  he  ihould  in  ittictneu  ihow  some  certaii)  vara  to  whidi 
such  ipccialtiei amount (z),  [houghaitatement of  thunatureuneillier ma- 
terial DOT  traveiiable  (u). 

On  a  plea  of  pltni  adminiitravit  prater,  the  plainHfT  is  entitled  to 
ju^ment  of  aneta  in  futaro  for  debt  and  coita  (£).  Where  on  uuialM- 
fiea  judKment  i»  pleode^  the  plea  will  be  bad  unleaa  it  itate  in  what 
teim  and  fear  of  the  reign,  and  in  what  Court  the  judgment  wai  n- 
covercd(i^.  And  nhere  tiie  jud^ent  is  void,  the  plea  villbe  bad(e); 
though  it  vould  ieeni  tliat  a  merely  erroneaia  judgment,  if  not  fiaiidiileat, 
may  oe  pleaded  (f) .  A  recovery  against  one  of  several  ezecuton  «r  ad- 
minbtr^ore  and  do  assets  ultra  may  lie  pleaded  iu  an  action  agsiiut  aE 
tha  eiecutora  or  administraton  Ibr  another  debt  of  the  testator  or  intei- 
tate(^). 

It  II  not  enough  for  the  executor  of  an  executor  sned  for  breach  cf  oo- 
Tenant  made  by  the  original  testator,  to  plead  pUni  odiHiniitramt  ai  bi 
all  the  goods  and  chatleTa  of  the  original  testator  at  the  time  of  his  dea^ 
come  to  him  the  defendant,  &c.,  without  also  pleading  pleni  admuiit- 
traeit  by  the  iirst  executor ;  or  at  least  that  he,  tile  second  executor,  had 
no  assets  of  the  flist;  so  as  to  show  that  he  had  no  liind  out  of  which  any 
dtvailavil  by  the  bnt  executor  could  be  made  good  (A). 

An  executrix  pleaded  in  assumpsit  that  she  had  not,  nor  at  the  eotor 
mencement  of  tlie  action  nor  since,  had  any  goods,  which  were  of  the  tet- 
tator  at  (he  time  of  liis  decease,  in  her  hands  to  be  administered;  and  the 
plaintiff  replied  that  the  defendant  before  and  at  the  time  of  the  com- 
mencement of  the  action,  had  divers  goods  of  the  testator  to  be  adimnit- 
tered ;  upon  which  issue  was  joined.  At  the  trial,  the  plaintifT  having 
shown  that  the  dcfeodant  received  certain  assets,  the  defendant  proved 
payment  to  a  greater  amount,  and  a  verdict  was  found  in  her  fkrotu': 
uadcr  these  circumstances  it  was  lield,  firdt,  that  the  evidence  of  payment 
was  properly  received ;  and,  secondly,  tint  the  plaintitf  was  not  entitled 
to  judgment  non  obttanlc  oeredicto,  upon  the  ground  that  the  introductoiy 
part  of  the  plea  did  not  state  that  the  executrix  had  fully  administered 
tlie  testator's  goods  (i),  FUnl  adminitlrarit  and  no  assets  at  the  time  of 
the  exhibiting  of  (he  bill,  pleaded  after  the  uniformity  of  process  act,  2  wm. 
IV.  c.  39,  was  held  aiter  verdict  to  refer  to  the  commencement  of  the  suit  (_;> 

To  a  plea  of  this  sort,  the  plaintiff  may  reply  that  the  judgment  was 
bad  Gild  obtained  by  fraud  and  covin  between  the  executor  and  the  credi- 
tor {k),  or  that  the  judgment  was  kept  on  foot  by  coviu  to  defraud  the 
creditors  (f)  ;  but  he  cannot  traverse  the  averment  tliat  the  debt  for  which 
thejudgmeul  was  had  was  a  just  and  true  debt(m).  And  where  be  re- 
plies per_fraudam  generally,  it  is  not  conclusive  evidence  of  fraud,  that  the 
judgments  pleaded  were  confessed  for  more  than  the  just  debts;  bat 
the  defendant  may  show  that  they  were  entered  up  by  mistake  for  mete 
than  was  due,  and  that  that  was  made  known  to  the  plaintiff  belbre  the 

M  Bock  V.  Lelghtm,  I  Salk.  310.  471. 

(0  1  Sauod.  333,  u.  7 ;  Traham'i  (A)  Willi  v.  Fvdelt,  10  East,  316. 

cam,  9  Co.  109, 110-  (i)  Rniw  v.  itWd,  2  Scott,  390  ; 

(a)  ParlctTT.^I^fd,  1  Silk.312.  2  Bing.  N.  K.  335;   1   Hodgei,  300. 

(b)  Cox  V.  Pmcock,  1  Scolt,  136  ;  Whelher  >uch  an  amiHion  is  gmand 
4  Dowl.  P.  C.  134  ;  I  Hodges,  373.  for  special  demuner,  facn?  j£u. 

(d)  1  Ssnnd.  338  a,  iiole(l).  (J)  Rrei  v.  Margin.  3  Nev.  fie  M. 

(e)  Drake  V.  SamiaU,  Freem.  365.       205  ;  G  B.  &  Adol.  1035. 
(/)    WiUlami  V.  Fomlir,  I    Sin.  (_k)  2  Sauad.  60,  note. 

407,  410.  (I)  I  Baund.  334,D0le. 

(£)  Furlhtr  V,  FuTlhiT,  Cro.  Elii.  (in)  C  Sannd.  60,  note. 
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braiiglit  (ft).  A  plea  of  judgment  recovered  on  a  simple  con- 
tract, pleaded  by  an  adminiBtrator  to  debt  on  bond,  mutt  aver  tbat  such 
laeoreiy  waa  had  before  notice  of  the  bond  debt  (o).  Where  an  executor 
]^flads  judgments  lecovered,  and  so  plaU  a<immistra»it,  if  tiie  plaintiff  fal- 
sifies an^  of  the  judgments,  he  is  entitled  to  a  verdict  The  party  who 
ins  obtamed  the  judgment  is  an  inadmissible  witness  to  prove  it  to  be  for 
a  good  and  bond^de  consideration  (p),  A  Judgment  confessed  by  an  ez- 
Mttrix  to  a  creditor  of  the  testator,  as  well  far  Ms  own  debt  as  in  trust  for 
Ae  debts  of  many  of  the  creditors,  cannot  be  pleaded  in  bar  to  an  action 
faroo^t  against  her  by  another  creditor  of  the  testator  (9).  Where  the 
plaintiff  ]^  recovered  judjment  against  a  testator  in  his  lifetime,  and 
afterwards  had  judgment  of  execution  against  the  executors  in  scire  JhciaSf 
upon  which  judgment  he  sued  the  executors  in  debt,  in  the  detmet,  sug- 
getting  a  devasttsvit :  it  was  hdd,  that  the  executors  being  fixed  con- 
ooaively  with  assets  by  such  latter  judgment,  the  issue  upon  non  detinet 
}My  upon  them  to  prove  the  due  administration  of  such  assets,  otherwise 
the  plaintiff  was  entitled  to  recover  (r). 

In  assumpsit  affainst  executrixes  for  work  and  labour  done  for  the  testa- 
tor, thoe  was  a  plea,  that  judgment  had  been  obtained  against  the  testator 
in  his  lifetime,  and  that  the  defendants  had  fully  administered,  &c.,  except 
as  to  chattels  of  small  value,  not  sufficient  to  satisfy  the  judgment.  To 
which  came  a  replication,  that  the  testator  paid  a  large  sum,  to  wit,  200/., 
in  iull  satisfaction  and  discharge  of  the  debt  recovered  and  of  the  judg^ 
ment ;  and  that  the  defendants,  deceitfully  and  with  intention  to  defraud 
the  plaintiff  of  his  damages,  had  deferred  and  still  did  defer  procuring  ac- 
knowledgment or  satisfaction  to  be  entered  up  of  the  said  debt,  or  to  be 
ideascd  therefrom,  and  still  permitted  the  said  judgment  thereon  to  remain 
IB  full  force.  To  this  there  was  a  rejoinder,  traversing  the  pa3nnent  of  the 
aaid  sum  in  full  satisfiwrtion  and  discharge  of  the  debt  recovered  and  of  die 
judgment,  which  rejoinder  was  held  bad  on  demurrer ;  for  the  material  fact 
to  be  traversed  was  the  keeping  on  foot  the  judgment  by  finaud :  whereaa 
the  payment  in  satisfiiction  was  immaterial  and  not  traversable,  being 
merely  inducement  («).  An  outstanding  judgment  against  a  testator  or 
mtestate^  not  docketed  according  to  the  directions  of  statute  4  &  5  Will. 
&  Mary,  c  20,  cannot  be  plea&d  by  an  executor  or  administrator  to  an 
action  en  simple  contract  (t). 


i; 


[n)  Peate  v.  Kay  lor,  5  T.  R.  80. 

[0)  Senpyer  v.  Mtrcer,  I  T.  R.  690. 

(p)  Campion  v.  Bentley,  1  Esp.  343. 
—Eyre.  To  an  action  against  an  ex- 
ecutor for  goods  sold  to  the  testator, 
the  defendant  at  Nisi  Piius  pleads  a 
|Aea  puis  darrein  coDtiaaance  of  judg- 
nent  recovered  in  a  plea  of  debt  on 
tiw  simple  contract  of  the  testator, 
comanenced  since  the  present  action  : 
on  demurrer,  held,  first,  that  it  was  no 
answer  to  this  plea,  that  the  judgment 
pleaded  was  in  a  plea  of  debt  on  the 
testator's  simple  contract ;  and  se- 
condly, that  tbe  plea  was  not  invali- 
dated by  the  defendant  having  saf- 
fcied  jodgment  to  pass  against  him 
voluntarily;  Prince  w,  ffiebolson,  1 
Ifanb.  S80;  6  Taunt.  065. 


(q)  Tolput  V.  WelU,  1  M.  &  S. 
395.  Plea,  that  M.  recovered  a  judg- 
ment against  defendant  as  executrix 
for  19^/.  claimed  to  be  due  to  him 
from  the  testator;  rejoinder,  that  the 
judgment  was  confessed  to  M.  for  that 
sum  for  his  own  debt,  and  as  trustee 
for  the  debts  of  many  other  creditors : 
held,  that  the  rejoinider  was  a  depar- 
ture from  the  plea  ;  ihid.  Quart,  if 
a  plea  of  judgment  recovered  must  state 
the  cause  of  action  ;  ibid. 

(r)  Hope  v.  Bague,  3  East,  2. 

(<)  Jones  V.  B4}berts,  4  Tyi.  48  ;  2 
C.  &M.219. 

(t)  Steel  V.  Rorke,  1  B.  Ac  P.  307, 
S.  P. ;  Hickey  v.  Hayter,  6  T.  R.  384 ; 
1  Esp.  313. 
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6.  Evidence  wukr  pleai  Adauatlravit.^ — Under  thU  [ilek  the  }d«intiff 
miut  prove  aneU  in  the  hands  of  the  executor  or  administratoT  at  (k 
time  (M  writ  uat  turd  out,  u  he  cannot  giTe  in  endeace  (uwts  tubae- 
quentlyreceiTcd,  to  admit  of  doing  which,  be  ihould  luTeipecdBU^Tcphed 
the  matter  (n).  To  eatabliih  this  proof,  the  ioventorf  eshiiuted  hy  (he  de- 
iendant  at  the  EcdeoaaticBl  Court  ma;  be  siven  in  evidence  (o) ;  though 
it  will  never  have  anj  concluaive  effect,  and,  In  general,  not  even  amount 
to  prim  j^cit  evidence  {x).  The  same  may  be  laid  of  the  probate  it)ijnp(y). 
But  an  admiinon  of  the  juitneM  of  the  debt  by  the  executor  will  not  he  nif> 
fident  to  charge  him  with  aaKti  to  pay  the  aame  (i),  nor  even  the  pay- 
nient  of  intereat  on  a  bond,  for  a  tike  putpote(ii^.  A  Mibmianon  to  an 
award  b;  an  executor  or  adminiitrator  is  an  admuiion  of  aauta  (6),  and 
prevents  their  pleading  pJmJ  odminittnnitffi'i.  Where  a  ptetumption  of 
aateta  is  r^aed  against  an  executor  or  adminiitrator,  he  wiU  rebut  it  if  he 
prove  the  expenses  of  administration,  &c.,  and  show  that  he  hat  retained 
money  to  that  amount  (i) ;  or  that  be  has  retained  the  money  &t  his  own 
dcbt(e).  And  where,  to  a  debt  on  bond  against  an  admrniittator,  ha 
pleaded  a  bond  debt  due  to  himself,  and  retainer;  it  was  held,  that  it  wai 
not  necessary  to  ever  in  the  plea,  that  such  bond  was  given  to  himself  for 
a  just  and  true  debt  (./^. 

A  marriage  covenant  with  a  trustee  for  aecuiing  a  provision  for  the 
wife,  may  be  given  in  evidence  by  her,  under  a  plea  of  pleni  admim*' 
Iravil,  in  an  action  brought  against  her  as  executrix ;  and  she  may  retain 
out  of  the  personal  assets  so  much  as  is  equal  to  the  damages  she  has 
eustained  by  the  breach  of  such  covenant  (g).  But  where  a  covenant 
was  made  with  trustees  in  a  deed  of  settlement  before  marriage,  that 
the  intended  husband,  in  case  the  marriage  ^ould  take  place,  would 
pay,  or  cause  to  be  paid,  to  his  intended  wife,  an  annuity  of  20/. ;  or 
that  his  heirs,  executors,  or  administrators,  should  pay,  or  cause  to  be 
paid  to  the  said  trustees  or  the  survivors  of  them,  or  the  heirs,  &c. ;  of 

such  survivor,  within months  after  his  decease,  the  sum  of  4001. 

to  remain  vested  in  theni,  it  was  held  that  this  was  not  such  a  covenant  ai 
would  enable  the  widow  to  retain  the  400/.  as  administratrix  of  her  hus- 
band, and  set  up  the  retainer  under  the  plea  of  pleni  adminiilraeil,  be- 
cause the  coipiii  was  to  be  paid  by  the  trustees  (A). 

A.  being  indebted  in  his  individual  capacity  to  a  house  in  trade,  <£ 
which  he  himself  was  a  partner,  in  a  sum  of  money,  the  amount  of  which 


{«)  Mara  v.  Quia,  6  T.  R.  10. 

(v)  Hickty  y.  Hayltr,  1  Esp.313; 
6  T.  R.  3Sl ;  Cilti  v.  Dyion,  1  Slark. 
33. 

(i)  Slnnn  v.  MWt,  4   B.  &  Adol. 
667;  I  Kev.  &:M.436. 
C  (j))  See  Foiltr  v.  BUktIock,  8  D.  & 
B.  4B ;  5  B.  &  C.  328 ;  C.irlii  v. 
Hum,  I  C.  &  p.  180. 

(s)  HindiUs  v.  Runel,  13  East, 
332. 

(a)  Cltitrlg  1.  Britt,  5  T.  R.  8, 
died  t^  Buller,  J. 

(6)  Worthiigum  v.Barha,  7T.  B. 
453 ;  Riddl*  V.  Svttou,  S  Biag.  300 ; 
3M.&P.34S;  S.F.Rebuay. , 

5  Rose,  50;     Dodw  v.    Cert,    10 
Moon.  373  ;  BiddtU  V.  Dame,  6  B. 

6  C.  356 ;  9  D.  b  R.  404 ;  but  see 


f,  5  T.  R.  6. 


(c)  Barn,  v 

.  SbJ,.1T.R.691. 

(d>  Gilti» 

V.   SnilA 

tr,  a  Siatt. 

S28.^Ahbc.l. 

(0  Mu«-.  v 

.  BorW, 

1  Sim.  &  Stn. 

588;    Ficard- 

>.  Br,>w., 

6  T.  R.  550. 

U  )  Fiard 

V.  Brou-n, 

6  T.  R.  550. 

llie  conjideration  of  a  m 

laniage  lettle- 

meat  on  pleas 

of  retail 

lei  and  yltni 

Brfmf»frtro«f.. 

pleaded 

For  ■  liBiple  1 

:oDtnct  debt,  need  not 

besetoutmor 

e  fully  thi 

nbjrrferriDg 

to  the  uticles. 

and  avei 

tiag  the  mar- 

Tisge  bad;  H, 

.rryy.J. 

,n,f.  4  Price. 

(g)  Imuu  v.  Coxy,  2  W.  Black. 
965. 
(h)  nmpMiiv.Tlhwpwn.OPrk*. 
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could  not  be  exactly  ascertained,  covenanted  to  pay  the  firm  all  his  then 
debts,  and  all  other  debts  that  should  subsequently  accrue,  but  died  without 
having  satisfied  the  original  debt,  and  having  contracted  further  debts 
subsequently  to  the  execution  of  the  deed :  under  these  circumstances  it 
was  held,  tbat  his  executors,  (two  of  whom  were  partners  in  the  house  of 
trade,)  could  not  plead  either  of  these  debts  by  way  of  retainer,  or  as  an 
outstanding  specialty  debt  (i). 

The  right  of  retainer,  however,  will  not  be  prejudiced  by  the  circu.n- 
stance  that  the  administration  is  granted  to  another  for  the  use  of  the  cre- 
ditor, who  is  a  lunatic,  nor  that  it  is  granted  durante  minoritate ;  nor  that 
a  debt  is  due  to  a  trustee  (J)  ;  nor  docs  an  administrator  lose  such  right 
by  paying  the  assets  into  Court  (Ji), 

7.  Judgmenti,!^ — ^The  judgment  against  an  executor  where  he  has  pleaded 
any  other  plea  than  one  he  knew  to  be  false,  (as  ne  ungues  executor,  or  a 
release  to  nimself,)  is,  that  the  plaintiff  do  recover  the  debt  and  costs,  to  be 
levied  out  of  the  assets  of  the  testator,  if  the  defendant  have  as  much,  but 
if  not,  then  the  costs  out  of  the  defendant's  own  goods  (/).  But  if  he 
plead  one  of  such  false  pleas  as  referred  to  above,  jud^ent  is  against 
(dm  in  the  first  instance  de  bonis  propriis  (m).  Where  judgment  is  ob- 
tained against  an  executor  in  an  action  on  the  bond  of  his  testator,  exe- 
cution cannot  be  issued  in  the  first  instance  against  the  goods  of  the  exe- 
cutor, although  he  has  been  guilty  of  a  devastavit  (n),  and  has  no  goods  of 
the  testator  in  his  hands ;  but  an  action  must  first  be  brought  suggesting 
a  devastavit  (o). 

We  have  seen  that  if  an  executor  plead  plen^  administravit,  he  is  only 
liable  to  the  amount  of  assets  in  his  nands  (p) ;  and  in  such  a  case  the 
plaintiff  may  confess  the  plea,  and  take  judgment  immediately  of  assets 
guando  acciderini  (9),  by  taking  which  tne  plaintiff  admits  that  the  de- 
fendant has  fiilly  administered  to  that  time  (r).  Where  tlie  defendant 
in  an  action  having  died  intestate  after  interlocutory  judgment,  and  a 
writ  of  inquest  of  damages  executed,  but,  before  it  was  returned,  the 
plaintiff  declared  in  scire  facias  against  the  administrator,  who  pleaded 
plenl  administravitf  and  set  forth  in  his  pleas  divers  specialties  due  and 
owing  from  the  intestate,  and  charging  the  estate ;  the  plaintiff  having 
replied,  admitting  the  truth  of  the  pleas,  and  praying  judgment  and  ex- 
ecution of  the  goods  of  the  intestate  guando  acciderint,  entered  up  final 
judgment  "  to  have  execution  against  the  defendant  as  administrator,  ac- 
coraing  to  the  force,  form,  and  effect  of  the  said  recovery,"  no  recovery 
having  been  before  stated  in  any  part  of  the  proceedings  on  the  record. 


(i)  Dt  Tastet  v.  Shaw,  1  B.  &  A. 
664. 

(j)  Franks f. Cooper, 4  Yts,i\in.763. 

(fc)  Chiuum  V.  Dawei,  5  Ross.  29. 

(/)  1  Saund.  335.  note  (10). 

(m)  1  Saand.  336  b,  note  (10). 

(n)  No  action  of  debt  suggesting  a 
devastavit  by  the  executor,  lies  against 
him  upon  a  judgment  obtained  against 
his  testator,  because  tbat  is  no  admis- 
sion of  assets  by  the  executor ;  and 
tberefore,  in  such  case,  it  is  necessary 
to  sue  oat  a  writ  o(  scire faciat  against 
the  executor  to  make  him  a  party  to 
the  jodgmeBt ;  2  Lord  Raym.  972. 

{iyWard  v.  Thomas,  2  Dowl.  P.C. 


87;  1  C.  &  M.  532.  The  testator's 
effects  cannot  be  taken  in  execution  for 
the  executor's  debt ;  M*Leodv,Drum' 
r.ond,\7  Ves.jun.  168. 

(p)  Harrison  v.  Beccles,  3  T.  R. 
688,  n. 

(q)  2.Saund.  226. 

(r)  Taylor  v.  Holman,  Bull.  N.  P. 
169.  By  the  ordinary  mode  of  enter- 
ing up  a  judgment  of  assets  quando  ac- 
ciderint,  there  is  an  interval  of  time 
between  the  commencement  of  the  ac- 
tion and  the  judgment,  in  which,  if 
the  executor  received  any  assets,  they 
could  not  be  taken  at  all ;  Mara  t» 
Qtttn,  6  T.  R.  i. 


Executon  ottd  Admmutrmtori. 


and  no  final  jodgmmt  hanng  been 
nrorinon  bdoc  made  by  the  ju^roent 
ft  wu  held,  mat  the  judgment  wai  i 


S.  Coitf.]— For  tliu  luliject  «ee  ante,  p. 
(0  Pnittlt  r.  ir^Alnsn 


401;  6TiuDt.45. 
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CHAPTER  VII. 
HORSE  DEALER,  &c. 

1.  Oftht  Hire  of  Horses 909    I   3.  Actions  on  Warranties 

2.  Of  the  Sale  rf  Horses    911    |   4.  Keeping  Horses 
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As  qnestions  in  reference  to  the  sale  and  hire  of  horses  very  frequently 
occar,  and  as  there  are  some  peculiarities  on  the  subject,  it  has  been 
thought  advisable  to  treat  of  this  subject  in  a  separate  Chapter,  rather 
than  to  incorporate  them  with  other  analogous  parts  of  the  work. 


Sect.  I. — Of  the  Hibe  of  Horses. 

Pbstraasters  are  required  by  act  of  parliament  to  pay  certain  duties  on 
their  horses  let  to  hire.  These  duties  are  now  regulated  by  the  4  Geo.  IV. 
&  62,  by  which  such  ^stmasters  are  required  to  pay  for  horses,  let  out  for 
a  distance  not  exceeding  eicht  miles,  a  duty  of  Is.  9d,  a  horse,  or  one-fifth 
of  the  smn  chaiged  to  the  nirer;  and  are  to  make  a  return  to  tiie  Stamp 
Office  of  the  number  of  horses  let,  the  number  of  miles,  the  amount 
cbuged  to  the  hirer;  the  fifth  part  of  that  amount,  or  Is,  9d,  for  each 
horse.  For  a  fidse  return  the  postmaster  is  liable  to  a  penalty,  and  the 
fanner  of  the  duty  may  compel  nim  to  verify  his  return  on  oath  (a). 

But  in  an  action  for  the  hnre  of  a  horse,  if  it  appear  that  the  ammal  was 
the  property  of  the  plaintiff^  but  let  by  a  stable-keeper  to  the  defendant  for 
a  pecuniary  recompence,  the  judge  on  the  trial  will  not  call  upon  the 
plaintifi*  to  show  that  he  was  authorized  to  let  horses  for  hire,  if  the  de- 
fendant do  not  produce  any  statute  or  other  authority,  making  regula- 
tioRs  on  the  subject,  nor  in  the  absence  of  such  Authority  will  1^  reserve 
thepoint  (Jb). 

Where  a  horse  is  let  on  hire,  the  party  letting  it  is  expected  to  furnish 
n  animid  proper  fbr  &e  performance  of  the  journey  which  such  horse  is 
hired  to  perform.  On  the  other  hand,  the  law  will  imply  that  a  i»er80ii 
who  hires  a  horse  is  bound  to  provide  him  with  food  during  the  time  of 
such  hiring,  unless  there  be  an  agreement  to  the  contraiv  (c),  and  to  take 
sA  proper  and  reasonable  care  of  the  animal.  So  that  after  a  hired  hone 
is  exhiinsted,  and  has  refosed  its  feed,  the  hirer  is  bound  not  to  use  it]  and' 
should  he,  and  the  horse  thereby  lose  its  life,  he  will  be  liable  to  the  owner 


(a)  In  a  case  where  a  defendant  re- 
tonied,  as  the  aiiioimt  of  duty  for  two 
horses  let  out  for  five  miles,  2s,  6d,,  and 
omitted  te  stateihe  sum  charged  to  the 
hirer ;  it  was  held  thai,  notwithstand- 
iog^  sack  omissioo,  he  hid  soAciently 
iodicated  bis  election  to  pay  the  daty 
o(F  oee-fiftb,  and  that  the  fanner  coold 
oot  claim  1j.9^  (breach horse;  Hmm* 
■Hmd  V.  Hooley,  1  Bing.  N.  R.  131. 
It  may  be  nocioed  here,  that  a  compo- 
sition for  saddle-horses  under  the  As- 


sessed Tax  Act,  59  Geo.  III.  c.  51. 
does  not  protect  the  owner  of  snch 
horses  from  his  liability  to  pay  the 
duty  imposed  by  the  stat.  1  ueo.  rV« 
c.  88,  s.  3,  where  the  same  horses  are 
let  to  hire  to  be  nied  in  traveUtng  ; 
Bamsdenr,Hoghhmn,2D,UIL&^ 

(6)  Ware  v.  Juds,  2C.UV. 361.-* 
Best. 

(e)  Hmndford  v.  Fmhm,  5  Meeie, 
74^  3Q.&B.369. 


foriti  value  f  J).  But  if  upon  a  hired  bone  being  taken  iU,  the  him  calk 
ID  a  farrier,  oe  is  not  answerable  for  anji  mistakea  which  the  latter  majr 
commit  in  the  treatment  of  the  horse ;  but  if  instead  of  that  he  pre*cribM 
for  the  horse  himielf,  and,  froin  unikiltulnets,  sives  him  a  meiUcanc  which 
cauiei  bia  death,  althougli  acting  hmd  Jide,  be  b  liable  to  the  owner  of 
the  horse  b9  for  gross  ucgUgence  {e). 

A  declaration  in  asaumpait  stated,  that,  in  consideration  (bat  the  plaiutX 
would  a(  (he  request  of  the  defendant  lend  him  a  hone,  the  latter  procnised 
to  take  proper  cere  of  him,  and  return  him  to  the  plaintiff  in  aa  Mod  a 
condition  oa  he  was  in  at  the  lime  of  the  promise,  or  pay  fifteen  guineas; 
the  contract  proved  was,  in  additiun  to  these  terms,  that  the  defendant 
should  find  the  hone  meat  for  liis  work ;  it  tras  held,  that  the  contract  was 
■ufhciently  stated  in  the  declaration,  and  according  to  its  legal  effect  (/}. 
In  another  case,  in  an  action  for  an  injury  done  to  a  horse,  proof  that  the 
defendant,  on  being  charged  with  driving  it  Irom  London  to  Chatbam, 
instead  of  to  Daitford,  according  to  his  undertaking,  stated,  that,  in  fac^ 
he  only  drove  to  Dartford,  was  held  sufficient  lo  support  an  allegation  that 
the  contrmct  was  to  drive  only  to  Dartford ;  and  that  it  was  not  neceasaiy 
to  ofier  distinct  evidence  of  what  took  place  at  the  time  when  the  agree- 
ment was  made.  An  allegation  in  a  declaration,  that  the  plaintiff  lent  a 
hone,  is  supported  by  evidence  tliat  what  he  lent  was  a  more  (g). 

By  6  Geo.  IV.  c.  C2,  a.  6,  persons  letting  horses  to  hire  are  required  to 
give  tickets  with  them,  which  ticketa  ere  to  contain,  among  other  tbingi, 
3ie  number  of  miles  for  which  such  horsea  are  hir«L  And  hy  sect  17, 
it  is  enacted,  that  no  penoii  hiring  any  hone,  mare  or  gelding,  shall  be 
compelled  to  pay  for  a  greater  numlwr  of  miles  for  the  hu'e  of  such  bona, 
8[C.  than  shall  be  expressed  upon  Ibe  ticket  by  this  set  directed  to  be  deli- 
vered  to  such  person. 

Tlic  king  ia  exempted  by  virtue  of  liis  prerogative  from  the  operatioD 
of  all  statutes  imposing  duties  or  taxes  upon  the  aubiect ;  and,  therefor^ 
duty  is  not  to  be  paid  for  hones  employed  in  fornarmng  public  r  rprc  leri 
on  the  service  of  the  government  (A). 

In  an  action  for  penalties  on  the  Post-horse  Act,  brought  by  the  fiuroet 
of  the  tax,  it  ia  not  necessary  for  the  plaintiff  to  give  in  evidence  bii  ap- 
poinlmenl  by  the  lords  of  ibe  treasury  or  the  commissionen  of  the  stMnp 
duties  authorized  by  them;  aa  proof  that  the  defendant  haa  accountH 
witli  him  as  farmer  lor  the  duties  is  suflicient.  In  on  action  for  penaltiea 
on  the  Post-hone  Act,  27  Geo.  III.  c.  20,  brought  by  the  farmer  of  the 
tax,  (the  duties  on  post-lioncs  levied  under  a  former  statute  being  traii>> 
ferred  from  the  king  to  the  fannera  of  the  tax,)  the  offence  may  be  laid  to 
have  been  committed  with  intent  to  defraud  the  farmer  and  not  hii  ma- 
jesty. But  it  seems  that  it  would  not  be  sufficient  to  state  generally  that 
the  defendant  bad  been  giiilly  of  delivering  in  a  false  account,  without 
■pecifying  in  what  particular  instance  it  was  so(i).  And  in  an  action 
agiunst  the  farmer  of  the  post-borae  duties,  under  the  statute,  for  a  n^lect 
of  duty,  it  ia  necessary  to  aver  that  he  is  (he  farmer  appointed  under  and 

(d)    Sray  V.    Mayni,   Gow,    1.—       — Le  Blaac. 
Dallas.  {/ )  Haadfnrd  v.  Pnliur,  S  Hmin, 

C«)  D«on  v.  KtaU,  3  Camp.  4.—       74  ;  2  b.  &  fa,  359. 
Ellenborough.  To  maiDtaia  sn  action  {g)  11'=,.  v.  Jado,  2  C.  Sc  P.  331. 

for  negligeoce  against  the  hirer  of  a  (h)  Hti  >.  Caok.  3  1'. 

horseforaninjuiy'lonelDit  whiUlin  (i)   flsd/ord  q,  t.  v.  JH'Ja(#i*,  3  T. 

hia  passeuioQ,  the  owner  must  give      R.  633 ;  and  see  Kacf/trd  v.  Briggi, 
lome  psutive  evidence  of  such  oegli-      3  T,  R.  637. 
gencBi  Cwptrv.Borlim.S  Camp.  5,0. 
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by  Tirtae  of  that  act;  alleging  that  he  is  the  collector  of  the  rates  and 
doties  recited  in  the  act  is  not  sufficient  (/). 

In  an  action  against  a  person  licensed  to  let  horses,  to  recover  a  penalty 
for  not  inserting  in  his  weekly  account  the  time  for  which  he  let  to  hire 
two  horses,  nor  the  amount  of  the  duty  payable  in  respect  of  such  hiring, 
the  declaration  alleged  that  the  defendant  let  to  hire  tor  a  period  of  time 
kas  than  twenty-eight  successive  days,  to  wit,  for  eight  days,  &c. :  and 
it  was  held,  that  the  letting  need  not  be  proved  to  have  been  for  the  exact 
number  of  days  laid  under  the  videlicet  (m). 

It  may  be  remarked  here  that  if  horses  are  hired  out  to  draw  a  private 
carriage,  but  are  driven  by  the  servant  of  the  person  who  let  them,  he 
will  be  liable  for  any  injuiy  done  by  them  (n).  Thus  where  the  owner 
of  a  carriage  hired  four  post  horses  and  two  postilions  of  a  livcry-stable 
keeper  for  the  day,  to  take  him  from  London  to  Epsom  and  back ;  and  in 
returning,  the  postilions  damaged  the  carriage  of  C. :  it  was  held,  that  the 
liveiy-stable  keeper,  as  owner  of  the  horses  and  master  of  the  postilions, 
was  liable  to  C.  for  such  damage  (o). 


Sect.  II. — Of  the  Sale  of  Ho?.ses. 
1.  At  to  the  Contract  generally . .  91 1   |  2.  O/*  the  Warranty 912 

1.  A$  to  the  Contract  generally,'] — For  the  rules  regarding  the  sale  of 
horses,  in  reference  to  the  contract  |^enerally,  the  student  is  referred  back 
to  page  208,  where  the  subject  is  dicussed.  He  will  find  the  rules  to  be 
obtenred  for  the  sale  of  a  horse  at  a  fair,  &c.  to  protect  purchasers  from 
being  obliged  to  give  up  the  animal,  in  the  event  of  its  having  been 
■tc4en,  at  p.  584  (p). 

We  have  also  before  pointed  out  {q)  the  general  rules  applicable  to  sales 
in  reference  to  the  immicatiom  that  are  raised  by  law  out  of  such  trans- 
actions. It  wiU  be  only  necessary  here  to  remark,  that  if  a  horse  be  sold, 
no  warranty  is  implied  in  reference  to  the  soundness  and  other  properties 
of  the  animal,  whatever  price  may  be  mveu  for  it  (r).  But  if  the  animal 
be  warranted  sound  and  proves  otherwise,  the  purchaser  can  maintain  an 
action  upon  the  warranty,  or  in  some  cases  may  rescind  the  contract,  and 
neorer  the  money  paid,  under  a  count  for  money  had  and  received.  Thus 
it  basbeen  laid  down  that  assumpsit  for  money  had  and  received  lies  where 
a  payment  has  been  made  on  a  contract  which  is  put  an  end  to,  as  where 
duer  by  the  terms  of  the  contract  it  is  left  in  the  plaintiflTs  power  to 
rescind  it  by  any  act,  and  he  does  it ;  or  where  the  defendant  afterwards 


416* 


/)  Short  V.  Pruen,  6  T.  R.  163. 
)  Sargeaunt  v.  Tilbury,  16  East, 


(m)  Sammel  v.  Wright,  5  Esp.  263. 
— ^EUeoborough. 

(0)  Smith  T.  Lawrence,  2  M.  &  R. 
1 ;  aod  see  ante,  p.  430. 

O')  A  magistrate  has  no  power, 
aacfer  stat.  31  Eliz.  c.  12,  to  cause  a 
sloleo  hoise  to  be  re-delivered  to  tlie 
owner,  vjAta  proof  of  the  actual  theft 
be  first  given.  A  complaint  having 
been  mam  to  a  magistrate  by  A.,  the 
that  bis  bone  bad  been  stolen 


by  B. ;  an  officer,  although  armed  with 
a  warrant  against  6.,  is  not  justified, 
under  the  stat.  31  Eliz.  c.  12,  s.  4,  in 
taking  the  horse  out  of  the  possession 
of  a  hon&  fide  purchaser  from  B. ; 
Jc4eph$  V.  Athins,  2  Stark.  76.— El- 
lenborough. 

(9)  Anie^  p.  444. 

(r)  Parkinson  v.  Lu,  2  East,  322. 
But  an  indictment  may  be  maintained 
against  parties  who  should  conspire 
to  sell  an  unsound  horse ;  Bex  v.  Peg* 
foell,  I  Stark.  R.  402 ;  see  iUr  f.  GiU, 
2  B.  6c  Aid.  204. 
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awenb  to  ita  being  reidndGd.  But  if  it  continue  open,  tbe  plaintiff  cm 
only  rccoTer  damage!;  and  then  be  mut  go  on  iIib  (pedal  cmtnct  Mil 
ihe  breach  of  it  (().  Where  a  hone  wu  warranted  lotind,  and  the  Tendor 
wid,  ill  a  subsequent  converaation,  that  if  the  hone  were  unsound,  be 
mHild  take  it  again  and  return  the  money,  it  was  held  that  the  original 
contract  was  nut  abandoned,  and  that  assumpeit  for  money  had  tiM  n- 
ceived  could  not  be  maintained  by  the  purchaser,  the  hone  not  being 
taken  back  (()■  In  cbsm  where  a  return  can  be  made,  it  must  be  made 
in  a  reasonable  time  (u),  and  the  hone  must  be  returned  in  the  state  in 
which  it  was  sold,  and  not  diminished  in  value  by  doclering,  &e.  (r).  But 
it  ia  only  where  there  is  a  consideration  in  the  contract  Buthorizing  tbe 
return,  or  the  vendor  has  received  back  the  horse  and  has  thereby  nnt- 
sentedto  rescind  the  contract,  or  ha*  been  guilty  of  afraud,  which  dettrtm 
the  contract  altogether,  that  the  purchaser  may  insist,  in  an  action  for  m» 
price,  (hat  the  contract  is  rescinded  (y). 

Where  a  horn  is  aoM  by  private  sale,  at  a  repository  for  the  sale  at 
horses,  where,  upon  a  board  fixed  up  in  a  conspicuous  situation,  the 
terms  of  the  eale  of  horses  ere  painted,  a  purchsaer  must  be  taken  to  be 
cogniiuuit  of  those  terms,  though  nothing  is  said  respecting  them  at  tht 
time  of  liale.  If  one  of  the  terma  be,  that  the  horse  being  found  to  be 
unsound  must  be  returned  within  twenty- four  hours,  it  must  be  complied 
with,  though  the  unsoundness  is  of  such  a  nature  as  may  probably  not  be 
discovered  within  tliat  time  (;). 

2.  Of  the  Warrimti/.'] — We  have  before  said  that  no  warranty  will  ba 
implied  on  the  sale  of  a  horse,  but  that  there  must  be  an  txprea  one  to 
bindthevendur(a),  which  will  not  be  extended  beyond  itslegitimate  mean- 
ing. Thus  where  a  warranty  was  expressed  in  a  receipt  in  these  wotdi: 
"  Received  of  Mr.  B.  10/.  for  a  grey  four-year-old  coll,  warranted  toaai 
in  eveiy  respect."  Tlie  Court  were  of  opinion,  that  the  warranty  wai 
confined  lo  the  loundnas  of  the  pony,  and  that  the  part  of  the  recdpt 
which  referred  to  its  age  was  mere  matter  of  description,  by  which  ua 
seller  was  not  bound,  unleu  it  appeared  that  he  gave  a  wllfiUly  false  d»> 
scriptloii.  "  What  a  party  warranted,"  said  the  Court,  "  he  was  bound 
by,  whether  lie  was  mistaken  or  not,  but  it  is  otherwise  with  reniect  to 
mere  description  or  representation"  (fi).  So  where  ahorse  was  sold  undat 
the  following  written  warmnty— "  To  be  sold  a  horse,  five  years  old;  hal 
been  constantly  driven  in  the  plough — warranted."  It  was  held,  that  tlia 
warranty  applied  to  the  tcim'incts  only  (r).  But  a  warraatv  that  a  hone 
ii  a  good  drawer  and  pulls  quietly  in  harness,  is  not  aatiafiea  by  proof  tlict 
inch  a  horse  is  a  good  drawer  (if). 

Where  a  seller  says,  "  the  horse  is  sound  to  tlie  best  of  my  knowledge, 
but  I  will  not  warrant  it,"  at  the  same  time  knowing  it  to  be  unsound ; 
be  will  be  answerable  on  this  qualified  warranty  {e).  So  if  on  the  sale  of 
a  horse,  tbe  seller  agree  to  deliver  it  sound  and  free  from  blemish  at  dw 

(•)  r«Mr.  ».  BarrM.  1  T.  B.  133.       El.  508 ;  3  Nev.  Sc  M.  748,  S.  C. 

(0  P.SB.  V.  WkalM,  7  Ea»l.  274.  (o)  2  East.  232. 

(u)  Dr.  Cffmplon'i  cau,  ciud  1  T.  (A)  Budd  V.  Fairmantr,  Cbittr  oa 

R.  136;  tuAtne  Aian  i.SUiarit.i  CoatracU,369:SC.kF.7e:8KDg. 
H   Bl.  574.        _  _  46. 

(c)  Ricbirdwu  V.  Srouxi,  1  Biac. 
1344. 

(y}S«e5(rMiv.Bi«v,3B.JkAdol.  (d)  BoIiAird  v.  FuNci«m,  3  D. & 

462  ;  CtmpiTti  1.  DtnUn,  J  C,  &  U.       B.  10. 
207.  (()  Ward  V.  Smith,  4  C.  &  P.  40; 

(i>  Bynitn-  v.  Riehariifn,  I  Ad.  it      M.  &  M.  539,  S.C. 
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expiration  of  a  specified  period,  the  warranty  is  broken  by  a  fault  in  the 
hone  when  delivered^  altnough  such  defect  existed  and  was  patent  at  the 
time  of  the  sale  (,/*). 

Where  the  plamtiff  wrote  to  the  defendant,  "  you  will  remember  that 
you  warranted  a  horse  as  a  five-year  old  one,  &c."  to  which  the  defendant 
answered,  '<  the  horse  is  as  I  represented  it;"  it  was  decided,  that  this  was 
sufficient  evidence  for  the  jury  to  infer  a  warranty  at  the  time  of  sale  (g). 

Where  there  is  a  manifest  defect,  to  which  the  attention  of  the  party  ia 
called  at  the  time  of  the  bargain,  a  general  warranty  of  soundness  will 
not  be  deemed  to  extend  to  it.  But  as  some  splints  cause  lameness  and 
others  do  not,  a  splint  is  not  one  of  those  patent  defects  against  which 
a  warranty  is  inoperative ;  and  the  defendant  having  warranted  a  horse 
sound  at  the  time  of  the  contract,  and  the  horse  having  afterwards  become 
lame  from  the  effects  of  a  splint,  which  was  visible  when  the  horse  was 
bought,  it  was  held  that  the  warranty  was  broken  (h). 

As  to  what  will  constitute  an  unsoundness  in  a  horse  in  the  eye  of  the 
law,  it  may  be  laid  down  that  any  infirmity  which  renders  it  less  fit  for 
present  use  and  convenience  will  be  such  (<).  So  that  any  organic  defect 
IS  unsoundness,  and  therefore  a  nerved  horse  cannot  be  considered  8ound(A:). 
A  cough  is  also  an  unsoundness,  if  of  a  permanent  nature  (/);  so  is  being 
chest-roundered  {m).  And  a  warranty  of  soundness  is  broken,  if  the  dis- 
ease or  defect  existed  at  the  time  of  the  sale,  although  its  existence  could 
not  then  be  detected,  and  did  not  appear  until  two  months  afterwards  (n). 
But  it  seems  that  roaring  (o)  and  crib-biting  (f))  do  not,  however  un- 
pleasant, amount  to  an  unsoundness,  unless  affirmatively  proved  to  be 
really  so  in  the  particular  case.  Mere  badness  (such  as  may  produce  cut- 
ting) thoueh  it  may  render  the  horse  incapable  of  work,  is  not  unsound- 
nen(9).  xlie  question  of  soundness  or  unsoundness  of  a  horse  is  peculiarly 
fit  for  the  consideration  and  decision  of  a  jury ;  and  the  Court  will  not  set 
adde  a  yerdict  on  account  of  the  preponderance  of  contrary  evidence  (r) ; 
or  on  the  ground  that  the  defendant  was  taken  by  surprise  as  to  the  nature 
of  Uie  unsoundness  proved  (s). 

As  to  the  party  by  whom  the  warranty  is  given, — it  may  be  given  by  the 
person  to  whom  the  horse  belonged,  or  by  an  agent  authorized  for  that 
purpose ;  and  a  servant  employed  to  sell  a  horse  has  an  implied  authority 
to  warrant (^).  And  even  though  the  servant  should  have  received  ex- 
pnsi  orders  from  his  master  not  to  warrant,  if  he  should  do  so,  it  is  said 
tbat  the  master  would  be  bound,  because  there  is  nothing  in  the  know- 
ledge of  the  purchaser  to  do  away  the  implied  authority  raised  by  the 


(J)  Uddard  v.  Kain,  2  Biog.  183. 

(g)  Salmanv.  WaTd,2  C.&  P.211. 

(X)  Margettott,  v.  Wright,  8  Biag. 
464 ;  1  Moore  &  Sc.  622,  S.  C;  7 
Bi^g.  605,  S.  C. 

(!)  Elton  r,Brogden,  4  Camp.  281 ; 
ElUm  ▼.  Jodan,  1  Staik.  127  ;  but  see 
Omrment  ▼.  Barrs,  2  Esp.  R.  673. 

(k)  Beit  ▼.  Oibome,  Ryan  &  M. 

290. 
it)  SkiUitD$  ▼.  Claridge,  2  Chit.  R. 

(«)  Atterhiry  v.  Fmirmanner,  8  B . 
Uiooi^  32. 
(a)  JpUff  V.  Bendell,  Ryan  &  M. 


136. 

(0)  Baisett  v.  Collii,  2  Camp.  523 ; 
bat  see  Omlow  v.  Eames,  in  which 
Lord  Ellenborough  thought  that  roar- 
ing was  an  aDsoandness. 

( p)  Broenburgh  v.  Haycock,  Holt, 
N.  P.  R.  630. 

(9)  Dickenson  v.  FolUtt,  1  Moo.  & 
Rob.  299. 

(r)  Lewis  ▼.  Peake,  7  Taunt  153 

(1)  Atterbury  v.  Fairmanner,  8 
Moore,  32. 

(0  Alexander  v.  Gi^foa,  2  Canp. 

565. 
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lav  ID  thu  cfi8e(u).  But  it  would  seem  that  tbia  implied  authority  to 
namint  is  conRned  to  the  flenants  of  hont-deaUTt{x).  What  ia  aaid  at 
the  time  of  the  lale  by  a  Bervant  is  evidence,  but  not  what  he  may  Bay  at 
another  lime,  as  hia  agency  ia  coniined  to  the  transaction  ita«li^  and  he 
liimaclf  must  be  called(y).  Thui,  where  a  hone  bad  been  already  aold, 
and  the  vendor's  eervant,  on  delivering  him  to  the  purchuer,  made  cer- 
tain statements  and  aigned  a  receipt  for  the  price,  containing  a  warranty: 
it  wsa  held,  that  the  vendor  wea  not  bound  by  such  statements  or  re- 
ceipts, no  express  authority  to  give  the  warrant  being  shown  (i). 


Sect.  III. — Actions  ok  a  Warhantv. 
.  Decknitioa , 914  |  3.  EiMmct 


914  I  3.  EcUIn 
ifc.  I 


3.  J 

1.  Di'claralian.] — For  the  general  rulea  applicable  to  this  subject,  let 
ante,  p.  240.  In  addition  to  the  principles  there  laid  down,  it  mav  be 
here  added  that,  if  an  agent  sell  two  hoisea  to  A.  belonging  to  B.  and  C, 
and  warrant  them,  A.  must  declare  as  upon  the  sale  of  one  hone,  Ibe  sale 
of  each  of  the  horses  being  an  entire  contract  (a).  If  the  plaintiff  took 
another  liorse  in  part  payment,  it  ia  no  variance  lo  state  that  the  whole 
price  was  paid  in  n]onGy(6].  Where  the  declaration  staled  the  con- 
tract to  be,  that  in  consideration  the  plaintiff  would  buy  of  the  defendant 
a  horse  for  a  certain  price,  lo  wit,  55?.,  the  defendant  undertook  that  the 
horse  was  sound ;  and  the  contract  proved  was,  that  the  defendant  war- 
ranted the  horse  sound,  and  agreed  to  give  11.  back  if  the  borae  did  not 
bring  the  pkiutifF  41.  or  51.,  this  waa  held  a  fatal  Tariance(c).  But 
where  the  consideration  wus  stated  to  be  63/.,  but  the  evidence  was  that 
the  plaintiff  would  \tay  Chat  euin,  "  and  if  the  horse  was  lucky,  would 
give  the  defendant  5/.  on  the  buying  of  another  horse;"  Ihia  waa  held  to 
be  no  variance,  tbc  latter  words  being  too  vague  to  amount  lo  a  promiae 
inUw(ri). 

2.  P/cas.\—By  rule  11.  T.  4  Will.  IV.,  it  ia  ordered,  that  ihe  plea  of 
lion  (issiiinpsit  shall  only  operate  as  a  dental  of  the  fact  of  the  warranty 
baling  been  given  upon  the  alleged  conaidcralion,  but  not  of  the  breach ; 
so  that  any  defence  besides  a  denial  of  having  given  the  warranty  mull 
be  specially  pleaded.  For  otber  pleas  applicable  to  this  subject,  see  ante, 
329,  el  seq. 

3.  Ei'itftnrf  ]— To  an  action  on  a  warranty  the  plainliff  must  prove 
the  contract,  the  breach  of  the  warranty,  and  the  damages  sustained,  if 
all  or  any  of  tlicse  are  put  in  issue  by  tne  pleadings.  The  consideration 
will  he  proved  in  the  ordinary  way,  it  is  usually  proved  by  the  production 
cf  the  receipt.  When  the  breach  is  denied,  a  positive  unsoiuidness  must 
be  proved,  and  Ihat  it  existed  at  the  time  of  the  sale ;  a  mere  tut- 
picion  of  unsoundness  will  not  be  sufficient(c).      But  it  need  not  be 

(u)   Picliiring  v.   Huifc,    15  East,  (0  H'Wia  v.  Btir/urrf.  SCrom.  & 

45 ;  and  see  HelvKir  v.  Hairht,  5  Esp.  M.  391  ;  4  Tyr.  64,  S.  C. 

75.  (a)  Symimdi  v.  Cnrr,  1  Camp.  361. 

(<)  Bank  of  Scotland  y.  IVattoa,  I  (4>  Hand.  v.  flur(#n,9  East,  349. 

Dow,  45;  and  see  Ftnn  i.  Harritiin,  (e)  Bluih  v.  fiompfrn,  3  Bing.  472. 

3T.  R,  760;    Anon,    cited   IS  East.  (d)  GiifAin;  v.Z.ynn,2B.&  Adol. 

407.  S33. 

(y)  Htlgiar  V.  Haukt,  5  Eap.  72.  («)  Euwi  v.  Diio«,  2  Taunt.  343. 
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averred,  nor  if  averred  proved,  that  the  defendant  knew  of  tbe  unsound- 
nc98(/). 

The  proof  of  the  damages  must  of  course  depend  on  each  particular 
case.  If  the  horse  have  been  returned,  the  plaintiff  will  be  entitled  to 
recover  the  whole  price,  or  the  plaintiff  may  sell  the  horse  for  what  he 
can  get,  and  recover  the  residue  of  the  price  in  damages C^).  Where 
a  horse  was  resold,  after  notice  to  the  vendor  that  he  might  be  taken 
away,  the  vendor  was  held  liable  for  his  keep  for  a  reasonable  time, 
which  was  determined  to  be  a  Question  alone  for  the  jury  (A).  If  the 
horse  be  not  tendered  to  the  venaor,  the  vendee  can  recover  no  damages 
for  the  expense  of  the  keep  (i).  But  where  the  seller  rescinded  the  con- 
tract, it  was  held  that  he  was  liable  for  the  keep  of  the  horse  from  the 
time  of  the  contract  (j)  ;  though  this  allowance  will  be  only  for  such  a  space 
of  time  as  would  be  reauired  to  resell  the  horse  to  the  best  advantage  (k). 

Where  A.  warranted  a  horse  to  B.,  who  resold  him  with  a  warranty  to 
C,  and  the  horse  proving  unsound,  C.  sued  B. ;  who  gave  notice  to  A. 
of  the  action,  and  offered  him  the  option  of  defending  it,  but  A.  not 
gifine  any  answer,  B.  defended  the  action  and  failed ;  it  was  held  that  A. 
was  liable  in  an  action  on  tbe  warranty  for  the  costs  of  the  action  brought 
by  C.  against  B.  (/> 

4.  Witneu.'] — It  has  been  held,  that  a  former  proprietor  of  a  horse, 
who  has  sold  him  with  a  warranty  to  the  plamtin,  is  a  competent 
witness  for  the  defendant,  to  prove  that  the  horse  was  sound  at  the  time 
of  the  sale  by  himself,  for  it  does  not  appear  that  the  horse  was  unsound 
at  that  time ;  and  unless  he  were  so,  the  witness  would  not  be  liable  to 
the  defendant  Tin);  and  similar  evidence  was  admitted  by  Lord  Tenter- 
den  (n).  But  m  a  later  case,  Alderson,  J.  held  the  witness  incompetent, 
saying  that  the  effect  of  the  verdict  would  be  to  relieve  the  witness  from 
an  action  at  the  suit  of  the  defendant  (o). 


Sect.  IV. — Keeping  Horses. 

Where  horses  are  taken  into  keep,  the  terms  of  course  must  depend 
upon  the  contract  express  or  implied  (p);  and  the  stable  keeper  can 
maintain  an  action  either  on  a  special  agreement  entered  into  by  the 
parties,  or  for  a  fair  remuneration  for  such  keep.  Where,  in  addition  to 
the  feeding  the  horse,  he  exercises  some  labour  on  its  improvement,  he 
will  have  a  lien  on  the  animal  for  the  expenses (^).  A  stable  keeper  ma^ 
also,  by  special  agreement,  acquire  a  lien  on  horses  for  their  keep;  and  if 
the  owner,  to  defeat  such  lien,  gets  them  away  by  fraud,  the  stable  keeper 
has  a  right  to  get  possession  of  them,  and  for  so  doing  he  will  not  be  an- 


(/)  WiUiamum  v.  AUiton,  2  East, 

446. 

(r)  Ctwtll  V.  Coare,  1  TauQt«566. 

(a)  Cheslerman  v.  Lamb,  4  Nev.  &c 
M.195. 

(t)  Ibid. 

(J)  King  V.  Prici,  2  Chit.  416. 

(*)  M*KtnsUy.  Hancock,  R.&  M. 

(i)  Lewis  ▼.  Peaha,  7  Taunt.  163 ; 
3  Ifarsb.  4tl,  S.C.-,  see  also  ante,  p. 
351. 

(m)  Bnggs  w.  CrUk,  5  Esp.  99. 


(n)  Baldwin  v.  Dixon,  1  Moo.  &c 
Rob.  59 ;  but  see  2  Phil.  Ev.  1 14  ;  3 
Stark.  Ev.  1647,  (n.);  and  Lewis  v. 
Peake,  7  Taunt  153. 

(o)  Biu  V.  Mountain,  1  Moo.  & 
Rob.  312 ;  Ros.  Ev.  244,  245. 

(p)  Vide  ante,  \G9,n\. 

{q)  Thus  a  trainer  of  race  horses 
has  a  lien  on  them  for  his  charges  for 
exercising  and  training,  because  they 
are  thereby  increased  in  value ;  Ja* 
cobs  V.  Latour,  2  M.  6c  P.  20  ;  5 
Bing.  130. 
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averable  in  trover ;  for  the  lien  ii  not  put  mi  epd  to  by  the  partiiig  wi& 
the  powesBion  uQJcr  such  circunutancei  (r).  Thui  where  a  mare  hKving 
been  placed  with  a  liveiy-Bteble  keeper,  who  advancod  money  to  the 
owner,  upon  which  it  was  agreed  that  ihe  ihould  remain  ai  a  lecarity  Ibr 
the  lepavmeut  of  ihe  Him  advauMd,  and  for  Ihe  ezpeUBei  of  her  keep:  it 
wBa  held,  that  the  liable  keeper  bad  a  lien  on  tb«mare(i).  But  a  itabla 
keeper  aa  nich,  and  apart  trom  these  circumstances  befiire  pointed  out, 
baa  no  lien.  Hence,  in  a  veiv  recent  case,  where  to  a  count  in  detinue 
for  detaining  a  hone,  tha  defendant  pleaded  that  the  plaintiff  had  da- 
livered  the  Both  to  him  to  be  stabled  and  taken  care  ot,  and  fed  and 
kept  by  him  Ibr  the  plaintiff,  for  reward ;  and  that  lOl.  became  doe  ta 
him  from  the  plaintiff  aa  a  reasonable  reward,  and  so  juatilied  dio  d*- 
toiuer  for  that  lum ;  to  which  the  plaintiff  demmred ;  it  waa  held  by  tbe 
Court  that  the  demurrer  waa  sustMoaUe  ((). 

(r)   TFatJou  t.  I('«h1«m,  1  C.  &         (t)  Judum  *.  Elhrridgl.  1  C.  &  M, 
P.  676 ;  B.  &  M.  193.— Bmi.  747  -,  but  see  Bnon  i.  Wattr;  3  C. 

(i)Dimattyv.CnnelJitr,  11  Moore,      &P.620i  M.  &  U.  33&— Best. 
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CHAPTER  VIII. 
HUSBAND   AND   WIFE. 


1.  What  rtquired  to  mahe  a  Mar» 

ru^e  valid    917 

2.  The  Effect  of  Marriage  on  the 

Per$ont  and  Property  of  the 


Parties ^924 

3.  Of  Aetiom  by  and  against  Htii-      ^ 
bandand  Wife 5^947 


Sect.  I. — Wbat  required  to  make  a  Marriage  valid. 


l.PaHies 917 

%,  Consent  of  Parents,  if c •     ib, 

3«  Licences,  PubUcotionof  Banns, 
Certificates,  ifc,  required  6«- 


fore    the  Ceremony  is    per" 
formed,    together   with    the 
Mode  of  its  Solemnization  . .  918 
4.  Evidence  of  a  Marriage 922 


1.  Partus,'] — In  order  to  make  a  marriage  ceremony  valid,  it  is  neces- 
sanr  that  the  parties  should  be  without  the  Levitical  degrees  of  consan- 
gumity,  as  by  the  statute  32  Hen.  VIII.  c.  38,  it  is  enacted,  "  that  no 
reservation  or  prohibition  (God's  law  except)  shall  trouble  or  impeach 
any  marriage  without  the  Levitical  degrees ;  and  that  no  person  shall  be 
admitted  to  any  process,  plea,  or  allegation,  contrary  to  the  statute." 

By  5  and  6  Will.  IV.  c.  54,  all  marriages  before  the  passing  of  that  act^ 
between  persons,  being  within  the  prohibited  degrees  of  affinity,  are  not 
to  be  annulled  for  that  cause,  by  any  sentence  of  the  Ecclesiastical  Court, 
unless  pronounced  in  a  suit  depending  at  the  time  of  the  passing  of  the 
act. 

By  8.  2,  all  such  marriages  subsequently  celebrated  between  persons 
within  the  prohibited  degrees  of  consanguinity  and  afiinity  are  to  be  ab- 
sdntely  void. 

2.  CofiKtit  ofPartnU,  ^-c.]— By  the  4  Geo.  IV.  c.  26,  s.  16,  it  is  re- 
quired that  any  party  under  twenty-one  years,  not  being  a  widower  or 
widow,  must  obtain  the  consent  of  his  or  her  father ;  or  if  the  father  be 
dead,  then  the  consent  of  the  goardian  or  guardians  of  the  party ;  or  if 
no  guardians,  then  the  mother  of  the  party,  if  she  be  unmarried ;  and  if 
tiiere  be  no  mother  unmarried,  then  the  guardian  or  guardians  of  the 
person  appointed  by  the  Court  of  Chancery,  if  any,  or  one  of  them,  shall 
oave  authority  to  give  consent  to  the  marriage  of  sudi  party ;  and  this 
eoDtent  is  required  in  every  instanre,  unless  there  is  no  person  authorized 
to  give  such  consent 

fir  there  are  parties  whose  consent  is  required,  but  sudi  persons  are  in 
an  unfit  state,  or  incapable  from  circumstances  to  give  it,  then  application 
by  petitioD  must  be  made  to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commisdoners  of  the  Great  Seal  for  the  time  being,  Master  of  the  Rolls, 
or  &e  Vioe-Chancellor,  yiiho  are  respectively  empowered  by  the  17th 
notion  of  the  before-named  statute  to  give  the  necessary  consent  But 
tibe  languaee  of  this  section  is  merely  to  reqwrt  consent,  it  does  not  pro- 
ceed to  make  die  marriage  void  if  solemnised  without  it,  as  was  the  case 
Qoder  a  former  marriage  act,  26  Geo.  II.  c.  33,  repealed  by  this  act  (a). 

(a)  PUs  V.  BbrminghaM,  8  B.  &  C.  35. 
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All  numiagH,  vhethei  of  Wdmale  or  iU^timate  ehildren,  wen 
within  the  genera)  provinoiu  of  the  26  Geo.  II.  c.  33,  which  lequncd  all 
nurriagei  to  be  1^  banna  or  licence  :  it  was  held,  therefore,  b^  three 
jadges,  that  a  marriage  of  an  illegitimate  minor,  bad  bj  bcence  inth  Itw 
conieDt  of  her  lootber,  wai  void  by  the  Ilth  aectioD;  the  word*  fitthei 
and  mother  in  that  Kction  meaning  l^itimate  parent! ;  but  bj  ana 
judge  it  waa  conaidered  that  it  was  tatut  omiuui  in  the  act,  and  lliat  the 
marriage  wai  good  (ft). 

Now  the  itatnte  3  Geo.  IV.  c.  75,  i.  3,  enact*  "  diat  in  aB  caa«a  of 
marriage  had  by  licence,  before  the  paating  of  that  act,  without  nwh  eon- 
tent  aa  ii  requind  by  2G  Geo.  II.  c.  33,  ■.ll.and  where  the  partieaahall 
have  continued  to  live  twether  ai  husband  and  wife  till  the  death  of  oat 
of  them,  or  till  the  pauine  of  that  act;  nich  marriage,  if  not  othcrwiae 
invalid,  thall  be  deemed  valid  to  all  intent*  and  purpoiei." 

Sect  3  proridea  *'  that  nothing  in  that  act  contained  ahall  extend  to 
render  valid  any  man-iage,  declared  iavalid  by  any  Court  of  competent 
juriidiction  before  the  paidng  of  that  act,  nor  any  marriage,  where  eithar 
of  the  parties  shall  at  any  time  aflerwarda,  during  the  life  of  the  other 
party,  have  lawfully  intermarried  with  any  other  penon." 

3.  Licences,  Publication  of  Banns,  Crrtiftcatr,  Ifc,  reguirrd  before  tHe 
Cercaiomi  u  perJ'oTmed,  together  ailh  the  Alode  of  ill  &>leniniialion.'] — 
Before  the  paumg  of  the  2G  Geo.  II.  c.  33,  any  contract  made  per  verla 
de  prasenti ;  or  in  case  of  cohabitation,  per  iirfu  de^/uturo,  constituted  a 
valid  marriage  for  many  purposes,  and  the  parlies  might  have  been  com- 
pelled in  the  spiritual  courts  to  celebrate  it  injacie  ccclesiit.  It  aeenit 
even  doubtful  whether  it  was  necessary  to  have  it  performed  by  a  penon 
in  holy  ordcrs(c).  That  statute  enforced  the  publication  of  bonus,  and 
the  solemnization  of  the  man-iage  ceremony  in  one  of  the  churches,  whei« 
such  banns  had  been  published :  it  also  enacted  that  two  witnesses,  beside* 
the  minister,  iliould  be  present ;  and  that  the  register  should  be  signed  by  the 
minister,  parties,  and  witnesses.  But  this  statute  has  been  repealed  by  the 
4  Geo.  IV.  c.  76,  which,  however,  embodies  many  of  its  provisions  in  respect 
to  the  necessity  of  forms,  with  a  provision  for  those  coses  where  the  par- 
ties reside  in  an  extra-parochial  place ;  also  by  the  Bth  section  of  thia 
statute,  the  banns  publislied  in  conformity  to  the  requirements  of  the  act, 
ate  rendered  absolutely  void  wliere  either  party  is  a  minor,  and  his  or  her 
parents  or  guardians  declare  their  dissent  ot  the  time  of  such  publicatton. 
By  the  10th  section  it  is  enacted,  that  where  parties  are  morried  by 
licence,  it  must  be  in  the  parish  church  or  public  chapel  of  the  parish, 
where  one  of  the  parties  has  resided  for  fiiWn  days. 

By  the  20lh  section  the  right  is  reserved  to  the  Archbishop  of  Canter- 
bury and  his  successors,  to  grant  special  licences  to  marry  Ssewhere,  a* 
he  wos  empowered  to  do  b^  the  25  Hen.  VIII.  c.  21. 

Where  a  penon  solemnizes  a  marriage  contrary  to  the  enactments  <^ 
this  statute,  he  is  liable  by  the  21st  section  to  be  transported  for  fourteen 
years,  provided  he  be  prosecuted  for  the  offence  within  three  years.  And 
the  22d  section  enacts,  "  That  if  any  persons  shall  knowingly  and  wiUullv 
intermarry  in  any  other  place  than  a  church  or  such  public  chape( 
wherein  banns  may  be  lantiilly  published,  unless  by  special  licence,  or 
■hall  knowingly  and  wiUidly  intermarry  without  due  publication  of  banni, 
or  licence  from  a  penon  or  persons  having  authority  to  grant  the  same, 
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first  had  and  obtained,  or  shall  knowingly  and  wilfully  consent  to  or 
acquiesce  in  the  solemnization  of  such  marriages  by  any  person  not 
being  in  holy  orders,  the  marriages  of  such  persons  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever.'' 

To  render  a  marriage  invalid  within  this  section,  it  must  be  contracted 
by  both  parties  with  a  knowledge  that  no  due  publication  had  taken  place. 
And,  therefore,  where  the  intended  husbana  procured  the  banns  to  be 
nablished  in  a  Christian  and  surname  which  the  woman  had  never 
borne,  but  she  did  not  know  that  fact  until  afler  the  solemnization  of  the 
marriage:  it  was  held,  that  the  marriage  was  valid  r^/).    But  this  rule 
was  otherwise  under  the  repealed  statute  of  26  Geo.  XL  c.  33,  for  in  a 
case  of  the  publication  of  b^ns,  in  1817,  where  a  woman  named  Mary 
Hodgkinson  was  called  White,  a  surname  entered  by  mistake  in  the 
register  of  her  baptism,  but  which  she  had  never  gone  bj/  or  been  entitled 
to,  and  the  false  name  was  given  to  the  officiating  clergyman  without  any 
intention  to  mislead,  nor  did  any  individual  having  an  interest  in  the 
manria^  appear  to  have  been  deceived :  it  was  held,  that  the  marria£;e 
was  void.     But  the  Court  said  that  the  rule  was  different  where  (with- 
out any  fraudulent  intent)  there  had  been  only  a  partial  variation  of 
the  name,  or  the  addition  or  suppression  of  one  Christian  name,  or  the 
name  had  been  one  which  the  party  had  ever  used  or  been  known  byfe). 
Thus  a  marriage  by  licence,  not  in  the  man's  real  name,  but  in  the  name 
which  he  had  assumed  because  he  had  deserted,  he  being  known  by  that 
name  only  in  the  place  where  he  lodged  and  was  married,  and  where  he 
had  resided  sixteen  weeks,  was  held  a  valid  marriage  {/),    So  where  a 
married  woman,  on  the  death  of  her  husband,  assumed  her  maiden 
name,  and  afler  several  years  had  elapsed,  married  by  banns,  to  a  second 
ImslMmd  by  that  name,  and  describea  herself  as  a  "  widow :"  in  the  ab- 
sence of  fraud  such  marriage  was  considered  legal,  and  that  her  settle- 
ment followed  that  of  her  second  husband  (g).    In  both  these  latter  cases 
the  parties  had  been  known  by  the  names  in  which  they  were  married, 
which  distinguishes  them  from  the  case  of  Rex  v.  Tibshclf.     Where  a 
marriage  which  would  have  been  void  by  the  26  Geo.  II.  c.  33,  has  once 
been  rendered  valid  by  the  3  Geo.  IV.  c.  75,  it  cannot  subsequently  be 
Tendered  invalid  by  the  marriage  of  either  of  the  parties,  during  the  life 
of  the  other,  with  a  third  person  (A). 

The  cognizance  of  the  offence  for  marrying  without  banns  or  licence 
appertains  to  the  temporal  Courts :  hence,  a  prohibition  was  granted  to  a 
snit  in  the  spiritual  Court,  for  marrying  without  banns  or  licence,  because 
it  was  a  matter  of  temporal  jurisdiction  (t). 

Where  a  marriage  is  solemnized  between  parties  under  age,  contrary  to 
the  4  Geo,  IV.  c.  76,  by  a  false  oath  or  fraud,  the  guilty  party  is  liable 
to  forfeit  all  property  accruing  from  the  marriage.  But  where  the  validity 
of  the  marriage  is  at  any  time  called  in  question,  no  proof  of  the  actual 
dwelling  of  the  parties  in  the  respective  parishes  required  by  this  act,  will 
be  necessary  to  establish  the  validity  of  the  marriage. 

ITie  marriage  of  the  royal  family,  Jews,  and  Quakers,  are  expressly  ex- 

(rf)  Rex  V.  Wroxton,  4  B.  &  Adol.  Rex  v.  Billinghurst,  3  M.  &  S.  250. 

641 J  1  Nev.  &c  M.  712.  (g)  Rex  v.  St.  Faith's,  Newton,  3 

(0  Rei  V.  Tibihelf,   1  B.  &  Adol.  D.  &  R.  348. 

190.  (h)  Rex  y,  St,  John  Delpike,  2  B. 

(f)  Rex  V.  Burtowupon-Trent,  3  &Adol.226. 

M.&S.  637;  see  also  the  case  of  (i)  Campbell  v.AUirich,  2  Wih,  79. 
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cepUd  Iram  tlie  openttion  of  thii  statute ;  and  wfaicb  ii  confined  alto  \o 

England.  So  that  a  marrUge  had  in  Scotland  it  good,  if  cekbnted 
according  to  the  rites  there  iequired(i}.  And  the  lame  rule  pienilc 
in  respect  to  mamagei  had  in  any  other  country  (mV  And  a  mairiage 
between  two  Protestant  British  subjecti,  solemnued  aj  a  Portuguese  Ck- 
tbolic  priest  at  Madras,  according  to  the  rites  of  the  Catholic  ehmdi, 
fbUonM  by  cohabitation,  but  without  the  licence  of  the  governor,  which 
it  had  been  unifonnly  thecustoni  to  obtain,  was  held  a  valid  maxriagef*). 
A  nuuTiage  in  Ireland,  performed  by  a  clergyman  of  the  eatabfemaji 
church  of  England,  was  held  valid,  though  it  was  celebrated  in  a  tooat  <t 
A  private  house,  and  without  say  special  licence  having  been  granted  to  dte 
parties  (o). 

By  a  ver^  recent  act,  6  &  7  WiU.  IV.  c.  85,  a  reij  great  alteratkm  has 
been  made  in  reference  to  the  taw  of  Tnoiriages. 

By  sect.  4  of  that  statute  it  is  enacted,  "tEiatin  every  case  of  maniage 
intended  to  be  solemnixed  in  England  after  the  lit  da^  of  March,  I8S^ 
(suspended  by  I  Vict  to  June,)  according  to  the  ntes  of  the  clmnih 
of  England  (unlew  by  licence,  or  by  s^edal  licence,  or  after  pubUcatiat 
of  banns)  :  And  in  every  case  of  mamage  intended  to  be  lolenuiixed  In 
England  after  the  said  time,  according  to  the  usage  of  the  Quakers  ok 
Jena,  or  according  to  any  form  authorized  by  this  act,  one  of  the  partiM 
■ball  give  notice  under  bis  or  her  hand,  in  form  prescribed  by  the  atatnle, 
to  the  superintendent  registrar  {p)  of  the  district,  within  which  the  paitin 
■ball  have  dncltfor  not  less  than  seven  days  then  next  preceding,  or  if  the 
parties  dwell  in  the  districts  of  difierent  superintendent  registrars,  shaD 
give  the  like  notice  to  each  of  them,  and  shall  state  thereon  the  name  and 
■umame  of,  and  the  profession  or  condidon  of  each  of  the  parties  in- 
tending marriage,  the  dwelling  place  of  each  of  them,  and  the  time,  not 
being  less  than  seven  days,  during  which  each  has  dwelt  therein,  and  dw 
church  or  other  building  in  which  the  marriage  is  to  he  solemnized ;  pro- 
vided that  if  either  party  shall  have  dwelt  in  the  place  stated  in  the  notice 
during  more  than  one  calendar  month,  it  may  be  stated  that  ha  or  she 
has  dwelt  there  one  month  and  upwards." 

By  sect.  5,  these  notices  are  to  be  kept  by  the  superintendent  rcgistrxt 
in  a  book  to  be  called  "  The  Marriage  Notice  Book," 

By  sect.  7,  "  after  seven  days,  if  the  marriage  is  to  he  celebrated  by 
licence,  or  of  twenty-one  days  in  other  cases,  the  superintendent  registrar 
is  requested  to  give  a  certificate  of  this  notice  on  request,  if  no  objecdoos 
to  the  marriage  have  been  raised  by  parties  authorized  for  that  puipoM." 
By  sect.  9,  It  is  enacted,  "that  any  person  authorized  in  that  behalf 
may  forbid  the  issue  of  the  superintendent  registrar's  certificate,  by  writ- 
ing at  any  time  before  the  issue  of  such  certificate  the  word  '  Forbidden' 
opposite  to  the  entry  of  the  notice  of  such  intended  marriage,  in  the 
^liirringe  Notice  Book,  and  by  subscribing  tbeieto  bis  or  her  name  and 

Elace  of  abode,  and  bis  or  ber  character,  in  respect  of  cither  of  the  partiei 
y  reason  of  which  he  or  she  is  so  authorized ;  and  in  case  the  issue  of 
any  such  certificate  shall  have  been  so  forbidden,  the  notice  and  all  pro- 
ceedings thereupon  shall  be  utterly  void." 

(0  iW«-Miiv,iW(r(un,2H.BlBck.  830;  2  Marah.  243. 

And  see  £i  parteHail,  1  lUse,  301.  (a)  Smhb  v.  Maiictll,  1  C.  Sc    P. 

(m)  Lafw.  V.  Higgini,   3  Surk.  271  ;  R.  &  M.  80.-B<si. 

17S.  (}i)  Tlieic  registrars  aie  appointed 

(n)  LauKmr  v.  Tetidat(,  8  Taunt,  by  the  statute. 
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By  sect.  10,  "  this  consent  is  to  be  the  consent  that  was  necessary  before 
the  passing  of  this  act." 

^  By  sect.  11  and  12,  the  superintendent  registrar  is  empowered  to  grant 
licences,  before  which  an  oath  is  to  be  taken  or  an  affirmation  made  by 
one  of  the  parties  intendinc;  to  be  married,  that  to  his  or  her  belief  there 
ii  no  impe£ment  or  lawful  hindrance  to  the  marriage. 

Bv  sect  14,  '<  no  marriages  are  to  take  place  af&r  the  notice  required 
by  toe  4th  section  until  seven  days,  where  the  parties  are  to  be  married 
by  licence,  and  of  twenty-one  days  in  other  cases." 

By  sect  18,  "  public  places  of  worship  are  authorized  to  be  registered 
fiar  solemnizing  marriages  therein  in  the  manner  prescribed  by  this  section." 

By  sect.  20,  **  marriages  are  authorized  to  be  solemnized  in  such  regis- 
tered places  in  the  presence  of  the  registrar  and  two  witnesses." 

By  sect.  25,  it  is  enacted,  **  that  after  any  marriage  shall  have  been 
solemnized,  it  shall  not  be  necessarvy  in  support  of  such  marriage,  to  give 
any  proof  of  the  actual  dwelling  of  either  of  the  parties  previous  to  the 
marriage  within  the  district  wherein  such  marriage  is  solemnized,  for  the 
fame  required  by  this  act,  or  of  the  consent  of  any  person  whose  consent 
tiiereunto  is  required  by  law,  nor  shall  any  evidence  be  given  to  pro\'e  the 
contrary  in  any  suit  touching  the  validity  of  such  marriage." 

By  sect.  26,  "  bishops  are  empowered,  with  the  consent  of  the  patrons, 
to  licence  chapels  for  the  solemnization  of  marriages  in  populous  places." 

By  sect.  30,  **  marriages  performed  in  such  chapels  are  to  be  under  the 
nme  regulations  as  those  performed  in  parish  churches." 

By  sect  32,  "  the  bishop  of  the  diocese  (with  the  consent  of  the  arch- 
bishop) is  empowered  to  revoke  any  licence  granted  to  a  chapel  to  have  a 
marriage  solemnized  therein,  after  which  the  authority  to  do  so  ceases." 

By  sect  38,  it  is  enacted,  "  that  any  person  who  shall  knowingly  and 
wHfiiDy  make  any  false  declaration,  or  sign  any  false  notice  or  certificate 
required  by  this  act,  for  the  purpose  of  procuring  any  marriage,  and  every 
person  who  shall  forbid  the  issue  of  any  superintendent  registrar's  certifi- 
cate, by  falsely  representing  himself  or  herself  to  be  a  person  whose  con- 
sent to  such  a  marriage  is  required  by  law,  knowing  such  representation 
to  be  false,  shall  suffer  the  penalties  of  peijury." 

By  sect.  39,  it  is  enacted,  *'  that  persons  unduly  solemnizing  marriages 
shall  be  guilty  of  felony." 

By  sect  40,  it  is  enacted,  "  that  any  superintendent  registrar  unduly 
isnmg  certificates  shall  be  guilty  of  felony. ' 

By  sect.  41,  *'  any  prosecution  for  the  above  offences  must  be  com- 
menced within  the  space  of  three  years  afler  the  offence  committed." 

By  sect  42,  it  is  enacted,  "  that  if  any  persons  shall  knowingly  and 
wilfully  intermarry  under  the  provisions  of  this  act,  in  any  place  other 
tiian  the  church,  chapel,  registered  building  or  office,  or  other  place  speci- 
fied in  the  notice  and  certificate  as  aforesaid,  or  without  due  notice  to  the 
soperintendent  registrar,  or  without  certificate  of  notice  duly  issued,  or 
without  licence,  in  case  a  licence  is  necessary  under  this  act,  or  in  the 
absence  of  a  registrar  or  superintendent  registrar,  where  the  presence  of  a 
registrar  or  superintendent  registrar  is  necessary  under  this  act,  the  mar- 
rii^e  of  such  persons,  except  in  the  cases  hereinafter  excepted,  shall  be 
nml  and  void :  Provided  always,  that  nothing  herein  contained  shall  ex- 
tend to  annul  any  marriage  legally  solemnized  according  to  the  provisions 
of  an  act  passed  in  the  fourth  year  of  his  late  majesty  George  the  Fourth, 
intituled  an  act  for  amending  the  laws  respecting  the  solemnization  of 
marriages  in  £ngland." 

By  sect  43,  it  is  enacted,  "  that  if  any  valid  marriage  shall  be  bad 
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under  the  proviiioni  of  tbii  act,  b^  meant  of  any  wilfully  fUfe  notice,  cer- 
tificate or  declaration  nude  by  eitlier  party  to  tuch  manio^,  as  to  an^ 
inatter  to  which  a  notice,  certificate,  or  declaration  is  herein  required,  it 
■hall  be  Uwfiil  for  his  majesty's  attorney-general,  or  Bolicitop-general,  to 
sue  for  a  forfeiture  of  all  eiUte  and  intereit  in  any  property  accruing  to 
the  oSending  patty  by  luch  marriage ;  and  the  proccedbg  thereupon  aod 
consequences  thereof  ahall  be  the  same  as  are  provided  in  the  like  caw, 
with  regard  to  marriages  tolenmixed  by  licence  before  the  pasainK  of  tbit 
act  according  to  tlie  ritea  of  the  church  of  England."  See  4  Geo.  IV. 
t76. 

By  sect.  45,  "  this  act  is  confined  to  England,  and  is  not  to  extend  to 
the  royal  family." 

4.  Fxidence  of  a  MarT\age7\ — In  order  to  render  the  proof  of  mi^ 
liages  had  in  Lngland  more  certain,  it  is  expressly  enactra  by  tbe  act) 
before  referred  to,  thai  such  marriages  shall  be  eolenuiized  in  the  pretence 
of  tno  or  more  credible  witnesses,  besides  the  minister  or  registrar  by  n 
before  whom  the  ceremony  shall  take  place;  and  that  immediately  after 
the  celeUralion  of  evety  marriage,  an  entry  thereof  shall  be  made  in  tba 
register  book,  provided  and  kept  tor  that  purpose.  This  book  must  cob- 
tain  all  particulars  of  the  marriage,  and  the  entry  t>e  ^gned  by  the  minia- 
ter  and  (he  parties  married,  and  be  attested  by  the  two  witnesses.  But  a 
copy  of  tbc  register  of  a  foreign  chapel  is  not  evidence  to  prove  a  roap- 
tiage;  nor  the  registers  of  marriages  solemnized  in  the  Fleet(p).  And 
it  would  accm,  that  to  prove  a  Jewbh  marriage  it  is  not  enough  to  pro- 
duce witnesses  who  were  present  at  the  ceremony  in  the  synagt^e  ;  but 
tbc  written  contract  botween  the  parties  should  be  produced,  and  the  exe- 
cution of  it  proved  (cf).  'J'he  best  proof  of  a  marriage  is  the  production  of 
the  register,  or  an  examined  copy  of  such  register,  in  which  an  entry  of 
the  marriage  is  made  in  the  form  prescribed.  And  where  this  is  done,  it 
is  not  necessary  to  call  the  attesting  witness,  tliough  some  proof  of  the 
identity  of  tbe  parties  must  he  given.  So  it  is  minccessary  to  prove  a 
publicnlion  of  banns  or  licence  of  marriage,  or  the  reading  of  the  ser- 
vice (r). 

But  the  p.iriali  or  otlier  register  is  not  the  only  legitimate  proof  of  the 
fact  of  marriage,  though  in  general  it  may  be  the  most  satisfactory  since 
one  who  has  been  present  at  tbc  solemnization  of  the  marriaee,  s  as  com- 
petent lo  speak  to  that  fact  as  the  register  itself.  And  so  the  testimony 
of  the  attesting  witness  in  the  marriage  entry  is  not  superior  to  the  tetti- 
mony  of  any  other  person  who  attended  the  wedding(t). 

And  even  these  modes  wliich  we  linvc  pointed  out  are  not  tbe  only 
means  of  proof,  though  the  most  regular  nnii  most  eflicicnti  since  in  aU 
civil  cases,  except  for  crim.  con.,  general  reputation,  tbe  acknowledgment 
of  the  parties,  and  reception  by  their  friends  as  man  and  wife,  ore  suffi- 
cient to  establish  tbe  proof  of  the  mBrriage(t;.  I'hus  they  will  be  sufH- 
cient  to  entitle  a  son  lo  inherit  property,  llioiigli  the  father  he  still  liring{H). 
And  where  in  an  action  against  husband  and  wife,  on  the  note  of  the  wife 
made  dam  sola,  a  witness  stated  that  he  knew  A.  B.  (tbe  wife)  formerly, 

(p)  Do(  d.  On-ti  ».  Hadoj,  1  Esp.  (j)  I'hil.  T.ii. 

197,— Kcnjon.     S.  P.  Rady.  Faair,  (I)  Lrader   v.   Barry,  1  Esp.  353. 

Pe>ke,23l;  I  Etp.  213.  — Kenyon.      Utt  v.  SucklaHd,   W. 

((>  Hvn<  w  Xotl,  I  Camp.  61.—  Black.  367. 

Ellenboroueh.  (u)  i>«  d.  FUming  v.  Fltmi«g,  4 

(r)  Htmfamgs  v.  Smilh,  4  Dougl.  Biog.  266;  12  Moore,  600. 
33. 
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and  had  heard  that  she  afterwards  married  £.  F.  (the  hushand),  hut  he 
was  not  cross-examined ;  still  his  evidence  was  held  sufficient  prima  facie 
evidence  of  marriage  (jt).  But  to  support  a  defence  to  an  action  of  as- 
sumpsit, that  the  plaintiff  was  under  coverture  when  the  cause  of  action 
accrued,  although  she  lived  as  a  single  woman,  it  is  not  enough  to  prove  a 
bare  declaration  by  her  that  she  had  been  married  to  J.  S.  who  was  still 
alive,  without  actual  proof  of  the  marriage,  or  of  cohabitation  with  her 
supposed  husband,  particularly  if  there  appear  any  reason  to  doubt  that 
the  marriage  was  valid  (y). 

All  recognized  marriages  that  have  been  celebrated  abroad,  or  in  our 
own  country,  by  parties  exempted  from  the  operation  of  the  marriage  act, 
will  require  two  lines  of  evidence  to  prove  them.  The  first  will  be  evidence 
to  prove,  what  are  the  ceremonies  necessary  to  constitute  a  valid  marriage 
in  the  country,  or  under  the  circumstances  in  which  the  marriage  pro- 
fesses to  have  taken  place,  and  the  other  to  prove  that  the  parties  complied 
with  such  ceremonies  (z). 

Thus  evidence  that  British  subjects  in  a  foreign  countrv,  being  desirous 
of  intermarrying,  went  to  a  chapel  for  that  purpose,  wnere  a  service  in 
the  language  of  the  country  was  read  by  a  person  habited  like  a  priest, 
and  interpreted  into  English  by  the  officiating  clerk;  which  service  the 
parties  understood  to  be  3ie  marriage  service  of  the  church  of  England ;  and 
that  they  received  a  certificate  of  the  marriage,  which  was  afterwards  lost; 
is  sufficient  whereon  to  found  a  presumption  (nothing  appearing  to  the 
contrary)  that  the  marriage  was  duly  celebrated  according  to  the  law  of 
that  country,  particularly  siter  eleven  years  cohabitation  as  man  and  wife 
till  the  period  of  the  husband's  death,  and  also  as  such  British  subjects  were 
attachea  at  the  time  to  the  British  army  on  service  in  such  foreign  country, 
who  had  military  possession  of  the  place.  It  seems  that  such  marriage 
solemnized  by  a  pnest  in  holy  orders  (of  which  this  would  be  reasonable 
evidence)  would  be  a  good  marriage  by  the  law  of  England,  as  a  marriage 
contract  per  verba  de  prasentiy  marriages  beyond  sea  bein^  excepted  out 
of  the  marriage  act ;  and  it  would  make  no  difference  if  solemnized  by  a 
Koman  Cathdic  priest  (a). 

A  husband  ana  wife  cannot  be  evidence  for  or  against  each  other,  and 
this  rule  so  far  prevails,  tiiat  in  an  action  by  a  woman  suing  as  a  feme 
sole,  her  husband  is  an  incompetent  witness  for  the  defendant,  to  prove 
her  marriage  (6).  And  a  declaration  by  a  clergyman  that  a  friend  of  the 
wife's  had  forbid  the  banns  the  second  time  they  were  published,  is  not 
admissible  as  a  fact,  but  as  evidence  that  the  clergyman  had  confessed 
that  he  had  married  without  banns  (c).  But  on  a  question  of  settlement, 
the  pauper  having  been  removed  to  her  maiden  settlement,  respondents 
called  A.  to  prove  her  marriage  with  C,  in  order  to  get  rid  of  a  subse- 
quent marriage  of  C.  with  the  pauper :  and  it  was  held,  that  she  was  a 
competent  witness ; — for  C.  not  having  been  called  as  a  witness,  she  did  not 
contradict  him,  and  her  evidence  could  not  be  used  to  criminate  him  (d). 

Where  a  verdict  has  been  obtained,  good  in  point  of  conscience,  and  a 
new  trial  is  attempted  to  be  had,  from  the  want  of  some  necessary  mar- 
riage having  been  proved,  such  a  marriage  may  be  presumed  (e). 

Ci)  Kians  v.  Morgan,  2  C.  &  J.  (b)  Bentley  v.  Coohe,  3  Dougl.  422. 

453.  (c)  Standen  v.  Standen,  Peai^%,  30, 

(v)  Wilson  V.  Mitchell,  3  Camp.  32.— Kenyon.    6T.  R.  331,n. 

393*.— EUeDborough.  (d)  Rex  v.  All  Saints,  Worcester,  6 

(z)  See  Lindo  v.  Btlisariot  1  Hagg.  M.  &  S.  194. 

€.  Rep.  216.  (0  Wilkimon  v.  Payne,  4  T.  R. 

(a)  Rex  V.  Brampton,  10  East,  282.  468. 
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iperatian  of  particular  regulations  prevents  this  rule  from  obtaining. 
iholt  therefore  proceed  to  point  out  their  efftct,   under  two  o:   '' 


the 

ir  three 
diviuons,  for  the  purpose  of  perspicuity  and  order. 

1.  Effect  on  the  Person  of  iheWifo.'] — The  husband  has  by  law  powat 
and  dominion  over  his  wife,  and  may  keep  her  by  force  within  the  bound* 
of  duty,  and  may  beat  her,  though  not  in  a  violent  or  cruel  manner;  furia 
such  case,  or  if  he  but  threaten  to  beat  hur  outrageously,  or  use  her  bar* 
barouely,  she  may  bind  bim  to  the  peace  by  suing  a  writ  of  supplicavil  out 
of  Chancery,  or  by  applicalion  to  the  Court  of  King's  Bench,  or  a  jiutice 
of  the  pence,  or  may  apply  to  the  Spiritual  Court  for  a  divorce  propter 
tatiitiain  (^f).  A  hunbandmay  olsocoti/inf  but  cannot  ifiiprisoii  his  wife  (f); 
Bnd  if  he  use  her  cruelly,  she  will  be  justified  in  leaving  him  and  seeking 
protection  elsewhere,  and  he  will  be  answerable  for  her  expensea(A).  A 
wife  living  apart  from  lier  husband,  according  to  the  terms  of  a  deed  of 
•eparation,  is  no  longer  subject  to  his  authority  (i). 

2.  J!?^fc(  on  lie  Properly  of'  the  ITift.]— By  the  marriage,  the  husband 
acquires  an  immediate  iiilercat  in  all  the  pron^rtj'  of  the  wife ;  but  this  in^ 
terest  is  different  with  res|)ect  to  her  real  and  bcr  personal  property. 

1.  Reo?.]— To  bU  freehold  lands,  whether  held  in  fee-simple,  fee -tail,  or 

(/)  BacAbr.  til.  Bar.  and  Feme,  (A)  Viiit  infra. 

(B.)  h)  Rtx  V.  Mtad.  2  Ld.  Ken.  379. 

(ff)  Ibid. 
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far  life,  the  husliand  and  wife  are  seised  in  right  of  the  wife  (A*).  The  hus- 
band, however,  does  not  become  absolute  proprietor  of  the  inheritance,  but 
at  the  governor  of  the  family,  is  so  far  master  of  it,  as  to  receive  the  profits 
of  it  during  her  life,  after  which  it  goes  to  her  heirs  (/).  Under  these 
circumstances,  after  her  death,  all  his  interest  in  such  property  ceases ;  so 
that  he  cannot  maintain  an  action  of  covenant  against  a  lessee  for  arrears 
of  rent,  accruing  after  the  death  of  his  wife,  on  a  lease  of  her  land  by  him- 
self and  his  wife,  imder  seal,  during  coverture,  and  in  which  the  lessee 
covenanted  with  the  husband  and  wife  and  the  heirs  of  the  wife  for  the 
]^yment  of  rent  (m).  But  if  such  a  lease  be  made  according  to  the  provi- 
non  ci  the  stat.  32  Hen.  VIII.  c  28,  it  continues  during  the  term,  notwith- 
ftanding  the  death  of  the  wife ;  in  which  case,  although  her  heir  be  entitled 
to  the  rent,  he  cannot  enter  or  eject  (n) .  A  mortgage  by  husband  and  wife 
of  her  estate  has  been  held  void  after  the  husband's  death,  and  not  merely 
voidobkj  though  in  the  form  of  a  lease  (oV  But  it  is  laid  down  by  an 
eminent  modem  writer,  that  though  the  husband  has  no  power  over  his 
wife's  real  estate  beyond  what  has  been  pointed  out,  yet  his  alienation  of  it 
would  be  good  as  against  himself,  and  indeed  as  against  all  the  world, 
subject  only  to  the  right  of  entry  of  the  wife,  or  her  heirs  (/>).  So  that 
it  would  appekr  that  the  estate  so  created  by  the  husband  would  be  void-' 
akU  only,  and  not  voidy  and  will  continue  until  defeated  by  the  wife  or 
her  heirs  (9). 

If  a  child  be  bom,  the  estate  of  the  husband  is  enlarged,  and  he  then  be- 
comes tenant  for  life  by  the  curtesy  (r).  But  in  order  to  give  him  this 
enlarged  estate,  it  is  necessary  that  there  should  be  a  seisin  in  law  at  any 
rate,  and  if  possible  a  seisin  in  deed ;  since  a  man  cannot  be  tenant  by  the 
curtesy  of  a  bare  right,  title,  use,  or  of  a  reversion  or  remainder  expectant 
upon  any  estate  of  Sreehold,  unless  the  particular  estate  be  determmed  or 
ended  during  the  coverture  (s). 

Another  requisite  for  the  creation  of  this  estate  is,  that  the  child  bom 
should  by  possibihty  inherit  the  mother's  estate  in  the  land.  And  the  title 
of  the  issue  must  be  as  the  heirs  of  the  wife,  for  if  they  are  entitled  hypur- 
ehasef  their  birth  will  not  entitle  the  husband  (^).  But  it  is  not  necessary, 
diat  the  issue  should  be  the  persons  to  take  the  estate  in  succession  from 
the  wife,  immediately  after  her  death.  If  the  cliild  have  the  possibility  of 
taking  the  estate  of  the  wife  at  any  time,  and  in  any  event,  it  will  be  suf- 
ficient (ti).  Nor  is  it  necessary  that  the  child  should  live  (x).  And  it  will 
not  affect  the  estate  though  the  child  was  bom  anterior  to  the  wife's  be- 
coming seised,  and  died  before  that  event  happened,  the  husband  is  still 
entitled  to  his  estate  by  curtesy.  But  a  different  rule  would  prevail  where 
the  child  is  taken  from  the  mother  after  her  death,  as  in  that  case  the 
fausband  cannot  allege  that  he  had  issue  during  the  marriage  (y).     Nor 


(ft)  Poly  blank  v.  Hawkins,  Doagl. 
329. 

(/)  10  Co.  42.  For  his  power  to 
make  leases,  &c.  see  pest,  **  Landlord 
sod  TenaDt." 

(m)  Hill  v.  Saunders,  2  Blog.  112; 
9  Moore,  238  ;  1  C.  &  P.  80 ;  S.  C. 
in  trrvr,  7  D.  &  R.  17  ;  4  B.  &  C. 
529. 

(»)  Id. 

(o)  Goodright  d.  Carter  v.  Strapkan, 
Um,  763 ;  Cowp.201 ;  1  Dougl.  53, 


Cp)  Moore's  case,  2  Rol.  Rep.  311 ; 
3  Com.  Dig.  489,  (A.  3) ;  1  Prest. 
Cod.  208. 

(q)  1  Prest.  Abst.  336 ;  Bac.  Abr. 
tit.  Leases. 

(r)  10  Co.  42. 

(5)  Co.  Lit.  29  a. 

(0  8  Co.  34  ;  Summsrs  v.  Par- 
tridge, 2  Atk.  47. 

(u)  Prcst.  Est.  515,  516. 

(i)  Co.  Lit.  30  a. 

(y)  Co.  Lit.  29  b. 
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iTould  he  be  entitled  if  tho  child  vere  &  itill-boro  one ;  tlMngb  it  mattoi 
not  trhat  sort  ofa  child  it  ie,  whether  an  idiot,  Sx.  ot  not. 

By  the  custom  of  gavelkind  a  man  may  be  tenant  by  the  curtMy  wi&- 
out  harine  any  issue,  but  under  this  cuitom  he  only  tuet  a  moiety  of  the 
wife's  land,  and  his  estate  is  destroyed  if  be  many  again  (x). 

This  estate  being  a  derivative  interest,  (except  in  theinitance  of  anestata 
tail,  and  estates  aetermining  bv  shifting  or  Bptingine  u*es  and  execQtnj 
devises,)  whencTer  ihe  estate  of  the  wife  determines  m  point  of  limitatian, 
or  is  defeated  by  a  condition,  or  evicted  upon  an  elder  title  in  another,  the 
estate  of  the  husband  will  also  cease  (a),  Estate  by  curtesy  also  is  subject 
to  the  charges  of  the  wife^6);  and  the  heir  at  law  can  oblige  the  tenant  by 
the  curtesy  to  keep  down  interest  as  much  as  any  other  tenant  for  life  (e). 
Tenant  by  Ihe  curtesy  is  punishable  for  waste ;  and  if  he  alien  ui  fee,  m 
tail,  ot  for  life  of  the  lessee,  it  is  a  forfeiture  of  his  estate,  and  the  perMn 
in  reversion  may  take  advantage  of  it  presentiv  (d).  But  a  husband  does 
not  forfeit  his  curtesy  by  adultery,  as  a  wife  noes  her  dower,  for  (here  ii 
no  statute  to  infiict  it  (e).  And  if  by  articles  previous  to  marriage,  a  wo- 
man grant  to  her  intended  husband,  during  their  joint  lives,  the  interetf 
of  her  money,  and  the  rents  of  her  estate,  to  inaint^n  the  house,  &c.  tint 
does  net  abridge  bis  legal  rights;  but  he  is  entitled  to  curtesy,  both  in 
sucli  real  estates  as  she  had  at  the  time  of  the  marriage,  and  in  what  came 
after  wards  IJ')- 

Where  by  a  marringe  settlemmt  the  husband  had  the  wife's  estate  for 
life,  with  a  power  to  grant  leases  for  21  years,  but  no  longer,  and  in  breach 
of  the  power,  he  granted  a  lease  to  A.  for  99  years,  determinable  upon 
lives ;  and  the  wife  survived  him,  and  conveyed  the  fee  to  B. ;  and  in  the 
conveyance  was  recited  the  lease  to  A.,  who  was  recognized  as  being  then 
tenant  in  possession  of  the  estate,  nt  the  yearly  rent  reserved :  it  was  held, 
in  an  action  of  ejectment  brought  by  B.  against  the  assignee  of  the  lease, 
that  the  lease  being  roid,  and  the  recital  only  matter  of  description,  uo 
dcrnund  of  possession  was  necessary  to  sustain  the  action(g). 

2,  Personal]  —Tiie  personal  estate  of  the  wife  becomes  absolutely 
vested  in  the  husband  by  the  marriage,  with  the  exception  of  chattels  real 
and  choses  in  ariion,  which  are  subject  to  the  restrictions  subsequently 
pointed  out.  If  he  please  he  may  assign  her  chattels  reel  either  wholly 
or  in  part,  over  which,  during  his  lifetime,  he  has  an  unlimited  controiJ, 
and  thus  make  their  value  as  absolutely  his  own  as  anv  other  part  of  ber 
personal  estate.  But  if  he  make  no  disposition  of  them  in  bis  lifetime, 
they  survive  to  his  wife,  and  are  not  affected  by  any  provisions  of  hii 

will{/o. 

A.,  being  possessed  of  lands  for  a  term  of  099  years,  previous  to  hii 
marriage  with  B.  granted  the  term  to  ''  B.  and  her  heirs,  immediately  after 
the  death  of  A.,  to  bold  the  same  lo  the  said  B.  and  her  heirs  to  and  lor  ber 
and  their  own  proper  use  for  ever ;"  after  which  the  mariinge  took  place. 
A.  survived  B.  and  died  without  issue,  intestate,  ond  witliout  liaving  taken 
out  administration  to  B.  bis  wife :  when  it  was  held,  that  the  term  upon 

(:)  Co.  Lit.  30a  ;  and  Harg.  n.  1,  276. 

30  i.  (f)  Suadman  V.  Palling.  3  Alk. 

(n)  See  PresU  Est.  61T,  520.  433  ;   Mios.  Co.  Liu  vol.  i.  S6S.  n. 

(6)Djer,51b.  n.  (g)  Djid.  Biggiv.Whilt,  2  D.  & 

(c>  1  Alk.  606.  ]|.  7(6. 

(J)  2  Imt  309.  <'')  Co.Lit.46,  46  b,  361;  Datd. 

(()  Sidney  V.  Sidnti/,  3  P.  IVms.  Rvbtrts  v.  Palgrtan,  I U.  Black.  535. 
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the  death  of  A.  went  to  bis  admiQistrator^  and  not  to  the  administrator  of 
B.(i). 

If  there  be  an  actual  disposition  of  the  wife's  term,  it  will  not  matter 
though  the  land  was  never  out  of  the  possession  of  the  husband ;  as  where 
the  misband  purchases  a  new  lease  of  the  land^  thereby  effecting  a  legal 
surrender  of  the  first  term,  this  will  amount  to  a  disposition  {j).  The 
bringing  an  ejectment  for  the  land  in  his  own  name  will  have  the  like 
effect  (Ac).  So  the  covenanting  or  agreeing  to  grant  an  under-lease  of  the 
wife's  term  of  years  will  be  a  good  disposition  of  the  term  in  equity  (/); 
and  if  the  husband  mortgage  it  and  do  not  pay  the  money  on  the  day 
stated,  the  estate  of  the  mortgagee  is  become  alisolute,  and  the  wife's  in- 
terest determined.  And  it  would  seem  that  if  the  equity  of  redemption 
be  reserved  to  the  husband  alone,  her  right  would  be  defeated  in  equity 
also  (i9i).  But  if  the  money  were  paid  at  the  day,  the  mortgage  would 
produce  no  effect  on  the  estate. 

The  husband  takes  the  precise  interest  in  the  lease  that  his  wife  had,  so 
that  if  she  were  a  joint  tenant  no  severance  is  occasioned ;  and  therefore, 
should  she  die  before  her  interest  is  aliened,  the  other  joint  tenant  would 
be  entitled  to  the  whole  (n).  A  man  who  marries  a  woman  who  is  an 
administratrix,  may  surrender  or  dispose  of  a  term,  which  she  has  in  that 
right  (o). 

Chotes  in  action  belonging  to  the  wife  are  so  far  vested  in  the  husband 
that  he  may  reduce  them  into  possession,  and  thus  entirely  defeat  the 
wife's  interest  in  them  (p) ;  but  if  he  do  not  adopt  this  course,  and  should 
die  before  any  alteration  be  made  in  them,  they  will  go  to  the  wife ;  nor 
will  they  without  this  alteration,  survive  to  the  husband,  upon  the  death 
of  the  wife,  but  as  he  is  entitled  to  them  as  her  administrator  (g), 

A  bond  conditioned  for  the  payment  of  money  after  the  obligor's  death, 
made  to  a  woman  in  contemplation  of  the  obligor  manying  her,  and  in- 
tended for  her  benefit  if  she  should  survive,  is  not  released  by  their 
marriage.  And  if  the  marriage  be  pleaded  in  bar  to  an  action  of  debt  on 
the  bond  against  the  heir  of  the  obligor,  a  replication  stating  the  purposes 
ibr  which  the  bond  was  made  will  be  good,  for  they  are  consistent  with 
the  bond  and  condition  (r).  So  marriage  does  not  release  a  demand  which 
the  woman  may  have  on  her  husband  in  a  representative  character ;  as 
where  a  woman  residuary  legatee  married  the  sole  executor,  her  share  of 
the  residue  was  held  to  survive  to  her(s). 

But  a  bill  of  exchange  payable  to  the  wife  is  a  chattel  personal,  and  not 
a  mere  chofe  in  action^  and  it  vests  absolutely  in  the  husband,  without 
any  indorsement  by  the  wife,  so  that  he  may  sue  on  it  alone  in  his  own 

name  (<}• 

A  married  woman,  being  administratrix,  received  a  sum  of  money  in 
that  character,  and  lent  the  same  to  her  husband,  and  took  in  return  for 


(•)  Dot  d.  'RcberU  v.  Polgrean,  1 
H.  BladE.  635. 

(j)  2  Roll.  Abr.  495. 

(X)  Co.  Lit  46  b ;  Roll.  Abr.  345 ; 
itd  vide  4  Yin.  Abr.  50,  pi.  18  in 
marein. 

(0  Siead  v.  Creagh,  9  Mod.  43; 
Druct  V.  Dennisor,  6  Ves.  385 ;  1 
Scho.  &  Lef.  52. 

(w)  Radford  v.  Young,  2  P.  Wms. 

»)  Co.  Lit  185;  Plowd.  418. 
9)  Thruttout  d.  Leviek  v.  Coppin, 


t 


2  W.  Black.  801 ;  3  Wils.  277. 

(p)  Given  to  husband  and  wife, 
administratrix,  the  husband  alone  may 
declare  on  it,  as  on  a  bond  made  to 
himself;  Ankersttin  v, Clarke,  4T.  R. 
616. 

(q)  Co.  Lit  351 ;  3  Mod,  186. 

(r)  Milburne  v.  Ewart  and  othert, 
5T.R.381. 

(i)  Baker  v.  Hall,  12  Ves.  497. 

(0  M'Neilage  v.  Holhwav,  1  B. 
&  Adol.  218 ;  and  tee  1  East,  432. 


it  tha  joint  and  leveTBl  ]>nniiiuory  Dota  of  her  hiuband  and  two  otha 
persons,  payable  to  ber  with  intercat:  it  wai  held,  that  although  ahe  could 
Hat  have  maintaiDed  any  action  upon  the  ooU  duiiog  the  lifetime  of  bat 


a  action  npon  it  againit  either  of  the  other  maken,  at  any  tmM 
vilhin  aix  vean  after  the  death  of  her  hutband,  and  nearer  interait  fi«B  ' 
the  date  of  the  notc(u).  So  where  D.  E.,  the  father  of  £.  N.,  after  h« 
marriage  drew  a  check  in  her  favour  upon  hii  bankers  for  1 0,OODJ^  and  At 
banken  gave  her  a  promiuory  note  for  tha  1 0,OOOJ.,  and  1 ,0001.,  part  oTtha 
mindpaf  money  due  on  tbe  note,  wa>  pud  to  W.  L.  N.,  the  hutband  it 
C.  N .,  and  he  also  received  the  intereat  due  on  the  note  up  to  the  titn«  tt 
fail  death :  it  was  held,  that  upon  hii  death  C.  N.  wat  entitled  to  tbe  noM 
ai  a  c/ioK  in  artion,  which  had  lurvived  her  (f). 

Where  a  husband  and  vife,  by  deed  executed  bj  both,  anigned  to* 

Cchaier  for  valuable  conudetation,  a  moiely  of  a  ihareofau  aacertaincd 
d,  in  which  the  wife  bad  a  vested  interest  in  remainder,  expectant  ca 
the  death  of  a  tenant  fur  life  of  that  fund,  and  both  the  wife  andtlw 
tenant  for  life  outlived  the  huiband :  it  was  held,  that  the  wife  waaenlida^ 
by  right  of  mrvivorahip,  to  claim  the  whole  of  her  ihareof  thetiiud  R||ainit 
such  particular  nsnignec  for  valuable  consideration  (y).  But  in  the  eaie 
of  a  married  woman,  who  was  the  committee  of  the  estate  of  her  lunatic 
standing  in  the  name 
!r  made  in  t 

._  il  in  tliB  mft. 

lunacy,  and  part  of  it  waa  sold  out  and  applied  inpayment  (rf'cotti;  after 
which  the  lunatic  died,  leaving  his  wife  htm  surviving:  it  was  held,  that 
tbe  stock  had  been  reduced  into  the  possession  of  the  lunatic,  and  that  the 
wife  was  not  entitled  to  it  by  right  of  survivorship  (i). 

Where  the  husband  reduces  ttie  chote  in  action  into  bis  possession,  hf 
teceivbg  it  at  the  hands  of  his  agent,  aulboriicd  to  receive  it  by  power  «f 
attorney,  it  becomes  absolutely  his,  and  the  wife's  interest  is  defeated  (a). 
The  funds  of  a  married  woman,  standing  in  the  name  of  the  accountait^ 
geoeral  to  her  account,  may  be  pledged  by  her  husband(fr).  But  poaiea- 
■ion  by  husband,  as  executor  and  trustee,  is  not  a  reduction  into  pnrtnrawnn 
of  bis  wife's  share  of  the  residue,  entitling  him  against  her  tight  by  ant- 
viving  (c).  And  the  administrator  of  a  husband  who  survived  his  wift^ 
and  died  without  taking  out  administration  of  her  elfects,  cannot  recover 
her  cAoict  in  actum ;  since  for  that  purpose  administration  must  be  taken 
out  to  the  wife((/).  The  reduction,  however,  of  the  wife's  chem  in  actiim 
into  possession  on  the  part  of  the  husband,  must  be  ^uoif' husband,  to  defeat 
the  wile's  interest,  since  if  they  come  into  liis  hands  and  posscsaion  in 
▼irtue  of  some  other  character,  this  effect  will  not  be  produced  (e). 

3.  The  Manner  jti  lehich  the  ^ulet  may  be  avoided  thai  tuaeliy  operate 
on  the  Wife't  Pnyier/y.] — The  rules  respecting  the  wife's  pnnierty,  whid 
have  thus  been  laid  down,  apply  only  where  she  has  the  abaolute  ditponl 
of  it,  and  where  it  has  \teea  given  her  unconditionally  and  withomt  any 
ralid  restrictions  being  annexed  to  it,  to  defeat  such  rules;  and  when  aW 

(u)  nichardt  v.  Richard;  2  B.  &  (b)  Sa«iam  T.  Drwar,  3  Rosa.  91> 

Adol.  447.  (e)  Baktr  t.  Hmll.  12  Yea.  jdq. 

(i)  Kaih  1.  Kath,  2  Madd.  133.  497. 

(v)  Puntni  1.  Jacfcimi,  1  Russ.  1.  (d)  Bcto  v.  Kimpion,  2  B.&  Adol. 

(i)  In  Tt  Jenhini,  5  Rot*.  163.  373. 

(a)  RoU.  Abr.342.  (<)  Bakir  t.  Halt.  12  Ves. 497. 
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al  tliA  time  of  her  marriage,  no  settlement  was  made  of  the  property  of 
vhich  she  was  possessed,  preventive  of  her  husband's  controul  over  it,  for 
in  mch  cases  these  rules  will  not  apply. 

Thus  where  a  legacy  is  e:iven  to  a  married  woman  for  her  own  use  and  at 
her  own  disposal,  it  vests  m  her  as  her  separate  estate  {f).    And  in  such 

' of  h 


she  may  dispose  of  it  hy  will,  without  the  assent  of  her  husband  (g). 

Bat  where  lands  were  settled  upon  trust  after  the  death  of  the  settlor, 
to  tell  the  same,  and  distribute  the  proceeds  among  all  the  settlor's  chil- 
drai  funnjiM/isi ;  and  as  to  the  shares  of  the  two  who  were  married  wo-> 
men,  the  trustees  were  directed  to  pay  the  same  "  into  their  own  and  re- 
mctive  hands,  to  and  for  their  own  use  and  benefit ;"  but  in  case  they 
Hiould  he  then  dead,  to  pay  their  shares  to  their  respective  husbands  for 
their  own  use  and  benefit ;  it  was  held,  that  these  shares  did  not  vest  in 
&e  married  women  to  their  separate  use  (A). 

To  avoid  also  the  operation  of  the  rules  of  law  in  reference  to  a  vrife's 
nnmerty,  a  woman  may,  before  marriage,  with  the  consent  of  her  intended 
luisliand,  convey  all  her  stock  in  trade  and  furniture  to  trustees,  to  enable 
her  to  carry  on  her  business  separately ;  and  if  the  husband  do  not  inter- 
meddle with  them,  and  there  be  no  fraud,  such  effects  (though  fluctuat- 
ing) are  not  liable  to  his  debts ;  but  whether  the  trade  be  carried  on  solely 
by  the  wife,  or  jointly  with  the  husband,  is  a  question  of  fact  for  the  jury; 
nd  if  they  determine  the  latter,  the  stock  in  trade  is  liable  to  tlie  debts  of 
the  husband ;  but  even  in  such  a  case  the  furniture  is  not,  though  removed 
to  the  husband's  house.  It  is  no  objection  to  such  a  settlement,  that 
tiiere  is  no  inventory  of  the  goods  intended  to  be  thus  settled  (i). 

So  where  a  feme  sole,  who  kept  a  horse  and  chaise  to  visit  her  customers 
befiore  marriage,  by  deed  conveyed  to  trustees  ''  all  her  household  fumi- 
tnre,  goods,  and  chattels,"  (specified  in  a  schedule  in  which  the  horse  and 
chaiae  were  not  included),  and  "  all  her  stock  in  trade,  materials,  and 
other  artidea  belonfi;ing  to  her,  in  and  about  her  said  business."  Afler 
marriage  she  used  the  norse  and  chaise  as  before :  and  it  was  held,  that 
die  hone  and  chaise  passed  to  the  trustees  by  the  deed,  and  were  not  liable 
to  be  taken  in  execution  for  the  debts  of  her  husband  {k).  In  another 
oee,  by  settlement  before  marriage,  thirty-two  cows,  &c.,  and  the  increase 
Mid  produce  arising  therefrom,  the  property  of  the  woman,  were  assigned 
to  trustees  im  her  separate  use,  the  husband  covenanting  to  permit  her  to 
eaixy  on  the  trade  of  a  cow^keeper  for  her  own  sole  use.  After  the  mar- 
naffe  the  wife,  with  the  profits  of  her  trade,  purchased  four  more  cows : 
and  it  waa  held,  that  the  settlement  was  good  against  the  creditors  of  the 
hnthand,  and  Uiat  the  cows  purchased  after  the  marriage  were  also  pro- 
tected by  it  (/). 

Bat  where  by  a  marriage  settlement,  stock  was  assigned  to  trustees,  upon 
tmst  to  pay  the  interest  and  dividends  to  the  husband  for  life,  and  in  case 
he  should  survive  the  wife,  upon  trust  to  transfer  the  said  stock  to  the 
hmJwnd,  "  his  executors,  administrators,  or  assigns,  to  and  for  his  and 
iheir  own  use  and  benefit;"  but  in  case  the  wife  suould  survive  the  hus- 
haod,  upon  trust  during  her  life  to  pay  the  interest  and  dividends  as  she 
ahoold  a{qpoukt,  and  iSter  her  decease,  upon  trust  to  transfer  the  stock 

(/)  Priehard  v.  Ames,  1  Turn.  &  618  ;  and  see  Ex  parte  Ray,  1  Madd. 

Rass.  222.  199. 

(g)  Futiplaet  v.  Gorgee,  3  Bro.  C.  (k)  Dean  v.  Brown,  8  D.  5c  R.95; 

C. 8.  5  B.  &  C.  336;  2  C.  &  P.  62. 

(&)    Tykr   v.  Lake,  2  Rass.  &  (0   HasUugton  v.  Gill,  3  Dougl. 

llybe,  183.  415 ;  3  T.  R.  620,  n. 

(t)  JorMon  V.  Woolloton,  3  T.  R. 


930  Htidmd  Md  Wife. 

"  unto  the  enecuton  or  adminutTston  of  the  said  G.  ^f.  (the  hiubaad)  Id 
and  for  tbeir  own  use  and  benefit;"  and  the  wife  lurviTed  die  hiuband,  aid 
took  out  adminiilntion  of  Ma  e^ts,  and  claimed  an  abaolute  interert  io 
the  whole  Mrpw  of  the  itock :  it  woi  held,  that  ihe  woi  not  entitled  (m). 

So  where  a  party  in  a  marriage  aettlement,  redting  that  I.,  fait  intended 
wifb,  was  poasewed  of  certain  good^  and  (bat  it  had  been  s^ed  that  in  cua 
■be  aurriTed  him  she  ihould  have  the  goods  and  such  arbcln  as  might  be 
Iwought  in  lien  thereof  foi  her  own  uae,  and,  in  ease  she  should  die  beftts 
him,  that  she  might  dispose  of  the  goods,  coTenanted  with  tnisteee  dut 
he  would  not  dispose  of  tlie  goods  without  (he  consent  of  I. ;  that  he  would 
purcbue  new  article*  in  lieu  of  those  which  might  be  worn  out  or  diapoaed 
of;  that  if  she  survived  him,  she  should  have  the  goods  for  her  own  m^ 
and  ifhe  survived  her,  that  she  should  dispose  afthemiDfaject  to  bis  life  in- 
terest. No  aswgnment  of  the  goods  was  made  to  the  trustees.  N.  and  L 
separated  after  their  marriage,  and  1.  demised  the  goods  to  F.  as  a  feailj 
tenant :  under  which  circumatancei  it  was  held,  first,  that  the  goods  itat, 
notwithstanding  (he  settlement,  the  property  of  N.,  and  might  be  ieiaed 
under  a  fi.  fa.  against  him ;  but  secondly,  that  they  could  not  be  seised 
for  his  debt  during  the  continuance  of  the  demise  to  F.  (n). 

A  marriage  settlement  of  a  trader  securing  the  wife  s  fortune  in  Aa 
event  of  bankruptcy  may  be  a  fair  and  valid  9c(tlemcnt(o).  As  where 
part  of  (he  trust  fund  conriiits  of  the  wife's  fortune,  a  limitation  totbehni- 
band  until  bankruptcy,  and  upon  that  event  for  (he  benefit  of  the  wife  and 
children,  is  valid  to  the  extent  of  the  wife's  portion  of  the  Aind  {p). 

Where  a  lady  having  actually  married  with  the  consent  of  guardiau 
named  by  her  deceased  supposed  putative  father,  and  confirmed  by  the 
Court  of  ChancDry,  suffered  a  recovery,  and  declared  tlie  uses  to  the  joint 
appointment  of  hcnelf  end  her  husband,  with  remainder  in  strict  settle- 
ment ;  but  on  its  being  discovered  that  her  supposed  marriage  was  voi^ 
because  at  the  time  thereof  her  legal  father  was  alive,  and  did  not  content 
to  the  marriage,  the  parties  conceived  that  the  settlement  and  recoveij 
were  void,  and  executed  a  deed  of  revocation,  and  suffered  another  recoreij, 
after  which  the  lady  made  anew  settlement:  it  was  held,  that  the  recovery 
and  first  settlement  were  valid,  although  made  under  a  mistake  of  the 
aituation  in  which  the  parties  s(uod(7).  But  where  in  contemplation  of  it 
marriage  between  A,  and  B.,  settlements  were  made  of  real  estate  belong- 
ing Ic  B.,  the  intended  wife,  and  of  perBonalOr  belonging  to  A.,  the  in- 
tended husband,  upon  uses  and  trusts  which,  after  the  solemnization  ef 
the  marriage,  were  to  arise  for  (he  benefit  of  the  husband  and  wife,  and 
their  issue;  and  the  marriage  ceremony  was  performed,  and  the  partie*  lived 
together  as  husband  and  wife  \  but  luter  (ho  lapse  of  more  than  a  year, 
and  before  the  parties  had  any  children,  Ihe  marriage  was  discovered  to 
be  void,  and  they  executed  deeds  purporting  to  revoke  the  fonner  settle- 
ment; and  some  time  afterwords  a  uew  settlement  in  contemplation  of  mar- 
riage was  made  including  the  same  property  as  the  former,  but  different 
from  it  in  (hein(et'eslsgiTen  to  the  issue,  as  well  as  in  other  provisions;  and 
the  parties  then  intermarried,  and  there  was  issue  of  the  marriage:  it  waa 
held,  that  the  first  settlement  being  founded  on  mistake  and  misapprehen- 
Bion,  was  not  binding  on  the  parties,  and  (bat  the  rights  of  the  issue  both 

(m)  JUartfioii  v.  ColUu,  1  Y.  &  fp)    L«(»r  v.  Garland,  1  Mont. 

Col.  232.  471. 

in)  Uodi.lamb,\C.ti3.Z6.  (3)    ioughtm   *.   SandJbiidi,    3 

(a)    Higpnton  1.   KiUy,  1  Rose,  Taaat.  342. 
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as  to  the  real  estate  and  the  personalty  were  regulated  by  the  second  set- 
tlement (r). 

If  there  be  an  agreement  before  marriage  that  a  settlement  shall  be 
made  of  the  wife's  estate,  reserving  to  her  a  power  of  disposing  of  it,  which 
agreement  is  signed  by  the  intended  husband  and  wife,  but  not  sealed,  and 
before  the  mama^c  the  wife  disposes  of  it  to  the  husband,  who  survives 
her,  and  devises  tne  estate  by  will,  the  title  of  the  devisee  is  such  a  doubt- 
fid  equity,  as  cannot  be  set  up  in  an  ejectment  against  the  title  of  the  wife's 
heir  at  law  (s). 

Where,  however,  a  settlement  is  made  by  a  woman  of  her  separate  pro- 
perty before  marriage,  for  the  purpose  of  taking  it  out  from  the  controul 
of  her  husband,  and  depriving  him  of  an  interest  in  it,  such  settlement  must 
be  made  with  his  knowledge,  or  otherwise  it  will  be  considered  as  a  fraud 
upon  the  husband,  and  upon  that  ground  will  be  set  aside.  Thus  where 
a  woman  ten  months  before  her  marriage,  but  after  the  commencement  of 
that  intimate  acquaintance  with  her  future  husband,  which  ended  in  mar- 
riage, made  a  settlement  of  a  sum  of  money  which  he  did  not  know  her  to 
be  possessed  of:  the  marriage  took  place,  she  concealing  from  him  both 
her  right  to  the  money  and  the  existence  of  the  settlement.  Ten  years 
afterwards  she  died;  and  after  her  death  he  filed  a  bill  to  have  the  money 
paid  to  him :  when  it  was  held,  that  the  settlement  was  void,  as  being  a 
raid  on  his  marital  rights  (f).  But  where  it  is  a  widotD,  and  she  settles 
the  property  on  the  children  of  a  former  marriage,  the  rule  would  appear 
to  be  different  (ti). 

4.  The  effect  of  Marriage  on  the  Acts  and  Agreements  of  the  Wife  an" 
terior  to  that  Event."] — By  the  marriage,  the  husband  and  wife,  in  the  eye 
of  the  law,  become  but  one  person,  with  an  identity  of  interest  and  will, 
that  works  an  extinguishment  or  revocation  of  seveim  acts  done  by  the  Avife 
before  her  marriage ;  and  this  not  only  for  the  benefit  of  the  husband,  but 
ako  for  the  wife,  Test  under  the  influence  of  the  husband  she  may  be  in  ^ 
duced  to  prejudice  herself.  Thus  the  marriage  of  itself  revokes  any  will 
which  the  wife  might  have  before  made,  and  makes  it  absolutely  void  (x) ; 
10  that  it  wiU  not  be  revived,  though  she  outlive  her  husband  (y).  And 
where  the  intended  husband  agrees  to  give  his  wife  power  of  making  a  will 
tfler  marriage,  and  she  on  the  strength  of  the  agreement  makes  one  before 
toe  ceremony  has  taken  place,  it  will  be  revoked  bv  the  marriage  {z). 
And  a  prohibition  lies  to  the  Spiritual  Court,  if  a  suit  be  instituted  to  ob- 
tain a  general  probate  of  the  will  of  a  woman  made  during  her  coverture, 
tbouf h  with  her  husband's  consent,  and  though  she  survived  him ;  for  he 
oodld  not,  by  any  assent  of  his,  enable  her  to  dispose,  by  any  will  made 
during  the  coverture,  of  property  which  she  mieht  acouire  after  his  death, 
but  only  of  property  over  which  he  himself  nad  a  aisposing  power  (a). 
A  surrender  of  a  copyhold  estate  by  a  feme  sole  to  the  use  of  her  will,  if 
not  made  absolutely  void,  is  at  least  suspended  by  a  subsequent  marriage; 
in  either  of  which  cases  its  operation  is  prevented  (6). 

(r)  Behinnn  v.  Dickinson ,  3  Russ. 

(s>  J)o€  d.  Hodsden  v.  Staple,  2  T. 
R.684. 

(t)  Coddard  v.  Snow^  1  Russ.  485. 

(m)  Hunt  v.  Vatxhewi,  Vern.  408 ; 
Vtmstead  v.  Seart^,  1  Atk.  265; 
Dm  t.  Bimtl€dg$,  Cowp.  711;  D$ 
Mmmenit§  v.  Cramplon,  1  Ves.  6c 
Bet.  354. 

(0  4  Co.  60;  CotUr  ?.  Lager,  2 


P.  Wms.  624. 

(y)  Lewis**  case,  4  Burn,  £•  L.  48  ; 
and  see  7  Guil.  IV.  and  1  Vict.  c.  26, 
s.  18. 

(s)  Hodsden  v.  Lloyd,  2  Bro.  Chan. 
R.  534  ;  2  T.  R.  684. 

(a)  Seammell  v.  Wilkinson,  2  East, 
552 ;  and  see  Jenkin  v.  Whitehoust, 
I  Burr.  431 ;  2  Ld.  Ken.  161. 

(6)  Ambl.  627. 


933  HnAani  and  tt'ifi. 

But  the  law  does  not  make  void  every  act  of  hen,  though  itibonldb* 
TDUiifeBtly  injurious  to  both  huaband  and  wife,  ai  where  she  make*  a  1mm 
at  will,  or  is  a  leuee  at  will,  the  eitatc  is  not  detennined  by  marriage,  not 
can  ilic  herself,  without  the  consent  of  her  husband,  detennine  the  leaae 
in  either  ea»e(c).  So  where  a  warrant  of  atlomey  wns  given  to  confeM 
a  judgment  to  a  feme  M>1e,  the  Court  gave  leave,  notwithstanding  her  snb- 
sequeiit  inarriagc,  to  enter  up  judgment,  for  tliat  the  authority  shall  notba 
deemed  to  be  revoked  or  cuuntermanded,  because  it  is  for  the  huaband'l 
advantage ;  but  it  would  be  otherwise  if  she  had  given  a  warrant  of  aito^ 
nej,  for  tliat  is  to  charge  the  husband  (rO- 

6.  Tfie  Effect  of  Marriage  uii  Ihc  nibtequeni  ecquired  Properlu  of  t\ft 
Wi/c.] — The  legal  unity  that  we  have  before  pointed  out,  as  produced  hr 
marriage  between  a  mau  and  his  wife,  gives  the  husband  the  same  genetH 
right  over  the  real  and  petsonal  estate  of  his  wife,  coming  to  her  afier  dw 
tnarriaee,  that  he  haabeen  shown  to  possess  over  the  property  belonging  to 
her  at  tlic  time  that  event  took  ]ilace ;  and  this  holds  good,  whether  nieh 
property  comes  to  her  by  way  of  gift,  devise,  or  as  the  result  of  her  ovb 
personal  labour.  Tlius  even  though  a  wife  live  separate  from  her  buabon^ 
and  support  her  children,  and  earn  a  salary  for  her  services,  yet  the  pai^ 
owing  it  cannot  pay  her,  after  notice  from  the  husband  not  to  do  lo;  at 
ahoidd  he  do  so,  the  husband  may  sue  him  for  its  amount  (e).  So  if  the 
husband  and  wife  are  divorced  a  menu  et  Ihoro,  and  a  legacy  be  left  her, 
the  husband  may  release  it(r*).  So  a  husband  is  entitled  to  the  pCT- 
Bonal  property  of  his  wife,  which  she  has  acquired  by  linng  apart  ftom 
him  ill  adultery  (^). 

Tliusa  woman,  living  apart  from  her  husband,  aequired  b  sum  of  money, 
which  she  deposited  in  a  bank ;  after  which  she  tnnrricd  another  man,  and 
on  that  account  the  money  was  vested  in  trustees  for  thebenelit  of  herself  and 
her  illegitimate  children.  She  was  afterwards  tried,  convicted,  and  executed 
for  murder.  Tlic  trustees  e^pended  a  considerable  sum  in  her  defence,  and 
made  un  ajiplication  to  the  bankers  for  the  money  so  deposited,  but  it  to- 
peered  that  such  application  was  not  made  bona  fide  in  execution  of  toe 
' — ts  of  the  settlement.     The  lirst  husband  claimed  the  money,  and  the 


directed  that  the  costs  of  the  bankers  should  be  paid  by  the  plaintiff  (tlw 
husbaod)  to  be  repaid  to  him  by  the  trustees  (A). 

Money  ordered  to  be  paid  to  tho  huabacid  in  right  of  his  wife,  is  s 
vested  interest  in  him  (i).  Where  a  married  woman  being  entitled  under 
a  will  to  stock  and  cash,  forming  part  of  a  residue,  and  her  husband  wrota 
to  one  of  the  executors  requesting  that  the  stock  should  be  transferred  into 
the  names  of  certain  trustees,  for  the  wife's  separate  use,  and  tliat  the  caib 
■hould  be  paid  to  himself,  and  these  requests  were  complied  with,  and  lbs 
husband  employed  part  ot  the  cosh  in  increasing  the  amount  of  the  stock, 
and  afterwaitis  became  bankiupt  and  died ;  it  was  held,  that  the  ttodk 

Cm.  EVa.  SOB ;  itnd  tee  3  B.  Et  C. 
391;  but  contra,  see  an  aaonyaova 
case,  9  Mod.  43. 

(g)  Agar  T.  BMhiin,  3  C.  M.  &  R. 
:i  3Sg  i  3  Burr.  1469  ;   7  Mod.      699 ;  1  Tyr.  U  G.  160. 
oo.  (ft)  Id. 

(t)  Gleter  1.  DruTV  LaiM  Tliaitrt,  (i)  HtygaU  v.  Ananty,  3  Dt».C 

3  CUM  17.  C.  363. 

Crj  H(rf,  Abr.  a<3j  Moot.  665; 
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transfeired  by  the  exeeuton  was  not  reduced  into  possession  by  the  hus- 
band, and  therefore  bdonged  to  the  wife  by  survivorship;  but  that  the  as- 
signees under  the  bankruptcy  were  entitled  to  the  increase  made  by  the 
husband  {j). 

6.  ^'hat  Legal  Acts  the  Wife  mat/ perform  after  Marriage,'] — As  a  ge- 
neral rule,  after  marriage  the  wife  has  no  power  to  contract  any  debts,  or  to 
execute  any  deed,  either  for  the  assignment  of  property  or  to  bind  her- 
sdf  in  any  way.  Thus  ajeme  covert  cannot  malce  an  attorney  (k)  ;  and 
a  judgment  confessed  to  her  is  void,  and  so  is  her  bond  (/) ;  nor  can  she 
be  estopped  by  her  own  act  (m).  But  an  agreement  by  a  wife,  without 
the  knowledge  of  her  husband,  to  pay  additional  rent  out  of  her  separate 
property,  is  good  in  equity  (n).  but  she  cannot  make  a  will,  except  to 
dispose  of  property  which  she  has  in  autre  droit  as  executrix ;  and  this 
she  may  do  without  her  husband's  consent  (o),  since  of  such  property  the 
law  makes  no  eift  to  the  husband,  though  he  survive  (/?).  if  a  woman 
be  married  de  facto  to  one  whom  she  knows  to  have  another  wife,  and  she 
executes  a  deed  as  his  wife  jointly  with  him,  she  is  bound  as  a  feme 
tok{q). 

Under  3  &  4  Will  IV.  c.  74,  ss.  77,  91,  &  feme  covert,  when  her  husband 
has  absconded,  and  has  not  been  heard  of  ror  some  time,  may  pass  a  con- 
tingent  life  interest  in  freehold  proper^  (r).  A  feme  covert  may  also  have 
bound  her  heirs  by  levying  a  fine  of  her  own  inheritance,  without  her 
husband  ;  but  the  husband  may  have  entered  and  defeated  it,  either  during 
the  coverture  or  after  death,  if  entitled  to  an  estate  by  the  curtesy  (s).  So  a 
wife  may  execute  a  naked  authority  without  her  husband,  whether  given 
before  or  after  marriage.  And  so  where  both  an  interest  and  an  authority 
pass  to  the  wife,  if  the  authority  be  collateral  to  and  do  not  flow  from  the 
raterrst,  because  there  the  two  are  as  unconnected  as  if  they  were  vested 
in  different  persons  (t).  But  if  a  note  be  made  payable  to  a  feme  sole  or 
order,  and  she  afterwards  marry,  she  cannot,  during  the  covertiue,  indorse 

H(«). 

Where  the  husband  havine  taken  a  bond  conditioned  to  pay  his  wife 
an  annuity  by  the  obligor,  the  latter  cannot,  without  the  assent  of  the 
husband,  agree  with  the  wife  to  discharge  himself  from  future  payments 
of  the  annuity  for  a  certain  period,  in  consideration  of  his  discharg- 
ii^  certain  debts  of  the  husbana ;  but  the  husband  may,  notwithstanding, 
sue  for  the  arrears  of  the  annuity  when  due  (v).  Where  a  married  woman 
lirea  apart  from  her  husband  under  articles  of  separation,  by  which  he 
covenants  "  that  she  shall  enjoy  to  her  own  use  all  such  estates,  both  real 
and  personal,  as  shall  come  to  her  during  the  coverture,  and  that  he  will 
join  in  the  necessary  conve3rances  to  limit  them  to  such  uses  as  she  shall 
appoint;"  and  copyhold  lands  having  afterwards  descended  to  her,  the 
kwMnd  again  covenants  in  the  same  manner  as  before,  and  "  that  he 

(J)  RyUnd  V.  Smith,  1  Myhie  &  (v)  Stowe  v.  Drinkwat€r,  I^fft,  83. 

Crtig,  53.  (?)  •^n<ti«  v.  Maton,  3  Anst.  833* 

(fc)  Ouldi  V.  Safuom,  3  Taunt  261.  (r)  Expart$  Gill.  1  Bing.  N.  B. 

(0  Roberts  v.  Fienon,  2  Wils.  3.  168. 

(«}  Parksr  v.  Manning,  7  T.  R.  ($)  10  Co.  43  ;  Co.  Litt.  46. 

538.  (0  Co.  Litt.  112  a,  note  (6) ;  Psa- 

(u)  MdMrn-  V.  Fuller,  I  Ves.  jan.  e^k  v.  Monk,  2  Ves.  191 ;  Doumu  v. 

513.  Timperon,  4  Russ.  334. 

(i)  SenstH€ll  V.  Wilkinson,  2  East,  (u)  Connor  v.  Martin,  3  Wils.  6. 

652.  '  (v)  Brown  v.  Bsiimni,  3  £ast»  331. 
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viU  join  in  nirrendcring  luch  eiUtet  lo  lucti  lues  M  ihe  thaU  sppoiot :" 
the  wife  maj  iiuTCnder  the  copfhold  landi  vithmit  the  huiband  joining 
ftnd  without  a  ipccial  cuitom  for  that  purpote  (i). 

A  wife  niQj  acquire  a  BejuirBte  character  bj'  the  civil  death  of  lier  hui- 
band, hy  exile,  and  funnerly  by  pi ofcuion  and  abjuration  of  th?  realm  (y); 
and  then,  under  thcec  drniuiBtancei,  ebc  will  be  competent  to  the  per- 
fomiancn  of  any  ciril  acts  a»if  she  were  aj^metole. 

7.  ir'l/r'l  fritilcgrs  efter  Marriage.]— AH  debti  contracted  b\-  a  wife 
are,  if  proper  one*,  uie  aehta  of  her  husband,  with  which  the  hag  nothing 
to  do  in  the  way  of  liuhilily.  But  where  a  married  woman  hating  a  lepa- 
ratc  estate,  and  liTiug  npart  from  her  husband,  employed  a  Mlicitor  in 
variotis  transaetians,  and  promised  by  letters  to  pay  him,  hut  without  re- 
ferri[ig  to  her  separate  estate,  it  wat  held  that  her  separate  estate  was 
liable  to  the  payment  of  the  solicitor's  bill  of  coitg(i).  And  it  would 
te<in  that  the  separate  estate  of  a  fime  covert  is  liable  in  equity  to  hn 
general  engogemcntB,  as  well  upon  an  implied  undertaking  a*  by  a  written 
obligation  (n).  So  where  a  married  woman  hanug  a  separate  estate  for 
her  use  during  coverture,  with  an  absolute  power  ofditponngof  it  by  win, 
gave  a  bond  to  the  plaiutiff  for  securing  money  lent  by  him  at  ber  re- 
quest to  his  son-in-law,  and  after  her  husband's  death  promised  tliat  her 
executors  should  Ecttlc  the  bond  ; — an  action  of  assumpsit  was  held  to  lie 
by  the  plointitf  against  the  woman's  execufora  on  this  promise,  not  on  the 
ground  of  forbearance  to  sue,  since  she  was  not  legally  liable  ;  hut  on  the 
gruund  of  her  moral  obligntiou  to  pay  the  money  advanced  at  her  requeat, 
which  operated  as  a  sufficient  consideration  to  support  licr  promiM  when 
diacoveii  (A).  So  a  debt  contracted  by  the  wife  befoie  marriage  survives 
againstherupon  the  death  of  her  huaband(r).  Butwhercadcclarationstated 
tliat  tlie  pUintiff  bad  supplied  goods  to  K.  S.  for  the  sum  of  16/.,  and  in 
consideration  ofthcpremujesanu  of  the  said  sum  being  unpaid,  E.  S.  after- 
warda  promised  lo  pay  as  soon  as  it  was  in  her  power,  with  an  averment, 
that  though  it  was  afterwards  in  her  power,  she  refused;  the ^roof  was,  that 
the  goods  were  supplied  to  her  while  she  was  a  fime  cmcrl,  lii'uig  apart  frran 
her  husband,  and  that  she,  after  his  death,  promised  to  pay :  it  was  held, 
that  ta  the  price  of  the  goods  originally  coni^tituted  a  debt  from  the  hus- 
band, and  not  from  the  defendant,  the  ground  of  the  supposed  moral 
obligation  on  which  the  assumpsit  proceeded  was  not  ptDprrly  set  out  in 
the  declaration,  and  therefore  the  plain  I  iff  could  not  recover  (d). 

A  feme  covert  is  not  liable  to  urrcti,  so  that  where  she  is  b  custody  on 
mesne  process,  ihc  will  be  discharged  on  common  bait(e),  provided  her  co- 
verture is  not  disputed,  and  she  has  used  no  deceit  before  or  at  the  time  of 
obtaining  the  credit.  Nor  will  her  subsequently  giving  a  bill  of  exchange 
to  the  plaintiff  in  part  [Hiyinent  vary  the  rule  ( /'),  although  her  husband 
ha*  absconded,  and  the  debt  had  been  inclined  by  her  while  aJcok 
s<^e  (g),  and  she  represented  herself  as  possessing  separate  property  (A), 

(i)  Comptm  V.    CMinuu.    I    II.  (.!)  Liulf field  y.Sl^ee.ZB.  tc  Mil. 

Black.  334.  811. 

(S)  Selw.  N.  P.  Baron  nad  Feme.  {»)  Br*ciK  v.  Ainltram,  2  \V.  BI. 

(0  Murray  V,  Bar(«,  3  Mylne  &  720. 

:Kcen,209.  (  >')  Fmimev.  Mii/ord,3Tyr.  139; 

(a)  Id.  1C:m«.54. 

(t;  Let  V.  Muggridsi,    5  Taunt.  (-l  Cro,*fi  v.  Fru.  1  B.  i  A.  165. 

35.  (HI  5(a(fi'  V.  Mills,  I  IJowl.  P.  C. 

"■             "■  230;  5M.&P.  603;  TBiDg.eW. 
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or  eveD  contracted  the  debt  as  a  feme  sole,  and  was  trusted  by  the  plaintiff 
as  such,  unless  she  represented  herself  to  be  single  (i).  AJeme  covert,  on 
being  arrested,  was  discharged  on  filing  common  bail,  tboue;h  separated 
from  her  husband  by  a  divorce  d  mensd  et  ihoro,  she  having  appealed 
against  the  sentence  of  divorce,  which  appeal  was  pending  at  the  time  she 
was  arrested  {k)»  If  a  plaintiff  knowingly  arrest  a  married  woman, 
the  Court  will  make  him  pav  the  costs  of  the  motion  for  her  dischaige  (/). 
But  the  Court  will  not  discliarge  a  Jeme  covert  on  common  appearance, 
unless  the  coverture  be  open  and  notorious  (/ti)  ;  nor  if  she  mistakenly 
asserted  to  her  creditor  that  her  husband  was  dead  (n).  So  if  a  married 
woman  represent  herself  as  single,  and  by  that  means  obtain  credit,  if  ar- 
rested, she  b  not  entitled  to  her  dischaige  on  motion  (o),  but  will  be  left 
to  her  plea  of  coverture  (p). 

The  Court  of  C.  P.  refused  to  discharge  a  defendant  on  the  ground  of 
coverture,  she  being  a  foreigner,  and  her  husband  abroad,  though  she  was 
not  separated  from  nim  by  deed,  had  no  separate  maintenance,  nor  had 
ever  represented  herself  as  a  single  woman  (^).  So  the  wife  of  an  attor- 
ney is  not  entitled  to  be  dischai^ed  out  of  custody  on  mesne  process,  if 
arrested  with  her  husband,  for  the  plaintiff  could  not  sue  by  attachment 
but  was  compelled  to  sue  them  jointly  by  common  process,  and  then  the 
arrest  follows  of  course  (r).  And  bom  husband  and  wife  may  be  taken  in 
execution  in  an  action  for  an  assault  by  the  wife(s).  So  in  an  action  of 
trespass  by  husband  and  wife  if  a  nonsuit  take  place,  the  wife  may  be 
taken  in  escecution  for  the  costs,  if  she  has  separate  property  (^).  But  the 
wife  will  be  discharged  if  it  appear  that  she  nas  no  separate  property  out 
of  which  the  demand  can  be  satisfied  (li) ;  though  without  this,  if  it  be  for 
a  debt  doe  from  her  before  marriage,  she  is  not  entitled  to  be  discharged, 
even  though  the  husband  has  been  discharged  under  the  insolvent  act  (jr). 
So  a  married  woman  who  has  put  her  name  to  a  bill  of  exchange  as 
drawer,  and  is  arrested  upon  it,  will  not  be  discharged  on  motion  (y). 

Where  there  are  articles  of  separation,  the  wife  may  have  a  writ  of 
habeas  corpus,  if  her  husband  confine  her  (z) ;  and  the  Court  will  not  de- 
liver a  wife  to  her  husband  who  has  used  her  ill  (a).  But  the  Court  of 
K.  B.  will  not  grant  a  habeas  corpus  to  bring  up  the  body  of  a  Jeme  covert, 
on  an  affidavit  that  she  is  desirous  of  disposing  of  her  separate  property, 
and  that  her  husband  will  not  admit  the  necessary  parties  to  see  her;  and 
that  she  is  confined  by  illness,  and  not  likely  to  live  long  ;  nor  will  they 
under  such  circumstances  grant  a  rule  to  show  cause  wny  the  necessary 
parties  should  not  be  admitted  to  see  her;  for,  if  there  be  no  restraint  of 


(t)  Collins  V.  Riwtd,  1  N.  R.  54. 

(Ic)  Hookhamr.  Ckamben,  6  Mooie, 
265 ;  3  B.  &  B.  22. 

(/)  Wilumy.  Serves,  3  Taunt.  307. 

(si)  Pearson  v.  Mtadow,  2  W.  Bl. 
903. 

(h)  Pitt  y.  Thomjuon,  1  East,  16. 

(9)  Simon  v.  Winuington,  1  Dowl. 
P.  C.  16 ;  &  P.  Hall  v.  Barber,  1 
Dowl.  P.  C.  8  ;  Partridge  v.  Clarke, 
5  T.  R.  194  ;  Pannell  v.  Taylor,  1 
Tora.  &  Russ.  100. 

(p)  Ei  parts  Watson,  16  Ves.  juo. 
266. 

(f )  Burjield  v.  De  Pienne(  Duchess), 
2  N.R.  380  ;   and  see  Dt  GaUim  v. 
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UAigle,  1  B.  &  P.  8 ;  Laden  v.  Jus- 
tice,  1  Bing.  344  ;  8  Moore,  346. 

(r)  lii^rts  V.  Slasim,  I  Taunt.  254. 

(0  Longstaffw.  llain,  1  Wils.  149. 

(0  Hoad  V.  Matthews,  2  Dowl.  P. 
C. 149. 

(u)  Chalk  V.  Deacon,  1  Tidd's  Prac. 
196}  6  Moore,  128. 

(J)  Sparkes  v.  Bell,  3  B.  &  C.  1 ; 
2  M.  &  R.  124;  and  see  Moses  v. 
Richardson,  8  B.  &  C.  421 

(y)  Walsh  V.  Gibbs,  4  Dowl.  P.  C. 
683. 

(s)  Lord  Vane^scase,  13  East,  173, 
n. 

(a)  Rex  V.  Brook,  4  Burr.  1991. 


bnsmo< 


HuOand  md  Wife. 

anal  liberty,  ths  matter  ii  onlj  oognimble  in  a  Court  of  eqni^  (b). 
_ ..  s  motion  fbr  a  habeat  corput  to  a  private  penon,  on  tbe  application  ot 
a  hiuband  to  briiiK  up  the  bodj  of  bii  wife,  the  affidavit  mint  state  that 
ahe  i«  detained  agamit  her  will  (c). 

A  mairied  woman,  by  the  cintom  of  the  dtrof  LoadoD,  may  beaai^ 
trader:  and  thit  will  b«  where  the  trade*  for  faeraelf  in  tome  boanen  or 
trade,  in  winch  her  hnthsnd  does  not  intenneddle  (i^.  And  in  this  can 
she  may  be  a  bauknipt  (e).  So,  ai  we  baTe  before  teea,  by  a  settlement 
before  marriage  ihe  may  be  pnt  into  a  lituatiDn  to  cany  on  a  trade  for 
her  own  advantage,  and  indepCDdently  of  her  hmband,  vrithont  having  the 
profits  of  the  aame  made  lubject  to  hu  debts  (^}. 

8.  General  EfftcU  of  Marriage  on  the  HuAand.'] — He  legal  tdendty 
and  character  of  the  husband  remain  uuafiected  by  tbe  engagement  ot 
marriage,  the  principal  effect  produced  on  him  by  this  event  being  to  im- 
pose on  him  [hose  uabilities  which  wa  shall  proceed  to  point  out.  But 
where  a  man  has  made  a  will,  and  he  afterwards  marries,  this  is  a  pre- 
aumptiveor  implied  revocation  of  such  wQI,  which  he  made  in  his  state  of 
celibacy.  Till  lately  both  the  circumstances  of  marryine  and  the  birth  of 
a  child  must  have  transpired  to  produce  the  effect  (p),  which  made  thedi^ 
ference  in  the  rule  between  a  htisband  and  a  wife.  But  now  by  tha 
7  W.  4  and  1  Vict.  c.  2G,  s.  18,  it  is  enacted,  "  that  every  will  made  by 
a  man  or  woman  shall  lie  revoked  by  his  or  her  marriage,  (except  a  wtH 
made  in  exercise  of  a  power  of  eppoiiitmcnt,)  when  the  resl  or  personal 
estate  they  appointed  would  not  in  default  of  such  appointment  pass  to 
his  or  her  heir,  customary  heir,  executor  or  administrator,  or  the  person 
entitled,  as  his  or  ber  next  of  kin,  under  the  statute  of  distributions." 

9.  Oj'thi:  HmbaniTi  Pouter  to  make  a  Settlement  on  hit  Wife.^  — We  have 
shown  the  power  of  the  wife  to  settle  the  property  she  may  have  at  iha 
time  of  the  marriage  on  herself,  we  shall  now  proceed  to  inmiire  into  tha 
right  of  the  husband  to  make  a  provisionforliis  wife  out  of  hu  own  estate. 
A  very  great  difference  is  observable  here,  whether  this  settlement  be  mada 
be/in-e  or  after  marriage.  If  it  be  made  bcjbre,  it  is  a  settlement  for  a 
valuable  considers tion,  the  marriage  being  regarded  in  that  light,  and  ii 
then  as  valid  as  any  other  settlement  can  be  acainst  subsequent  contingent 
des  that  may  arise  ;  if  it  be  made  after  marriage,  it  is  Uien  a  voluntary 
settlement,  and  cannot  be  supported  against  creditors  or  purchasers  for  a 
valuable  consideration,  except  when  made  mider  certain  eircumslancea. 
27  Eliz.  c.  4. 

Thus  where  one,  after  marrioge,  mates  a  settlement  of  certain  prenusea 
upon  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  Ihdr 
issue  in  tail,  and  three  ycarsaflerwards  mortgages  the  premises  to  B.,  who  is 
told  that  there  was  such  a  settlement:  still  the  settlement  is  void  as  against 
the  mortcagee,  within  the  statute  27  Eliz.  c.  4  (A). 

But  where  B.,  after  marriage,  having  mode  a  settlement  on  his  wifb,  ob- 
tained from  the  trustees  the  title  deeds  of  the  property  settled,  and  depont- 
ed  them  with  a  banker  as  a  security  for  money  advanced :  it  was  held,  that 
the  banker  was  not  a  purchaser  within  the  27  Eliz.  c.  4,  8.  2,  and  that  the 
trustees  were  entitled  to  recover  the  deeds  (i).  A  deed  of  trust  conveyed 
itte  lease  of  a  farm  and  all  the  grantor's  effects,  and  all  debts  due  to  hun, 

(b)  Rtx  V.  JdiddUtm,  1  Chit.  6S4.        638. 

(c)  R«rv.  TCiiniuin.S  Smith,  617.  (^s)  Lord  Raym.  441 :   1  P.  Wmi. 

(d)  Beard  v.  WM,  2  B.  &  P.  93.       204. 

(<>  Ex  pari*  Carrtn^IOB,    I    Alk.  (A)  CAnpnun  d.  Slawrlm  V.  fswry, 

206 ;  UcU  V.  Philip,,  3  Bnrr.  177« ;  Cowp.  378. 

1  Black.  R.  570.  (i)  K^rrrJMiiv.  Dtrritn, 9Biag.7Si 

(/y  Jarman  v.  irwUnton.a  T.  B.  2  M.  &  ScoU,  114. 
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to  tniflteet,  in  consideration  of  a  certain  sum  to  be  paid  to  him  by  one  of 
the  trustees,  in  trust  to  dispose  of  all  the  property,  and  out  of  the  produce 
to  reimburse  the  trustee  the  siun  advanced  by  him  to  the  grantor,  and  all 
other  the  trustees'  demands  upon  him,  and  then  to  pay  all  such  debts  as 
were  justly  due  from  the  grantor,  as  the  trustees  in  their  discretion  should 
think  proper ;  the  surplus  to  be  holden  for  the  benefit  of  the  grantor's 
wife,  (whose  property  the  bulk  of  it  originally  was),  as  a  separate  main- 
tenance for  her,  m  consequence  of  a  separation  between  them  on  account 
of  her  husband's  ill  usage :  it  was  held,  that  such  deed  was  not  fraudulent 
or  void  as  against  creditors,  it  appearing  to  have  been  made  bon&Jide  at  the 
time,  and  that  all  the  creditors  of  the  grantor  known  at  the  time  had,  upon 
application  to  the  trustees,  received  payment  of  their  debts  {k).  And  gene- 
rally a  voluntary  settlement  without  fraud  by  a  husband  not  indebted,  in 
&Tour  of  his  wife  and  children,  is  valid  against  subsequent  creditors  (/). 
And  a  settlement  with  fraud  afrer  marriage  is  fraudulent  only  as  against 
creditors  at  that  time  (m). 

A  settlement  may  be  also  for  a  valuable  consideration  as  to  some  of  its 
parties,  and  be  voluntary  as  to  others.  ITius  where  J.  L.,  in  consideration 
of  mairiage  and  a  mamage  portion,  settled  his  estate  by  lease  and  release 
to  the  use  of  himself  for  life,  then  to  trustees  to  preserve  contingent  re- 
mainders; remainder  to  the  use  that  the  wife  should  receive  a  rent-charge 
thereoat  for  life  for  her  jointure ;  remainder  to  the  use  of  the  first  and 
other  sons  of  the  marriage  in  tail  male ;  remainder  to  the  first  and  other 
SODS  of  settlor  by  any  future  wife ;  remainder  to  the  use  of  settlor's  bro- 
thers respectively  for  life,  and  to  their  first  and  other  sons  reRpcctively  in 
tail  male :  it  was  held,  that  none  of  the  limitations  to  the  brothers  of  the 
settlor  were  good  as  against  a  subsequent  purchaser  with  notice  (n).  A 
limitation  in  a  marriage  settlement  in  favour  of  the  issue  of  a  second 
marriage  by  the  settlor,  was  held  good  against  a  subsequent  purchaser  for 
valuable  consideration  (o). 

Under  a  covenant  upon  marriage  by  the  husband  with  the  trustees,  in 
case  his  wife  should  survive  him,  to  pay  her  a  sum  of  money,  she  is  a  cre- 
ditor within  the  statute  of  firaudulent  conveyances,  13  £liz.  c.  5  (/>).  A 
tmder  cannot  on  nuuriage  secure  a  provision  out  of  hit  property  for  his 
wile  in  the  event  of  bankruptcy,  in  prejudice  to  his  creditors  (9) ;  though 
as  we  have  seen,  such  a  settlement  may  be  made  by  him  where  the  pro- 
perty settled  belongs  to  the  wife  (r). 

10.  Gf  the  Privileges  acquired  by  the  Husband.'] — Most  of  the  subject- 
matter  of  this  head  has  been  necessarily  anticipated  in  considering  the 
effect  of  marriage  on  the  wife's  personal  property.  But  it  may  be  here 
noticed  generally,  that  all  debts  existing  between  the  wife  and  the  husband 
due  in  pra$enti  or  in  futurOj  or  upon  a  contingency,  which  may  become 
doe  dimng  the  coverture,  are  by  marriage  released  and  extinct ;  and  an 
exprees  agreement  to  the  contrary  would  be  void,  as  bein^  inconsistent 
with  the  state  of  matrimony  (s\  But  it  has  been  shown  that  promises, 
covenants,  and  agreements  for  tne  performance  of  a  thing  which  is  not  to 

(fc)  Vunn  w.WUsmore,  8  T.  R.  521.  &  S.  67.  n. 

(0   Battertby    v.     Farrington,    1  {p)  Rider  v.  Kidder,  W  Yes, ']vlu, 

Swanst  106.  360. 

(■•)  Kidney  v.  Cousmaker,  12  Vcs.  (q)  Higghison  v.  Kelly,  1  Rose, 

jia.  130.  369. 

(a)  Johnson  v.  Legard,  6  M.  &  S.  (r)  Id, 

eo.  (I)  8  Co.  136 ;  Dyer,  140. 

(0)  ClayUm  v.  WilUm  (Earl),  6  M. 
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7  sftei  die  hoiband'a 

11,  Liabililiet  incurred  by  the  Hiaband.'^ — A»  the  hiubiui^  at  the  tiroe 
of  mairiaee  becomea  posMised  of  all  the  nife'e  prooerty,  it  U  but  juit  that 
he  should  become  liable  to  all  debti  that  ahe  had  previoiiily  coDtracted. 
So  ao  eipreu  promise  by  him  topayadebtinmrredbyhisinfe,  fornhich 
he  is  not  olhemiie  liable,  ii  binding  (uV  But  he  nill  not  be  liable,  in  an 
action  for  use  and  occupation,  to  pay  lor  the  enjoyment  of  a  house  by  hii 
trife  (/um  tola  (j-) ;  aince  it  cannot  be  aaid  that  the  occupation  i«  by  him- 
self or  at  hii  request  And  he  cannot  be  nied  alone  for  the  debt  of  hii 
trife  contracted  before  marriage  fv),  as  the  vife  ahould  be  joined.  To 
a  declaration  againat  husband  and  vife  for  a  debt  due  froin  the  wife  be- 
fbre  coverture,  the  husband's  discharge  under  the  Insolvent  Act  ia  a  good 
pleaC,). 

1 .  To  lupport  her  CMIdrm-l—By  the  4  &  5  WilL  IV.  c.  76,  it  ia  maded 
that  from  and  after  the  passing  of  that  act  every  man  who  diall  many  a 
woman  having  any  children  at  the  time  of  marriage,  whether  legitimatB 
orilluiitimate,  ahdl  be  liable  to  maintain  such  sa  a  ^att  of  his  &inily,aBd 
shall  be  chargeable  for  all  relief  granted  to  such  children  until  tbej  shall 
xnpectively  attain  the  age  of  sixteen  years,  or  until  the  death  of  theii  mo- 
ther. Where  this  maintenance  ia  continued  beyond  the  age  of  aizteen,  it 
ia  a  good  cunaidemtion  for  a  promise  by  them,  when  they  come  of  age,  to 
repay  the  cxpcnae  of  tlieir  maintenance  reapecdvely  ;  liom  that  time  espe- 
cially where  the  second  husband  was  a  man  of  small  substance,  and  the 
children  had  a  competent  provision  to  receive  when  tliey  came  of  age^ 
which  was  to  accumulate  for  them  in  the  meantime,  and  he  made  do  ap- 

Slication  la  Chancery  for  an  allowance  out  of  the  Itind,  as  be  might  have 
one  (a). 

2.  For  Neecuaria /or  liis  Wife.']— TIk  husband  is  also  liable  for  all 
necesaaries  furnislied  to  bis  wile  suitable  to  bis  atation  in  life,  or  to  tho 
appearance  in  life  be  permila  her  to  assume,  though  greatly  beyond  hii 
degree  or  his  circumstances  (fr).  But  if  a  tradesman  trust  a  tnarried 
woman,  deceived  by  the  false  appearance  she  assumes,  when  by  cautious 
inquiriea  he  might  have  ascertained  her  real  situation,  he  cannot  come 
upon  the  husband  beyond  the  extent  to  which  thoee  inquiries  would  havs 
shown  him  to  be  resnonaible  (c) . 

Where  a  wife  bad  in  one  single  instance  bought  goods,  which  were  de- 
livered at  the  lodgings  of  her  mother,  without  her  busband'a  knowledga, 
but  for  which  he  subsequently  paid  :  it  was  held,  in  an  action  for  other 
goods,  also  bought  by  tlie  wife  from  the  same  tradesman,  and  delivered 
at  the  lodgings  of  the  mother,  but  at  a  different  place,  that  evidence  of  the 
facts  was  proper  to  be  left  to  the  jury,  to  show  an  agency  in  the  wife,  and 
a  sanction  of  her  dealings  by  her  husband;  and  the  juty  having  found  fbr 

(l)  And  see    Smith  and    Ui.  v.  plied  that  the  wile  hod  separata  pro> 

Staffurd.  flob.  316.  Mrty>  id. 

(u)  Harritem  i.  Hall,  1  M.  &  Rob.  (a)  Caoptt  v.  Martin.  4  East,  76  ; 

SS.—TeDterdeo.  and  see  BilHailti/  v.  Critchtt,  I  Bra. 

(i)  RicAnnfxm  v.  HaU,  1  B.  &  B.  C.  C.  368.     But  see  emtra,  PiUy  *. 

60  ;  3  Moore,  207.  Rdulmi,  Peske's  Add.  Cai.  236. 

(y)  Milchinum  v.  Hncum,  7  T.  R.  (b)  Waithman  y.WaktIitU,  ICttOp. 

34B.  120. 

(c)  Id. 
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^  plaintiff)  the  Court  refuged  to  disturb  the  verdict  (d).  But  where  an 
officer  in  the  army,  being  required  to  join  his  regiment  in  the  East  Indies, 
\di  his  wife  in  England,  and  settled  a  certain  sum  upon  her,  which  was 
r^[ularly  paid :  in  an  action  by  a  tradesman  for  goods  delivered  at  the 
house  in  which  the  wife  was  living,  it  was  held,  that  it  was  not  to  be  treated 
as  a  case  of  separation,  but  that  the  questions  for  the  jury  were,  first, 
n^ether  the  goods  supplied  were  necessaries,  considering  the  condition  in 
life  of  the  husband ;  secondly,  whether  the  sum  of  money  settled  was  suf- 
ficient ;  and  thirdly,  whether  it  was  or  was  not  notorious  m  the  neighbour- 
hood Uiat  the  wife  was  living  in  a  style  not  justified  by  the  rank  of  her 
husband;  and  the  jury  having  found  the  first  question  in  the  negative, 
and  the  others  in  the  affirmative,  it  was  held  that  their  verdict  must  be  for 
the  defendant  (e). 

3.  What  will  be  considered  Necessaries."} — Furniture  for  a  house  may 
be  considered  as  necessaries,  provided  it  is  suitable  to  the  rank  and  income 
of  the  wife(/*).  So  where  a  husband  goes  abroad,  and  leaves  his  wife, 
who  dies  in  his  absence ;  —a  third  person,  who  voluntarily  pays  the  expenses 
of  her  funeral,  (suitable  to  the  rank  and  fortune  of  the  husband,  though 
without  the  knowledge  of  the  husband),  may  recover  from  him  the  money 
so  laid  out,  especially  if  such  third  person  be  the  father  of  the  wife  (g).  And 
case  lies  against  a  husband  for  the  reasonable  costs  of  proceedings  at  law 
and  in  equity,  instituted  by  an  attorney  against  him  on  behalf  of  his  wife, 
who  had  been  forced  to  leave  his  house  by  extreme  ill-treatment ;  the 
husband  having  previously  tendered  to  the  plaintiff  the  rent  of  a  cottage 
occupied  by  the  wife  after  her  departure,  and  undertaken  to  pay  the  bill 
of  costs,  if  reasonable  (h).  So  where  a  wife  was  indicted  for  keeping  a  dis- 
orderly house,  which  she  had  done  with  her  husband's  concurrence :  it 
was  held,  that  he  was  liable  to  an  attorney,  whom  she  employed  to  defend 
her,  and  by  whom  he  knew  that  she  was  defended  (i). 

But  a  husband  who  supplies  his  wife  with  necessaries  in  her  degree,  is 
not  liable  for  debts  contracted  by  her  without  his  previous  authority,  or 
mbsequent  sanction  (k).  So  where  a  tradesman  clandestinely  supplied  a 
gentleman's  wife  with  jewellery,  unnecessary  for  her  station  in  life,  and 
there  was  no  evidence  either  express  or  implied  that  the  husband  assented 
to  the  contract :  he  was  held  not  liable  (/).  So  if  a  husband,  not  separated 
from  his  wife,  make  an  allowance  to  her  for  the  supply  of  herself  and  family 
with  necessaries  during  his  temporary  absence,  and  a  tradesman,  know- 
ing this  circumstance,  supply  her  with  goods,  the  husband  is  not  liable 
for  the  amount  (m).    In  tnese  cases,  where  an  action  is  brought  against 


(<2)  FiUner  v.  Lynn,  4  Nev.  &  M. 
&S9;  1  Har.&Woll.59. 

(•)  Dtnnys  w.  Sergeant,  6  C.  &  P. 
419* — Bosanquet 

(/)  Hunt  V.  De  Blaquiere,  3  M.& 
P.  106 ;  5  Bing.  550. 

(g)  Jenkins  v.  Tucker,  I  H.  Black. 
90.  Bot  it  seems  doubtful  whether 
such  third  person  can  recover  from  the 
husband  money  which  be  has  expend- 
ed after  the  death  of  the  wife,  in  dis- 
chaiging  debts  which  she  had  con- 
trtcted  in  her  hasband's  absence. 

(h)  WtUiawu  T.  Fowler,  M'Clel.  U 


Y. 269. 

(t)  Shepherd  v.  Mackoul,  3  Camp. 
326.  —  EUeDborough.  And  quare, 
whether  a  husband  has  a  right  to 
throw  his  wife's  funeral  expenses  up- 
on her  separate  estate  1  Gregory  v. 
Lockyer,  6  Mad.  90. 

(k)  Seaton  v.  Benedict,  5  Biug.  28; 

2  M.  &  P.  66. 

(/)  Montague  v.  Baron,  5  D.  &  R« 
532 ;  S,  C.  nom.  Montague  v.  Benedict, 

3  B.  &  C.  631 ;  S.  C.  nom.  Montague 
v.  Espinasse,  I  C.  &  P.  356, 502. 

(m)  Hott  V.  Brien,  4  B.  &  A.  252. 
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■  liuibaiid  for  the  price  of  goodi  nipplied  to  his  wife,  wbo  ii  tinng  wilk 
bim,  it  lies  on  the  huaband  to  «hoir  that  the  ^oodi  vere  fumiihed 
under  nich  circiunitancn  u  irill  do  away  with  hu  liahility  to  pay  6r 
themip). 

And  B  huflband  cannot  bo  cbarg«d  at  iatB  for  tnoney  lent  to  hii  wil^ 
even  for  the  purpose  of  buyine  neceMriea,  becauae  it  may  be  nuaappUed; 
but  if  the  money  have  been  laid  out  in  neccaMiiea  a  dUI««nt  nue  wiU 
prevail  rn  e^uii'^  (ii).  In  Mcordanee  with  thi)  rule  at  inr,  it  waa  held  Oi 
a  writ  of  error,  lliat  a  declaration  in  awumpait  aiaiiut  husband  and  wife, 
on  the  common  money  counts,  one  of  which  (ulcfied  that  the  buaband 
wai  Indebted  fiir  money  lent  to  the  wife  at  her  reoueat,  was  bad(r). 
But  an  indebitatiu  nssumpsit  tor  money  lent  to  the  wife  at  the  rtqmat  <£ 
the  busb&nd  ii  a  good  count(i}. 

4.  For  GoudtfiirniAed  to  ha  Wife  at  ha  Agtnt.']  —  \i  may  « 
happen  that  gooda  have  been  fumisued  to  the  wife  which  catmoi  dc  mML 
to  be  necenariea,  but  for  which,  nevertheless,  the  hutband  may  be  held 
Bablc,  on  the  ground  that  they  were  purchased  by  her  as  bis  agent.  Thai 
where  a  wife  having  carried  on  business  on  her  own  account  during  tht 
imprisonment  of  her  husband,  and  he  having  returned  to  live  with  ba 
after  lils  diKharge ;  it  was  held,  on  motion  fur  a  new  trial,  after  ^■etdiet 
against  him,  that  he  was  liable  for  articles  furnished  in  his  business,  with 
bu  knowledge,  alter  his  rctum,  though  the  invoices  and  receipts  were  in 
the  name  of  the  wife,  and  she  was  ackoowledged  as  tenant  by  the  land- 
lord, and  rated  to  and  paid  the  poor's  and  puvingrates  (ii). 

A.,  who  kept  a  Iruitercr's  shop,  in  the  year  I S24  became  bankrupt,  hot 
did  nut  surrender  to  his  commiasioti,  and  from  that  time  to  the  year  1833 
the  business  was  carried  on  by  A.'s  wife.  Fruit  was  supplied  to  her  bo- 
tween  the  years  1628  and  1832,  to  an  amount  exceeding  266L,  and  evi- 
dence vias  given  Chat  A.  was  seen  in  London  a  few  times  between  1824 
and  1833,  and  was  arrested  at  the  abop  in  1633,  and  Iliat  he  attended  ibe 
marriage  of  two  of  his  daughters  at  Mar}'-le-bone  church:  it  waa  beU, 
that  proof  of  these  facts  was  evidence  to  go  to  the  jury,  to  show  that  A.'s 
wife  liad  acted  as  the  agent  of  A.,  so  as  lo  charge  liim  with  the  price  of 
the  fruit,  although  it  might  not  be  sufHcient  to  charge  him  with  n  r  r  i  wi 
Ties  supplied  tohia  Viife(x).  And  it  is  competent  to  a  jury  to  infer  agency 
in  a  wife  to  accept  a  notice  with  respect  to  a  particular  transaction  in  bar 
husband's  trade,  from  Ibe  circumstance  of  her  being  seen  twice  in  hi* 
counting-house,  appearing  to  conduct  big  bueineas  with  reference  lo  the 
transaction  in  question,  and  on  one  of  these  occasiona  giving  directioaa 
to  the  foreman  (y).  A  delivery  of  goods  to  a  wife  at  the  request  of  the 
husband  ia  a  delivery  tohimBelf  (:). 

This  implied  agency  will  bold  good  where  a  ferae  covert  has  for  Rianv 
years  been  separated  from  her  husband,  and  during  that  time  has  receive^ 
for  her  separate  use,  the  rents  of  her  own  property,  which  accrued  to  h« 
by  devise  after  the  separation,  so  as  lo  raise  the  presumption  that  she  re- 

<p>  Clifford  V.  Laloa.  3  C.  Be  P. 
IS  1  M.  &  M.  101 Teoteiden.  _      _ 

<,)  Uarruon   v.  Lti.   1  P.  Wmi.  (i)  S™«pi(n  v.  Dai«i,  7  C.&  P. 

^2.  40.— Parke. 

<r)   Stone  V.   iJannair,    1    Moore,  (y)  Plnmmrr\.  Stlh.Z  Svi.litt. 

126 !  7  Taunt,  432 ;  4  Price,  48.  422. 

(0  Stipktmua  V.  Hariy.  3  Wilt.  (t)  Rnu  j.  Natl,  Boll.  N.  P.  136. 

388;  2  W.BUck.B72. 
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oeiTed  the  rents  and  acknowledged  the  tenancy  by  her  husband's  autho- 
rity (a).  And  where  a  wife  possMsed  authority  from  her  husband,  a  papers 
maker,  to  give  in  his  absence  certain  requisite  excise  notices  and  receipts, 
without  which,  paper  could  not  legally  be  removed  from  the  mill,  though 
die  making  ii  it  might  continue ;  and  she  had  also  paid  excise  duty  by 
his  authority ;  but  it  did  not  appear  that  she  had  any  other  authority  from 
him  respecting  the  manufacture,  or  to  remove  paper  at  all ;  and  she  after- 
wards removed  paper  in  an  illegal  manner,  and  pledged  it,  statins  that  i^e 
wished  to  make  up  a  sum  to  pay  duty  with.  The  nusbMid  havmg  been 
proceeded  against  for  such  removal ;  it  was  held,  that  her  former  acts 
were  evidence  to  be  left  to  the  jiury  to  decide  whether  or  not  the  ill^al 
act  was  done  by  his  authority  (Jb),  If  a  feme  covert,  without  any  autho- 
rity friom  her  husband,  contract  with  a  servant  by  deed,  the  servant  hav- 
ing performed  the  service  stipulated  may  maintain  assumprit  against  the 
hiuband(c). 

A.,  a  feme  sole,  entitled  to  the  profits  of  an  estate  vested  in  trustees  for 
her  separate  use,  conve]^  them  to  B.,  a  married  woman,  for  her  separate 
use,  without  the  interposition  of  a  trustee ;  A.  marries,  and  the  trustees, 
without  notice  of  the  conveyance  to  B.,  pay  the  profits  to  A. ;  B/s  husband 
cannot  maintain  an  action  against  A/s  nusband  for  the  money,  as  money 
received  to  his  use  {d), 

Tliis  liability  on  the  part  of  the  husband  for  his  wife's  necessaries,  wHl 
continue,  witliout  being  affected  by  a  change  of  circumstances  in  the  in- 
tercourse of  the  parties,  unless  the  wife  do  something  to  place  herself 
oat  of  die  responsibility  of  the  husband.  Thus  if  a  husband  conduct  himr 
lelf  towards  Ins  wife  with  such  a  degree  of  misconduct  and  cruelty  as  to 
lender  it  no  longer  safe  for  her  to  remain  in  his  house,  she  is  justified  in 
leaving  her  home,  and  goes  forth  into  the  world  with  a  credit  for  the  ne« 
cessaries  of  life  suitable  to  her  condition ;  and  those  who,  from  charity,  or 
odier  modves,  are  willing  to  provide  them,  are  entitled  to  recover  a  com- 
pensation from  die  husband  (e).  Where  circumstances  justify  a  wife  in 
leaving  her  husband,  a  request  on  his  part  that  she  should  return  to  his 
protection  wHl  not  detemune  his  liability  for  necessaries  supplied  to  her 
during  the  separation  (/) ;  nor  will  he  exonerate  himself  from  that  liability 
by  giving  notice  eidier  by  a  general  advertbement  in  the  newspapers,  or 
hy  particular  notice  to  individuals  not  to  trust  her  {g).  And  in  cases  of 
mis  sort,  any  person  may  safely  receive  her,  and  not  be  subject  to  an 
action  at  the  husband's  suit  (A),  as  where  a  wife  is  kept  from  a  prin- 
d^  of  humanity,  to  secure  her  from  die  ill-treatment  of  her  husmind, 
an  action  will  not  lie  even  after  notice  (t).  But  to  make  a  husband  liable 
ktc  his  wife's  board  and  lodging  at  the  house  of  a  third  person,  when  the 
wife  leaves  in  consequence  of  a  dispute,  it  must  be  shown,  either  that  his 
conduct  rendered  it  improper  for  her  to  live  with  him,  or  that  he  knew 
where  she  was  residing,  and  did  not  make  any  oSSst  to  take  her  back,  ex- 

(a)  Dm  d.  Lneetter  v.  Biggi,  1  501  ;  6  Price,  396. 

Taunt  367.  (/)  ZWd. 

(6)  Attornmf^eiural  v.  BiddHl,  2  (g)  HarrU  v.  Mon-U,  4  Esp.  41.— 

Tyr.  623  ;  2  C  &  J.  493.  Kenyon ;  S.  P.  Bolton  ▼.  PrMtiee,  1 

(c)  Whito  V.  Cuyltr,  6  T.  R.  176 ;  Selw,  N.  P.  249 ;  2  Stra.  1214. 

1  Mta.  200.  (h)  Borthm  v.  Cariwright,  2  Esp. 

Til)  ikvwm  V.  Atkituon,  5  T.  R.  480.--KenyoD. 

434.  (i;  Philp  V.  Squire,  Peake,  82— 

(e)  Emnj  ▼.  finery.  I  Y.  &  J.       Kenyon. 
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cept  upon  condition*  which  be  hod  no  right  to  nuke  (k).  And  gmenlljr 
a  penon  who  talce*  the  irife  into  hit  bouie  cannot  maintain  an  actian 
for  the  education  of  the  children  (0.  But  where  a  tradesman  bringi  an 
action  agtiiiiKt  a  husband  for  gooda  furnithed  to  hii  \iife,  while  abe  WM 
living  apart  from  her  hiuband,  it  ii  for  the  tradeaman  to  show  that  het  m 
living  proceeded  from  some  caiue  which  would  Jiutiiy  it(ni).  It  may  ba 
laid  down  ai  a  general  rale,  that  no  ill-treatment  bj  the  buaband  of  tha 
wife,  ihort  of  petsonsl  violence,  or  auch  ai  to  induce  a  reasonable  fear  of  it, 
will  enable  a  stisnger  to  maintain  aaaumpaEl  against  her  buaband  for  na- 
cessaries  Aimisbed  to  her  aubaequentl;  to  her  having  his  house  (n).  Bat 
a  fiur  apprehension  of  personal  violence,  is  equivalent  to  her  buaband's 
turning  her  out  of  doors ;  and  improper  restraint  of  her  person  in  a  mad- 


house IS,  for  this  purpose,  personal  violence ;  and  therefore  a  peraon 
'  '      '  '''  rer  them  asainst  the  hushani 

e  be  brought  a 


the  husband  (o). 


[f  she  quit  her  husband's  house  hi 

reside  in  it,  that  is  al«o  a  sufficient  reason  for  hei  going ;  and  if  the  hi 
band  be  sued  for  necessaries  supplied  to  her,  it  is  no  answer  lo  the  actioo 
that  she  bad  committed  adulteiy  previous  to  the  credit  being  given,  if  the 
husband  did  not  know  it  till  after  the  credit ;  nor  that  after  the  credit  shs 
obtained  a  decree  for  BliiDDn;,  which  alimony  was  to  relate  back  to  a 
period  before  the  credit(p). 

Besides  things  liimisbed  to  a  wife,  a  husband  is  answerable  to  a  third 
person  for  wliol  ia  done  by  his  wife,  so  long  aa  the  relation  of  husband 
and  wife  continues,  though  they  may  be  pennancntly  living  apart,  at 
least  if  it  be  not  shown  that  the  wife  at  Ihe  time  was  livin?  in  adul- 
tery (g).  A  wife  may  be  guilty  of  a  forcible  entry  in  the  dwelling-housa 
of  her  husband,  and  other  persons  also,  if  they  assist  her  in  the  forci^ 
although  her  enti^'  in  itself  be  lawfiil  (r). 

S.  Tl\b  Liahiliti/  may  be  incurred  by  a  parlu  not  actually  married.'] — It 
is  not  absolutely  necessary  to  create  this  liability  that  the  parties  should 
be  actually  man  and  wife ;  for  if  a  man  marry  a  woman,  and  hold  her 
out  to  the  world  as  his  wife,  he  does  not  dischaige  himself  from  his  lia- 
bility for  necessaries  supplied  ta  her,  by  pwn-ing  a  previous  marriage  be- 
tween himself  and  another  woman,  unless  he  bring  home  a  clear  know- 
ledge of  the  celebration  of  the  first  marriage  to  the  person  who  supplied 
the  necessaries  to  the  second  wife  (;).  So  if  a  man  allow  a  woman  to  use 
his  name,  and  pass  for  his  wife,  he  shall  be  bound  to  pay  far  goods  Ihr- 
nished  to  her  even  by  a  man  who  knew  that  the  parties  were  not  mar- 
ried (t)-  Tlius  where  a  man  who  had  for  some  years  cohabited  with  a 
woman  who  passed  for  his  wife,  went  abroad,  leaving  her  and  her  family  at 
bis  rcddeuce  m  this  country,  and  died  abroad :  it  was  betd,  that  the  woman 


(h)  Sttd  V.  MwTt,  fi  C.  &  P.  200. 


(m)  Mamtpiring  V.  Litlit,  3  C.  & 
F.  SOT;  M.&M.  18— AbboU;  S.F. 
Cliffrtd  V,  ifllon,  3  C.  &  P.  IS  ;  M.  & 
U.  101. 

(n)  Harmad  v.  Brfftr,  3  Taonl. 
421  ;  aad  see  Carbttt  v.  Pttinia,  1 
T.  R.  6. 

(d)  HoatiiUm  v.  SmyA,  3  BiDg. 
137;  10  Moore,  «2 ;  3  C  &  P.  22. 


(p)  Ibid.;  and  see  Aliu  v.  Chmp- 
nan,  1  Selw.  N.  P.  281.— Elleo- 
borough. 

(?)  H«(£ V.  Bpubm.SC.  &  P.484. 
— Tiadil. 

<r)  H«r  v.  Smylh,  1  M,  k  Rob.  IM. 
— Tenterdea. 

(i)  JMinton  v.  Hahan,  1  Camp. 
34S,— Ellenborougb  ;  but  see  Cvmiig 
V.  Bt^Ttun,  3  Cunp.  438— Elles- 
borougli. 

(0  Walim  v.  ThrtUitld,  2  Ein, 
637.— KenyoD. 
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might  have  the  same  authority  to  hind  him  hy  her  contracts  for  necessa- 
ries, as  if  she  had  been  his  wife ;  but  that  his  executor  was  not  bound  to 
pay  for  any  goods  supplied  to  her  after  his  death,  but  before  notice  of  it 
had  been  received  (u).  But  when  they  have  separated,  he  is  not  liable  for 
necessaries  supplied  to  her  on  the  ground  that  be  has  lived  with  her,  and 
represented  her  as  his  wife,  if  he  can  show  that  in  point  of  fact  they  were 
not  married  (x).  Where  a  woman  has  passed  as  a  married  woman,  and 
given  herself  out  as  such,  having  goods  in  the  house  of  the  man  with  whom 
she  cohabits,  and  which  are  ostensibly  his,  neither  of  them  shall  be  per- 
mited  to  say  there  is  no  marriage,  or  that  the  goods  do  not  belong  to  the 
reputed  husband  (y). 

12.  LiabUity  of  the  Husband  avoided  by  the  Wife's  Adultery,^— The 
obligation  before  pointed  out,  under  which  a  man  is  placed  to  support  his 
wife,  is  avoided,  it  she  be  guilty  of  the  crime  of  adultery,  since  in  that  case 
be  is  no  longer  bound  to  support  her ;  though  he  had  before  committed 
adultery  himself,  and  turned  her  out  of  doors  without  any  imputation  on 
her  conduct  (z).  But  if  he  take  her  again  into  his  house,  ana  afterwards 
torn  her  out  he  is  liable  for  necessaries  furnished  to  her  (a). 

In  order  to  exonerate  himself  from  his  liability  from  her  having  com> 
mitted  adultery,  it  is  necessary  that  he  should  turn  her  away,  so  as  to  give 
the  world  notice  of  his  intention  to  support  her  no  longer.  Thus  where 
defendant's  wife  having  committed  adultery,  he  lefl  her  in  his  house  with 
two  children  bearing  his  name,  but  without  making  any  provision  for  her 
in  consequence  of  the  separation,  and  she  continued  in  a  state  of  adul- 
tery ;  it  was  held,  that  the  husband  was  liable  for  necessaries  furnished  to 
her,  unless  it  appeared  that  the  plaintiff  knew,  or  ought  to  have  known, 
the  circumstances  uuder  which  she  was  living  (6).  A  man  is  not  liable  to 
the  penalty  of  5  Geo.  IV.  c.  83,  s.  3,  for  neglecting  and  refusing  to  main- 
tain his  wife,  where  she  lias  left  him  and  committed  adultery ;  although 
he  himself  have  been  guilty  of  adultery  since  her  departure  (c). 

13.  7%€  Husband's  Liability  avoidedy  where  the  Credit  is  given  to  the 
Wife,'] — The  liability  of  the  husband  will  be  also  avoided,  where  the  credit 
is  given  expressly  to  the  wife  and  not  to  him,  as  in  a  case  where  wearing 
apparel  is  supplied  to  a  married  woman  in  quantities  unsuitable  to  her 
husband's  degree,  and  without  his  knowledge,  for  which  the  credit  is  to  be 
riven  to  her,  and  her  promissory  note  is  taken  in  payment,  in  which  case 
the  husband  is  not  liable  for  any  part  of  the  goods.  And  in  an  action 
against  him  for  their  value,  it  is  not  necessary  to  prove  that  his  wife  was 


(tt)  Blades  V.  Fret,  9  B.  &  C.  167  ; 
4  M.  &  R.  282. 

(s)  Munro  V.  De  Chemantt  4  Camp. 
215. — EllenbcToogh. 

(y)  Maee  v.  Cammel,  LofTt,  782  ; 
qutart,  whether  a  woman  who  cohabits 
with  a  man,  assames  his  name,  and  re- 
presents  herself  a»  his  wife,  can  main- 
tain trespass  against  a  sheritf  for  tak- 
ing in  execution  furottore  alleged  to 
be  her  property,  but  bein^  in  the  bonte 
in  which  the  priies  resided  1  But  it 
having  been  left  to  the  jury  to  say 
whether,  onder  the  circamsiances,  the 
property  might  not  have  been  given  up 


by  the  woman  to  the  man  duiiog  co- 
habitation, and  they  having  found  it 
in  the  affirmative,  the  Court  refused 
to  disturb  the  verdict ;  Edwardt  v. 
Farebrother,  2  M.  &  Pi  293  ;  3  C.  & 
P.  621. 

(s)  Govier  v.  Hancock,  6  T.  R.  603 ; 
Ham  V.  Toovey,  1  Selw.  N.  P.  278, 
281. — Mansfield. 

(a)  Harris  v.  Morrii,  4  Esp.  41.— 
Kenyon. 

(6;  Norton  v.  Fasim,  1  B.  &  V, 
226. 

(e)  Rix  V.  Flintan,  1  B.  &  Adol. 
227. 
s5 
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•upplied  vith  niitable  wearins;  appanl  tana  any  other  qiui1er(i).  In 
meti  CMet  it  u  ft  quMtion  of  Set,  wheditr  tbe  tradeamui  irfao  Ainiwbei 
goods  to  the  wife  gives  credit  to  ber  or  her  huibaad ;  nor  will  the 
Deaettled,  though  the  wife  tire  with  him,  uidbeieenhj'him  '~  ~ 
of  same  dfthe  goodi  (e). 

14.  Stuband"!  Liability  avoided  by  Stperate  MainttKonct.'] — The  hn*- 
baod'i  liability  will  alio  be  avoided  where  bii  wife  and  himielf  live  mjm- 
late,  and  he  pays  her  an  adequate  allowailce  fin  bar  nipport,  although  the 
•eparation  be  not  by  deed,  and  there  be  no  written  agreement  between 
them  with  reapect  lo  the  allowance  (J^.  But  tbe  adequacy  of  the  aUow- 
onceiiB  question  of  fact  for  the  jury  (g),  end  it*  payment  muit  heaved; 
Ibr  which  purpose  the  wife's  receipts  are  no  evidence  (A  J.  Notice  also 
Aould  be  Riven  that  she  had  a  aepainte  maintenance,  and  it  is  incumbent 
on  the  husband  to  show  that  the  tradeaman  had  such  notice  (i).  And  S 
Ike  husband,  living  in  a  stale  of  separation  fivin  his  wife,  suf^  hit  chik 
dren  to  revde  with  tbeir  mother,  be  is  BaUe  for  necesaariei  fbmitked  to 
tbe  children  (A). 

If  a  husband  tnd  wife  separate  by  deed,  and  the  fbnner  covenant  wiA 
A.,  her  sister,  to  pay  to  his  wife,  or  such  person  as  she  sbould  ^point,  a 
certain  weekly  allowance  during  their  separation,  and  the  wife  afterwardl 
Kvea  with  A.,  and  is  by  ber  supplied  witii  necessaries,  and  tbe  husband 
bilt  to  pay  the  stipulated  allowance  to  his  wife,  A.  may  maintain  an  m- 
debitatut  atsumptit  against  the  husband  for  such  necessaries  (/).  Thii 
case  is  decided  on  the  ground  of  the  common  law  liability  of  the  husband, 
which  is  not  suspended  except  by  a  payment  of  the  maintenance  he  hn 
engaged  to  furnish  bis  wife.  But  a  separate  maintenance  secured  by  ■ 
deed  executed  by  the  husband  and  wife,  but  not  by  her  trustee,  ia  vend, 
and  is  no  answer  lo  an  action  brought  for  ncccsBariea  furnished  to  tbe 
wife(in).  So  a  husband  who  allows  his  wife  a  separate  maintenance,  and 
promisea  to  pay  the  amount  of  a  debt  whicli  she  contracts  in  a  state  of 
aeparation,  cannot  afterwards  recede  from  his  promise,  on  the  ground  that 
the  plaintiff  knew  that  be  allowed  bis  wife  a  separate  maintenance,  and 
that  be  made  the  promise  under  a  misapprehension  of  law  (n).  But 
whete,  in  pursuance  of  articles  of  separation  securing  a  maintenance  to 
the  wife,  she  quits  her  husband's  house  Rgainathia  wishes,  and  continues  to 
live  apui  from  him,  although  he  is  witling  and  wishes  to  receive  her  back 
and  provide  for  her  in  bia  own  house :  it  would  seem,  that  he  ia  not 
liable  to  be  sued  by  tradesmen  for  debts  contracted  by  her,  even  lor  necec- 

The  cases  we  have  hitherto  noticed  li&ve  been  where  the  wife  is  sepa- 
rated upon  a  maintenance  made  to  her  by  her  husband.  But  his  lialuUtjr 
will  equally  be  avoided  in  the  case  wlicrebis  wife  Uvea  apartfrom  him,  (there 
being  no  evidence  of  the  cause  of  separation,)  if  she  have  a  suffident 

(d)M,tcalft  V.  Shaw.S Camp.22.  3M.«(R.  121. 

— Eltenborough.  (k)  Ibid. 

{»)  Bentlty  v.  Gri^i.,  6  Taunl.  <0  N«mv.CrBw,2  N.  R.  148. 

3G6.  (n)  Eicin  V.  Hhiim,  3  Eip.  355. 

(/)    Hodgki««,a    V.    FUtcher,   4  — Eldoo. 

Camp.  70.— Elleaborough.  (n)    HtnibuekU  t,    HorRbvry.    3 

(g)  Ibid.  SUu-k.  177.— Elienbomugh. 

(h)  Ibid.  (d)  Hindl«i  V.   W-tmmith  (Kar- 

(■)   fiaulyot  T.   Vandykt,  3  E*p.  oiiij), 6B.&C.300 iSD.&KS&Ij 

3«>.-£]doii.    But  sea  £tr<f  v.  Jtmi,  \  Dow  tc  Claikt,  619. 
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separate  maintenance,  although  no  part  of  it  be  supplied  by  her  hua- 
baodvp).  And  in  an  action  against  the  husband  tor  necessaries  sup- 
nlied  to  his  wife  under  these  circumstances,  the  question  is,  whether  she 
naa  such  means  as  are  adequate  to  her  support,  according  to  her  situation 
in  life  (9).  But  a  voluntaiy  pension  from  the  crown  to  the  wife  during 
pleasure,  will  not  exempt  the  husband  from  being  sued  by  his  wife's  ere- 
oitors,  by  whom  she  was  supplied  by  necessaries  (r).  And  where,  on  die 
separation  of  husband  and  wife,  the  former,  by  deeo,  absolutely  transferred 
to  trustees  for  the  wife  certain  personal  |noperty,  no  longer  to  be  liable  to 
his  interference :  in  an  action  against  the  husband  for  a  debt  subsequently 
eontracted  by  the  wife,  the  defendant  must  show  that  the  trustees  gave 
effisct  to  the  deed  by  taking  possession  (i). 

Where  the  wife  is  thus  separated  irom  her  husband,  her  adultery  after 
B^aration  is  no  plea  to  a  covenant  to  pay  a  trustee  a  separate  maintenance 
for  her  (/).  But  during  such  a  separation,  a  mairied  woman  living 
•part  from  her  husband  upon  a  separate  maintenance,  cannot  bind  him  by 
ner  contracts  («) ;  neither  is  she  to  all  intents  and  purposes  a  feme  sole^ 
met  she  cannot  be  a  witness  against  her  husband,  or  be  guilty  of  felony 
in  his  presence,  nor  can  an  action  be  maintained  against  her(j:). 

15.  lAabilitjf  of  the  Hudxmd  renewed  by  suhseouent  Cohabitation,'^'^ 
Where  the  husband's  liability  has  been  suspendea  by  the  parties  living 
apart  mider  the  circumstances  before  pointed  out,  his  liability  will  be 
created,  if  the  parties  live  together  again  (y).  Thus  by  a  deed  dated  in 
1817,  afler  reciting  that  disputes  had  exiited  between  W.  and  £.  his 
wife,  and  that  they  Jiad  been  on  the  point  of  separation,  it  was  witnessed^ 
that  in  consideration  that  the  wife  had  consented  to  cohabit  with  the  hus- 
band, he  had  covenanted  with  S.  (a  trustee)  to  convey  estates  to  his  us^ 
&c.  for  ninety-nine  years,  &c.  The  trusts  of  this  term  were,  that  in  case 
tike  wife  should  find  herself  compelled,  by  a  renewal  of  the  disputes,  to 
cease  to  cohabit  with  her  husband,  or  live  apart  from  him,  that  a  sufficient 
annuity  for  her  separate  maintenance  should  be  raised  out  of  the  rents,  or 
by  sale  or  mortgage  of  the  term ;  and  in  that  event  the  husband  agreed  to 
execute  articles  of  separation.  Tlie  deed  contained  no  covenant  by  the 
trastee  indemnifying  the  husband  against  the  debts  of  the  wife.  After 
the  execution  of  this  deed,  the  husband  and  wife  continued  to  live  toge- 
ther. By  an  indenture  in  1818,  made  between  the  husband  and  wife,  and 
tmstees,  after  reciting  that  the  husband  at  the  desire  of  the  wife  had 
agreed  to  live  separate  and  apart  from  her,  and  to  allow  her  a  separate 
maintenance,  the  husband  demised  the  estate  to  trustees  for  a  term  to  raise 


(p)  Clifford  V.  Latm,  3  C.  &  P. 
15;  M.  &  M.  101.— Teoterden. 

(g)  Liddlow  V.  WUmot,  2  Stark, 
86^ — Ellenboroagh. 

(r)  Thompum  v.  Harvey,  4  Burr. 
2177. 

(s)  Barrett  v.  Booty,  1  Taunt.  343. 

(t)  Baynon  v.  BatUy,  8  Bing.  256  ; 
1  M.  &  Scott,  339.  Thus  in  an  ac- 
tion of  debt  on  a  bond  by  tbe  trastee 
of  the  defendant's  wife,  to  enforce  pay- 
ment of  an  annuity  secoxed  to  her,  the 
Court  refosed  to  allow  tbe  defendant 
to'withdfaw  the  general  issue,  and 
plead,  1st,  that  tM  defendant's  wife 
aad  crnnmitted  adultery,  and  was  liv- 


ing in  that  state  ;  and,  2dly,  that  she 
had  committed  adultery  at  the  time 
when  the  bond  was  executed  in  her 
favoar,  though  the  defendant  was  ig- 
norant thereof;  being  of  opinion  that 
such  pleas,  if  pleaded,  would  not  have 
been  a  good  defence  to  the  action; 
FUld  V.  Serres,  1  N.  R.  121. 

(u)  Hyde  v.  Price,  3  Ves.  juD.  445. 

(*)  St,  John  (Lord)  v.  St,  John 
(Lady),  11  Ves.  juo.  S30«  See  poet, 
p.  949. 

(«)  SehoUy  v.  Goodman,  8  Moore, 
850;  I  C.  &  P.  36  ;  S.  C.  not  5.  F. 
1  Bing.  349. 
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providont  for  ttie  vife  and  mi  infimt  daughter ;  and  the  hrabtiid  core- 
nanted  (hnt  llie  wife  might  live  wparate  and  apBit  from  him,  and  free 
1  hit  ealhon^  and  control,  tie,     Tfait  deed  contained  no  indemniW 


waiiut  debts.  The  partiei  continued  to  liTe  in  the  lame  botucv  althou^ 
tney  slept  in  «epaiate  rooms,  and  met  at  board,  and  appeared  in  the  world 
u  man  and  wife,  until  June,  1819,  whenthejr  finally sepaiated.  InlS22, 
the  trustees  in  the  deed  of  IBIB  distrained  upon  the  tenants  of  the  land 
charged  with  the  annuitv  to  the  wife.  Upon  bill  filed  in  equi^,  and  ap- 
peal, it  was  held,  that  tne  deeds  were  void ;  the  fint,  a*  providing  for  a 
proepective  separation;  and  the  second,  because  there  was  a  reconcilia- 
tion (z).  So  it  seems  that  a  plea,  to  an  action  of  covenant  by  s  trustee 
on  a  deed  providing  for  a  Tuture  separation,  that  the  wife  afterwards  lived 
and  cohabited  with  the  defendant  for  a  long  space  of  time,  and  then  left 
him  against  his  will  and  consent,  and  had  ceased  to  live  or  cohabit  widi 
him  since,  ii  a  good  plea  (a). 

But  where  defendant  gave  a  bond  to  A.  and  B.,  conditioned  for  tha 

Kyment  of  an  annuity  to  his  wife,  unless  she  should  at  any  time  molest 
non  account  of  her  debts,  while  living  apart  from  her;  andby  indentura 
of  the  same  date  between  the  above  parties  and  the  wife,  reciting  that  the 
defendant  and  his  wife  had  agreed  to  live  separBte  during  their  lives,  and 
that  for  (he  wife's  maintenance  defendant  Lad  agreed  In  assign  certain 
premises,  S:c.  to  A.  and  B.,  and  had  given  them  an  annuity  bond  as  above 
mentioned:  it  was  witnessed  that  tlie  dcfendantassignedthe  premises,  Sie. 
to  them  in  trust  for  the  wife,  and  he  covenanted  to  A.  and  B.  to  live  se- 
parate from  her,  and  not  molest  her  or  interfere  with  her  property; 
and  power  was  ^ven  to  her  to  dispose  of  the  same  by  wilt,  and  to  sell  the 
assi^ed  premises,  &c.,  and  buy  estates  or  annuities  with  the  proceeds. 
The  wife  covenanted  with  the  defendant  lo  maintain  herself  during  her 
life  out  of  the  above  property,  unless  she  and  the  defendant  should  after- 
wards agree  to  live  toectlier  again ;  and  that  he  should  be  indemnified 
from  her  debts.  The  indenture  (except  as  to  (he  assignment),  and  also 
the  bond,  were  to  become  void  if  the  wife  should  sue  the  defendant  for 
alimony,  or  to  enforce  cohabitation.  And  it  was  provided,  "  that  if  the 
defendant  and  his  wife  ahoiild  thereafter  agree  to  live  together  again,  such 
cohabitation  should  in  no  way  alter  the  trusts  created  by  the  indenture,"  but 
there  was  no  express  covenant  on  the  part  of  the  truateea.  The  defendant 
and  his  wife  separated,  and  afterwards  lived  together  again  fora  time,  and 
this  fact  was  pleaded  to  an  action  by  the  trustees  upon  the  annuity  bond, 
as  avoiding  the  security ;  it  was  held,  on  demurrer  to  the  plea,  that  the  re- 
conciliation was  no  bar  to  an  action  on  this  bond,  unce  il  did  not  appear 
that  the  bond,  and  the  indenture  of  even  date  with  it,  were  not  really  exe- 
cuted  with  a  view  of  immediate  separation :  and  although  there  might  be 
parts  of  the  indenture  wiiich  a  court  of  equity  would  not  enforce  under  the 
circumstancM,  yet  there  was  nothing,  on  a  view  of  the  whole  instrument, 
to  prevent  the  Court  of  King's  Bench  from  giving  effect  to  the  clause 
which  provided  for  a  continuance  of  the  trusts,  notwithstanding  a  recoD- 
dliation(£). 

16.  HutbaniTi  JAabilily  avoidedby  Sisorec.]— The  liability  of  the  hus- 
band only  continues  during  the  marriage,  and  consequently  after  a  sen- 
tence of  divorce  oft  initio,  it  ceases  (c).     But  a  husband  separated  fi^im  his 

(0  Watxitath  (Marquit)  *.  Salii-  740. 

bury  (Slgrfuu),  6  Bligh,  N.  S.  339.  (e)  Aailts  v.  Manntri,  Gow,  10.— 

fa)  Duninly.  Titltg,!  Ptln.in.  Park. 
(i)  m/tffii  V.  Muikiii,  3  B.  &  Adol. 
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wife  by  a  divorce  (^  mensA  et  thoro)  for  adultery  on  his  part,  with  a  decree 
for  alimony,  is  liable  for  necessary  supplies  to  his  wife,  if  he  omit  to  pay 
the  alimony  (</).  So  a  husband  is  liable  for  necessaries  supplied  to  his 
wife,  pendmg  a  suit  between  them  in  the  Ecclesiastical  Court,  until  ali- 
mony 18  assigned ;  nor  does  a  decree,  directing  the  alimony  to  be  paid  from 
a  data  preceding  the  time  when  the  necessaries  were  supplied,  remove  his 
liability  (e). 

But  where  a  wife  sued  her  husband  in  the  Consistory  Court,  and  ob- 
tained a  decree  against  him  for  alimony;  upon  which  he  removed  the 
cause  into  the  Arches  Court ;  and  the  decree  then  became  in  law  inope- 
rative ;  but  the  husband  continued  making  the  payments  under  it ;  and  it 
was  proved  that  if  he  had  omitted  doine  so,  a  new  decree  could,  by  a 
short  process,  have  been  obtained  from  the  Arches  Court,  but  that  such 
application  was  not  usually  made  unless  payment  of  the  alimony  was 
^scontinued :  it  was  held,  that  he  was  not  liable  in  an  action  for  neces- 
saries supplied  to  the  wife  while  the  above  payments  were  going  on ;  that 
such  payments  could  not  be  considered  a  voluntary  allowance ;  and,  there- 
fore, that  the  Court  of  King's  Bench  could  not  inquire  whether  or  not 
they  were  sufficient  in  proportion  to  the  husband's  means  (/). 


Sect.  III.— Of  Actions  bt  and  against  Husband  and  Wife,  and 
FOR  Adultery  and  Breach  of  Promise. 


1.  Wife  cannot  sue  or  he  iued 
alone 947 
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5.  Where  Husband   and    Wife 
must  be  both  sued 953 

6.  Of  an  Action  for  Adultery, .  954 

1.  Nature  of  Die  Action  ....     ib, 
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4.  Evidence  in  Aggravation  958 
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2.  Of  the  Declaration t6. 

3.  Pleas ib. 

4.  Evidence 960 

1.  By  the  Plaintiff ib, 

2.  By  the  Defendant ib; 


1.   Wife  cannot  sue  or  be  sued  alone. 

As  we  have  before  noticed,  the  legal  identity  of  the  wife  by  marriage  is 
destroyed,  and  from  that  time  becomes  merged  in  that  of  her  husband. 
Under  these  circumstances,  as  a  general  rule,  she  no  longer  has  the  power 
of  suing  or  of  being  sued  in  her  own  name,  but  in  every  instance  where 
she  can  appear  as  a  party  upon  the  record,  must  be  joined  with  her  hus- 
band. There  are  a  few  cases  in  which  a  wife  may  sue  and  be  sued,  but 
in  these  instances  the  husband  must  have  undergone  a  legal  death,  as  by 
banishment,  and  abjuration  of  the  realm,  in  which  cases  the  party  in  the 
eye  of  the  law  is  become  dead.    Thus  a  wife,  whose  husband  is  trans- 


(d)  Hunt  V.  Da  Blaquiere,  S  Biog. 
550;  3M.  &P.108. 
(c)  Keegmn  v.  Smith,  8  D.  &  R. 


118  ;  5  B.  &  C.  375. 

(/)  Wilson  V.  Smith,  1  B.  &  Add. 
801. 
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ported,  may  plead  a*  ft  /eme  toU,  (at  It  ii  a  teinpormtj  death  (^).  So  a 
mnried  woman,  wboM  buAand  hai  bc«n  tnoiported  for  toTca  j«an,  m^ 
naiDlaiD  an  actirai  ai  mjimt  loU,  on  the  gnuod  of  the  hiufaand  havii^ 
^nred  the  lealin,  eren  ibou^  the  term  of  tnuupcstadon  hai  ex- 
pired (A). 

But  where  the  departuic  of  the  huiband  from  the  realm  hai  not  been  mtder 
circumitancM  to  make  it  a  le^al  death,  the  case  ia  not  taken  ODt  of  the 
opeiation  of  the  general  principU  of  law,  and  the  wife's  mcapacity  tome  or 
to  he  Bued  remaina ;  because  in  ihii  initance  he  goet  nnimo  rtverUndi ;  \a» 
aiwenee  ii  likely  to  be  temporary,  and  he  may  at  any  moment  he  recalled 
bj  the  king.  Thus  ^femt  cooerl cannot,  u  ajeme  toU,  msintBio  liieiii 
Ar  breaking  and  entering  her  houae  and  leinng  goods  in  her  poaKaaim, 
l^  pleading,  in  aniwer  to  a  plea  of  covertare,  uiat  her  huibana  (a  lawfU 


abroad,  having  lived  there  many  years,  and  the  wife  ahouid  hare  bets 
pud  a  weekly  lum  for  her  lubditcnce,  and  though  ihe  appeared  aa  a^/cMC 
talc,  and  contiaeled  a*  snch  ;  if  the  htuband  be  living,  no  acttoa  can  ba 

maintained  against  the  wife  (A').  So  wlierc  an  Englishman  employed  in 
the  service  of  the  Britisli  govGrnment.  residing  in  a  foreign  coUDtry,  and 
having  lands  there,  upon  the  cessation  of  liis  employment,  in  conaequeoca 
of  war  between  the  two  countries,  sent  hia  wife  and  family  to  this  country, 
but  continued  to  reside  abroad  himself:  it  was  held,  that  the  wifo,  not 
having  represented  herself  as  a  J'eme  sole,  was  not  liable  to  be  sued  eJ 
nich  (7). 

A  different  principle  was  laid  down  by  Lord  Kcnyon,  where  the  hua- 
band  was  nn  o/ienwho  thus  quitted  the  country,  this  learned  judge  haring 
held,  that  where  such  an  one  had  gone  abroad,  bnt  declared  his  Intentioa 
of  returning  in  a  short  time,  but  had  not  dune  so,  the  wife  was  liable  for 
debts  contracted  in  the  husband's  absence  (w). 

But  this  principle  has  been  reversed  in  a  subsequent  case,  in  which  Lord 
EllenboroiiKh  held,  (which  was  afterwards  sanctioned  by  all  the  Court,) 
that  it  would  only  apply  where  the  liusband  had  never  been  in  this  king- 
dom, and  that  where  he  had,  his  wife  could  not  be  sued,  although  he 
left  her  here  and  entered  into  the  service  of  a  foreign  state  (»)■  And  this 
principle  has  been  recognized  in  a  vcrj-  niodeni  case,  where  to  a  plea  ot 
coverture,  a  replicarian  that  the  husband  wan  an  alien,  not  a  subject  of 
this  country  by  naturaliza^on  or  otherwise,  and  nt  the  time  of  the  contract 
residing  in  France ;  that  Ihc  defendant  lived  in  this  kindgom  separate  from 
her  husband,  that  the  plainliff  gave  no  credit  to  her  husband,  but  con- 
tracted with  her  as  afemetole:  was  held  ill  (o). 

A  wife  also,  as  a  general  rule,  cannot  institute  any  legal  proceedings ; 
but  where  a  husband  ba»  abjured  tlie  realm,  or  is  banisiied,  tiiougli  the 
banishment  he  hut  for  a  limited  time(p),  and  he  is  thereby  b«canH> 
CtviJiler  mortuut,  and  disabled  to  sue  or  be  sued. 

(g)  JtKim  V.  Kad,  LoB\,  142.  S  F.sp.  554.— KcDyon  ;  S.  F.  Framla 

(h)  Camlv.  Blencow.  4  Esp.  27.  v.  De  Pieoni  (Duchtu),2  Etf.  S9T  ; 

-^Alraoley.  see  alio    tbe   Duckeu  of  JUoiariiu'f 

(i)  BogHtl  1.  Frier,  11  East,  301.  cow,  1  Ld.  Riym.  147. 

(it)  M-»amard  T.  f  iiAer,  3  Esp.  18.  (n)  h'ny  v.  De  Pitnnt  (DneAoi), 

— kenyoa.  3  Camp.  133.— ElleabaroDgh. 

(0  AlarsA  V.  HuicMuoii,  3  B.  it  P.  (e)  Siraicon  v.  Buumck,  4  M.  Sc 

320.  Scali,  STB  ;  1  BiDg-  N-  R-  139- 
(M^rFa[My-D'P'*««t{Dul:liUi),  (p)  Spemw  (.  Camlhtn,  oM  1 
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So  where  a  wife  lires  leparate  by  consent,  and  enjoys  a  separate  allow- 
ance, it  is  now  settled  that  she  cannot  render  herself  penonally  liable  (p). 
fiat  there  would  appear  to  be  an  exception  where  the  husband  is  residing 
out  of  the  jurisdiction  of  the  English  courts  when  the  debt  was  contracted; 
as  in  one  ease  it  was  held,  that  the  wifeof  a  person  who  resides  in  Ireland, 
herself  Hving  in  England,  and  having  a  separate  maintenance  under  arti- 
des  of  separation,  may  be  sued  after  the  death  of  her  husband  for  a  debt 
contracted  by  her  in  England  during  his  lifetime  (q).  So  where  the  plain- 
tiff hired  a  house  of  the  defendant,  representing  herself  at  the  time  to  be  a 
feme  eoverty  and,  upon  the  &ith  of  the  like  representations,  she  obtained 
goods  from  various  tradesmen :  it  was  hdd,  that  her  assertions,  that  she 
was  ujeme  covertj  estopped  her  from  suing  as  a  fhmesoU,  in  respect  of  a 
trespass  committed  by  toe  defendant,  under  colour  of  a  distress  for  rent  (r). 

It  has  been  noticed  that,  by  the  custom  of  London,  a  wife  may  be  a 
aeparate  trader,  but  in  such  a  case  she  cannot  sue  without  her  husband 
m  the  superior  Courts  at  Westminster  (s) ;  and  even  in  the  city  Courts  he 
ibould  be  joined  for  conformity  (0> 

A  /erne  amert,  eloping  from  her  husband  and  running  in  debt,  cannot 
be  sued  alone  (u).  So  a  woman  divorced  d,  mensd  et  thoro,  and  living 
apart  finom  her  husband  upon  a  separate  maintenance,  is  tk/eme  covert, 
Mid  cannot  be  sued  as  ti/eme  sole(y). 

A  woman  who  has  declared  herself  to  be  ajeme  sole,  and  as  such  has 
executed  deeds,  and  maintained  actions,  if  herself  sued  as  ml  feme  sole,  is 
not  estc^pped  from  settine  up  the  defence  of  coverture  (i*).  But  a  de- 
fodant,  who  has  appeared  by  attorney  as  a  feme  sole,  shall  not  plead  s» 
propria  persona  as  ^  feme  covert  {y).  So  where  an  interlocutory  judg- 
ment has  been  signed  and  set  aside  on  terms  that  the  defendant  shall  not 
plead  or  five  coverture  in  evidence,  the  defendant  cannot  give  a  real 
marriage  m  evidence,  or  prove  that  the  goods  were  fiimished  on  the 
credit  of  the  husband  (z). 

But  where  a  man  and  woman  had  been  married  and  were  cohabiting 
together,  and  goods  which  had  belonged  to  the  woman  before  the  marriage 
were  seized  and  sold  under  an  execution  against  the  man,  and  the  woman 
afterwards  discovered  that  the  marriage  was  void :  it  was  held,  that  she 
might  recover  in  trover  against  the  sheriff  the  full  value  of  the  goods, 
though  exceeding  the  price  for  which  they  were  sold  (a).  So  where  a  feme 
conert  living  apart  from  her  husband  under  sentence  of  separation,  with 
alinoony  tSloytedi  pendente  lite  in  ^e  Ecclesiastical  Court,  brought  trespass 
in  the  name  of  her  husband  against  wrong-doers,  for  breaking  and  enter- 
ing her  house  and  taking  her  goods ;  the  Coturt  refused,  on  the  applica- 


T.  R.  7  ;  Carroll  v.  Blencow,  4  Esp. 
Ca,27. 

(p)  Manhall  ▼.  Sutton,  8  T.  R. 
545 ;  Jane  y.  Sehutt,  2  W.  Black. 
1195;  bat  see  CorbsUv.  Poelnittf  1 
T.  R.  5 ;  and  Stedman  t.  Gooch,  1 
Esp.  7  ;  Hyde  v.  Price,  1  Ves.  jun, 
443.    See  ante,  944. 

(9)  Ringstead  ▼.  Laneshorough 
{Lady),  3  Dougl.  197  ;  ttdau. 

(r)  Longford  v.  Foot,  2  M.  &  Scott, 

JO  CamdeU  v.  Shaw,  4T.  R.  361 ; 
see  Ct&ytam  v.  Adams,  6  T.  R. 
006* 


(t)  Btard  v.  Webb  (in  error),  2  B. 
&  P.  93. 

(u)  Hatchett  v.  Baddeley,  2  W. 
Black.  1079 ;  GilchH%t  v.  Brown,  4 
T.  R.  766, 

(v)  Lewis  V.  Lee,  5  D.  &  R.  98  ;  3 
B.&C.291. 

(x)  Davenport  v.  Nelson,  4  Camp. 
26.— Ellenborough. 

(y)  Conwell  v.  Thomas,  2  W.  Black. 

(0  SneU  T.  Biee,  I  £8p.222;  Fmks, 
235w-*-Kenyon. 

(a)  Olaipool  v.  Young,  4M.&  R» 
533;  9B.&C.e96. 
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tioD  of  luch  defendants,  to  stay  the  actioii,  though  nqiported  Iw  on  affi- 
davit of  the  hiuband  (irho  had  not  released  the  action,  nor  appUed  to  be 
jndemniRed  againit  the  riiV  of  coats),  that  the  action  was  brouglit  without 
hiiButhority(6). 

A  tradetman  luppljing  a  married  woman,  liTtoR  apart  from  her  hiM- 
band,  with  furniture  upon  hire,  doei  not  thereby  diveit  himielf  of  die 
preeent  right  of  proper^  in  such  good*,  iiuwnucb  as  the  Dianied  woman 
was  incapable  en  acquiring  it  by  any  contract ;  and  therefore,  if  the 
flheriff  take  such  goodi  in  execution  at  the  suit  of  the  buibaad's  creditor, 
trorer  lies  by  the  tradesman.  But  if  the  contract  bad  been  valid,  Iha 
good*  being  let  to  hire  generally,  without  any  time  limited,  notice  to  de- 
termine the  contract  given  to  the  iherifT*  officer,  and  not  to  tbe  other 
contracting  party,  would  not  be  sufficient  for  that  piirpofe(e).  And 
where  to  an  avowry  for  rent  in  arrear,  the  plaintiff'  pleaded  in  bar, 
"  that  before  and  at  the  time  of  the  suppoted  demise,  and  when  the  sap- 
posed  rent  became  due,  she  was  married  to  one  J.  C. :"  it  waa  hdd,  that 
whether  it  were  to  be  presumed  that  tbe  coverture  continued  up  to  tbe 
time  when  the  diitress  was  taken,  or  not,  the  plea  was  no  answer  to  lbs 
avowry  ((i). 

2.  When  Hutband  and  Wife  must  bolh  iuc.1 — The  genera]  rule  under 
this  head  is,  that  wherever  the  suit  will  survive  to  the  wife,  she  must  be 
joined  as  a  party(e}.  Thus  an  action  of  trespass  for  an  iT^ury  done  to 
the  property  of  the  wife  dum  sola  must  be  brought  by  the  husband  and 
wife ;  but  if  such  an  action  be  brought  by  the  wife  alone,  the  defendant 
must  plead  the  coverture  in  abatement,  and  not  in  bsr(y).  So  in  real 
actions  for  the  recovery  of  land  for  the  wife,  the  huaband  and  wife  must 
joinfg).  And  in  detinue  fur  charters  of  the  wife's  inheritance  (A).  So 
m  an  action  of  waste,  for  waste  committed  on  the  land  of  the  wife(i];  or 
in  an  action  on  a  bond  given  to  the  wife  before  marriage^j). 

For  a  baltety  or  other  pcnonal  tori  done  to  the  wife,  they  must  join, 
and  if  the  wife  die  the  action  dies  with  her(Jc) ;  and  (he  judgment  must 
be,  that  the  baron  and  feme  shall  recover,  notwithstanding  the  baron  only 
is  to  have  the  damages(^.  But  they  sliould  not  join  for  personal  or 
other  wrongs  done  to  theni  both,  unless  where  they  have  a  joint  interest, 
and  have  suflered  wrong  in  respect  thereor(in). 

And  where  the  wife  is  earned  away  and  demined  from  the  husband, 
he  may  faring  the  action  alone,  and  declare  for  (he  toss  of  her  comfort 
and  society  (n).  But  s-here  on  action  is  brought  for  words  spoken  of,  or 
other  tort  done  to  the  wife,  and  founded  upon  the  special  damage  of  the 
husband,  she  must  not  join  (i).  Where  an  action  is  brought  (without  the 
authority  of  (he  husband)  in  the  name  of  husband  and  wife,  for  an  assault 

(i)  Chamberiy.  Dona/J»n,  9E»»i,  R«nutyv.  Gtorgt.lM.&c  S-  178. 

470.  (,k)  Roll.  R.  360  1   LiL  R.  SSSj 

(c)  Smith  T.  tliddteiti  (Sheriff).  Bmwnl.  305  ;  Noj,  18 ;  Hoaprr  v. 
IS  East.  607.  Rette,  1  Moo.  R.  407. 

(d)  Clarkcv.  Daiiei,  2  Mirsh.  386 ;         (')  Godb.  369. 

7  Ttaot.  72.  (n)  March.  47  ;  Cro.  Car.  653  } 

(()  Puniun  V.  BuTonld,  1  Will.  Jones,  440 1  Cro.  Jac.  355  i  2  Stra, 

S24.  736. 

(/)  Miino-v.Miiw.,  3T.R.637.  (H)a  Roll.  R.  51. 

(g)  1  BuliL  21.  (o)  Sid.  346  ;  S  Keb.  R.  387  ;  S*- 

(h)  I  Rol.  Abr.  347.  vilU  aniJ  anorAtr  V,  SwtDiy,  4  B.  fc 

(0  1  HdI.  Abr.  347  (R.)  pi.  1.  Adol.  514. 
O)  Fmner  w.  PUnkelt,  Moor.  422  ; 
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upon  the  latter,  the  hushand  will  be  entitled  to  stay  the  proceedings  until 
be  receives  an  indemnity  against  costs  (;>). 

3.  TFftere  Htuband  and  Wife  may  join,  or  Husband  may  sue  alone.'] — 
In  personal  actions  for  the  recovery  of  damages  onlv  (other  than  actions 
in  respect  of  personal  wrongs  to  the  wife),  where  the  action  will  survive 
to  the  wife,  the  husband  and  wife  may  join  (9),  or  the  husband  may  sue 
alone,  for  he  alone  may  release  such  action.  And  the  rule  is,  that  where 
the  husband  alone  may  discharge,  or  where  he  may  make  disposition 
to  his  own  use,  he  may  recover  alone,  without  joining  his  wife  in  the 
action  (r).  In  an  action  of  covenant  by  the  husband  of  the  tenant  in  fee, 
he  must  declare  on  a  seisin  in  fee  in  himself  and  his  wife,  in  right  of  his 
wife.  If  he  state  that  he  is  seised  in  his  demesne  as  of  freehold  in  right 
of  his  wife,  it  will  be  bad  on  special  demurrer  (s). 

1.  For  Injuries  to  the  Wife's  Property,] — For  injuries  to  the  wife's 
property,  as  by  cutting  down  trees,  the  lops  of  which  are  reserved  to  the 
wife  for  life,  they  may  join  (^).  So  they  may  for  stopping  a  way  to  the 
wife's  land(ti),  or  for  hunting  in  a  free  warren  held  in  right  of  the 
wife(t;). 

So  they  may  join  in  bringing  a  quare  impedit,  where  the  right  of  pre- 
sentation is  in  right  of  the  wife  (2-) ;  or  the  nusband  may  bring  this  action 
alone,  since  it  is  the  presentation  and  not  the  living  to  be  recovered  (y). 
So  they  may  join  in  replevin  for  goods  distrained  from  the  wife  dum 
sola  (2)  ;  or  the  husband  may  sue  alone  (a). 

Avowry  for  rent  arrear,  jure  turpris,  may  be  by  husband  and  wife,  or 
husband  alone,  averring  the  life  of  feme  (6).  So  husband  and  wife  seised 
of  land  in  right  of  the  wife  may  join  in  trespass  for  breaking  and  entering 
a  dose,  and  consuming  and  carrying  away  the  grass  there  found,  because 
the  i^rass  is  the  material  produce  of  the  earth,  and  continually  goes  with 
the  land  (c). 

2.  For  Personal  Property  and  Debts  in  which  the  Wife  has  an  In" 
terest."} — ^The  husband  alone  may  recover  a  term  which  he  has  in  right  of 
his  wife  (d)  ;  or  where  a  lease  is  granted  to  husband  and  wife  for  a  term 
of  years,  and  the  lessor  resists  them,  they  may  join  in  an  action  of  cove- 
nant («).  Or  the  husband  may  sue  alone  for  damages  to  leasehold  pro- 
perty belonging  to  himself  and  wife,  although  the  interest  of  the  wife 
i^pear  upon  tne  declaration  (/).  So  covenant  will  lie  by  husband  and 
wife  for  non-payment  of  rent,  due  by  virtue  of  a  lease  granted  by  bus* 
band  and  wife,  of  lands,  the  inheritance  of  the  wife  (g). 

Where  a  bond  is  given  to  husband,  and  wife  administratrix,  the  hus- 
band may  sue  alone,  declaring  on  it  as  a  bond  to  himself  (A),  or  they  may 


(p)  Harrison  v.  Almond,  4  Dowl. 
P.  C.  321  ;  I  Har.  &  Well.  519. 

(9)  2  Mod.  270. 

?r)  3  Balst  164 ;  Selw.  N.  P. 

(«)  Polyblank  v.  Hawkins,  1  Dougl. 
329. 

(t)  Tugmulle  and  Wife  v.  Reeve, 
Cro.  Car.  437. 

(u)  Cro.  Car.  418. 

(0)  Bro.  Abr.  Baron  and  Feme,  pi. 
16 ;  Blackb&m  v.  Greaves,  2  Lev.  107. 

(x)  Waolversian  v.  Fynnimore,  Selw. 
K.  P.  Baron  and  Feme. 


(y)  Bro.  Baron  and  Feme,  pi.  41. 
(t)  Id.  pi.  85. 
(tt)  Bull.  N.  P.  53. 
lb)  Wise  v.  Bellent,  Cro.  Jac.  442. 
(c)  Willey  v.  Hansworth,  1  Selw. 
N.  P.  294,  n. 
'd)  3  Bttlst.  163. 
e)  Bro.  Abr.  Bar.  and  Fem.  pi.  23. 

[f)  Brett  V.  Cumberland,  Cro.  Jac. 
399. 

(g)  AUberry  v.  Wally,  7  Str.  230. 
(h)  AnkersUin  v.   Clarke,  4T.  R. 

616. 
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both  join  (■).  So  thejr  may  join  in  an  action  for  a  breach  of  promite  made 
to  husband  and  vrift  after  covertuTe,  to  pay  aum  of  monejto  the7iie(itV 
Jn  debt  on  a  bond  made  Ut  tbc  wife  during  eoTettUTe(/},  or  in  aaMunput 
on  a  pronUMory  note  giren  to  the  wife  dunng  coverture  (m),  hiubaud  and 
wife  may  join,  or  huiband  may  lue  alone ;  but  after  the  death  of  the 
wife,  the  hiuband  muit  auc  aa  administrator  to  bii  wife ;  nnee  the  mle  of 
kw  ii,  that  ckmes  in  action  can  only  be  put  io  suit  by  Uie  party  to  wbora 
they  are  riven ;  or  after  their  deaths,  by  persons  claiminejure  repraenla- 
tumit.  And  where  a  judgment  haa  been  recovered  by  buiband  and  wi& 
on  a  bond  made  to  the  wife  ibaa  tola,  they  rosy  join  in  on  action  upm 
that  iudgment,  or  the  huBband  may  sue  B]one(n).  Declaration  by  nut- 
bana  and  wife  stated,  that  by  weement  between  the  plaintiff  and  de- 
fendant— reciting  that  one  J.  L.  had  been  arrested  at  the  auit  of  the 
eiintifTs ;  that  the  defendant  had  become  bail  to  the  sheriff*;  that  dte 
il  had  been  forfeited  ;  and  that  3.  L.  had  given  a  cognoril  for  the  debt 
and  costs — it  was  understood  and  agreed  between  the  plaintifi  and  de- 
fendant, and  the  defendant  undertoolt  and  promised,  in  consideration  that 
the  plaintjfft  would  not  enter  up  judgment,  or  sue  out  execution  agaiiut 
J.  L.  until  a  certain  day,  that  he,  the  defendant,  would  render  J.  L.  OO 
that  day,  or,  in  default,  pay  the  debt  and  costs.     Averment,  that  the 

Slaintiff  had  not  entered  up  judgment  or  sued  out  execution  againit 
.  L.  before  the  day.  Breach,  that  tho  defendant  did  not  render  J.  L. 
on  the  day,  or  pay  the  debt  and  costs :  it  was  held,  on  motion  in  arrest 
of  judgment,  alter  verdict  for  the  plaintiff  1st,  that  as  the  agreement 
was  stated  to  be  with  the  plaintifts,  the  promise  must  be  taken  after  ver- 
dict to  have  been  made  to  them  ;  2dly,  that  it  aufhcicntly  appeared  that 
the  wife  had  a  joint  interest,  because  the  recital  in  the  agreement  of  a 
cognovit  by  J.  L.  to  all  the  plaintiK,  was  an  admission  by  the  defendant 
of  such  joint  interest ;  3rdly,  thai  (hough  the  agresment  by  (he  wife  wai 
void,  it  might  be  rejected  as  surplusage,  and  tlist  the  count  would  then 
he  good,  as  stating  a  promise  to  pay  the  debt  and  costs  to  the  plaintiffi, 
in  consideration  that  they  would  not  enter  up  judgment,  or  sue  out  exe- 
(nlUon  until  a  given  day(u). 

Bv  all  these  cases  it  will  be  observed,  tliat  the  wife  can  only  join  with 
the  husband  in  bringing  an  action  where  she  is  the  meritorious  cauM  of 
actioD  ;  as  where  a  legac}-  is  lell  to  hcr(p),  and  the  like  ;  and  tlien  not 
without  stating  the  interest  of  the  wifc(j).  So  that  a  declaration  in 
replevin,  by  J.  S.  and  his  wife,  without  showing  any  cause  for  joining 
tho  wife,  ia  bad  on  demurrer  (r). 

4.  Where  the  Unibaud  miat  tut  Blone.'\ — The  rule  in  this  case  is,  that 
where  the  wife  cannot  maintain  an  action  fur  the  same  cauae,  if  she  sur- 
vive her  husband,  the  action  must  be  brought  by  the  husband  nloiie. 

This  rule  applies  in  an  action  on  the  case  for  words  spoken  of  the  wife, 
where  such  words  are  not  actionable  in  themselves,  but  became  so  by 
lome  special  damaee  resulting  irom  them  to  the  husband.  Thus  where 
in  a  declaratian  by  nusband  and  wife,  it  was  stated  that  the  wife  lived  m 
parate  from  the  husband,  and  *"  ■-     -i^--   >--    -     -    >    -■        > 

credit,  and  was  supplied  with 

.63.  <o)  Nuru   ..    . 

f.  \  M.  76S. 
(p)  Rou  V.  BoirJtr,   1  H.  Black, 

J()  HowM  V.  Mcint.  3  Lev.  403.  108. 

«>  PhiUUUrk  and  Wift  1.  Ptiuh-         (?)  Bidgood  t.  Way.  2  W,  Black. 
1, 2  M.  &  S.  293.  1236. 

(»)  S«lw.  N.  P.  Bar.  and  Feoi.  (r)  Strm  t.  D«id,  2  N.  R.  *05. 
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own  support  and  for  carrying  on  her  said  business ;  that  defendant 
xrtain  words  of  her,  and  of  and  concerning  her  manner  of  carrying 
business,  imputing  to  her  insolvency,  adulteiy,  and  prostitution,  by 
whereof  divers  persons  left  off  boarding  with  her,  and  tradesmen 
to  supply  her  on  credit,  whereby  she  was  injured  in  her  said  busi- 
96. ;  it  was  held,  that  in  this  case  the  wife  ought  not  to  have  been 
the  words  being  only  actionable  in  respect  of  damage  to  the  busi- 
nd  that  damage  being  solely  the  husband's  («). 
husband  must  also  sue  alone  for  injiuies  conunitted  during  cover- 
personal  chattels,  which  by  law  are  vested  in  the  husband,  as  in 
m  for  cutting  down  and  carrying  away  com,  although  it  grew  upon 
fe's  land;  for  it  grows  by  the  industry  of  man,  and  consequently  the 
hr  is  in  the  husband  alone  (/). 

ifi  cases,  where  the  wife  will  not  have  the  thing  when  it  is  recovered, 
■dleiy  to  herself,  or  jointly  with  the  husband,  but  the  husband  only 
.▼e  it,  then  the  husband  must  sue  alone  (u).  Thus  where  an  action 
ease  was  brought  by  A.,  and  B.  his  wife,  for  the  use  and  occupation 
tessuage  and  lands,  and  for  money  had  and  received  to  the  use  of 
irimnd  and  wife,  stating  the  promises  to  husband  and  wife,  after 
ent  by  default,  writ  of  inquiry  executed,  and  final  judgment  in  the 
's  Bench,  a  writ  of  error  was  brought  in  the  Exchequer  chamber,  as- 
l  for  error  that  judgment  was  given  for  the  husband  and  wife  to  re- 
lieir  damages,  whereas  it  appeared  on  the  record  that  B.  was  the 
*  A.,  and  could  not  sustain  any  damages  by  reason  of  any  thing  con- 
in  the  declaration.  The  Court  were  of  opinion  that  the  judgment 
roneous,  because  a  contract  could  not  be  made  with  a  married  wo- 
that  a  promise,  eitlier  express  or  implied,  did  not  give  any  interest 
the  whole  resulted  to  the  husband,  and  the  action  ought  to  have 
sought  in  his  name  (x). 

ve  a  debtor  to  the  wife,  as  executrix,  promises  to  pay  the  husband, 
lideration  of  his  giving  time  of  payment,  the  husband  ought  to  sue 
because  the  wife  is  not  a  party  to  the  agreement  between  her  hus- 
md  the  defendant ;  but  m  this  case  the  life  of  the  wife  must  be 

i(y). 

Vhere  Husband  and  Wife  must  be  both  sued.l — ^The  husband  being 
or  all  actions  for  which  his  wife  stood  attached  at  the  time  of  the 
ire,  and  also  for  all  her  torts  and  trespasses  during  coverture,  he  is 
irily  in  all  these  cases  a  party  to  be  sued  with  her.  Thus  they  may 
led  in  trover,  though  the  conversion  must  be  laid  only  in  the  hus- 
BD  the  ground  that  the  wife  cannot  convert  goods  to  her  own  use(jt:). 
rerdict  would  cure  this  defect  (a).  But  in  debt  for  double  the  yearly 
under  4  Geo.  II.  c.  28,  the  plaintiff,  after  stating  a  demise  to  the 
ant's  wife  and  her  subsequent  intermarriage  with  the  defendant,  al- 
Q  the  first  count  a  notice  to  quit  and  a  demand  of  possession  delivered 
defoidant  and  his  wife,  and  in  the  second  count  alleged  a  notice  to 
id  demand  of  possession  delivered  to  the  wife  previous  to  her  inter- 
ge  with  the  defSmdant:  it  was  held,  that,  to  support  the  second 

imvUU,  and  Joyce ,  hit  vnfe,  v.  R.  106* 

,  4  B.  &  Add.  514.  (y)  Lea  v.  Minru,  Yelv.  14  ;  Cro. 

ArwuUl  V.  Shin-t,  Cro.   Eliz.  Jac.  110;  Selw.N.  P.  Baron  and  Feme, 

from  which  the  most  of  this  head  has 

1  RolL  Abr.  347.  been  taken. 

BUg9od  V.  Waif  md  wife  (in  (t)    Co.  lit.  351 ;   Noy,  79 ;   1 

In  £r.  Cham.  2  Black.  R.  1236,  Salk.  1 14. 

I  Jforrlt  V.  Nmfolk,  I  Taunt.  (a)  Keyworth  v.  Hill,  3  Barn.  &  A. 

ad  see  Ord  v.  Femnck,  3  East,  684. 
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it  be  jmnedforeonfonni^;  and  thst,  to  mitBiB 
tne  actiou,  it  wm  not  nece»«TV  tohavagiTen  anotice  to  the  hiubtuid Mib- 
Kouent  to  (he  intennarriage  (£). 

Where  the  (olicitur  for  a  defeadant^  nied  jointlr  with  hii  wife  Tor  b  d^ 
due  from  her  dum  tola,  appeara  on  hia  UD(!ertakiiiK>  and  pleada  for  tba 
huiband  only,  Ihe  plaintiff  (hariug-  ctuued  the  hxk  to  be  aerved  wilha 
copy  of  the  oroceM]  may  appear  for  her  according  to  the  ttatute,  an^ 
treating  the  plea  ao  put  in  by  the  huaband  alone  ai  a  n«Ui^,  ugn  jud^ 
meut  for  want  of  a  plea  (c).  In  an  action  agajnit  fauiband  end  wile,  rat 
«  debt  incurred  by  the  wift  dam  tola,  the  Court  refuaed,  at  the  instance  of 
the  huiband,  to  tet  aside  an  appearance  entered  for  both,  it  appearing  that 
flie  wife  had  given  instruction*  to  the  attorney  (^. 

A  inifjoinder  of  action  againit  hiuband  and  wife  may  he  taken  adnn- 
t^e  of  on  general  deinurTer(e).  But  wherein  trover  againit  huiband  and 
wife,  the  dEclaration  itated  a  converuon  by  both:  it  wai  held  aufficimt 
after  verdict  (J").  If  a  declaration  agaioit  hiuband  and  wife  for  •  dAt 
of  the  wife  contracted  before  marriage,  allege  a  promise  by  her  made  afta 
the  marriage  to  pay  the  debt,  it  ii  bad(g). 

In  on  action  on  a  bond,  conditioned  for  the  paymentof  a  Mparale  main- 
tenance to  Ihe  obligor'*  wife,  the  declaration  alleged  that  certain  ninu  ba- 
eatne  due  and  owing  from  the  defendant  to  the  plwutiff:  judgment  «■■ 
arrested,  because  the  breach  should  have  alleged  the  money  to  be  due  (0 
tlie  wife  (h). 

6.  0/an  Action  for  Adultery. 

1.  Nature  of  the  Aci'um,'\ — We  now  come  to  consider  the  light  in 
which  the  law  regards  the  greatest  possible  injury  that  can  be  inflicted  re- 
latively on  private  individuals,  or  on  society  at  large,  viz,  the  crime  of 
adultery.  It  has  several  times  been  attempted  to  make  the  olTence  a  crimi- 
nal one;  and  during  the  Commonwealth  the  attempt  was  carried  into 
execution  (i).  But  since  then  the  legislature  have  thought  proper  to  view 
It  with  a  more  indulgent  eye,  and  have  consequently  erased  adultery  from 
the  criminal  code ;  Uavilig  the  injured  party  to  seek  compensation  for  tho 
debauching  his  wife,  degrading  his  family,  and  blasting  the  peace  of  S 
happy  circle,  by  (he  recovery  of  pecuniary  damages,  (o  he  aisened  at  the 
hands  of  a  juiy. 

The  action  fur  adultery  is  an  action  of  trespass ;  though  it  would  leem, 
that  for  some  purposes  at  least,  it  must  be  looked  upon  as  an  action  on 
the  case  (ft).  Thus  where  the  defendant  pleaded  to  an  action  of  thii 
sort  not  guilty  within  six  years,  on  general  demurrer  the  question  arose 
whether  the  action  was  trespass  or  case,  and  Lord  EUenborough  el' 
pressed  himself  inclined  to  think  that  quoad  this  plea  it  should  be  regarded 
na  an  action  on  the  case  (/). 

2.  Under  what  Circumttanca  an  Action  for  Adultery  ii  maintainable.'t 
The  husband  must  come  into  Court  with  clean  hands;  for  if  he  be  himsell 
privy  to  the  intercourse,  he  cannot  maintain  his  action  (m).    Thua  where 

(6)  Lake  V.  Smith,  1  N.  R.  174.  6  Taunt.  140. 

(c)  HiumU  v.  Buchamn,  6  Price, 
139. 

(d)  tfiHiami  V.  SmiH,  1  Dowl.  P.      391 ;' 5  T.  R.36r;   3Wi!i.3\fl; 
C.633.  Blark.R.854;  and lee the jadgmei 

(r)  Mag  V.  Hmiu,  2  Chit.  697.  of  Lord  Elleaborough  in  Ditcham 

(/)  Kesimrih  v.  HUl,  3  B.  &  A.       Rmd,  2  M.  &  S.  4r~ 


(g)    Morrit  T.  Ncrfalk,  1  Tiunt. 
313. 
(i)  Lunn  V.  Aym,  1  H>T*h,  49S ; 


(0  Hacfadan  v.  OHwnl,  G  Etst, 
387. 
(n)  Vfa^s  T. BiiMi, 3T. R.  168 b. 
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a  married  man  neglected  the  society  of  his  wife,  and  openly  lived  with 
other  women,  in  the  apparent  practice  of  adaltery,  it  was  held  that  he  could 
bring  no  action  against  another  for  criminal  conversation  with  his  wife(ra). 
But  it  was  afterwards  held,  that  the  misconduct,  neglect,  or  infidelity  of 
the  husband,  could  not  be  set  up  as  a  defence  for  the  infidelity  of  the 
wife,  and  oidy  went  in  mitigation  of  damages  (o).  However,  the  former 
cases  would  appear  to  be  most  correct,  since  in  a  very  recent  case,  the  rule 
laid  down  by  a  learned  judge  of  considerable  authority  was,  that  in  an  ac- 
tion for  criminal  conversation,  the  plaintiff  will  be  entitled  to  a  verdict, 
unlets  he  has  been  in  some  degree  privy  to  his  own  dishonour,  either  by 
giving  a  general  license  to  his  wife  to  conduct  herself  as  she  pleased  witn 
men  generaUy,  or  by  assenting  to  the  particular  act  of  adultery  with  the 
defendant,  or  by  having  totally  and  permanently  giving  up  all  the  advan- 
tage to  be  derived  from  her  society  (p). 

But  it  is  no  bar  to  an  action  against  A.  for  criminal  conversation  with 
the  plaintiff's  wife,  that  the  plaintiff  had  brought  another  action  of  the 
tame  kind  against  B.,  and.  having  obtained  verdict  and  judgment,  had 
charged  B.  in  execution,  altliough  the  cause  of  action  in  botn  suits  accrued 
doring  the  same  period  (y).  Or  that  the  plaintiff  allowed  the  defendant 
to  remain  in  his  nouse  after  a  suspicion  of  his  wife's  fidelity  had  been  in- 
timated to  him  (r).  Nor  is  it  a  matter  of  defence,  except  in  mitigation  of 
damages,  that  the  plaintiff  married  an  actress,  concealed  the  marriage  from 
her  mother,  and  very  seldom  saw  his  wife,  but  suffered  his  wife  to  remain 
Hying  with  her  mother,  as  if  she  were  a  single  woman,  and  allowed  her  to 
contmue  her  theatrical  performances  in  her  maiden  name  (s). 

The  professed  damages  sought  to  be  obtained  bv  the  husband  being  for 
the  loss  and  society  of  nis  wife,  it  has  been  held,  that  no  action  of  trespass 
for  criminal  conversation  could  be  brought  for  an  act  of  adultery  after  a 
separation  between  the  husband  and  wife  (t).  But  this  doctrine  was  after- 
wards doubted,  and  under  the  circumstances  of  that  case  it  was  held  that 
a  deed  of  separation  did  not  preclude  such  an  action  (ti). 


(n)  Wifndham  v.  Wycombe  (Lord), 
4  Esp.  16. — Kenyon;  S.  P.  cited 
Sturt  V.  Blandford  (Marquis),  I  Esp. 
16. 

(o)  Bromley  v.  Wallace,  4  Esp. 
237d — Alvanley. 

(p)  Winter  v.  Henn,  4  C.  &  P. 
494. — AldersoD ;  and  see  Howard  v. 
Burtenwood,  Selw.  N.  P.  10 ;  Duberly 
T.  GMnning,  4  T.  R.  651 ;  Hodges  v. 
Windham,  Peake,  N.  P.  C.  39. 

(q)  Cregson  v.  M*Taggart,  1  Camp. 
415.^  Ellenboroogh. 

(r)  Fotey  v.  Peterborough  (Lord), 
4  Doug.  294. 

(f)  Calerafti»Harborough(Earl), 
4  a  &  P.  499.— Tiodal. 

(0  WeedoH  v.  Timbrell,  5  T.  R. 
357 ;  1  Esp.  16 ;  S.  P.  Hodges  v. 
Whtdham,  Peake,  39 ;  and  Bartelot 
T.  Harekew,  Peake«  7. 

(m)  Chambers  v.  Caulfield,  6  East, 
344 ;  2  Smith,  356.  lliese  circom- 
stancea  were,  that  a  husbaixl  and  wife 
had  eDtered  into  a  deed  with  tnutaes, 
wkti«by  Uit  tnuband  cot enanted  with 


the  trustees  (to  whom  certain  aanui- 
ties  were  transferred,  one  payable  to 
his  wife  absolutely,  sad  another  for 
so  long  as  she  should  live  with  her 
husband),  that  they  should  apply  the 
first  and  an  equal  annuity  in  lieu  of 
the  second,  to  be  paid  by  the  husband 
to  the  separate  use  of  the  wife  in  case 
she  should  live  apart  from  her  hus- 
band, with  the  approbation  of  the 
trustees ;  and  the  husband  also  cove- 
nanted, in  case  of  future  differences, 
to  permit  the  wife  to  live  separate 
from  him,  if  she  should  on  that  ac- 
count find  it  necessary ;  and  the  deed 
contained  a  clause,  that,  in  case  of  se« 
paration,  with  the  approbation  of  the 
trustees,  certain  of  the  children  should 
live  with  and  be  educated  by  the  wife 
for  a  certain  period,  and    that  she 
might  visit  the  others  at  his  house,  es- 
pecially when  ill,  so  as  to  reouire  the 
attention  of  a  mother;    and  it  also 
contained  other  clauses,  providing  cer- 
tain things  in  case  of  such  separation 
as  aforesaid. 


Htiaimd  omH  trft. 


K ration  i*  nich  at  to  warrant  the  luppodtion  that  die  hnibaod  had  abMi- 
□ed  all  hii  marital  rights  over  bit  wife,  that  there  Ac  actioD  could  not 
be  maintained ;  hut  that  it  inaj  be  where  the  dicnnutancea  wairanled  * 
different  Mnduiion. 

3.  Declaration.'] — In  framing  the  declaration,  the  inducement  should 
•how  the  relation  of  the  husband.  The  action  ii  trmtttory,  and  therefor* 
the  venvc  may  be  laid  in  any  coontj.  But  it  may  be  changed  by  the 
vwual  affidavit!  that  the  whole  cauio  of  action,  if  any,  aroae  in  the  coun^ 
to  which  it  is  changed  M.  Tn  other  retpecti  the  general  nilei  applicabje 
to  declarationi  are  to  be  obterved,  aa  there  ii  nothing  partieular  under 
tbia  bead  to  render  any  fiirtber  obaerTationi  neceaaary. 

4.  Pleat.'] — Tbe  general  plea  ia  not  guilty.  The  itatute  of  Umitationt 
may  be  alao  pleaded;  and  ir  the  defendant  plead  "  not  guilty  within  tix 
yean,"  it  wiU  at  any  rate  he  good,  without  it  be  ipedally  demurred  to(r). 

5.  EvidtHte. 

In  an  action  of  thii  aort  there  are  two  indiapenaahle  [Mxmft  to  be  etta" 

bliihed  by  the  plaintiff,  viz,,  his  marriaM,  and  the  het  i)t  the  adultery; 

to  which  he  may  alio  add,  if  it  be  uought  proper,  any  circnmatanee 

aggravating  the  offenoe  and  injurj-. 

1-  Of  the  Miirriage.'] — The  general  rule*  by  which  the  proof  of  a  mar- 
riage ia  governed  have  been  before  pointed  out(y).  But  it  will  bo  necet- 
aary  to  notice  here,  that  thii  action  diSen  from  all  others,  inaamucb  aa 
proof  of  coliahitation  and  general  reputation  is  insufficient,  evidence  of  a 
marriage  in  fact  being  rcqulred(z).  This  will  be  proved  by  the  evidence 
pointed  out  in  (he  chapter  above  referred  to ;  and  a  repetition  will  be  un- 
necessary in  this  place. 

But  it  sometimes  happens  that  the  party  sued  has  made  admissions  in 
the  courac  of  conversation  of  the  relation  existing  between  the  plaintiff 
and  the  object  of  bis  guilty  passion ;  end  a  c^uestion  then  arises,  whether 
this  admission  docs  not  supersede  the  necessity  of  any  proof  on  the  part 
of  tlie  plaintiff  to  that  etiecL  In  one  case,  where  the  defendant  had 
been  surprised  at  a  lodging  with  tlie  wife  of  the  plaintiff,  Major  Monii, 
and  being  asked  where  Major  Morris's  wife  was,  be  replied  "  m  the  nest 
room,"  it  was  held  insufficieiit,  since  this  admission  was  only  a  confer 
aion  that  she  went  by  the  name  of  Major  Morris's  wife(u).  But  a  con- 
clusion roust  not  be  deduced  from  this  decision,  that  a  fiill  at)d  amria 
acknowledgment  of  the  relationship  by  the  defendant  would  not  be  nim- 
cient  to  dispense  with  the  strict  proof  of  the  merriage(6).  In  a  case(c), 
where  Morrit  v.  Miller  was  cited,  it  was  said  by  the  Court,  that  if  it 
were  proved  Ibst  the  defendant  had  seriously  or  solemnly  recognized  that 
he  knew  the  woman  to  be  (he  plaintiff's  wife,  it  would  be  evidence  pnper 
to  be  left  to  the  juiy  without  proving  (he  marriage. 

2.  Proof  of  tht  Adultay.]— The  direct  fact  of  adultery  ia  what  can 
rarely  be  given;  nor  is  such  a  proof  required.  Circumstantial  evidence 
of  a  kind  that  would  lead  (he  guarded  discretion  of  a  reasonable  and  just 

(v)  Guard  v.  Hodgt,  10  Eoit,  33.        1  W.  Blick.  632. 

<x)  Jgacfaditn  •.  Ofimnl,  6  East,  (a)  Alorrfi  *.  MUUr,  B.  N.  F.  38 ; 

Bap.  387 ;  and  Cmk  v.  Sayrr,  6  East,      4  Burr.  30ST. 

3SB.  (6)  See  3  Phil.  Ev.  201  ;  tod  lae 

FrwjiMn'f  OM.  I  East  P.  C.  470. 
(c)  2  Wils.  399. 
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man  to  the  condanon,  is  all  that  will  be  re^ubed  (d).  Thus  where  the 
plaintiff's  wife  was  seen  going  into  a  house  of  ill  fame  with  the  defendant, 
it  was  held  sufficient  (e). 

So  where  the  plaintiff's  wife  and  defendant  travelled  together,  and  the 
latter  took  a  house  in  Wales,  where  he  used  to  pass  the  day  and  take  his 
meals,  but  slept  at  an  inn :  this  was  held  of  itself  sufficient  in  the  Eccle- 
aastical  Court  (^).  The  confession  of  the  wife  will  not  be  evidence  for 
her  Inisband,  but  conversations  between  her  and  the  defendant  are  evi- 
dence against  the  latter  (f). 

Where  the  statute  of  limitations  is  pleaded,  the  plaintiff  may  give  evi- 
dence of  acts  of  adultery  which  have  taken  place  more  than  six  years 
since,  with  a  view  to  show  the  nature  of  the  connexion  subsisting  between 
the  parties  within  the  six  years  (A). 

3.  Wife*s  Lexers.] ~ As  a  general  rule,  the  wife's  letters  cannot  be 
given  in  evidence  on  behalf  of  the  husband ;  but  the  letters  of  the  wife 
to  her  husband  and  others,  before  the  adulterotis  intercoursCf  are  admia- 
siUe  in  evidence  to  show  the  state  of  the  wife's  feelings,  although  they 
may  also  state  a  fact  which  would  not  strictly  be  evidence  (i).  And 
where  the  husband  and  wife  necessarily,  from  their  situations  in  life,  live 
separate,  and  the  wife  commits  adultery,  letters  written  by  her  during 
their  separation,  but  before  any  suspicion  of  misconduct  in  the  wife,  are 
admissible  evidence  to  show  that  the  husband  and  wife  lived  in  a  state  of 
connubial  affection  previous  to  the  adultery  :  but  the  time  when  the 
letters  were  written  must  be  shown  (/c).  And  such  letters  are  admissible 
evidence  without  showing  distinctly  the  cause  of  their  living  apart  And 
proof  that  a  letter  produced  corresponds  as  to  its  contents  with  a  letter 
which  the  wife  wrote  to  her  husband,  and  which  she  read  over  to  the  wit- 
ness, is  sufficient  to  warrant  the  reception  of  the  letter  in  evidence.  So 
the  judgment  which  a  witness  forms  from  the  conduct  and  expressions  of 
the  wife  to  her  husband,  whilst  she  lives  apart  from  him,  as  to  her  affec- 
tion for  him,  is  evidence  (/).  So  when  connivance  at  her  elopement  is 
imputed  to  the  husband,  he  may  call  witnesses  to  prove  the  representation 
maide  by  the  wife  to  him  of  the  place*  to  which  she  was  going  previous  to 
her  elopement  (i7i).  But  if,  to  rebut  the  presumption  that  a  wife  left  her 
husband's  house  from  his  cruel  treatment  of  her,  letters  written  by  her  to 
her  husband  in  affectionate  terms,  are  offered  in  evidence,  it  must  be 
proved  at  what  time  they  were  written,  or  they  are  not  admissible  in  evi- 
oence ;  and  the  dates  of  them  are  not  sufficient  proof  of  the  times  at 
which  they  were  written  (n).  Thus  they  are  not  receivable  in  evidence 
if  written  at  a  time  when  at  least  an  attempt  at  adultery  had  been  made 
by  the  defendant ;  but  a  draft,  in  the  defendant's  handwriting,  of  a  letter 
written  by  the  wife,  in  answer  to  a  letter  of  Mrs.  B.  to  the  wife,  is  re- 
ceivable m  evidence,  as  is  the  letter  of  Mrs.  B.(o).    The  wife's  letters  to 


(d)  Per  Sir  W.  Scott,  Lovedon  v. 
Laredon,  2  Hag.  Co.  2. 

(0  Wood  v.  Wood,  4  Hagg.  Eccl. 
Rep.  138,  (Q.) 

(/ )  Cadogan  v.  Codogan^  2  Hag. 
Con.  4,  (n.)  ;  Williafnt  v.  WiUiafnt, 
1  Hag.  ^9 ;  Chamben  v.  Chafnben, 
id.  444;  Elwet  v.  Elw€i,  id.  277. 

(g)  B.  N.  P.  28. 

(A)  DukgofNoffolk*icate,  12  How. 
St.Tr.W7. 

(0  WiUti  ▼•  Bernard,  8  Biog.  376 ; 


1  M.  &  Scott,  584;  5C.  &  P.342. 

(/c)  Edwards  v.  Crock,  4  £sp.  39.— 
Kenyon. 

(O  Trelawney  v.  Coleman,  1  B.  & 
A.  90;  2  Stark.  191. 

t^m)  Uoare  v.  AlUn,  3  £sp.  276. — 
Kenyoo. 

(n)  Houliston  v.  Smith,  2  C.  &  P. 
24 ;  3  Biog.  127  ;  10  Moore.  482. 

(o)  Wilton  V.  W$bster,  7  C.  «c  P. 
198. 


MS  Htabrnd  md  W^t. 

dw  defendant  alto  are  not  in  general  evidence  tat  turn  wainit  the  pliin- 
tiff.  But  to  show  that  the  wile  wai  the  teducer,  atHTmade  the  fint 
advance*  of  a  criminal  nature  to  the  defendant,  a  letter  mitten  by  her 
previous  to  Her  connexion  with  ^e  defendant  ii  adminible  in  mitigation 
of  damage!  (j?). 

4.  fciiniM  in  j^^graniition/l— This  maj  be  eflected,  by  proving  bv 
witnettei  converaant  with  the  (ect,  that  anterior  to  the  acquaintance  with 
(he  defendant  the  parties  lived  in  a  atate  of  mutual  peace  and  happineaa. 
And  what  the  parties  say  to  each  other  is,  beymd  all  doubt,  evidence  U> 
■how  their  demeanour  and  conduct,  whether  they  were  living  on  better  ac 
'Wone  terma(o).  So  the  judgment  fanned  bv  a  witnen  from  the  anziet; 
vhich  the  wife  bad  expressed  concerning  ber  hutband,  and  from  the 
mode  of  ipealing  of  him  during  his  abience,  ia  odminible  in  evidence  (r). 
And  where  the  adulLery  wai  committed  on  board  a  ship  during  a  veiywe, 
a  witneM  may  be  aaked,  on  the  part  of  the  plainti^  whether  the  wife  wd 
not  keep  a  journal,  and  whether  she  stated  for  what  puinoae  (be  kept 
it(t).  Bat  evidence  on  the  part  of  the  plaintiff  to  show  ttie  Bisonntvf 
the  defendant's  property  is  not  admiwble((). 

6.  ZWenw.] — The  defence  must  be  dther  that  the  party  wat  not 

SiUty  of  the  crime  alleged  against  him,  that  the  partiei  are  not  married, 
at  the  husband  sanctioned  the  adultery,  or  that  the  parties  had  separated 
under  a  complete  abandonment,  on  tlic  part  of  the  husband,  of  all  his 
marital  rights.  To  tiiia  may  be  added  certain  evidence  tliat  may  be  given 
in  mitigalion  of  damages,  as  in  the  case  of  £Jniin  v.  Favcett,  point^  out 
under  the  division  of  the  wife's  letters.  So  proof  is  admisdUe  in  miUgs- 
tion,  that  the  wife  had  before  eloped  with  othen;  that  her  husband  had 
turned  her  out  of  doors  and  refused  to  maintain  her,  and  that  he  had 
kept  company  with  other  women  (u).  So  evidence  may  be  given  in  re- 
duction of  damages  that  the  wife,  before  the  criminal  intercourse,  had 
complained  of  her  husband's  treatment  of  her(x).  But  evidence  of  mi»- 
conduct  in  the  woman,  subsequent  to  her  counexioti  vrith  the  defending 
is  not  adtnisaihie  (^). 

7.  0/  the   Verdict,  Judgment,  4c.]—"". 
kppear  tliat  the  wife  has  died  since  the  comr 


appear  tt 

jury  should  ffive  damages  for  the  loss  of  (he  society  of  the  wife  from  the 
time  of  the  discovery  of  the  adultery  to  the  time  of  the  wife's  death ;  anJd 
also  for  the  shock  to  the  feelings  of  the  husband;  and  this  is  so,  although 
it  appear  there  was  no  suspicion  of  the  wife's  infidelity  till  she  was  on  het 
death-bed,  end  though  the  husband  continued  to  treat  her  kindly  up  to  th* 
timeofherdeath(«).  Wherein  crim.  con.  there  were  two  pleasj  notguiltv, 
upon  which  there  was  issue  and  verdict  for  the  plainti^  and  not  guilty  tn^ 
tex  annot,  to  which  there  was  a  demurrer  and  judgment  for  defendant;  it 
-was  holden,  that  plaintiff  could  have  no  damages,  atid  that  costs  could  not 
be  paid  on  either  side  on  account  of  the  trial  (a).   But  a  verdict  in  an  action 

(p)  EUam  v.  Fducttt,  2  Esp.  S62.  (u)  CiU«r  v.  Sfo/itr,  and  Rebaur. 

—Kenyon.  MartUon,  Bull.  N.  P.  27. 

(3)  iiy  Lord  Ellenborougti,  C.  J.  (i)  H'JHMr  ..  IVrwt,  1  M.  it.  Rob. 

1  Bam.  &  Aid.  90.  404.— Lyndbunl. 

(r)  rrdawnfy  V.  Cc^tnan,  2  Stark.  (u)  £(iain  v.  i'duceM.aEsp.SSS.— 

19^.  Kenvon. 

())  JoiMi  V.  Thmnjaan,  6  C.  &  P.  (i)   Wiltoa  v.  WtMer,  7  C.  &  P. 

415.— Tindsl.  198.— CoUrid(ie, 
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for  crim.  con.  with  the  phuntifiTs  wife,  will  not  be  set  aside  for  excessive 
damages  (^). 

7.  Action  for  Breach  of  Promise, 

1.  Nature  of  the  Action,'] — The  subject  of  a  breach  of  promise  of  mar- 
liage,  though  not  appertaining  strictly  to  this  chapter,  yet  will  more  ap- 
propriately be  placed  here  than  elsewhere.  The  foundation  of  the  action 
u  toe  injury  resulting  to  the  plaintiff  from  the  defendant's  breach  of 
promise  to  marry.  The  action,  therefore,  is  an  action  of  assumpsit  for 
this  breach  of  promise,  and  may  be  maintained  by  either  party.  The 
tame  rules  goTem  this  action  as  others  of  a  like  kind,  consequenuy  there 
must  be  a  mutuality  of  promise  binding  on  the  parties,  except  in  the  case 
of  infiuits,  who  may  sue  for  a  breach  of  this  sort,  thougn  not  bound 
themselves  (c).  This  is  a  personal  action  dving  with  the  party,  so  that  an 
administrator  cannot  have  an  action  for  a  breach  of  promise  of  marriage 
to  the  intestate,  at  any  rate  where  no  special  damage  is  alleged  ((f).  There 
is  no  necessity  that  the  promise  should  be  in  writing  (e),  nor  need  a  writing 
c<mtaining  the  promise  be  stamped. 

2.  Of  the  'Declaration,'] — Where  there  was  no  fixed  time  named  when 
the  marriage  was  to  take  place,  the  law  infers  a  promise  to  marry  ''  within 
a  reasonable  time  after  request"  (y*);  the  promise,  therefore,  is  much 
better  laid  in  this  way. 

A  count  alleging  a  promise  on  the  part  of  the  defendant  to  many  the 
plaintiflr  within  a  reasonable  time  after  request,  and  averring  **  that  the 
plaintiff,  confiding  in  the  promise,  had  always  remained  unmarried,  and 
was  ttOl  ready  and  willing  to  marry  the  defendant ;  and  that  although  a 
reasonable  time  for  the  defendant  to  marry  him  had  elapsed,  yet  that  the 
defendant,  not  regarding  her  promise,  did  not,  nor  would  within  such 
reasonable  time,  marry  the  plaintiff,  but  had  hitherto  wholly  neglected 
and  refused  so  to  do,"  is  sufficient  afler  verdict ;  without  averring  that 
the  defendant  had  any  notice  of  the  plaintiff  being  ready  to  marry  her 
during  the  reasonable  time  alleged,  or  averring  any  request  made  to  the 
defendant  to  many  the  plaintiff,  or  any  averment  of  a  special  refusal  to 
marry  him  (g).  In  another  case,  the  promises  declared  on  were— first, 
to  marry  on  request ;  secondly,  die  like,  assigning  for  breach  that  the  de- 
fendant had  married  another ;  thirdly,  to  marry  within  a  reasonable  time ; 
and  lastly,  to  many  generally.  The  proof  was,  that  the  defendant  had 
said  that  he  would  marry  the  plaintiff  m  July :  it  was  held,  under  these 
ctrcumstances,  that  notwithstanding  this  variance  the  jury  were  war- 
ranted by  the  evidence  in  inferring  a  promise  to  marry  generaUy ;  and 
that  the  j^ntiff  was  entitled  to  recover  on  the  last  count  of  the  declara- 
tion (A).  A  declaration  on  a  promise  of  marriage  need  not  state  the  set- 
tiement  of  the  fortune  (i). 

3.  Pleat.] — It  must  be  remembered  that,  under  the  new  rules,  non- 
assaoipait  would  merely  put  the  promise  in  issue ;  and  eveiy  other  matter 
of  defence  must  be  specially  pleaded.     Reg.  Gen.  Hil.  T.  w .  4. 

(6)  Witford  v.  Berktley,  1  Burr,  boos,  1  Stark.  R.  82  ;  Atchinson  w, 

e09.  Baker,  Peake*s  Add.  C.  103. 

(e)  Holt  V.  Ward,  2  Str.937.  (g)  Seymour  v.  CarUide,  2  D.  & 

(d)  Chamberlain  v.  Williamson,  2  R.  55. 

11.&  S.  408.  {h)  Phillips  v.  Crutchley,  1  M.  & 

(0  Boll.  N.  P.  180.  P.  239 ;  3  C.  &  P.  178. 

(/)/farris0NV.  Ca#t,  Cartfa.467;  (t)  Atchinson  ▼.    Baker,    Peake*s 

1  Ld.  RayokSSa :  S.  C.  Potter  v.  Da-  Add.  C.  124.— Keoyoo. 
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4.  Sxidttm. 
1.  Eeidmet  bu  the  Pleintiff.] — There  are  two  tliingt  fbr  tLe  pUmtilT 
to  prove — first,  the  contract,  and  then  tha  breach  of  it.  In  pronng  the 
Gontnet,  we  have  teen  that  it  U  not  neceoary  that  it  ahould  be  in  writ- 
ing, or,  if  written,  that  il  shuuU  be  itamped.  So  in  an  action  by  a  Udj, 
it  u  unneccBury,  for  the  purpose  of  makfng  out  the  mntual  promue* 
which  are  necessary  to  support  the  action,  that  the  p^^itiff  by  wrads 
consented  to  accept  the  defendant ;  but  the  jury  may  infer  such  consent 
trom  the  circumstances  of  her  making  no  abjection  at  the  time  of  the 
ofler,  and  her  afterward*  receiving  visits  from  the  defendant  in  the  capa- 
city of  a  suitor  (J().  But  in  the  case  of  a  man  more  would  be  necesssiy; 
and  few  cases  can  be  imagined  where  any  thing  short  of  an  actual  pro- 
mise  would  suffice. 

A  general  promise  to  marry  ii  a  promise  t«  many  on  request]  end 
therefore  evidence  of  a  promise  to  marry,  after  a  Aiture  uncertain  ereot, 
will  not  support  a  declaration  stating  a  general  prom{se(J)-  -'^ud  where 
A.  states  to  the  father  of  the  oluintiff'  that  he  has  pieced  himaelf  to 
many  his  daughter  in  six  months,  or  in  a  month  alter  Christmas ;  al- 
though this  varies  from  the  proaiise*  laid  in  the  aperial  connts,  it  ia  eri- 
denee  from  which  the  jury  may  infer  a  promise  to  marry  generally  (n). 
Evidence  tlint  the  defendant  said  to  the  plaintiff  that  he  would  marry  her 
in  July,  end  tliat  he  would  marrv  her  sooner  were  it  not  that  he  had 
arranecnients  to  make  wliich  would  be  completed  by  July,  if  uot  before ; 
and  also  that  he  said  to  her  ouce  in  the  month  of  May,  on  taking  leave, 
"  I  hope  in  a  few  weeks  to  lake  you  home,"  was  held  sufficient  to  support 
a  count  on  a  general  promi!>e(n}. 

To  prove  the  breach  of  the  contract,  it  must  be  shown  that  the  plain- 
tiff ia  in  a  situation  in  which  it  is  impossible  for  him  to  fidfil  his  engage- 
ment, as  where  he  has  tnerricd  another ;  or  there  must  be  evidence  of  an 
offer  to  marry  on  the  part  of  the  plniiitiS;  and  a  tefiisal  bv  the  dpfcndani; 
but  if  the  plaintiff's  father  go  to  the  defendant,  and  ask  hiin  if  he  means 
to  fulfil  his  engagementB  to  his  daughter,  and  he  reply  "  certainly  not," 
proof  of  this  will  he  8u[}icient(o). 

2.  Eeiilfirr  iy  l/ie  J)f/tnduH/.]— If  on  the  part  of  the  defendant  il  be 
proved  that  the  pluintifT  is  a  loose  and  immodest  woman,  and  that  lie 
broke  his  promise  on  that  account,  it  goes  in  bar  of  the  actiau(iH>) ;  but  if 
it  also  appear  thut,  when  he  made  ihe  promise,  he  was  aware  of  lliese  cir- 
cumstances, it  is  no  defence.  In  such  an  action  the  defendant  may,  in 
mitigation  of  djimei^B,  go  into  evidence  that  ha  relations  di^njiprovcd  of 
the  match  ;  and  if  liis  father  is  an  Incompetent  witness  on  aecotuit  uf  hi* 
having  employed  the  altomey  to  conduct  the  defence,  a  witness  will  be 
allowed  to  prove  that  he  has  heard  the  father  exjireHS  to  the  defendant  his 
dislike  to  the  man!age(p).  ilnt  in  a  cnte  n-hcre  it  appeared  thnt  the  first 
promise  was  made  by  the  dcfendimt,  in  consideration  that  the  plointilf 
would  go  to  bed  with  him,  wliieh  she  did,  but  there  wax  evidence  of  sub- 
sequent promLics,  it  seemed  that  this  was  not  such  a  turpii  cniilriu'lut  as 
to  prevent  the  plaintiff  from  recovering (y).     So  in  an  action  against  a 

{k)    Daniel  «.  Boalit,  2  V.  &  V.  —  BotsTiriue',  Scij.    S.  C.  aal  S.  1'. 

553.-](est.  1Y.&  J.  477. 

(I)  AlcliiniBH  I,  Bakir,  Peake's  Add.  {•■•■)  See  i'aiing  v.  Miirphg,  3  Bing. 

C.  103— KcnyoD.  N.C.  54. 

(n)   P.'Ilir  ».  Dtboot,  ISlaik.SS.  (p>  Jrii-ff  v.  CrtMtcnuJ,  1  C.&  P. 

—  Klii'nliaiough.  3*.0- Abbott. 

(n)  Ibid.  (f )  Uarteii  t.  Ftnn,  3  Doug.  211. 


(«;  Cvugh  V.  Furr,  2  C.  (t  P.  ( 
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wmnan,  it  is  mfficient  justification  of  non-performance,  if  the  person  to 
whom  she  has  siven  the  promise  turn  out  upon  inquiry  to  be  a  man  of 
bad  character ;  out  mere  accusation  and  suspicion  are  not  sufficient.  The 
char)g^  which  she  makes  against  him  must,  if  capable  of  proof,  be  sub- 
stantiated, or  they  go  only  to  the  damages  (r).  But  where  the  defence  is, 
that  the  pLuntiff  was  a  woman  of  bad  character,  the  character  which  u 
witness  heard  of  her  in  the  neighbourhood  where  she  lived  is  good  evi- 
dence (f). 

If  it  appear  that  the  defendant  was  induced  to  make  the  promise,  or  to 
continue  tne  connexion,  either  by  misrepresentation  or  wilful  suppression 
of  the  real  state  of  the  circumstances  of  the  family  and  previous  life  of 
the  plaintiff;  this  goes  in  bar  of  the  action,  and  not  to  the  damages 
oBly(0*  And  where  it  is  proved  that  the  plaintiff  knew  that  her  father 
wrote  letters  to  the  defendant,  in  which  he  made  statements  respecting 
her,  such  letters  are  evidence  for  the  defendant,  although  there  be  no  proof 
that  the  plaintiff  had  read  them,  or  was  acouainted  with  their  exact  con- 
tents ;  but  the  plaintiff  could  not  be  considered  answerable  for  the  par- 
ticular expressions  contained  in  them  (ti).  But  a  verbal  representation 
made  by  tne  plaintiff*s  father  (she  not  being  present)  to  a  Uiird  person, 
who  communicated  it  to  the  defendant,  is  not  evidence  (x).  So  bodily 
inBrmity,  also,  arising  after  the  contract,  is  a  good  reason  for  either  of 
the  parties  to  break  it  off(y). 


(r)  Baddeley  ▼.  Mortlock,  Holt, 
151.— Gibbs. 

(f )  Fmilket  v.  Selieay,  3  Esp.  236. 
— KeoTon. 

(I)  Wharton  v.  Lewis,  1  C.  &  P. 
d29.— Abbott.     And  see   Horam  v. 


Humphreyi,  Lofft,  80. 

(tt)  Foott  V.  Hayne,  1  C.  fie  P.  546. 
—Abbott.    M.  fie  M.  165. 

(x)  Ibid. 

(y  )  Atehinson  ▼.  Bahgr,  Peake's  Add. 
C.103.— KenjoD. 
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CHAPTER  IX. 


INFANT. 


I.  Primltgtt  mnd  Pimeri  af  an  I  fanfi 

in/not    962       4.  tfndtrvlltuamtnlmn  Infant 

i.qfciiln/afiC,LdabUitui 967  il  J>lafli  during  hit 

3.  0/  Attieai  ty  and  agviail  In-  \  6.  AetiM  far  St' 


Sect.  I — Fbivilboei  asd  Powe&i  vr  Ihfikti. 

1.  rolafci  Praprrty 963    |  lafaHl  cmt  ffficl    964 

2.  To  held  Officti.lfe 963       i,  Jiia  aliatContTacUai  h/ant 

3.  At  la  what  Granti  and  Sola  an  \  can  mafit   965 

Thb  period  of  infancy  hiu  been  regulated  differently  in  difi^nt  com- 

trio«;  but  by  out  laws  it  coiuinuea  both  with  r^ard  to  mole  and  female 
until  the  age  of  twenty-one  years,  nhen  it  cease?  in  all  caies,  and  the  party 
i*  entitled  U>  assume  the  government  of  hia  or  her  person  and  eatate,  with- 
out any  control,  except  in  particular  esses  of  trust,  and  under  the  afBiction 
of  idiotcy  or  insanity  fa).  If  a  child  be  iKtm  on  thelBtbdayof  Februar}-, 
"' 'le  of  full  ai  ..--.. 


this  child  will  be  of  full  age  any  part  of  the  IStfa  day  of  February,  twenty- 
rt  after,  for  the  law  makes  no  fractions  of  a  day  (on),  and  npon 
'    It  of  that  day  lie  would  have  completed  Iwetity-one  years  (t). 

1.  To  lake  Proptrtti,~\ — An  infant  at  any  age  is  capable  of  tailing  pro- 
perty of  every  dcBcriptiou,  subject  to  tlie  controiil  of  his  Ic^al  guardian, 
whoever  that  may  be,  as  to  its  management,  8lc.  And  this  not  only  ap- 
plies to  infants  in  genera],  but  even  a  cliild  in  venire  sa  mere,  who  may  take 
a  legacy  (c),  or  an  estate  by  way  of  executory  cieviac  (d) ;  since  for  the 
benelit  of  euch,  the  law  for  many  purposes  regards  them  as  if  they  were 
bom  (e).  And  a  child  in  retilre  su  mett  is  witliin  a  provision  in  marriage 
articles,  "  for  such  children  of  the  marriage  as  shall  be  living  at  the  time 
""'■"  ' '■-'-—■■ ■       -■     ■""     --  ■--  ---yta^eun'--  -■-- 


of  the  decease  of  the  father  and  mother"  (/).  So  he  may  take  under  the 
gtatute  of  distributions  as  living  at  the  lime  of  the  testator  fe).  And  such 
B  child  wilt  prevent  a  remainder,  depending  upon  tlie  deatti  of  the  father 


(a)  Sm  Lilt.  104,  259.  where  money  wai  left  lo  execulora  in 

f  ao)  Eicepl  for  the  ends  of  iuslice.  trnsl,  to  dispose  of  it  in  such  propor- 

<A)  1  Keb.  aR9;2Mad.381;  Ld.  lions,  &c.  ai  they  sliould    ibmk   fit, 

Raym.  281.  480.  among  such  of  the  leilainr's  reUlioni 

(r)  2  Yern.  TIO.  as  should  not  be  worth  20001.,  and 

(d)  I  Free m.  244.  should  apply  within  two  yeais  after 

(e)  3   Inst.  50  ;   I  Ves.  86;  Ian-  hia  deaih  ;  a  cbild  inwntrc  w  mertat 
auliirev.Laiicathi,t,5'i'.B..A9.  the  lestitor's  death  was  holdcn  not  tu 

(/)  Dot  V.  Vlarkt.i  H.  1)1.  399  i  be  witliin  ihe  deicriplioo,  Lord  Bath- 

2  Ves,  jun.673  ;  Kanlm  v.  Strang,  urst  sayiog.  that  Ihe  Court  had  ae- 

1    P.    Wms.  342  ;    Gilfi.  £q.   Itep.  ver  put  such  >   eonitructioa  upon  a 

136.  will,   but  in   the  case  of  a   devise 

,156;  (0  children;    BmnMI  v.  Hentyirted, 

Bui  Amb.  708. 
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withoat  having  issue,  from  taking  effect  (A).  And  a  limitation  to  such  a 
child  for  life,  with  remainder  over  in  strict  settlement  will  be  good  (t).  So 
the  marriage  and  the  birth  of  a  posthumous  child  operated  as  a  revocation 
of  a  will  made  bc:fore  marriage  {k) ;  and,  in  short,  it  seems  now  to  be 
settled,  that  a  child  in  ventre  sa  mere  is  a  life  in  being  to  all  intents,  ex- 
cept in  the  case  of  a  descent  at  common  law  (/). 

If  a  father  make  to  a  son  under  age  an  absolute  gift  of  an  article  of 
dren  or  ornament,  e.g.  a.  watch,  he  cannot  aflerwards,  without  that  son  s 
consent,  reclaim  the  gift(}fi). 

This  capacity  for  taking  property  is  not  confined  to  cases  where  such 
property  is  given  to  the  infant,  it  equally  extends  to  property  purchmed  by 
nim,  though  in  such  cases  the  infant  has  the  right  when  he  comes  of  full 
age,  of  either  agreeing  to  such  purchase  or  of  disagreeing  to  it  (n).  So  he 
may  exchange  lands  on  the  same  condition ;  but  if  after  full  age  he  occupy 
the  lands  so  taken  in  exchange,  the  exchange  will  thereby  be  rendered 
valid  (o).  It  should  be  remarked  here,  that  though  the  infant  has  this  op- 
tion of  repudiating  his  contracts  in  this  manner  when  he  comes  of  age,  yet 
the  privilege  is  not  reciprocal,  as  the  other  party  is  bound  at  all  events  (/>). 

If  a  person  jointly  interested  with  an  infant  in  a  lease  obtain  a  renewal 
to  himself  only,  and  the  lease  prove  beneficial,  he  shall  be  held  to  have  acted 
as  trustee,  and  the  infant  may  claim  his  share  of  the  benefit ;  but  if  it  do  not 
prove  beneficiaU  such  person  must  take  it  upon  himself  (9).  So  where  A., 
as  the  guardian  of  B.,  an  infant,  made  claim  to  certain  lands  before  the 
trustees  of  Irish  forfeitures,  which  being  allowed,  he  entered  on  the  lands. 
Part  of  these  lands  being  out  upon  lease,  A.  procured  a  derivative  lease 
thereof  to  himself,  but  it  was  held  to  be  in  trust  for  the  infant  (r).  An 
entry  by  another  upon  the  estate  of  an  infant  enures  to  the  infant's  use  («). 
But  where  ejectment  has  been  brought  on  the  demise  of  an  infant,  which 
has  been  compromised,  and  the  tenant  in  possession  has  attorned  to  the 
infant,  though  the  lessor  of  the  plaintiff  on  his  coming  of  age  do  not  ac- 
cept rent  or  do  any  act  to  confirm  the  tenancy,  yet  as  the  former  ejectment 
was  brought  at  his  suit  and  for  his  benefit,  he  shall  not  be  allowed  to  con- 
sider the  tenant  as  a  trespasser,  and  bring  a  new  ejectment  without  giving 
notice  to  quit  (/).  For  an  infant*s  right  to  ^ant  and  take  leases,  see 
more  particularly  under  the  chapter  "  Landlord  and  Tenant" 

2.  To  hold  Officetf  ^c^-^An  infant  may  be  appointed  executor,  how- 
ever young  he  may  be ;  and  even  a  child  in  ventre  sa  merCy  insomuch  that 
when  such  is  so  appointed,  if  the  mother  bring  forth  two  or  three  children 
at  one  birth,  they  are  all  to  be  admitted  executors  (u) ;  but  this  is  under 
the  restrictions  pointed  out,  ante,  p.  852.  So  the  office  of  clerk  of  the 
peace  being  merely  ministerial  may  be  held  by  an  infant  (.r).     So  may 


(A)  Burdett  v.  Hopegood,  1  P. 
Wms.487. 

(t)  L4mg  ▼.  BUckaU,  3  Ves.  486  ; 
7  T.  R.  700.  S.  C. ;  TkeUu$on  v.  Wood- 
fttd,  4  Ves.  342. 

(k)  Doe  V.  Lanemshire,  5  T.  R.  49. 

(0  Th€iluufn  w.  Woodford,  4  Ves. 
334. 

(ai)  Smith  v.  Smith,  7  C.  &  P.  401. 
— Vangbao. 

(•)  Co.  Ut.  2  b ;  Cro.  Jac.  320;  I 
RolL  Abr.  734. 

(#)  Co.  tit.  61  b. 


(p)  Holt  V.  Ward,  2  Str.  939; 
Warwick  v.  Bruce,  2  M.  &  S.  210. 

(9)  Ex  parte  Grace,  1  B.  &  P.  376. 

(r)  Annetley  v.  Diion  (Jin  error),  7 
Bro.  P.C.  213. 

(>)  Diie  d.  Harnett  v.  Keene,  7  T. 
R.  390. 

(()  D(«  d.  Miller  ▼.  Noden,  2  Esp. 
530.~KeD^-on. 

(11)  Wms.  Executors,  116. 

<x)  Crotbie  v.  Hurley,  1  Ale.  Ac 
Nap.  431.    O^h.) 
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the  office  of  noler,  and  (he  ilatate  of  Wettm.  tl.  c.  1 1 ,  esteait  to  locfi,  m 
■a  [a  charge  him  in  an  acdon  of  debt  for  an  ewape  of  one  in  execution  ^). 
And  generall;  an  infant  it  capable  of  holding  anjr  office  which  don  not 
concern  the  adminiitration  of  juiticc,  but  only  reijuim  skill  and  dili- 
^nce  (z).  But  an  infant  cannot  be  appointed  to  the  office  of  clerk  of 
the  Court  of  Requetb,  irhere  it  i»  part  t^  the  dntj  of  that  office  for  nich 
clerk  to  receive  the  money  of  the  anilor,  as  it  is  in  the  nature  of  en  office 
of  public  truit  (a)  ;  nor  can  he  be  a  bailiff  or  sheriff's  officer  (£),  or  stew- 
ard  of  the  Court  of  a  manor  either  in  posMsaion  or  revenion,  unleaa  ex- 
ercisable by  a  deputy  (c) ;  neither  can  lie  be  a  common  infonner,  became 
he  can  onlj  sue  bv  guardian ;  and  the  IS  EIie.  c.  A,  s.  1,  require*  an  in- 
former to  sue  either  in  proper  person  or  hjr  attamey[cc) ;  nor  can  he 
exercise  the  office  of  burgess  (i^) ;  neither  can  he  be  an  attorney,  fiiclor, 
receiver  (ifff),  oriuTnr(e)i  or  a  member  of  the  honie  of  pailiament  (ee). 
Infancy  ii  a  good  cause  for  a  bishop  refusing  a  clerk,  since  by  the  statute 
13  Elit.  c.  12,  and  13  &  14  Cat.  II.  no  one  is  to  be  admitted  a  dtarmt 
prial  unless  he  be  ti 


It  may  Toluntarily 


unless  he  be  twenty-three  yeara  at  least  [  i 
ttnn<f).  An  infant  even  without  his  parents 
bind  himself  to  scrre,  an  indentnre  of  apprenticsl  , 
his  benefit  (g).  But  no  action  con  be  brought  at  common  law  against  an 
infant  apprentice  on  his  covenant  to  serve  (f^);  nor  c en  he  be  sued  in 
e(luity(A).  But  by  the  custom  of  London,  an  infant  unmarried,  and  above 
the  a^e  of  fourteen,  may  bind  himself  apprentice  to  a  freeman  of  London 
by  indenture  with  proper  covcnsnts,  which  covenants  will  be  as  binding 
as  if  he  were  of  full  age  (i).  But  it  Becms  ihia  custom  does  not  extend  to 
one  bound  apprentice  to  a  waterman,  on  the  groiiiid  ihat  they  are  but  a 
voluntary  aociety{_;).  In  caacB  of  tliis  sort  for  a  breach  of  any  such 
covenants,  an  action  may  be  brought  as  well  in  any  other  Coutt  as  in  (he 
Courts  of  the  city  (k). 

3.  At  to  vrhat  Graiitt  and  Stilci  an  Infant  can  tfftct,  4c.]— It  has  been 
laid  down  in  one  case  ihat  the  conveyance  of  an  itifnnt  mortgagee  is  bind- 
ing, and  cannot  bo  avoided  by  entry  during  the  infancy  (/).     So  an  infant 


(v)2lQSl.382i  SMod.aaa,  S.F. 

(i)  Plowd.  379,  381  ;  9  Co.  48, 
97. 

{a)  Claridgtr.  Faicyn,  5  D.  &  A. 
81. 

(«)  Cucluon  v.  If'inMr,  2  M.  &  R. 


liul  tl>e  c 


t<Cro. 


I   Man 


.   and   Ihere 

a\t..contra.  Ifowever.in  Cro.Cha.S5G, 
J  ord  Coke's  doctrine  aeeir  J  admilted 
wheie  the  oflice  is  not  granted  so  ss 
to  be  eiercisable  by  a  deputy  ;  Hirg. 
n.  4,  36. 

cc>  Mogei  V.  EUii,  Bull,  N.  P. 


(«)  7  &  8  W.  and  M.  c.  25,  •.  8. 

(/)See44  Geo.  111.  c.4a,  by  which 
tbesefoimer  ilalutet  are  enforced. 

(g)  Aruri«v.  FIa!iMI(,2H.Ul.5ll  ; 
6  T.  H.  S56.  65S. 

(eg)  aiib'ri  V.  FIfUhrr.  Oo.  Car. 
179;   Lillt/i  can,  7   Mod.    15;  8 

(h)  1  Ab.  Eq.  6. 

(0  bac.  Abi.   Infancy   ud  Age, 


(j)  6  Mod.  69. 

<J>)  Mooie.  136. 

(0  Z..uA  d.  ALbolt  ..  PurMH.,  3 
Buir  1794;  1  W.  Black.  676.  Ibii 
case,  which  decided  ihat  ■  Ian  aad 
nade  by  an  inlant  was  voidailt 


iDly  and  ni 


196. 

(d)  Bri  T.  I 
)0m.  a. 

(rfd)  Co.  Lit. 
(tj  Hob.  385. 


:    .ind   emioent 


,  2  Selw.  N.  P.      that  wl 


t  point  ihak  rcqtiue 
aij  ejipiGaamiu  explicit  decisioD,  tlial  il 
will  be  detenDioed  oiherwiaa.  Se«a 
Presl.  Cook.  250 ;  4  Uom.Dig.  237. 
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can  make  a  beneficial  lease  to  himself,  which  will  be  voidable  only  at  his 
election,  and  not  void{m).  In  some  places  by  custom  where  he  is  seised 
of  lands  in  socage  he  may  make  a  lease  absolutely  binding  on  him  at  the 
age  of  fifteen  (ri).  And  by  the  custom  of  gavelkind,  an  infant  at  the  age 
of  fifteen  is  reckoned  of  full  age  to  sell  his  lands  (o). 

If  an  in&nt  be  lord  of  a  copyhold  manor,  he  may  grant  copyholds  not- 
withstanding his  nonage ;  for  these  estates  do  not  take  their  perfection 
from  the  interest  or  ability  of  the  lord  to  grant,  but  from  (he  custom  of 
the  manor,  by  which  they  have  been  demised,  and  are  demisable  time  out 
of  mind  (^).  So  an  infant  may  present  to  a  church,  which  it  has  been 
said  must  be  done  by  himself(^),  though  on  the  other  hand  it  is  said 
that  if  the  heir  be  within  the  age  of  discretion,  the  giutrdUm  may  present 
in  his  name  (r).  A  presentment  also  made  by  the  guardian  in  the  name 
of  the  heir  is  a  good  title  to  the  heir  in  a  guare  impedit  (s). 

An  infant  at  the  age  of  fourteen,  till  the  passing  of  a  recent  act,  was 
empowered  to  make  a  will  of  personal  estate  (/).  Now  by  the  7  Will.  IV. 
and  1  Vic.  c.  26,  s.  7,  it  is  enacted,  **  that  no  will  made  by  any  person 
ander  the  age  of  twenty-one  years  shall  be  valid."  But  by  the  34tn  sec- 
tion it  is  enacted,  that  this  act  is  not  to  extend  to  any  will  made  before  the 
1st  of  January,  1838;  and  that  every  will  re*  executed  or  re-published  or 
revived  by  any  codicil,  shall  for  the  purpose  of  this  act  be  decided  to  have 
been  made  at  the  time  at  which  the  same  shall  be  re- executed,  &c. ;  and 
that  this  act  shall  not  extend  to  any  estate  pur  autre  vie  of  any  person 
who  shall  die  before  the  first  day  of  January,  1838. 

4.  As  to  what  Contracts  an  Infant  can  make.'] — Strictly  speaking,  all 
contracts  made  by  infants  are  either  void  {u)  or  voidable,  because  the  con- 
tract is  the  act  of  the  understanding,  which  during  their  states  of  infancy 
they  are  presumed  to  want ;  yet  civil  societies  have  so  far  supplied  that 
de^ct,  and  taken  care  of  them,  as  to  allow  them  to  contract  for  their  be- 
nefit and  advantage,  with  power  in  most  cases  to  vacate  such  contracts, 
when  they  prove  prejudicial  to  them.  So  that  if  an  agreement  made  by 
an  infant  be  for  his  benefit  at  the  time,  it  shall  bind  him  (r).  And  as  a 
general  rule,  the  contracts  of  an  infant  are  not  absolutely  void,  but  only 

(m)  Ibid.  Where  A.  and  B.,  tutors 
dative,  appointed  by  a  Scotch  Court 
as  guardians  of  an  infant,  executed  for 
and  on  his  behalf  a  tack  or  agreement, 
inter  parties,  for  a  lease,  whereby  a 
lalmon  fishery  in  Scotland  was  demised 
to  C.  for  four  yean;,  at  a  certain  rent, 
covenanted  to  be  paid  to  the  infant: 
it  was  held,  that  he  might  maintain  an 
action  of  debt  in  his  own  name  upon 
the  agreement,  to  recover  arrears  of 
real,  though  be  was  no  party  to  the 
agreement,  nor  proved  to  be  of  fuH 
age  at  the  time  the  action  was  brought ; 
Carnagie  v.  Waugh,  2  D.  &  K.  277. 
So,  where  the  rent  was  covenanted  to 
be  paid  to  the  tntors  dative,  the  infant, 
01  to  any  other  person  or  persons  duly 
aatfaorized  to  receive  the  same  for  tne 
b^oofof  the  infant,  his  heirs  or  as- 
signs; Fitsmauricev,  Waugh,d  D.  & 
E.273. 

(n)  Co.  LitL  45  b. 


(0)  Bac.  Abr.  tit.  Infancy  and  Age, 
(B). 

(p)  4  Co.  23  b  ;  4  Bac.  Abr.  347. 
(9)  Co.  Litt.  17  b. 
(r)  Cro.  Jac.  99. 

(1)  42  E.  130;  4  Bac.  Abr.  347. 
(t)  See  Note  29,  Harg.  Co.  Litt. 

29  b. 

(n)  The  trading  contract  of  an  in- 
fant is  not  void,  but  he  may  enforce  it 
at  his  election  ;  Bruce  v.  \Varuick  {in 
error),  6  Taunt.  118 ;  2  M.  &  S.  205. 
If  goods  are  delivered  to  a  carrier  by 
the  vendor  addressed  to  the  purchaser, 
while  the  latter  is  under  twenty-one, 
but  they  do  not  reach  him  till  he  has 
attained  that  age,  infancy  is  a  good 
defence  to  an  action  brought  against 
him  for  the  price  of  the  goods ;  G tiffin 
v.  Langfield,  3  Camp.  254.—  Ellen- 
borough. 

(x)  Maddon  d.  Baker  v.  White,  2 
T.  R.  169 ;  2  Esp.  530. 
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voidablt  at  their  own  election  (y).  But  though  an  infiuit  who  hu  entered 
into  a  contract  cannot  be  compelled  to  complete  it,  yet  he  cannot  moiotaiii 
an  action  to  recover  back  a  dtpotil  (t] ;  and  iberefare,  where  A.  duriog  hi* 
inbncy  paid  a  nun  to  B  as  a  premium  for  a  lease,  which  be  avoided  after 
he  became  of  age,  and  receiver  no  benefit  Trom  the  occupation  from  that 
period:  it  was  held,  that  he  was  not  entitled  to  recover (bj.  An  in- 
fant can  on  no  account  bind  himielf  in  a  bond  with  a  petial^  condirioned 
forpajpment  ofintereit  ai  well  aa  principal  (A).  But  though  the  infant  be 
not  bound  by  the  bond,  if  such  bond  wereeiven  for  necenariei,  it  will  not 
drown  the  aimple  contract  debt  ai  the  bond  ii  void  (c) }  norishe  liaUe  on 
an  account  itated  (J),  even  though  tbe  item*  aiv  for  necenaria(r); 
nor  will  luch  an  account  stated  be  evidence  apainit  him  after  he  becomca 
of  age,  even  to  ibow  that  he  had  been  nipplied  with  clothei  and  other 
necetaarie*,  at  itated  in  the  account(/).  But  be  is  bound  by  a  uagfe 
tuU  entered  into  for  the  payment  of  neceewriesfg). 

A  party  might  recover  back,  in  an  action  for  mtmey  had  and  receired,  a 
(um  which,  while  an  infant,  he  had  paid  in  advance  towardi  tbe  purchaae 
of  a  ihare  in  the  defendaut'i  trade,  to  be  retained  by  defendant  aa  afiir- 
feiture,  if  plaintiff  failed  to  fulfil  an  agreement  to  enter  into  paitnenh^ 
with  the  defendant  (A).  If  an  infant  acknowledge  a  recognizance  or  na- 
tute,  it  is  only  voidable ;  and  the  infknt,  at  his  peril,  muit  avoid  them  by 
audita  qutrcu,  aince  they  will  become  obligatory  and  unavoidable,  if  tbej 
be  not  set  aside  before  the  infant  conies  of  age  (t). 

In  cases  wiiere  contracts  have  been  entered  into  hj  an  infant  and  other 
parties  jointly,  the  infnncy  of  the  one  does  not  exonerntc  the  other  (i) ; 
thoilfjh  where  the  plaintiff  declares  on  a  joint  contract,  and  one  defendant 
pleads  infancy,  llie  plnintilf  cannot  enter  a  nutU  /irosr^ui  and  proceed 
against  the  other  defendant  in  that  action,  but  he  should  commence  a  new 
action  against  the  adutt  only  (/). 

If  one  of  two  partners  be  an  infant,  the  holder  of  a  bill  accepted  hy  both 

Esrtncrs  may  declare  on  it  as  aci^epted  by  the  adult  only  in  the  nnmes  of 
nth  J  and  if  the  defendant  plead  in  abatement  that  the  other  partner 
ought  also  to  be  sued,  the  plnnitiffmay  reply  his  infancy,  and  it  is  no  dc- 
parturc(ra).  In  assumpsit,  a  plea  in  abatement  that  the  defendant  made 
the  promise  jointly  with  another  issujiportcd  hy  evidence  that  the  promise 
was  made  hy  the  defendant  jointly  with  an  infant:  it  is  for  the  plaintiff 

Cv)  Butt.  566;  S  Str.  938  ;  ll'dr-  (c)  Cro.  Elii.  920. 

BirA  V.  B™«,  a  M.  &  S.  205.  (d)  Truiman  v.  Hunt.  lT.B.«f 

(.)  rCilwN  V,  Ktaru,  Peake'sAdd.  li'dglti/  r.  H/ill,  4  C,  &  P.   104— 

Cis.  196.— Keoyon,  Bayley- 

(uj  (/olm«Y.B(»g?,aMoore,552;  («)  BartUn  v.  Emeri/,  1  T.  B,  42, 

and  see  S.  C.  1  Moore,  46S.     Quart,  Dole. 

ir  ao  infant  enter  into   an  agreemenl  (/)  IigMm  v.  Doaglat,  2  Stark, 

with  on  adulL  to  lake  a  lease  of  a  house,  36.— Ellen  borough, 

and  the  former  alone  pay  (he  premium  ig)  Rnttell  v.  Lrt.  Keb.  382,  416, 

to  the  lessor,  be   cin.  oo  failure  of  423,  S.C;  Ci.  Liu.  IT2  ;  S.  P.  Cro. 

consideration.  lecover  it  back,  ia  an  Elii.  910  ;  Roll.  Abr.  729. 

aclion  brought  in  his  own  nsmc.  witli-  ( k)  Cor,,  v.  Uiiriott,  10  Biog.  253  ; 

out  joining  lucb   adult;   Ibid.     Ot,  3  M.  &  Scoll,  T3B. 

whether  four  mouths  after  an  infant  (■')  Use.  Abr.  InFaot.  (!-}■ 

becomes  of  ago,  be  a  reisonabie  lime  <A)  "■iw  t.  Ogle.  4  Taunl,  10. 

for  him  to  avoid  a  lease  entered  into  (J)  CAu'KJ'rr  v.  Pu.kii.S  Etp.  76. 

daring  hiimiaorily  7   IHil.  — Ktnjon;  S.I'.  J-ffoii)  ».  Frttmia, 

(b)    Fiihrr   v.   Msabrai).    B    Fast,  5  Lap.  4'.— KHeoborongh. 

330;  S. )'.  iJoylii  V.  Diniln,  3  M,  it  (n;  Hxttita  t.  MtrriU,  4  Tanat. 

s.  477.  4aa. 
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to  plead  and  prove  that  the  infant  has  avoided  his  promise,  if  he  would 
reduce  the  joint  to  a  sole  contract  (n). 

In  contracts  for  goods  which  are  not  necessariei,  though  the  infant  will 
not  he  hound  by  them,  yet  such  contracts  will  raise  a  eood  consideration 
to  support  a  promise  to  pay  money  due  on  such,  after  the  infant  has  be- 
come of  full  age.     To  make  such  a  promise  binding,  however,  the  provi- 
sions of  the  9tn  Geo.  IV.  c  14,  s.  5,  must  be  attended  to,  by  which  it  is 
enacted,  "  that  no  action  shall  be  maintained  whereby  to  charge  any  per- 
aoD  upon  any  promise  made  after  full  age  to  pay  any  debt  contracted 
during  infancy,  or  upon  any  ratification  after  full  age  of  any  promise  or 
simple  contract  made  during  infancy,  unless  such  promise  or  ratification 
shall  be  made  by  some  writing  signed  by  the  party  to  be  charged  there- 
with."   To  make  a  promise  also  sufficient  to  bind  an  infant  after  his 
atttaining  full  age,  it  is  necessary  that  it  should  be  given  volunlariljf  and 
with  knowledge  that  he  was  discharged  by  his  nonage  (o).     Nor  will  a 
promise  made  by  him  after  the  commencement  of  the  action  be  sufficient 
to  sustain  a  replication  that  he  had  ratified  the  contract  after  he  came  of 
ace  (p).    And  if  a  plaintiflTto  a  plea  of  infancy  replv  a  new  promise  after 
nm  af  e,  and  the  evidence  is  of  a  promise  to  pay  wnen  the  party  is  able, 
the  pUintifl'must  prove  that  the  defendant  was  of  ability;  but  it  is  suffi- 
cient to  give  evidence  of  ability  from  ostensible  circumstances  and  appear- 
ance in  the  world  (g) ;  and  the  plaintiff  need  only  prove  a  promise,  the 
defendant  must  show  that  he  was  under  age  at  the  time  (r). 

To  debt  on  bond  with  a  penalty,  there  was  a  plea  of  infancy;  to  which 
came  a  replication,  that,  after  the  making  of  the  bond  and  before  com- 
mencement of  the  suit,  the  defendant  attamed  his  full  age,  and  afterwards, 
and  before  the  suit,  assented  to  and  ratified  and  confirmed  the  bond.  This 
replication  was  held,  upon  special  demurrer,  to  be  ill,  upon  the  ground  that 
an  infimt  cannot  give  a  bond  with  a  penalty  for  the  payment  of  interest ; 
and  that  unless  he  be  estopped  by  some  act  at  full  age  of  as  high  authority 
as  the  bond,  he  can  avoid  it  (f). 


Sect.  II. — Of  an  Infant's  Liabilities. 


1.  For  TorU 967 

2.  For  Laehci  in  not  performing 


Conditionf,  Sfc 968 

3.  For  Neceaaries 969 


1.  For  TortsS] — An  infant  is  liable  for  all  torts  committed  by  him,  as  for 
dander  (/),  assaults  and  batteries,  &c.  (u),  and  also  in  detinue  for  goods 


(n)  Gibhi  V.  M0rrt//,3  Taunt.307. 

(o)  Harmtr  v.  KilUng,  5  Esp.  102. 
— AJvaoley. 

(p)  Thornton  v.  lUingworth,  4  D. 
jc  R.  545 ;  2  B.  &  C.  824.  Id  a  re- 
plicatioD  to  a  plea  of  infancy,  euough 
mast  be  shown  to  support  every  part 
of  the  declaration ;  Trueman  ?.  Hurst, 
I  T.  R.  40. 

(q)  CoU  V.  Saxby,  3  Esp.  159.— 
Keojoo. 

(r)  Borthviek  v.  Carruthers,  1  T.R. 

648. 

(f)  Baylis  V.  Dintley,  3  M.  &  S. 
477;  and  see  Fidter  v.  Mowbray,  8 


East,  330. 

(t)  The  Court  will  not  discharge  an 
infant,  in  an  action  of  slander,  from 
execution  for  damages  and  costs,  al- 
though the  Insolvent  Court  has  le* 
fused  to  relieve  him,  because,  on  ac- 
count of  his  infancy,  he  was  unable  to 
make  the  assignment  of  property  re« 
quired  by  the  7  Geo.  IV.  c.  57  ;  De- 
Jrin  V.  Daviet,  3  Dowl.  P.  C.  629 ;  I 
Scott,  594;  1  Bing.  N.  R.  692;  1 
Hodges.  103. 

(m)  8  T.  R.  366,  367  ;  Bac.  Abr. 
Innincy,  H. 

2t5 


968  Infant. 

delivered  to  him  for  a  ptnpote  vhich  be  bai  &Sed  to  pnfonn,  ind  vbidi 
goodt  lie  refuiea  to  return  (x). 

A  plaintiff  cannot  cmirert  an  action  founded  on  a  tontrael  into  a  tort, 
■o  ai  to  char^  an  in&nt  defendant  (y).  Therefore,  where  the  plaintiff 
declared  that  at  the  defendant'*  requeit  be  bad  delivered  a  mare  to  the  de- 
flmdant  to  be  moderately  ridden,  and  that  the  defendant,  malidcnilj 


intending,  &c.,  wrongfuUv  and  injuriouily  rode  the  mare  ao  that  ahe  vm 
damaged.  Sic.  :  it  was  holden,  that  the  defendant  misht  plead  hi*  inftn^ 
in  bar,  the  action  being  founded  on  a  contract  (i).     Nor  can  he  be  •  tn»- 


patter  by  prior  or  aubiequent  aaaeni,  but  only  by  his  own  8Ct(B). 

2.  For  Lac/in  in  nnl  perfurming  CmnliHont,  ^c.]— 1'he  rightt  of  inftnti 
being  much  favoured  in  law,  oa  a  general  nile,  no  lachn  i?  which  tblry 
are  guilty  will  prejudice  their  rights,  and  thti  upon  the  preautnptHNi  that 
they  do  not  undentand  tbeir  righU ;  and  that  they  are  not  capable  tt 
takmg  notice  of  the  lules  of  law,  lo  a«  to  apply  them  to  tbeii  «dvni- 
tage  lb).  Tiiui  before  tbe  abolition  of  fine*  and  recoveries,  they  were  not 
bound  by  a  fine  and  five  years  non-claim,  nor  are  the^  bound  b^  the  atatiite 
of  Umitalioni,  provided  they  prosecute  their  right  witliin  the  tuneaOowad 
after  tbe  inipi>diment  is  removed  (c). 

Bi)chtt  inpoaruiun  of  infants  are  saved  bj  the  statutes  of  ejectment 
for  non-payment  of  rent,  but  not  rights  in  icmaindfr,  aa  such  a  saving 
would  be  inconaisieot  with  the  rights  of  landlords,  who  on  entry  for  non- 
paymcnl  of  rent  arc  rcinstited  ss  if  no  lease  hnd  ever  been  granted  (d). 

If  by  tenure  or  prescription  certain  lands  are  burlhencd  with  the  repair 
of  bridges,  bighwaya,  &c,,  and  sucli  lands  come  to  on  infant  either  hj 
descent  or  purchase,  be  is  obliged  to  repair  in  tbe  same  nay  as  if  he  wen 
of  full  Bge(e).  So  if  an  infant  be  tenant  by  tbe  curtesy,  or  lessee  for  life  or 
years,  he  muRt  answer  nut  only  for  waste  (-onimittrd  by  himself,  but  also 
for  permiwive  waste  committed  by  a  slrnnger ;  since  Ine  privilege  of  in- 
fancy CDtinut  prevail  in  a  mutter  tlint  would  be  a  wrong  and  disherison  to 
him  who  liaa  the  iniieritance  (/).  If  an  infant  do  i.ot  present  to  a  churdl 
wiiliiii  six  months,  it  will  lapse  (g)  So  an  infant  is  bound  by  all  con- 
ditions, L'hargea,  and  penalties,  in  an  original  conveyance,  wlietber  be  coroei 
to  the  estate  by  grant  or  descent  (A) ;  and  also  by  a  condition  annexed  to 
the  estate  at  common  law,  because  fruniijf  cum  iinere;  and  therefore  if  Ibe 
infant  take  the  estate,  he  must  do  so  siiljcct  to  the  candition  upon  wbidi 
it  was  granted  (i).  Suwhete  anoRicc  of  skill  descends  to  an  infant,  if  the 
required  skill  he  ni't  observed,  the  ofRce  is  forfeited  (ft).  But  where  • 
legacy  is  bequeathed  to  an  infant  it  is  not  necessary  that  be  should  make 
any  demand  to  entitle  himself  to  interest  from  the  time  that  it  otight  ta 
have  been  paid  (/), 

By  9  Geo.  l,c.  29,  s.  5,  it  is  enacted  "That  no  infant  or /ene-ctmrt 
shall  forfeit  any  copyhold,  messuages,  Sic.  for  tbeir  neglect  or  refusal  to 
come  to  any  court  or  courts,  to  be  kept  for  any  manor  whereof  nich  mes- 

(r)  Vidttnle,  361  and  365. 
(d)  lt«k,r  v.  Murgsa,  3  Dow,  533. 
335.  (0  2  Inst.  703. 

(.)/Aid.  (/)ain«t.  303. 

(a)  Co.  LitL  leob,  n.  4.    Infancy  (p)  Co  Liil.  246. 

ii  nut  a  grau ad  for  discharging  a  r»r-  (A)  9  luii.333i  BCo.  44;  3  Boll, 

feiied  leeoiniisDce  to  sppear  at  the       Rep.  72 
a--Ei»s  la  prosecute  a  felony  ;  Eipartt  (0  Carlh.  43. 

H'illi,.-.,  13  Piire,673.  (*.3Mod.3a4. 

(b>  Use  Ab:.  Infaocy.  (C).  (I)  2  Salk.415. 
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naset,  &e.  are  parcel,  and  to  be  admitted  thereto ;  nor  for  the  omission 
or  denial  to  pay  any  fine  or  fines  imposed  or  set  upon  their  or  any  of  their 
admittances  to  any  such  copyhold,  messuages,  &c. ' 

3.  For  NeeestariesJ] — We  have  before  stated  that  contracts  made  for 
the  infant's  advantage  will  be  binding  on  him.  As  it  is  absolutely  re- 
ared that  he  should  procure  himself  the  necessaries  of  life,  in  accordance 
with  this  rule,  it  has  been  decided,  that  a  contract  for  such  is  for  the  infant's 
advantage,  and  therefore  binding.  The  only  difficulty  in  a  case  where  he 
is  charged  for  necessaries  is  to  show  they  are  such.  Some  general  rules 
have  been  laid  down  by  different  learned  judges,  in  reference  to  this 
aabject,  which  we  shall  proceed  to  point  out  Thus  it  has  been  decided, 
tbat  an  infant  living  under  the  roof  of  hb  parent,  who  provides  every  thing 
which  in  his  judgment  appears  to  be  proper,  cannot  bind  himself  to  a 
stranger  even  for  such  articles  as  migtit  under  other  circumstances  be 
deemed  necessaries  (m).  So  that  if  proper  clothes  are  supplied  to  him  by 
fats  father,  any  others  furnished  in  addition  cannot  be  considered  as  ne- 
oeasaries^n).  So  where  an  infant  has  an  allowance  made  to  him  by  his 
guardians  for  his  support,  a  tradesman  is  not  entitled  to  be  paid  for  arti- 
^es  supplied  to  the  infant  on  credit,  unless  he  can  make  out,  that,  having 
regard  to  the  infant's  circumstance  and  station,  (which  he  is  boimd  to  in- 
quire into),  the  articles  were  necessaries  (o). 

It  will  be  no  excuse  in  cases  of  this  sort  for  a  party  to  setup  a  defence  that 
be  did  not  know  that  the  infant  was  so  supplied,  since  it  is  incumbent  on 
•tradesman,  before  he  trusts  an  infant  with  what  may  appear  necessaries, 
Co  inquire  whether  he  is  provided  by  his  friends  ( p) ;  and  if  he  neglect  to 
make  such  inquiry,  he  wul  then  trust  the  infant  at  hb  peril,  and  be  unable 
to  recover  (9). 

As  to  what  will  be  coosidered  necessaries  is  a  question  for  the  jury,  and 
must  vary  with  the  circumstances  of  each  particular  case.  But  it  has 
been  decided,  that  an  infant  is  only  liable  for  necessaries  suitable  to 
his  state  anddesree^  and  that  the  jury  must  consider  not  only  whether  the 
thiiigs  furnished  were  suitable  in  point  of  quality^  but  also  in  point  of 
quantity.  Thus  if  a  minor  has  been  suppUed  with  ten  coats  by  another 
tradesman,  and  immediately  after  that  the  plaintiff  supplies  him  with 
another,  the  plaintiff  will  not  be  entitled  to  be  paid  for  that  other  coat,  as 
it  was  unnecessary  (r).  But  in  an  action  for  c^oods  sold  to  an  infant, 
where  the  issue  is  on  the  fact  of  such  goods  being  "  necessaries,"  if  any 
part  of  the  articles  proved  to  have  been  furnished  to  the  defendant  may 
fidl  within  the  description  of  necessaries,  the  evidence  ought  to  be  left  to 
the  jury  («). 


(in)  BorrintaU  v.  GrevilUf  1  Selw. 
N.  P.  128.— Bayley  ;  5.  P.  Deule  v. 
Leav€,  id. ;  sod  Bainbridge  v.  Picker- 
ing, 2  W.  Black.  1325. 

(n)  Cooky.  Denton,  3  C.  &  P.  114. 
—Best. 

(o)  Mortara  v.  Hall,  6  Sim.  465. 

(p)  Ford  V.  Fothergill,  Peake, 
229;  1  Esp.  211.— Kenyon;  S.  P. 
Cookv.  Denton,  3  C.  &  P.  1 14. 

(^)  Story  V.  Pery,  4  C.  &  P.  526. 
— Tenterden. 

(r)  Burghart  v.  Angerstein,  6  C.  & 
P.  690. — AidersoD.    la  an  action  for 


the  price  of  clothes,  brought  by  a  tailor 
agaiDSt  a  minor,  the  defendant  mav  go 
into  evidence  to  show  that  he  had  all 
the  clothes  which  were  suitable  to  his 
estate  and  degree  Irom  other  tailors  ; 
and  if  he  in  fact  had  such  clothes  from 
them,  it  makes  no  difference  that  he 
has  not  paid  for  them,  or  even  that  he 
has  successfully  defended  an  action 
brought  by  one  of  them  to  recover  the 
price  of  the  clothes  supplied  by  him. 

(0  Maddox  v.  Miller,   1   M.  &  S. 
738. 


It  hat  been  decided  tlut  m 


ImfoMt. 
iofknt,  a  captain  in  the  anny,  ia  liable  t 


d  for  the  aoldien  of  hi*  cooapany  (t).  So  regimental!  fiirniilied  to 
ui  in&nt,  who  woi  a  member  of  a  volunteer  corps,  are  necenaliel  (b).  But 
where  A.,  a  minor,  Itad  held  a  comminton  in  tlie  army,  but  lold  it  by 
reuon  of  not  having  BufHcienl  fortune  to  liold  it,  and  hii  father,  who  waa 
a  beneficed  clergyman,  paid  varioiia  lumi  for  Jiin  during  hia  minority, 
and  gave  him  a^rthcrram  of  1500/.  wheo  he  attuned  the  age  of  twen^- 
ooe  yean :  it  wai  held,  tiiat  a  stanhope  waa  not  neceai  iry  for  him  while  ■ 
minor,  ubeuigiuitabletohUatateandd^ree  (x).  So  money  advanced  to 
releaie  an  iufant  taken  in  eKeculJon  may  be  recovered  aa  necesieriea  (ji). 
But  if  the  infant  wa>  in  cuttody  upon  mewe  proceu,  it  muit  be  ihown 
that  the  debt  upon  which  he  waa  arreated  was  for  neceuariee  (z).  An 
infant,  lieutenant  in  the  royal  nafy,  ii  not  antwerable  for  the  price  of  a 
chronometer  aa  necessaries  (a).  Nor  will  an  infant  be  liable  at  law  for 
money  lent  to  supply  himself  with  necessaries  (6);  though  such  money 
may  be  recovered  in  egvitg,  provided  it  was  bona  jitie  employed  for  the 
payment  of  such  necessaries  (c).  Monnr  advanced  to  place  out  an  infant 
apprentice  is  not  recoverable  on  a  promise  by  the  infant  to  repay,  as  not 
being  ibr  necessaries  (d). 

Assumpsit  may  lie  maintained  against  an  infant  to  recover  the  amount 
of  such  goods  supplied  to  him  to  tinde  with,  as  were  consumed  oi  nccet- 
lariei  in  hii  own  family  (e).  But  goods  sold  to  trade  with,  although  the 
infant  thereby  guns  bis  living,  are  not  necesHaries,  and  consequently  he 
is  not  liable  for  sucb ;  nor  is  an  action  maintainable  against  bim  far  work 
done  for  him  in  the  coune  of  that  trade  (/")■ 

Where  an  infant  held  himself  out  to  tne  world  as  being  in  partnenhip 
with  J.  S.,  and  continued  to  act  as  such  till  within  a  short  period  of  hit 
coming  of  age,  but  there  waa  no  proof  of  his  doing  any  act  as  a  partner 
after  twenty-one  :  it  waa  held,  that  it  was  his  duty  to  give  tiolke  of  hia 
disaffirmance  of  the  partnership  on  hia  arriving  at  ego;  and,  as  he  had 
neglected  to  do  so,  that  he  was  responsible  <o  persons  who  bad  trusted 
J.S.  withgoods  aubtcqucntly  to  his  attaining  twenty-one,  on  the  cteditof 
the  partnership  <£). 


(0  HaiJi  V.  Slanrs,  B  T.  R.  578. 

( u>  Cmim  v.  H'iliDn,  S  Esp.  1S2.— 
Ellenborough. 

(i)  CItarUri  v.  BayatHn,  7  C.  &  P. 
62. — Guinej. 

(y)  Clarke  v.  Ltilie.  5  Esp.  28  ;  and 
lee  Finite  ..  Joroli.  13  Eml.  6. 

(.)  Ibid. 

(a  )  BtralUi  J.  Ramay,  Holt,  77.— 
Gibbs. 

(i)  Frcbartv.  KhouIA,  2  Esp.  472, 
o. — Buller.  But  paymenu  made  to 
an  iaCiDt,  on  account  of  wagri  due  (o 
hei,  to  purchase  necessaries,  sre  valid 
-       ■'■■-"  ',_  ic.ic 

•:  Piifitld,  1  P.  Wml. 

(d)  SmM  1.  Gibua,  Peake's  Add. 


f«)  Turbtvillt  V.  Whilthwie,  I  C. 
tcP.94;  12  Price,  692.-Hullock. 
Where  a  Iradesman,  who  had  pur- 
chased goods  lo  slock  his  shop  a*  a 
grocer,  pleaded  infancy  la  the  action 
forgocHl,  sold,  and  the  pliintifT replied 
that  ihe  gooda  were  necesurie* ;  it 
was  held  upon  pioor  in  support  oF  tbs 
replicitton,  that  the  defendant  supplied 
his  familyout  ofthesbop,  thai  the  sr- 
ticles  were  Deccsaarici,  and  that  the 
evidence  waa  sufficient  lo  support  ■ 
verdict  for  the  pIsialiS'  for  a  part  of 

"• ■-'his  demand. 

'.  Ktighltu,  2  Esp.  480. 
md  see  Whiltingliam  *. 
Hill,  Cro>  Jlc.  494 ;  Wky^ll  v. 
ChanptriN,  2Stn.1033. 

(g)  Oncdd  y.  ifarriwn  {in  ertw),  S 
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Where  an  infant  rented  a  bouse,  and  exercised  his  calling  therein  as  a 
harber,  it  was  held,  that  it  was  properly  left  to  the  jury  to  decide  whether 
it  came  within  the  term  of  necessaries  (A).  It  would  seem,  that  there  is 
no  distinction  between  a  trade  carried  on  by  a  minor,  and  his  occupation 
in  a  manual  employment,  and  that  he  is  not  liable  for  the  rent  of  a  house 
taken  for  either  purpose. 

Necessaries  for  an  infant's  wife  are  necessaries  for  himself,  and  he  is 
chaigeable  for  them,  unless  they  were  provided  before  the  marriage,  in 
wlncn  case  he  will  not  be  chargeable,  though  his  wife  use  them  after- 
wards (i).  An  infant  is  also  liable  to  an  action  for  the  nursing  of  his  law- 
ful child  ( i').  So  medicines  and  medical  attendance  are  necessaries  for 
which  he  is  liable  to  pay  (/c).  So  an  infant  is  liable  for  schooling ;  but  it 
has  been  several  times  determined,  that  where  a  parent,  or  relation,  &c. 
places  an  infant  at  a  boarding-school,  the  credit  being  given  to  such 
parent,  relation,  &c,  the  master  cannot  have  any  remedy  against  the  in- 
fant (/).  A  lord  of  a  manor  nuiy  maintain  an  action  against  an  infant 
copyholder  when  he  comes  of  age,  for  a  fine  on  his  admittance  during  his 
non-age  (m). 


Sect.  III.— Or  Actions  bt  or  against  Infants. 


3.  Of  the  Plea  of  Infancy 

4.  Other  Mattert 


972 
ib, 
ib. 


1.  An   Infant   mutt  appear  by 

Guardian 971 

2.  Of  the  Authority  of  the  Guar- 

dian,   in    reference  to    the 

1.  An  Infant  must  appear  by  Guardian.'] — Where  an  action  is  brought 
bv  or  against  an  infant,  he  must  not  appear  in  his  own  person,  but  by 
his  guardian  or  prochein  ami  (n) ;  for  should  he  appear  in  person,  it  will 
be  error  in  fact  (o).  So  an  appearance  entered  by  a  plaintiff  for  an  infant 
defendant  by  an  attorney,  is  irregular,  and  the  subseauent  proceedings 
maybe  set  aside  without  costs,  even  after  a  writ  of  inquiry  executed  (o). 

Where  the  defendant  is  an  infant,  the  plaintiff  ougbt  to  apply  to  him 
to  name  his  guardian,  and  in  default  thereof  he  should  apply  to  the  Court 
to  oblige  the  defendant  to  do  so  (q).    But  it  has  been  held,  that  where 


(k)  Lmoev.  Griffiiht,  1  Scott,  458 ; 
I  Hodges,  30. 

(i)  Turner  v,  Trithy,  I  Stra.  168. 

(J)  Ld.  Bacon's  Maxims,  Reg.  18. 

(k)  Muggins  V.  Wiseman,  Cartb. 
110. 

CO  Bac.  Abr.  Infant,  (I.),  and  in 
notes. 

(»)  Ewelyn  v.  Chichester,  3  Barr. 
1717. 

(a)  If  a  goardian  be  changed  pend- 
bg  an  actioD,  the  fact  ought  to  be 
staled  bj  an  entry  on  the  record  ;  Da- 
ffici  V.  Lockett,  4  Taunt.  765. 

(o)  Castledine  v.  Mundy,  1  Nev.  & 
H.  035 ;  4  B.  £c  Adol.  90.  If  an  in- 
fant assign  by  attorney  for  error  coram 
neHs,  that  be  has  improperly  appeared 
ia  the  action  by  attorney  instead  of 
vswrdian,  it  is  not  a  mere  irregularity, 
Dut  a  gnrand  of  error :  still  the  Conrt 


will,  on  application,  set  the  assignment 
aside,  and  allow  the  plaintiff  in  error 
to  assign  by  guardian ;  Beven  v.  Che- 
shire, 3  Dowl.  P.  C.  70. 

(p)  Nnnn  v.  Curtis,  4  Dowl.  P.  C. 
729;  Hindmarsh  v.  Chandler,  1  Moore, 
250  ;  7  Taunt  488.  A  motion,  on 
behalf  of  an  infant  defendant,  to  set 
aside  irregular  proceedings,  may  be 
made  by  his  father  or  an  attorney ; 
but  it  must  appear  to  be  made  wuh 
the  consent  or  the  defendant ;  id. 
Where  an  infant  defendent  had  ap- 
peared and  pleaded  by  attorney,  the 
Court  of  C.  P.  ordered  the  appearance 
entered  on  the  filacer's  book  to  be 
struck  out,  and  the  defendant  to  pay 
the  costs  ;  Paget  v.  Thompson,  3  Bmg. 
609;  11  Moore,  504. 

{q)  Shipman  v.  Stwens,  2  Wils.  50. 
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them  hubMH  judgment  of  nonnii^  mulBctioDbroiigbt  ^BitutBitiii&D^ 
it  u  no  ground  of  error  that  he  bad  appeared  by  attonie;  <r). 

2.  0/  the  Autlmrity  of  Ike  Guordiait,  ire.  in  refcrtnce  to  the  Suil.'] — 
A  ipecial  admiiaion  of  proeheia  ami,  or  siurdiaD,  lo  pnaecule  or  defend 
for  an  infant,  ihall  not  be  deemed  an  aulnority  to  pnuecuce  or  defend  in 
anjbut  the  particular  action  or  actioni  Bpecifled(i^  ;  nor  viil  a  declaration 
made  by  the  guardian  be  etidence  against  the  plaintiff  ((). 

The  guardian  on  record  of  an  Infant  ii  liable  to  the  payment  of  the  at- 
torney'B  hill,  though  he  did  not  interfere  in  tlie  conduct  of  the  action,  nor 
nai  in  iinj  way  interested  In  the  event  (u),  llie  Court  of  Great  Seniom 
ordered  an  infant,  suing  by  prochein  ami,  to  pay  coiti,  and  the  Court  of 
"    '       !r  granted  an  aitacbment  againtt  the  prorheia  ami  for  ditobeying 


ichequer  gr 
it  order  (s). 


n  inlant'a  father,  bring  a  necesurj  wltneuon  his  behalf,  eailliot 
be^ipointed  hisprorAein  ami  in  the  crniduct  of  a  suit,  the  Court  will,  on 
motion,  appoint  tome  other  petsoa  at  guardian,  with  the  content  of  tlie 
father  (lo). 

3.  Of  Ike  Plea  of  Infuney.l  — Thi*  plea  muit  be  ipeciallf  pleaded  (»), 
and  should  be  pleaded  separstely  (y).  The  proof  of  a  plea  of  infancy  liei 
upon  the  di^fendant  (c ).  But  if  money  be  paid  into  Court  «hen  there  u  a 
plea  of  infiincj",  the  defendant  may  still  avail  hiniBelf  of  his  infancy  (oj.  A 
defendant  may  plead  in  abatement,  where  the  facts  of  the  case  wanant  it, 
that  the  plaintilf  is  an  infant,  and  has  declared  by  attorney  {6),  except 
where  he  sues  with  others  as  executor,  and  this  is  the  proper  way  of 
taking  advantage  of  the  objection  (r).  Replication  to  a  plea  of  infancy, 
that  defendant,  since  the  makine  of  "'  ...  >  .  . 
and  thai  before  the  exhibiting  of  tlie  bi 
mises,  i*  good  al^cr  verdict,  though  ii 
confirmed  afler  he  came  of  age  {d), 

4.  Other  Malttri.'^ — Formerly  where  an  infant  was  sued,  by  reason  of 
his  infancy  the  action  was  suspended,  which  was  effected  by  a  plea  or  prayer 
to  the  Court  for  the  parol  to  demur.  But  now  by  II  Geo.  IV.  and  I 
Will.  IV.  c.  47,  s.  10,  where  any  action,  suit,  or  other  proceeding  for  the 
payment  of  debts  or  any  otlier  purpose,  shall  be  corompnced  or  prosecuted 
by  or  against  any  infant  under  the  age  of  twenty>one  years,  either  alone 
or  togetlier  with  any  other  person,  the  parol  shall  not  demiu',  but  such 
action,  suit,  or  other  proceeding  Eliall  he  prosecuted  and  carried  on  in  the 
tame  manner  and  as  effeclunlly  as  any  action  or  suit  by  or  againit  any 
in&nt,  where,  according  to  law,  the  infant  did  not  demur. 

Common  bail  catmot  be  filed  for  an  infant  under  the  statute,  even  al- 

(r)  Birdv.PwF,5  B.  &  A.  418,  H.  13. 

(i)   Vlfg.  Gen,  g.  I).,  C.  P..  and  (r)  Reg.  Gen.  Hil.  T.  4  Will.  IV. 

Eicheq.,  m.  Term.  3  Will.  IV. ;  1  (v)  1  Cbit.  PI.  567. 

Do*l.  P.  C.183;BBing.288;IM.  (i)  J.i.nj  ..  IFord,  2  Slirk.  328.— 

tc  Scon,  416:  3  B.  &  Adoi.  374j  2  Elleaborough  ;  £.  C.doI  A'.  P.  1  B.  & 

C.  &  J.   168;  2  I'yr.  341;  4  Btigh,  A.  653  ;  and  see  Liadir  v.  Barry,   I 

N.  S.  593.  Esp.  553. 

0)  CouFling  t.  Ely,  2  SiBlk.  366—  (o)  Hitchcock  ».  Tgioa,  2  Esp.  4BI. 

Abbott.  n.— Buller. 

(u)  Marntll  v.  Pickmon,  2  Eip.  (b)  2  SsDad.3D9. 

473.— KeoyoD.  (e)  2  SaDnd.312,  n.  G. 

(v>  Et^.»it  V.  Dacii,  1  C.&  J.  460;  {d)  Cahea  v.  ArmUnmg.  1  M.  &  S. 

1  Tyr.  345.  734. 

(w)  ClariJgiT.  Craiefard,  1  D,& 
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though  he  be  saed  jointly  with  other  defendants  (e).  The  Court  of  Com- 
mon Pleas  will  not  discnarge  a  defendant  on  a  common  appearance,  on 
die  CTOund  of  infancy  (/).  So  the  Court  of  King's  Bencn  refused  on 
motion  to  discharge  an  infant  plaintiff,  who  had  sued  without  prochein  cani 
or  guardian,  and  was  in  execution  for  the  costs  (g). 


Sect.  IV. — Under  whose  Control  an  Infant  is  placed  during 

HIS  Nonage. 

A  g^uardian  is  appointed  by  the  wisdom  and  policy  of  our  law  to  take 
care  of  the  person  and  the  affairs  of  an  infant,  who,  by  reason  of  his  im- 
becQity  and  want  of  understanding,  is  incapable  of  acting  for  his  own  in- 
terest(A). 

The  natural  guardian  of  eyery  child  is  its  father,  but  his  power  oyer 
his  child  is  subordinate  to  that  of  the  state ;  and  therefore,  where  it  ap- 
pears to  be  improper  that  he  should  have  the  custody  of  his  child,  who  is 
too  young  to  make  a  choice,  the  Court  of  Q.  B.  has  a  discretionary  power 
in  assigning  the  custody  of  the  child  (t).  But  the  Court  will  not  exercise 
this  right  without  there  be  ground  to  impute  some  motive  to  the  father  in- 
jurious to  the  health  or  liberty  of  the  child  {k)  ;  but  on  the  contrary,  will 
maintain  and  enforce  his  right  under  other  circumstances  (/).  Thus  in 
one  case  a  haheat  corpta  was  granted  for  detaining  a  child  under  age 
ftom  her  father,  and  a  rule  granted  for  an  information  nisi  (m).  So  again, 
a  writ  of  habeas  corpus  was  issued  in  vacation,  and  returned  in  Court,  for 
a  young  lady  who  had  been  decoyed  away  from  her  father,  but  desired  to 
continue  with  him  (n). 

Where  an  infant  is  left  without  a  father,  the  mother  in  some  cases  acts 
as  its  guardian.  In  other  cases  the  law  provides  other  guardians,  such  as 
guardians  by  socage  (o)  and  guardians  for  nurture  (9).  Besides  which,  there 


(«)  Bligh  T.  Munster,  1  Tidd*s 
Prac.  95. 

(/)  Hados  ▼.  Eden,  1  B.  &  P. 
480. 

(jg)  Finley  v.  JowU,  13  East,  6; 
■nd  see  Dow  v.  CUtrke,  I  C.  6c  M. 
860;  2  Dowl.  P.  C.  303;  Dow  v. 
aark,  2  Dowl.  P.  C.  302 ;  1  C.  &  M. 
860. 

(ik)3Bac.  Abr.401. 
^t)  Blisset's  ease,  T^fft,  748.  The 
Court  of  Chaocery,  representing  the 
king  as  parens  patr'ne,  has  jurisdiction 
to  control  the  right  of  a  father  to  the 
posscssioD  of  his  child  ;  Ex  parte  War- 
ner,  4  Bro.  C.  C.  101 ;  Wellesley  v. 
WeUesUy,  2  Bligh,  N.  S.  124  ;  1 
Dow,  N.  S.  152.  But  the  Court  of 
C.  P.  has  not  any  of  that  delegated 
anlhoriry ;  £a  parte  Skinner,  9  Moore, 
278. 

(k)  Rex  ▼.  De  Manneville,  5  East, 
221 ;  1  SiDitb,  356. 

(i)  £x  parU  M'Clellan,  1  Dowl. 
P.  C.  81 
\m)  Rexr.  Ward,  1  W.  Black. 386. 


(n)  Rex  V.  Gierke,  1  Burr.  606 ; 
In  re  Pear  ton,  4  Moore,  366 ;  and 
see  Rex  v.  Delaval,  3  Burr.  1434. 

(0)  A  guardian  in  tocage  is  a  person 
appointed  not  by  any  special  designa- 
tion of  the  party,  but  by  the  wisdom 
of  the  law,  in  respect  of  the  lands  de- 
scended to  the  inlant,  so  that  where 
no  lands  descend  there  can   be   no 
such  guardian  (Cro.  Jac.  99) ;  and 
his  office  originally  was  to  instruct 
the  ward  in  the  arts  of  tillage  and  hus- 
bandry, that  when  he  came  of  age  he 
might  be  the  better  able  to  perform 
those  services  to  his  lord  by  which  he 
held  his  land.    The  office  now  is  in 
some  measure  changed,  as  the  nature 
of  the  tenure  itself  is,  since  the  time 
that  soca?e  tenants  bought  off  their 
personal  labours  and  seivices  with  an 
annual  rent  to  the  lord  ;  but  it  is  still 
called  socage  tenure,  and  the  guardian 
in  socage  still  remains  where  lands  of 
that  kind  (as  indeed  most  of  the  lands 
in  England  now  are)  descend  to  the 
heir  within  age.     Though  the  heir 
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an  tntamentary  guardiuit,  ipMinted  by  the  h,(her,  under  the  prorUioni 
of  the  12  Cha.  II.  c.  24  (r).  To  [heie  maj  be  added  gnardiani  b;  nu- 
tom,  Bi  by  the  cuttom  of  the  city  of  London  and  otber  citiei  and  bo- 
loughB — by  election  of  the  in^t — by  appointment  of  the  chancellor — 
by  the  appointment  of  the  Ecdetiastical  Court  and  guardiani  ad  Ulan  (■)• 
It  may  be  ai  well  to  remark  here,  that  to  prevent  the  fVaudi  that  wouU 
otherwiae  be  ptactiaed  on  the  credulity  of  infanti  under  the  oonlroiil  of 
their  guardiani,  such  guardiana  are  not  allowed  to  make  any  orranee- 
menta  with  their  wardi,  except  for  their  benefit ;  and  that  a  tranlactioti 
grown  out  of  the  influence  ariaing  from  the  relation  of  guanlian  and  ward 
wtU  ha  let  aiide,  thoi^h  all  accounta  hava  been  aeltled,  and  the  relation 
ha«  ceaaed  (().  It  will  be  roreisn  to  thit  work  to  enter  upon  a  minute  in- 
quity  into  the  relationship  and  powen  growing  out  of  ihew  respectiTe 
guardianshipi ;  we  ahall  therefore  merely  notice  in  this  place,  that  to  en- 
able guardians  to  take  especial  care  iif  the  infant  end  his  aSaira,  the  law 
has  invested  them,  not  with  a  ban  authoriti/ oiAy,  but  also  with  an  imterat, 
till  the  guardianship  eeatei  (u);  and  to  prevent  their  ahuae  of  thii  au- 


after  ronrteen  mi;  chpose  bis  aoa 
ODanliBu,  who  sinll  mnlinui  till  he 
u  twenty-Dne,  jrsl  ■■  well  the  guardian 
before  li-urleea,  bi  he  whom  Ihe  in' 
fanlshall  Ihink  (il  to  chouM  afler  four- 
teen, ate  both  of  the  iima  Diture,  sod 
have  the  tame  office  and  employmeat 
assigned  la  them  by  Ihe  law,  wilhuut 


bl«  of  maoKging  himwU  and  h 
and  coa9e.juently  derive  the 
rily  Dol  fiom  ihe  infaut  but  from  Ihe 


law; 


et  all  nlTaic 


m Ihey  tr 


rity  were 
BUck.  C 


onnie  of  Ihe  infant,  is  they 
le  abliged  lo  do  if  Iheir  aulho- 
-e  derived  from  him.    See   1 
ersck.  Com.  63S. 

(^)  Guardians  by  nurture  are  the 
fither  or  laoiher.  where  they  are 
aliie,  but  nlherwiw  Mine  person  ap- 
pointed by  the  ordinary  to  slind  in 
Iheir  pliceind  leelo  Ihe  msinlenance 
of  Iha  infant  and  tiVe  csre  of  his  pro- 
perty ;  Black.  Com.  Sib. 

(t)  The  mother  of  an  illegilimste 
child  has  no  power  to  appninl  s  Enir- 
diln  for  it  under  Hat.  13  Car.  11.  c. 
24,  s.  8  .  iheiefoie  ihe  Court  of  Q.  B. 
will  nil  on  haheai  nrpvi  order  an  il- 
legitioiale  child  to  be  delivered  u 
a  penon,  lo  whose  car 
oommiitcd  by  Ihe  mother,  loio  ine  cus- 
tody of  a  pergoo  who  was  ippain'ed 
guardian  and  devisee  in  tru>t  for  ill 
benefil.  by  the  will  of  the  mother ;  £i 
parte  Ghvtr.  4  Dowl.  P.  C.  291 ;  1 
iJar.  ficWoll.608. 


A  testator  by  his  wilt  eiprecaly  ei- 
daded  hii  wife  froni  the  gusrdiantbip 
of  hii  children,  and  diitcted,  that,  if 
she  should  abti in  posMssion  of  them, 
the  provision  he  had  made  for  their 
mainienance  thould  ceate;  aod  he 
appointed  hii  eiecuton  lo  be  theif 
After  the  testator's  death, 
ai  the  answer  alleged, 
Torciuiy  renjoved  one  of  the  daughteri 
from  B  uhool  al  which  her  faLhn  had 
placed  her  io  his  lifetime,  and  took 
the  child  abroad.  She  then  filed  a 
hill,  a>  neit  friend  of  the  ehildteu, 
against  Ihe  eieculon  lor  aa  acconot 
of  the  leilator'i  estate.  The  Court  of 
:ted  the  account  to  be 


U  widi 


referred  it 


iscooduct  of 

ordtred  all  procecd- 
cree  to  be  stayed  till 
de;  ArHBiiv.Blni- 


willn 


Id-c^; 


testamentary  guanlian,  bul  will  ap. 
point  a  proper  penon  to  luperiiiteDd 
Ihe  maintenance  and  education  of  the 
in(aa\;l„gham'i.Bicktrdik,.6iltlid. 
275. 

{.)  Seehlr.  Ilarfirave'snoteon  thi* 
subjecl,  Co.  Lit.  T4  b. 

(0  Wright  V.  Fraud,  13  Ves.  iun. 
138. 

(u)  In  Rei  T.  S«im,  1  Hor.  & 
>Vd11.  428  )  S.  C.  5  Nev.  &  U.  363, 
it  was  held,  that  a  guaidiin  in  socage 
la  liable  to  the  repair  of  ■  bridge  n- 
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tbority  and  intereit,  the  law  has  made  them  accountahle  to  the  infant, 
either  when  he  comes  to  the  age  of  fourteen  years,  or  at  any  time  afler, 
as  he  thinks  fit ;  and  therefore  their  authority  and  interest  extend  only  to 
such  things  as  may  he  for  the  benefit  and  advantage  of  the  infant,  and 
whereof  they  may  give  an  account. 

In  reference  to  a  parent  it  may  be  added,  that  by  our  laws  such  parents 
may  lawfully  correct  his  child  (x) ;  that  the  consent  or  concurrence  of  the 
parent  is  requisite  to  the  marriage  of  the  child  under  age  (y) ;  and  that  a 
nther  may  have  the  benefit  of  his  children's  labour  while  they  live  with 
him  and  are  maintained  by  him,  though  in  other  respects  he  has  no  rights 
over  the  property  of  the  child  except  as  a  trustee  {z).  Whether  a  father 
is  bound  to  provide  for  an  infant  at  common  law  seems  to  be  a  question 
not  decided.  But  if  a  father  should  desert  his  child,  it  has  been  determined 
that  he  cannot  be  sued  for  necessaries  supplied  to  such  child,  if  he  had 
reasonable  grounds  to  suppose  that  the  child  was  provided  for  (a). 

We  have  noticed  before  that  a  father  will  only  be  liable  for  things  pur« 
chased  by  a  child,  where  such  a  child  can  be  considered  his  agent  (6). 
This  agency  must  be  established,  to  charge  a  father  with  the  amount  of 
dothes  supplied  to  his  son,  and  the  father  is  the  person  to  iudge  what  is 
proper  for  nis  child  (c).  It  is  a  question  for  the  jurv,  under  all  the  cir- 
cttmstances  of  the  case,  whether  they  can  infer  an  authority  given  to  that 
effect  by  the  father  ((2-,  though  no  such  contract  will  be  implied,  when 
the  fiither  has  allowed  the  son  a  sufficiently  reasonable  sum  for  his  ex- 
peases  (f ) ;  and  if  a  tradesman  collude  with  an  infant,  and  furnish  him 
with  clothes  to  an  extravagant  degree,  he  cannot  recover  hb  demand  from 
the  father  of  the  infant  {/). 

At  the  age  of  twenty-one  these  different  guardianships  cease,  and  the 
infiint  is  at  liberty  to  act  in  reference  to  his  or  her  own  actions  and  pro- 
perty as  he  or  she  thinks  proper :  though  the  Court  of  Chancery  retains 
Its  jurisdiction  over  the  property  of  a  ward  after  she  attains  the  age  of 
twenty-one,  so  long  as  the  property  remains  in  Court ;  and  if  she  marry, 
will  order  a  proper  settlement  to  be  made,  or  reform  an  improper  one, 
unless  she  consent  to  the  settlement  either  in  Court  or  under  a  commis- 
sion (f ).  As  the  father  is  upon  this  CTOund  entitled  to  his  child's  services, 
should  any  person  infiict  such  an  injury  upon  the  child  as  to  deprive  him 
of  these  services,  the  father  will  be  enabled  to  maintain  an  action  to  re- 
cover damages  for  the  injury  he  has  sustained.  But  at  the  same  time,  the 
relaliou  of  parent  and  child,  though  the  latter  lives  with  and  is  under  the 
controul  of  bis  father,  does  not  necessarily  constitute  the  relation  of  master 
and  servant  Therefore,  where  a  father  brought  trespass  for  an  injury  to 
a  child  only  two  years  and  a  half  old,  per  quod  tervitium  amitit,  it  was 
held,  that  as  the  child  was  incapable  of  performing  acts  of  service,  the  ac- 


tiamt  tenure.  This  clesrly  shows  that 
such  a  guardian  has  an  inUrut  in  the 
estate. 

(x)  See  ante,  562. 

(^)  Vide  anU,  p.  917. 

(s)  1  Black.  Com.  515. 

(a)  Urmstan  ?.  Newcomen,  4  Adol. 
&  £1.  899. 

(h)  See  anl«,  p.  213 

(e)  Rplfi  V.  Abbott,  6  C  &  P.  286 
— Uaney;   and   see  Blaekbum  v. 


Mackey,  1  C.  &  P.  1— Abbott ;  S.  P. 
FUtck  V.  ToUamache,  1  C.  &  P.  5. 

(d)  Baker  y.  Keen,  2  Stark.  501. 
AbtMtt. 

(«)  Cranti  v.  Gill,  2  Esp.  471.— 
KenyoQ. 

(/)  Simpgon  v.  Robertton,  1  Esp. 
17. — Kenyon. 

(g)  Austen  V.  HaiUy,  2  Sim.  k  Stu . 
123. 
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lioii  wu  not  inBiiiluiiaU«(A).  But  if  ■  child  be  cap«Ue  of  perfoniuDg 
any  urvicn  fiir  iU  parent*,  in  ao  action  of  thii  lort  it  ii  not  Decenary  to 
thow  that  nich  child  did  any  material  buuneu  for  the  father ;  it  ii  nif- 
ficient  that  he  livei  in  hii  house  and  il  part  of  hii  family  (i).  The  taott 
common  action  of  thii  lort,  huvever,  which  is  brought  by  parenra,  ii  an 
•clion  for  the  loss  of  lervice*  of  a  daughter  oceuioned  by  her  ledacdon, 
and  we  ihall  therelbre  comider  this  more  at  large. 


I.  Under  uhat  eircumMtaiiceHht            i   2.  0/ thi  Dawuige  la  b*  rteatrrtd  ffll 
Aclltmcaltbtmaiiitainfd  ..   976   |    3.  Pltadiugmnd  EvidtHCI 97! 

1.  JJndtTKhat  eirctimtlancei  the  Action  ran  be  maintaived.'^ — Although 
we  have  contidered  thit  aubject  undet  this  chapter  entitled  "  Infant,"  yet 
perhaps  in  itrictnen  it  ii  not  correcllv  placed,  since  il  has  been  held 
that  an  action  of  this  sort  is  maintainable,  though  the  daughter  be  abort 
twenty-one  years  of  ageffrj:  '°   '  .   ■   ■  .  .    i-  - 

with  her  father  as  his  acrvant,  1 

The  ground  on  which  the  action  is  maintainable,  as  we  ba' 
■laled,  is  from  the  /ou  nf  unuct  which  the  parent  or  guardian  ha*  n» 
taincd  rherehy.  In  order  therefore  to  mainlnin  the  action,  ibe  daughter 
must  be  the  fiber's  servant ;  and  though  she  be  under  age,  and  lie  trcelve 
part  of  her  wages,  yet,  if  she  be  not  hia  ser\'ent,  he  cannot  mnintaiu  this 
nction  (ni),  although  he  should  be  obliged  to  maintain  her  and  lier  child 
during  her  lying-infn). 

This  principle  bus  been  frequently  recognized  nnd  acted  on.  Thai  it 
boa  been  determined  that  an  action  fur  aBiliictioii,  per  qiioil  lercitium  umiiit, 
is  not  maintained  by  evidence  that  the  dnuij^hler,  though  imder  age,  VM 
living  in  utiolber  person's  family,  in  tlie  capacity  of  a  house-keeper,  and 
had  no  intention,  at  the  time  of  the  sednclion,  to  return  to  her  falber'a 
houae,  though  she  aflerwards  did  return  there  while  within  age,  in  conse- 
quence of  the  seduction,  and  was  mainlnined  by  lier  father  (oj;  and  in 
another  cose,  that  no  action  would  lie  at  the  suit  of  a  father,  where  the 
dausbter  did  not  reside  in  Ilia  family,  and  had  no  intention  of  returning  to 
it,  although  ahc  naa  not  residing  as  a  servant  eUewhere(/i).  At  themme 
time  it  must  be  noticed  that  there  are  cases  that  buve  been  decided  in 
opposilioii  lo  the  principle  above  laid  down,  and  which  have  held  tha 
action  to  be  maintaitinblc.  though  the  child  were  not  livinc  with  her  parent 
when  the  seduction  look  place.  Thus  in  a  case  where  the  defendant,  in- 
tending to  seduce  (he  servant  and  daughter  of  the  plaintiff,  hired  her  at 
his  servant,  and  thereby  obtained  possession  of  her  person  ■  it  was  held, 
that  the  taiber  niight  maintain  an  action  on  the  case  against  him  for  such 
■eductio»(f).  And  so  an  action  will  be  maintainable  if  the  daughter  was 
merely  absent  on  a  viait  at  the  time  when  she  was  seduced  (^r). 

(*)  Halt  ..  IMIandlr.  7  D.  &  R.  (m)  Curr  V.  Clark,,  2  Chit.  269. 

133 ;  4  B.  Si  C.  660.     Semhit.  thai  (n^   Satlertkattili  v.    t>t»Aiinr,  t 

the  father  might  mainlaia  a  special  Daugl.315;  6  Eait,  47,  n. 
action  for  enpeoses  tiecescatilv  incur-  (<i>  Uian  v-  Pal,  S  Iilsst,4S.    And 

red  by  him  in  hating  (lie  child  cured  see  I'aillttbuaite  v.  I'arktr,  3  Bnrr. 

oflheinjury.  1878. 

(t>  Jouti  V.  Brmcn,   I   Esp.  217  ;  (p)  Anm.  1  Smith,  333. 

Peake,  233.— KenyoD.  (f)6>ij&iv.0/iui<ra,  2Staik.493. 

((:)  Branlll  V.  Allcott,  3  T.  R.  166.  — Ahboll. 

(0  Hooper  V.  LufUa,  7  B.  i  C.  (r>  Johaun   T,  M-Adam,  cited  S 

3B?;  1  Al.  &  R.  166.  East,  47- 
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But  though  the  loss  of  services  be  the  gtx)und  of  the  action,  yet  in  no 
case  is  it  necessary  to  prove  any  contract  of  service,  or  that  wages  have 
been  paid,  since  the  slightest  evidence  of  service  will  suffice.  Thus  mak- 
ing tea(s),  or  milking  cows,  has  been  held  8ufficient(^).  And  this  is  abso- 
lutely necessary,  or  otherwise  the  seduction  of  daughters  of  opulent 
persons  could  never  be  punished (u).  Indeed  it  has  been  held  by  one 
learned  judge,  that  in  an  action  by  a  father  for  seduction,  it  is  not  neces- 
sary to  show  any  acts  of  service  done  by  the  daughter,  it  is  enough  that 
she  lived  in  the  father's  family,  under  such  circumstances  that  he  had  a 
right  to  her  service  ( j). 

To  support  this  action  it  is  not  necessary  that  the  plaintiff  should  be 
the  parent  of  the  party  seduced,  since  it  has  been  determined  that  a  master 
may  recover  special  damages  for  debauching  his  servant,  though  he  be  no 
vayv  related  to  her  in  blood  (^).  And  in  another  case,  in  trespass  for 
seducing  the  plaintiff's  niece  and  servant,  per  quod  servitium  amisit,  it  was 
determined  that  evidence  that  the  party  seduced  occasionally  assisted  in 
the  household  work,  no  servant  being  kept  in  the  family,  was  sufficient  to 
constitute  the  relation  of  master  and  servant  between  the  uncle  and  niece ; 
and  that  such  relation  was  not  destroyed  by  the  circumstance  of  the  niece's 
being  entitled,  on  her  coming  of  age,  to  a  sum  of  nearly  500/.,  of  which 
the  interest  was  applied  in  the  meantime  for  her  benefit (jz).  And  where 
the  action  was  brought  by  the  aunt  of  the  party  seduced,  with  whom  the 
latter  resided,  it  was  held,  that  the  aunt  stood  in  loco  parentis^  and  was 
entitled  to  recover,  though  the  mother  was  living  (tf).  So  where  the 
plaintifi*,  an  officer  in  the  army,  had  adopted  the  daughter  of  a  deceased 
soldier,  he  was  held  entitled  to  maintain  this  action  (6). 

The  proper  and  usual  action  brought  for  an  injury  of  this  kind,  is  an 
action  of  trespass  vi  et  armis  and  contra  pacem{c).  Yet  as  the  conse- 
quent loss  of  service  is  the  ground  of  the  action,  the  plaintiff  may  if  he 
please  declare  in  case. 

2.  Of  the  Damages  to  be  rccovsred.l — Although  the  professed  ground 
of  complaint,  on  tlie  part  of  the  plaintiff,  is  merely  the  loss  of  the  services 
of  the  party  seduced,  yet  damages  ultra  that  mere  loss  of  service  may 
be  given  ((/)  as  a  compensation  for  the  loss  which  the  father  sustained 
by  being  deprived  of  the  society  and  comfort  of  his  child,  and  for  the 
dishonour  he  receives  (e).  The  jury  may  take  into  their  consideration 
aU  that  the  plaintiff  can  feel  from  the  nature  of  the  loss.     They  may  look 


(«)  Carr  v.  Clarke,  2  Chit.  261  ; 
Ifaan  v.  Barrett^  6  Rsp.  32  ;  Maniell 
V.  Ttwmpton,  2  C.  &  P.  303. 

(0  Bennett  v.  AUeott,  2  T.  R.  168. 

(«)  See  observations  of  Lord 
Kenyoo  in  Foret  v.  Wilton,  Peake,  55. 

(x)  Maunder  v.  Venn,  M.  &  M. 
323.— Littledale. 

(y)  Fore$  v.  Wilson,  Peake,  55. — 
Kenyoo.  And  see  Irwin  v.  Dearman, 
11  ^t,  23;  2  Selw.  N.  P.  1100. 

(t)  Manvell  v.  Thompwnt  2  C.  &  P. 
303. — Abbott.  Proof  io  such  case, 
that  the  niece,  after  her  seduction  and 
abandonmeot  by  the  defendant,  re- 
taroed  to  her  uncle's  house,  where 
she  cootioued  some  time  in  a  state  of 
great  agitatioD,  and  received  medical 


attendance,  and  was  obliged  to  be 
watched  lest  she  should  do  herself 
some  injury,  is  sufficient  to  raise  the 
presumption  of  that  loss  of  service  by 
the  uncle  which  is  necessary  to  main- 
tain the  action. 

(a)  Edmonson  v.  Mackell,  2  T.  R. 
4;  11  East,  24. 

(6)  Irwin  ▼.  Dearman,  11  East,  23. 

(c)  2  M.  &  Sel.  436. 

(d)  Irwin  v.  Dearman,  11  E^st, 
23  ;  2  Selw.  N.  P.  1100  ;  S.  P.  Fores 
V.  Wilson,  Peake,  55. 

(e)  Southernwood  v.  Ramsden,  2 
Selw.  N.  P.  1100.— Ellenborough; 
5.  P.  Bedford  v.  M'Kowi,  3  Esp.  119. 
And  see  Chambers  v.  Irwin,  2  S.  N.  P, 
1042. 
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upon  him  at  ft  parent  loting  the  comfort  u  mil  ■■  the  KTriee  of  hti 
uughter,  in  whoie  virtue  he  can  feel  no  eoniolation,  and  u  the  punit  cf 
other  children  whme  inorKla.inay  be  corrupted  by  her  example  (y).  And 
in  BcgrBVBtion  of  the  damogei,  the  plaiDliCF  may  ihow  the  geiunl  good 
conouct  of  hU  family  (^);  or  that  the  plaintiff  wa»  addrewnghia  daiighia 
«■  an  hoDourable  ■iiitor(A).  But  it  ueou  doublfiil  whether  the  jury  can 
take  into  their  consideration  the  injury  nialaioed  by  the  girl  hetaalf  in 
baTing  been  deflowered  (i). 

The  queition  of  the  amount  of  damages  it  entirely  with  the  jury,  and 
the  Courts  are  always  disposed  to  approve  of  thdr  decisiDU  howevci  high 
they  may  have  estimated  it(jt). 

3.  Pleedingt  and  Evideiiee.']  — Aa  the  action  for  leductioa  ii  moat  fie- 
aueDtly  an  action  of  trespaai,  a  count  for  debauchiDg  the  plaintin 
OMa^ter,  ptr  qvod  Krviliam  amiiit,  may  be  joined  with  acountforbtML- 
ing  and  entering  the  house(/).  But  in  such  case  a  licence  to  enter  Iha 
puuntiff's  house,  if  pleaded,  i*  a  bar  to  mch  action,  though  it  cannot  bs 
given  in  evidence  under  (lie  general  iBsue(n). 

The  evidence  required  to  «u«(ain  the  plaintifri  case,  when  hia  chug* 
is  altogether  denied,  will  be  to  establish  some  slight  act  of  «errice(ii)  on 
the  part  of  the  daughter,  and  to  ahow  that  the  defendant  seduced  her ;  to 
which  must  be  added  the  damages  he  has  sustained  in  conieqiifnce  of  the 
daughter's  confinement,  &c.(o).  The  amount  of  a  surgeon's  bill  may  be 
recovered,  though  not  paid  at  the  time  of  the  trial ;  but  itcut  as  to  a 
physician's  feei,  as  their  payment  cannot  be  enforced  (p).  It  is  not  neces- 
aary  to  austain  the  action  that  the  daughter  should  be  produced  as  a  wit- 
ness at  the  trial  (y);  but  if  she  be  produced  she  is  not  bound  to  answer  in 
cross-examination,  whether  she  had  not  previously  b^en  criminal  with 
other  mcn(r).  But  the  father  csjinot  examine  witnesses  to  the  daughter's 
general  character,  except  in  answer  to  evidence  of  general  bad  character 
adduced  on  the  part  of  defendant  (i).  And  even  where  the  daughter  had 
been  cross-examined  as  to  circumstances  of  extreme  indelicacy  and  levi^ 
in  her  conduct.  Lord  Ellenborough  ruled  that  the  plaintiff'  was  not  at 
liberty  to  call  witneaaei  to  character,  for  that  there  was  an  opportunity  of 
explaming,  on  re-examination,  the  questions  put  on  cross-examination  (f). 
But  in  another  case,  where  the  cross-examination  of  the  party  seduced 


■kmcl.  3  Esp.  130.  And  see  Tut- 
lui$<v.  U'odt,  3  Wils.  19. 

<g)  Ibid. 

(A)  D4M1.  N.THi,3Ct'Dpii.6\9; 
Elli«tl  V.  Kicklin,  5  Price.  641  ;  but 
Dulberinchief  or  in  crosi-exsiniDa- 
tion  can  the  plaimifT  shaw  ihil  (he 
defendsnl  bad  previously  made  ■  pro- 
mise of  marnnge  In  ihe  dau^hier ; 
ibid.  And  see  Tutlidgf  t.  IVade,  3 
Wils.  19. 

(0  EdnoHUH  V.  UacMl.  2  T.  R.  4. 

(it)  In  a  esse  of  an  inquisition  of 
damages  For  leduclina,  where  lOOOI. 
bsd  been  awardeil  by  tiie  jury  to  Ihe 
plainlilf.  allhouith  the  parlies  were  \a 
a  modeialB  sphete  or  life,  the  Court  of 
Exchequer  refused  to  set  it  aiiile  on 
Iba  gnuud  of  Ihe  damsgcs  beiag  ei- 


1  they  c 

lelvei  bound  by  the  sheriti  's  noinutet 
of  the  evidence  gi«en  before  him ; 
£l/jiit  V.  Mckiin,  5  Price.  641. 

(I)  Wfodvard  V.  H'fl(ii.B,2  N.  R. 
476. 

(«.)  JW. ;  2  T.  R.  Ifi6. 

(n)  I3ul  see  the  opinion  of  Mr. 
Jusiice  Lillledtle,  in  Ihe  cue  of 
Mauidrr  v.  I'cnit.  cited  a«lf,  977. 

(0)  TulliJgt  V.  Wadi.  3  Will.  19. 
Cp)Diim  V.  Hill.  lSlark.2fl9. 
(f)  (''rrreierv.JaiiTiA,  ([oil.  451.— 

TAo.^. 

(r>  Dodd  V.  N,m*»,  3  Cimpb.  S19. 
— Ellen  bijrougb. 

(■}  B'imjirld  V.  Maurii,  1  Campb. 
460.— FJIvDboiouiih;  S.  P.  B*U  v. 
Hill,  1  C.  Si  P.  100. 

(1)  Hid. 
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went  to  show  that  she  had  conducted  herself  immodestly  towards  the  de- 
feudant  before  the  seduction,  and  that  she  kept  improper  company,  the 
plaintiff  was  allowed,  without  objection,  to  prove  the  general  gooa  cha- 
racter and  modest  deportment  of  his  daughter,  and  the  general  respecta- 
bility of  the  fiunily(u). 

As  to  the  evidence  by  the  defendant,  it  has  been  decided,  that  he  may 
examine  witnesses  to  prove  particular  acts  of  sexual  intercourse  between 
the  plaintiff's  daughter  and  those  witnesses,  who  may  each  be  asked  as  to 
the  (act,  and  the  time  and  place  of  its  occurrence ;  but  if  the  Jury  are  of 
opinion  that  the  defendant  had  such  intercourse  vrith  the  plaintiff  s  daughter 
ts  caused  him  to  be  the  father  of  the  child,  the  plaintiff  is  entitled  to  the 
▼erdict;  and  the  evidence  of  her  unchastity  with  others  is  only  to  be 
ooiundered  in  mitigation  of  damages  (x).  It  has  been  determined  that  a 
fiither  who  permits  a  married  man  to  visit  his  daughter  as  a  suitor,  can- 
not maintain  an  action  against  him  for  seducing  her(^). 


(«)  Bale  V.  Hill,  1  C.  &  P.  IGO. 
(x)  Verry  v.   Walkint,  7  C.  &  P. 
308.— Alderson. 


(v)  Reddie  v.  Scoolt,  Peske,,240. 
-KenyoD. 
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1.  Ttnanli  in  Ffc."] — All  perBona  who  ai 
may  grant  leases  for  such  temis  as  arc  not  inconsutenl  wiih  the  nature 
end  quantity  uf  the  ratatet  which  they  have ;  but  it  is  nconsair  that  the 
party  granting  the  lease, — and  who  is  called  the  lessor, — should  be  in  pos- 
session of  the  lands  intended  lo  be  leased ;  for  if  he  havu  a  mere  right  of 
entry  only,  he  cannot  grant  it  to  another.  Prom  this  rule  it  will  follow  that 
as  a  tenant  in  fee  has  the  abiolute  right  to  hiu  land,  he  can  grant  IcuM 
without  limitation  or  realraint. 

2.  TenanU  in  Tail.']— By  the  common  law,  a  tenant  in  tail  could  make 
no  leases  which  should  bind  either  his  issue  in  tail  or  the  reversioner ;  but 
by  the  statute  32  Hen.  VIIi.  c.  28,  commonly  called  the  Enabling  Sta- 
tute, it  is  enacted,  "  That  all  leases  thereofler  to  be  made  of  any  maiiota, 
lands,  tenements,  or  other  hcreditamenlB,  by  writing,  indented  under  seal, 
for  term  of  years,  or  for  term  of  life,  by  any  person  or  persons  being- of  lull 
age  of  twenty-one  years,  having  any  estate  of  iiiherilance,  either  in  fee- 
simple  or  in  fee-tail,  it>  their  own  rigbl  or  in  the  right  of  their  churches  or 
wives,  or  jointly  with  their  wives,  of  any  estate  of  inheritance  made  before 
the  coverture,  or  aflcr,  shall  be  good  and  eflectual  iu  the  law  againtt  the 
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lessors,  their  wives,  heirs,  and  saccessors,  and  every  of  them,  according  to 
such  estate  as  is  comprised  and  specified  in  every  such  indenture  of  lease, 
in  like  manner  and  form  as  the  same  should  have  been  if  the  lessors  thereof^ 
and  every  of  them,  at  the  time  of  the  makuig  of  swih  leases,  had  been  law- 
fully sebed  of  the  same  lands,  tenements,  and  hereditaments  comprised  in 
such  indenture  of  a  good,  perifect,  and  pure  estate  of  fee>simple  thereof,  to 
their  own  only  uses."  If  a  tenant  in  tail  reserve  an  entire  rent  upon  a 
farm,  in  which  some  leasehold  lands  are  mixed  with  the  entailed  mnds, 
the  lease  is  not  good  against  the  reversioner  (a), 

A  lease  for  years  by  a  tenant  in  tail,  since  the  statute,  is  not  absolutely 
determined  by  his  death,  hut  the  issue  in  tail  is  at  liberty  either  to  affirm 
or  avoid  it,  as  he  may  think  fit  (b).  Acceptance  by  the  issue  in  tail  of  the 
mit(c)  or  fealty,  or  bringing  an  action  for  the  recovery  thereof,  or  an  action 
of  waste,  have  been  considered  such  acts  as  amount  to  a  confirmation  of 
the  lease.  A  lease  at  common  law  by  the  tenant  in  tail  differs  from  a 
rent  granted  by  such  tenant ;  for  the  last  is  void  by  the  death  of  the 
grantor ;  whereas  the  former  is  only  voidable  by  the  issue  in  tail,  whose 
acceptance  of  rent  amounts  to  a  confirmation  (<f). 

3,  Tenants/or  Life.'] — A  tenant  for  his  own  life,  unless  he  has  a  spe- 
dal  power  for  that  purpose,  can  make  no  leases  to  continue  longer  than 
his  own  life;  for  they  are  absolutely  void  at  his  death  (e). 

A  lease  executed  by  a  tenant  for  life,  in  which  the  reversioner,  who  was 
then  under  age,  is  named,  but  which  was  not  executed  by  him,  is  void  on 
the  death  of  the  tenant  for  life,  and  an  execution  of  it  by  the  reversioner 
afterwards,  is  no  confirmation  so  as  to  bind  the  lessee,  for  it  is  not  his  co- 
venant (y).  Where  a  tenancy  for  life  is  created,  with  power  to  make 
leases  which  may  continue  beyond  the  existence  of  the  life  ;  such  leases, 

rided  they  are  in  strict  accordance  with  the  terms  of  the  power,  will 
binding  upon  the  remainder-man :  but  a  lease  granted  under  a 
power  by  a  tenant  for  life,  who  has  a  bare  naked  power  without  any  legal 
uterest,  and  which  is  not  authorised  by  the  power,  is  void,  and  conse- 
quently not  capable  of  being  confirmed  by  the  remainder-man  having  ac- 
cepted rent  (g). 

Where  a  person  holds  for  the  term  of  another's  life,  he  is  called  tenant 
pur  autre  vie :  leases  made  by  him,  of  course,  determine  on  the  death  of 
the  cestui  que  vie,  or  persons  during  whose  life  he  holds,  but  not  on  his 
own  death  (A). 

4.  Joint  Tenants  and  Tenants  in  Common,'] — Joint  tenants  and  tenants 
in  common  may,  according  to  the  interests  they  have,  join  or  sever  in 
making  leases ;  and  such  leases  shall  bind,  whether  made  to  commence  in 


(a)    Reei  d.    Parkint  v.   Phillip, 
Wightw.  G9. 
(6)  Bac.  Abr.  tit  Leases.  (D.) 

(c)  Doe  d.  Soiithoute  v.  Jenkins,  5 
BiDg.  469 ;  S.C.3  Moore  Sk.  Payne, 
69. 

(d)  Cruise's  Dig.  tit.  II.  c.  2,  s.  8; 
Hro.  i^br.  tit.  Grant,  146;  2  Lord 
Ka>oi.  779;  and  see  Andrew  v. 
Ptmrre,  I  New  Rep.  158. 

(r)  Bac.  Abr.  tit.  Leases,  (1.) ; 
D^d.  Pottery.  Archer,  1  Bos. &  Pull. 
631 ;  and  see  Rot  d.  Jordan  v.  Ward, 


1  H.  Black.  97. 

(/)  LudJ'ord  V.  Barber,  1  Term 
Rep.  96.  But  quare  how  far  the  les- 
see would  have  been  estopped,  if  the 
lessor  had  not  himself  shown,  by  his 
declaration,  that  the  lease  was  not 
executed  by  the  reversioner  until  after 
the  death  of  the  tenant  for  life. 

(g)  Miller  V.  Maynwaring,  Cro. 
Car.  398,  399  ;  Jenkins  d.  Yates  v. 
Church,  Cowp.  482. 

(h)  Com.  Dig.  tit.  Estates, (£.  1.)  -, 

2  Black.  Com.  136. 


BBS  Um^ari  aad  Tauat. 

prtuenii  or  in  Aft(ro(i).  If  joint  teninb  join  in  ■  Icur,  thti  will  be  but 
meleuCifbrtneyhaTebut  onefreetiold;  but  ifteiMiitiiii  comiDan  jtun  in 
a  Ieim,  it  will  be  lereral  leuea  of  their  wveral  intcretfi  (k) :  for  altlioiigh 
tenants  in  k-ommon  cannot  make  a  joint  leaM  of  tbe  whole  of  Ihnr  m- 
tate  (Oi  r^t  if  ifaey  join  in  a  lean  for  yean,  bj  indentnre  of  their  lerenl 
landi,  it  ii  the  \taar  of  each  for  their  rMpectivo  part*,  and  the  eroM  em- 
firmition  of  each  for  the  part  of  the  other,  and  no  eatoppel  on  either  pai^ 
became  an  actual  interest  paMei  from  each  reapectiTelj,  and  that  Mtdudtt 
Ibenecenity  of  an  nloppel(M).  One  joint  tenant  or  tenant  in  eammoli 
may  make  a  leaie  for  yean  of  hit  part  to  hii  companiioi  (n). 

5.  Coparrentrt.'] — At  coparcenen  until  partition  ii  made  hare  one  en- 
tire eatale,  they  may  either  join  in  a  leaie,  or  each  may  make  a  leaae  of 
her  moiety  or  ihare.  If  there  are  two  ccparceneri  of  two  acrea,  and  om 
leaae  one  acre,  which  on  writ  of  partition  u  allotted  to  tbe  other,  Ibe  leaie 
U  wholly  aToided(a). 

6.  Tenevltfor  Fwri.] — A  lema  or  tenant  (or  yean  having  power  to 
auign  or  grant  oier  hi*  whole  interest,  may  lease  for  any  fewer  or  Ie« 
number  of  yean  than  he  himself  hai ;  and  such  derivatiTe  levee  ia  con- 
pellable  to  pay  rent*,  perfaim  covenant*,  JSic.BCCoidinK  to  tbe  lerau  agreed 
on  ip).  A  termor  so  assigning  may  distrain  for  the  derivative  rent,  with- 
out any  pnwer  reserved  for  that  purpose;  though  a  person  who  aangnsbii 
whole  interest  cannot,  because  he  lias  norevenion  {g)\  but  such  denvativs 
lessee  is  not  liable  to  the  original  lessor  for  the  rent  reserved  on  the  origi- 
nnl  lease,  otherwise  thnn  as  bis  goods,  &c.  may  be  liable  to  a  diitrea  for 
rent  in  arrear  to  the  original  lessor,  as  any  stranger's  property  may  bej 
for  there  ia  no  privity  between  bim  and  (he  originiil  lessor,  as  there  la  be- 
tween ft  lessor  and  an  assignee;  and  therefore  such  an  one,  thourii  he 
take  the  whole  term  excejit  one  day,  shall  not  be  liable  to  any  of  l£e  co- 
venants in  tbe  original  lease  (r). 

7.  Tenantifor  a  lest  Ftriod  than  Jrort.] — A  tenant  from  year  to  year, 
or  a  less  term,  may,  without  his  landlord's  assent,  (except  where  lucti  aa- 
sent  is  made  necessBry  by  the  terms  of  tbe  lease  (t),)  underlet  part  of  it 

A  tenant  at  will,  however,  cannot  lease,  foe  there  can  be  no  such  thing 
as  an  tindci^tenant  to  a  tenant  at  will ;  the  demise  itself  would  amount  1o 
a  determination  of  the  will :  neither  can  he  surrender  any  more  than  he 
can  grant;  for,  to  surrender  also,  would  be  to  determine  his  will  and  re* 
linquisb  hit  estate  (().  As  a  tenant  at  will  cannot  grant  or  nurendcr,  so 
a  fortiori  cannot  a  tenant  on  sufferance. 

Si)  Dae.  Abr,  tit.  Joint  TeDinit  (/>)  Bac.  Abr.  tit.  Leues ;  and  see 

TeDsnts  in  Common,  (H.  1.)  S«  v.  Il'ilion,  G  Man.  At  Ryl.  157,  n. 

Beiore  a  joiat  lenant  leases  his  share  iq)  Bra,  Abr.  tit.  Disiren,  7. 

he  should  setec  the  lenmcy.  (r)  Pac.  Abr.  lit.  Lenses.    A  rent- 

{k)  Com.  Dig.  lit.  EsUtes,  (G.  6.)  charge  granted  for  Mh  by  a  lenaal  fat 

{})   Healhtrlty  d.   WirrMugtm  v.  years  ii  nal  void,  bat  is  good  ai  a 

WeHen,  2  Will.  233,  challel  inleiest ;  Snfery  v.  Elgnad,   I 

(m)Coni.Oig.Ut.EsUles,(K.B.)i  Adol.&Eilis,  191;   ^  C.  3  NaT.  & 

Bic.  Abr.  tit.  Jmol  leaanl  andTe-  Maa.  346.      And   the   goods  of   a 

nsnis  in  Camman,  (H.  1);  Uanll*  t.  straoger  not  shown  la  bold  the  pn- 

Ifallin^timi  Cro,  Jac.  166.  miies  by  liile  psjSTnounl  Co  the  Rtil- 

(n)  Com.  Dig.  til.  Ideates,  (I.  S.)  charge  (at  by  a  prior  damise)  may  he 

(d)  Co.  Lit  46.  n.  6.    Like  Joint  diittaioed  Tor  the  arrears ;  rd. 

teninti.  copatceners  have  the  same  (>)  Bei  i.  Aldbereufii,  I  East,  S8i. 

unity  of  inlereil.  title,  and  poueuioD  ;  (t)  1  lost.  57  a;  lUMtv.Calliaiar*, 

and  may  sue  and  be  sued  jointly  for  Dour.  38E  ;  Satiftr  v.  Raadal,  Cn>. 

matters  relating  to  their  owe  landi.  £lii.  166. 
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8.  Corporations,'] — We  have  before  seen  that  without  a  deed  coroora- 
tions  cannot  make  any  disposition  of  their  property  (u).  And  though  the 
affixing  of  the  common  seal  to  a  deed  of  conveyance  by  a  corporation  is 
sufficient  to  pass  the  estate,  without  a  formal  delivery,  if  done  with  that 
intent ;  yet  it  has  no  such  effect,  if  the  order  for  affixing  the  seal  be  ac- 
companied with  a  direction  to  their  clerk,  to  retain  the  conveyance  in  his 
hands  until  accounts  have  been  adjusted  with  the  purchaser  (v). 

Where  a  lease  it  granted  by  a  corporation,  it  must  be  done  by  an  at- 
torney appointed  by  deed  (j-).  And  a  deed  by  a  corporation  out  of  pos- 
session, containing  a  lease  of  land  and  letter  of  attorney  under  the  com- 
mon seal,  is  not  good,  if  the  attorney  do  not  deliver  t  upon  the  land  {y). 
It  was  lately  held  in  the  Court  of  King*s  Bench,  in  a  case  sent  from  equity-, 
that  a  lease  by  the  warden  and  poor  of  an  hospital  under  the  corporation 
seal,  made  before  the  expiration  of  a  former  lease,  to  a  lessee  who  then  had 
only  a  part  interest  in  the  first  lease,  but  to  whom  the  entire  interest  was 
assigned  within  three  years  ajflerwards,  was  binding  upon  the  succeeding 
warden  and  poor  of  the  hospital  (z). 

Corporations  aggregate^  as  dean  and  chapter,  mayor  and  commonalty, 
warden  and  fellows,  &c.,  may  make  or  confirm  leases  without  expressing 
either  the  christian  or  surname  of  the  dean,  mayor,  warden,  &c.,  because, 
in  their  politic  capacity  as  a  corporation  aggregate,  they  continue  always 
the  same,  and  are  said  never  to  die ;  but  m  leases  or  confirmations  by 
a  bnbop,  dean,  6ic.  or  other  sole  corporation,  both  their  christian  and 
somame,  or  at  least  their  christian  name,  ought  to  be  expressed,  (as  John, 
Bishop  of  P.)  because  they  are  subject  to  death  and  succession,  &c.  and 
therefore  must  be  particularly  named,  to  show  whose  lease,  &c.  it  was  (a). 

Churchwardens  onAy  cannot  execute  leases  as  a  body  cori)orate  of  parish 
lands  under  the  statute  59  Geo.  111.  c.  12,  s.  17,  by  which  parish  officers 
are  enabled  to  hold  parish  property  in  land  in  the  cnaractcr  of  a  corpora- 
tion (Jb),  And  where  the  churchwardens  and  overseers  of  a  township  leased 
lands  belonging  to  the  poor  to  the  plaintiff,  for  a  term  of  years,  covenant- 
ing that  it  ^ould  be  lawful  for  him  to  take  all  manure,  &c.  from  the  poor- 
bouse,  and  use  it  upon  the  demised  premises,  and  the  plaintiff  covenanted 
to  provide  straw  for  the  use  of  the  poor;  it  was  held,  by  Air.  Justice  Bayley, 
that  the  plaintiflf  could  not  maintain  trover  against  a  succeeding  overseer, 
who  used  the  manure  from  the  poor-house  on  his  own  land,  even  although 
it  arose  from  the  straw  supplied  by  him  ;  as  the  covenant  entered  into  by 
previous  overseers  could  not  bind  their  successors  in  office  (r).    A  person 


(ti)  5ee  ante,  p.  837. 

(i?)  Derby  Canal  Comp,  v.  IVUmot, 
(Bart,)  9  East,  360. 

(a)  Kydou  Cor,\  568. 

(jf)  Com.  Dig.  tit.  Fait,  (A.  4.) 

(t)  Crumbreil  y.  Roper,  3  Barn.  & 
Aid.  711. 

(a)  2  losL  666;  Bac.  Abr.  tit. 
Leaies..^G.  3.)  The  constitution  of 
dean  and  chapter  in  the  present  day, 
difers  materially  from  the  ancient  cor- 
poiation  of  abwt  and  coorent:  the 
CMvent  were  all  con«(idered  dead  men 
in  law,  and  incapable  of  granting  their 
interest  except  by  their  superior  or 
Itead;  and  therefore  if  an  abbot  and 


convent  were  parsons  imparsone  of  a 
church,  the  abbot  was  sjid  to  grant 
with  the  consent  of  the  rest.  Hut  a 
dean  and  chapter  may  make  leases, 
in  their  joint  nMmes.ol  the  possessions 
which  they  hold  as  a  corporation  ag- 
gregate. So  in  a  corporation  of  roaster 
and  fellows  of  a  college,  the  master  is 
but  a  constituent  part,  and  is  one  of 
the  gianiois  like  the  rest;  Cham,  on 
Leases,  33;  Dyer,  40;  Anon.  12 
Mod.  232. 

(/>)  Philtipt  v.  Pearce,  3  Dowl.  & 
Ryl.  43 ;  S,  C,  6  Barn.  &  Cress.  433. 

(c)  Snowden  v.  Ernst ey,  3  Stark. 
28. 


2U 


OM  LaHdlurd  md  Temmt. 

holding  under  %  Inw  granted  bf  pariili  ofilcm  beftn  the  •Utote  m  ■  te- 
nant from  year  to  year(iJ}. 

9.  ISc  Ompn.] — At  eomtnonUw  tbe  erownmightharenantcd  leaaH 
for  life  oi  for  yenn  to  any  extent,  tuA  thereby  have  bound  the  luccewor; 
bat  upon  the  acceuioD  of  Queen  Anna  it  wai  enacted,  in  rMtraiul  of  auch 
power,  "  that  every  grant  and  leaie  by  the  crown  of  any  lauda  and  tca~ 
— it»  thereunto  belonging  (except  advoiraoaa  and  ncangea)  for  a  lou 
Lod  than  thiity-ona  yean,  or  three  livet,  abould  be  altagvtber  tmiL" 


mentt  thereunto  belonging  (except  advoirBoaa  and  ncangea)  for  a  lowr 
1  than  thiity-ona  yean,  or  three  livet,  abould  be  altagvtber  tmiL" 
e,  however,  the  grealett  part  of  theyeariy  valueof  oown  landa  con- 
if  dilapidated  buiidinga,  m  order  to  encourage  the  rebuildiDg  of  tbe 
the  term  may  be  extended  to  fii^  yean  or  three  liTea((). 


PMiodtl 
Where, 


10.   Tht  Matter  o/'Me  RuUi.l— By  itatute  2  Car.  II.  e.  38,  confinnad 

liy  itatute  13  C^.  II .  c  14,  the  Muter  of  the  Roll*  i*  enipowered  to  nwlu 

!•  of  tenementi,  vetted  in  him  by  virtue  of  hia  oBef,  tat  hrt3-i»i» 


yean,  under  certain  Tatnctmni.  Hi 
leaaet  ai  he  pleawt,  during  the  last  w 
at  any  time  take  a  furreuder,  and  rei 


rtain  TcatrictiDni.     He  may  alao  grant  ai  many  caacatRnl 

■.witi 

lacoi 

.  ,  (wll! 

of  thoae  required  by  law),  might  by  the  ancient  common  law 


it  Mven  yeara  ^  a  fintner  h 

d  renew  for  twen^-one  yean  (j"). 

1 1 .  Eecleiiettiral  Perion*.'] — Kccledaatical  penooa,  ai  tnabopa^  with  the 

confinnation  of  the  dean  and  chapter ;  panoni  or  rican^  with  tha  i.«JtMHl 

of  their  p«tron>  and  ordinariei;  archdeaconi;  prebendi;  andiuchaaaie 

'e  of  prebenda,  as  prcccutora,  chanters,  treaaarera,  cbancrikt^ 


and  auch  like;  aUo  msiten  and  govemors,  and  fellowi  of  cidlwes  a 
houses ;  deans  and  chapters  |  masters  or  ^aidians  of  ho«|ntals,  and  Ihrir 
brethren  ;  or  any  other  body  politic,  spiritual,  and  ecclesiastical  (with  tlw 


houses;  deans  and  chapters;  masters  oi 

brethren  ;  or  any  other  body  politic,  »p: 

consent  of  thoae  reqnired  bylaw),  migh 

granted  leases  for  lives  or  yean,  or  any  ottier  estates  of  th«r  actual  o 

ecclesiastical  living,  for  any  time,  wiihout  suit  or  limitation  {g). 

The  several  statutes,  however,  enumerated  under  (A)  have  been  poMd 
on  this  subject,  by  which  tliis  power  is  considerably  abridged,  and  fitm 
which  it  may  be  collected,  that  all  colleges,  cathedrals,  and  other  eccle«- 
astical  or  eleemosynary  corporations,  and  all  parson*  and  vican,  an  ■*• 
strained  fi-om  making  any  leases  of  their  lands,  unless  under  the  fbUown^ 
regulations: — 1.  They  must  not  exceed  twenty-one  yean,  or  thr««liTe% 
from  the  making.  2.  Tlie  accustomed  rent,  or  more,  must  be  yearly  re- 
•erred  thereon ;  respecting  which  the  fint  sections  of  the  39  &  40  Geo. 
III.  are  particularly  explanatory.  3,  Houses  in  coniorations,  or  market- 
towns,  may  be  let  for  forty  years;  provided  they  be  not  the  n 


c  lessors,  nor  have  above  ten  acres  of  ground  bcloSKing  t 
mem ;  ana  provided  the  lessee  be  bound  to  keep  them  in  repair ;  therefor 
a  bond  or  covenant  for  rendering  or  making  a  lease  within  a  ei^  Ol 


may  be  enforced  (i).  4.  Where  tliere  is  an  old  leaae  in  being,  no  concur- 
rent lease  shall  be  made,  unless  where  the  old  one  will  expire  within  tbrc* 
Sears (fc);  the  39 &  40  Geo.  III.  c.  41,  >.  10,  however,  enable*  peftoni 
olding  such  leases  to  surrender  in  order  to  have  a  new  lease,  proridad  tha 
directions  of  the  act  be  complied  with.    S.  No  leaae  can  be  made  witbont 


fc  Woll.64T.  e.iO;  13  Klit.c.  10;  14  Elix.  ell 

(i)  SaL\  Adm,  st.1,  c.  7,  u.  5  &14:  18Elit.c.  Hi  43Elii.e.»; 

It  6.  I  Jsc.  l.cS;  39  &  40  aeo.Ill.e. 

(/)    WiluK   *.  Snill,   4  Barr.  41. 

|975i  S.C.I  W.  Black.  617.  <t)  Craat  * .  TuyW,  Hob. 36B. 

{g)  Sbi'p.  Touctu  281.  (fc)  3  Black.  Con.  330. 
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impeachment  of  watte.    6.  All  bonds  and  covenants  tending  to  frustrate 
Ibe  proTisions  of  the  statutes  13  &  18  £liz.  will  be  yoid  (/). 

It  has  been  held  that,  in  order  to  render  a  lease  valid  imder  statute  13 
Eliz.  c.  10,  s.  3,  it  must  be  made  of  land  which  has  been  previously  let,  or 
'on  which  some  rent  has  been  before  reserved ;  therefore  a  lease  by  a  vicar 
for  three  lives  of  uninclosed  and  waste  land,  not  proved  to  have  been  let 
before,  was  hdd  not  to  be  bindmg  on  his  successor,  although  the  lessee 
covenanted  therein  to  inclose  the  land,  and  pay  a  rack  rent  for  it  (m) :  but 
a  lease  by  a  rector  of  his  glebe  lands  and  other  rectorial  property,  made 
between  the  years  1803  and  1816,  while  the  statute  13  Eldz.  c.  20,  con- 
tinned  repealed,  has  been  held  to  be  valid  (n). 

Where  sole  corporations,  who  have  not  the  absolute  fee  and  inheritance 
in  them,  as  prebends,  parsons,  and  vicars,  make  any  leases,  in  order  to 
bind  their  successors,  the  patron  must  confirm  the  same :  but  sole  corpo- 
TStioiis  who  haf9e  the  whole  estate  and  right  in  them,  as  bishops,  abbots, 
&e. ;  or  coiporations  aggregate,  who  have  the  whole  fee  and  inheritance 
in  them,  as  dean  and  clwpter,  masters,  fellows,  and  scholars  of  any  collese, 
hospital,  &e.  may  make  leases  to  bind  their  successors  without  any  confir- 
mation of  the  patron  or  founder,  though  the  bishop,  abbot,  dean,  master, 
&c.  were  presentable :  and  the  reason  of  this  diversity  appears  in  the  na- 
ture of  the  right  with  which  each  is  invested  (o). 

If  a  parsonage  or  vicarage  be  a  donative,  then  the  confirmation  of  the 
patron  alone  is  sufficient  to  all  leases,  &c.  made  by  the  parson  or  vicar, 
and  win  bind  the  successor  without  the  confirmation  of  any  other  (p). 
Yet  if  there  be  a  lord-paramount  as  well  as  an  immediate  patron,  connr- 
mation  of  the  immediate  patron,  without  the  other's  confirmation,  is  not 
good;  as  if  a  parson  be  natron  of  the  ^ncarage  of  the  same  church,  and  the 
vicar  make  a  lease  confirmed  by  the  parson  and  ordinary,  it  is  not  fl;ood 
without  the  confirmation  of  the  patron  of  the  rectory  also ;  because  both 
have  an  interest  in  the  possessions  of  the  vicarage. 

A  patron  may  confirm  explicitly  by  his  deed  or  writing,  or  by  conse- 
quence of  law :  as  where  he  makes  a  lease  for  years  to  the  patron,  who 
crants  or  assigns  it  over  to  another,  this  amounts  to  a  confirmation  in  law 
by  the  patron  (q) ;  so  if  the  patron  and  ordinaxy  confirm  the  estate  of  the 
for  part  of  hb  term,  toe  lease  is  well  confirmed  for  the  whole ;  fbr 

fennity  with  the  rales  or  qualities  be- 
fore meoiioned,  otherwise  they  will 
not  biod  the  successor.  4.  They,  as 
well  as  others,  are  restrained  by  13 
£11^.  c.  10,  from  making  leases  for 
any  longer  time,  notwithstanding  any 
conBrmation  or  conformity  to  those 
rules  or  qualities;  Bac.  Abr,  tit. 
Leases,  (F.) 

(m)  Doe  d.  Tennyton  v.  Yarbormigh 
(Lord),  7  Moore,  258;  5.  C.  I  Biog. 
24;  5.  P.  HerrfQrd{Bi$hop)  yr.Semy, 
Cro.  Elii.  874, 

(n)  Doe  d.  CaUt  v.  Somerville,  9 
Dowl.  &  Ryl.  100. 

(o)  Bar.  Abr.  tit.  Leases,  (O.  2.) 

(f>)  Ibid. 

(q)  By  the  sUtute  of  frauds,  ^ 
Car,  II.  c.  3,  all  such  assignmenli 
must  be  in  writing. 

v2 


(I)  2  Blsck.  Com,  320.  In  leases 
made  by  parsons,  vicars,  and  others, 
having  benefices  with  core  of  souls, 
these  things  are  to  he  observed  :  1. 
That  paisoDS  and  vicars  are  expressly 
txcepied  ont  of  32  Hen.  VIll.  c.  28,  so 
that  thcj  are  not,  as  other  sole  corpo* 
rations,  enabled  by  that  statute  to  make 
any  lenses  U>  bind  their  successors  with- 
oat  the  confiraiafion  of  the  patron  and 
ontinaiy,  but  remain  as  they  did  at 
common  law,  fpr  aqy  thing  in  that 
itatote.  2.  That  an  annual  rent  must 
be  reserved  to  the  lessor  or  lessors, 
otherwise  the  lease  cannot  be  con- 
firawd.  3.  That  th^  are  not  restrained 
by  13  Elii.  c.  10,  from  making  leases 
fsr  twenty-one  vears,  or  three  lives ; 
bat  then  such  kasct  muu  not  only 
be  fifii**^iiMi  by  the  patron  and  ordi- 
Btiy,  bnt  mait  also  be  made  in  con- 
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llie  wtate  of  tlie  lene«  i*  entire,  and  cannot  be  dinded.  Thii  regardi 
chiefly-  ihe  patron,  whose  adrowioii  or  ristitof  pattonagii  being  «  teaiporal 
inbentance,  and  coniideied  aa  mch,  will  be  good  foi  the  duntitm  of  the 
«tlate  wbich  he  hatb  id  (he  adTovaon,  but  will  cootinue  no  kmger  than 
that  endurei(r).  If,  tliereftire,  tb«  putron  hare  a  cundiliona)  ertate  in 
the  advowion,  and  he  confinn  a  lease  of  the  panoa'a,  and  afterward*  the 
condition  be  brukcn,  ihii  defeat*  alw  his  confimiatiou,  lo  that  the  nc- 
ceeding  incumbent  wilE  not  be  bound  by  it;  for  hia  confirmation,  whieb 
«Bi  in  virtue  of  am)  out  of  hii  e«Ute  in  the  ndvowMin,  could  not  be  more 
lasting  ihan  the  CBlnte  itielf  wbi(i}. 

Thiit  confiriiiation  mav  be  made  bdbre  or  afler  the  making  of  the  leaw, 
which  i(  to  be  contirmMl,  lo  that  it  be  made  in  the  lifetime  of  lb«  paitie* 
who  make  the  lra>c(t). 

12.  Jii/anfi.J — Lcmiei  made  b;  infants  are  not  absolutely  void,  bat 
Toidiibk  on  their  attaining  their  majority  (u).  The  acceptance  of  rent  by 
an  infant  after  be  attains  bis  mnjority,  will  clearly  amount  to  a  confinitk- 
(ion  of  a  leaae  granted  by  him  duritjg  hii  niinatit^  (z).  And  where  an 
illfiint  made  a  lease  for  years,  and  at  fnll  age  said  to  the  lessee,  "God 
give  you  jo^  of  it ;"  it  was  held  tobe  n  good  confitmalion  of  the  leaae  (*)■ 
By  ctiitoin  in  snme  places,  an  infant  seised  of  lands  in  socage  may  at  the 
nge  of  ntteen  ytun  make  leases  fur  yeara,  ivliicli  will  bind  him  after  be 
tomes  of  age(3). 

13.  Cuon/HHis.]— During  t1ic  time  Ibc  guardianship  exists,  o  guardian 
in  socage  may  make  leases  fur  years  in  his  own  name,  as  any  oilier  who 
lias  an  intcreil  in  latuU  niny  do ;  for  he  is  awni  dpiHimin  prv  Import,  and 
tlw  lessee  may  maintain  ejerlment  on  such  leases.  If  he  make  leases  for 
yenra  to  continue  licyond  llii'  time  of  hu  gnardinnship,  such  lenses  seem 
not  to  be  nbsiililt(>ly  ruid  by  the  infant's  coming  of  age,  but  only  vou/eUt 
bv  liiin  if  be  think  fit.  So  ibnt  by  acccptaiicu  of  rent,  or  other  act  of  the 
kind,  mich  leasea  inny  hn  made  guod  and  unavoidable  (ii). 

A  testamentary  guardian,  or  one  appuiiilcJ  pursuant  tu  the  statute  12 
Car.  II.  c.  'M,  ss.  8,  !>,  10,  and  11,  i»  the  auiue  in  office  and  interest  as  a 
guardian  in  aocnge:  but  it  has  been  doubted  nhcttirr  a  lease  for  year*, 
made  by  the  teslameiitary  guardian  of  an  infant,  is  nut  absolutely  void  {by, 
A  dcviwr  lo  a  person  as  guardian,  (hat  he  may  "  receive,  set,  mid  let,"  for 
his  ward,  give*  him  an  aulhcirity  only  and  iii>:  an  interest  (c), 

A  guardian  fur  nurture  cannot  make  any  leases  fnr  ytai  t,  either  in  hi« 
own  name  or  in  the  name  of  the  infant,  tliuugli  ii  accnis  lie  may  make 
tenses  ui  uill ;  yet  if  a  lease  be  made  by  such,  or  imy  other  guardian,  the 
lessee  is  estopped  to  say,  that  being  only  tenant  ul  will,  he  Lad  no  power 
to  make  the  lease  (d). 

'I'urora  dative,  appaintc<1  by  a  Scotch  Court  as  guardians  of  an  infant, 

hni'e  authority  to  excctlte  on  his  behalf  and  in  his  name  •""'--  —  ' 

nud  they  are  vaUd,  and  the  infant  may  sue  iijioii  them  ii 

(u)   A«oi,.  4  LeOD.  4;  Ban.  .^br. 

.,            .                                 .  tit.Kit.te,^!.) 

Abr.  180.  C>)Co.1.il.45b. 

(0   llac.  Abr.  lit.  Uam.  (G.  3.')  (a)  llai:.  Air.  lit.  Uasei,  (1.9  ) 

dO   KtUn',  rair,  Cio.  Jnc.  3:^0;  (6)  K'V d.  I'uirv  «. /J.»f£Un,3WiU. 

A>hJit!<lv.A'j,Srl<l, air  \\:}«BM,lb1;  12',  13.".. 

and  uc  m,lf.  96S.  (<-)  I'igi-I  r.  C.,nti,h,  Cro.  Elli  6T8. 

tO  A,h.erl,l  V.   Aihfiild,   Sir  W.  (<i)  Ilae.  Abr.  lii.  Leaies.  {C.  8.) ; 

JuQ»,  IbT.  SKipailh  r.  Oretii,  8  Mod.  312. 
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thouch  he  was  not  an  executing  party  to  the  agreement,  nor  proved  to  be 
of  fuU  age  at  the  time  of  action  brought  (e). 

14.  HuAand  and  WifeJ] — Leafes  by  married  women,  unless  made 
under  powers,  are  absolutely  void,  and  not  merely  voidable ;  indeed  so 
strict  is  this  rule,  that  they  cannot  be  rendered  valid  by  any  subsequent 
act  of  confirmation  after  the  removal  of  the  disability  {J)\  but  if  a  woman 
have  power  to  dispose,  she  may  execute  her  power  by  conveyance :  and 
as  a  genera]  rule,  a  feme  covert,  acting  with  respect  to  her  separate  pro- 
perty, is  competent  to  act  in  all  respects  as  if  she  were  a  feme  sole  (g). 

By  Stat.  32  Hen.  VIII.  c.  28,  s.  3,  leases  made  by  persons  having 
estates  in  right  of  their  wives,  or  jointly  with  their  wives,  made  either 
before  or  after  coverture,  will  be  good,  provided  the  reouisites  of  the  sta- 
tute are  complied  with.  If  a  lease  be  made  by  the  husband  and  wife 
jointly,  although  it  be  not  within  the  statute,  it  is  only  voidable  (A) ;  and 
although  there  appears  to  be  considerable  confusion  in  the  cases  upon  this 
subject,  it  is  probable  that  a  lease  made  by  a  husband  alone,  who  is  seised 
in  right  of  his  wife,  would  be  under  similar  circumstances  held  at  the  pre- 
sent day  to  be  voidable  only,  and  not  absolutely  void  (i).  A  parol  demise, 
whether  by  the  husband  alone,  or  by  the  husband  and  wife  jointly,  of  her 
lands,  is  absolutely  void  and  incapable  of  confirmation  (/:). 

If  a  husband  seised  of  lands  in  right  of  his  wife,  make  a  lease  thereof 
by  indenture  or  deed-poll,  reserving  rent,  it  is  a  good  lease  for  the  whole 
term,  unless  the  wife  by  some  act  after  the  husband's  death  show  her  dis- 
sent thereto;  for  if  she  accept  rent  which  becomes  due  after  his  death,  the 
lease  is  thereby  become  absolute  and  unavoidable  (/).  A  husband  may 
make  a  lease  to  commence  after  his  death,  and  it  will  be  good  though  the 
wife  survive ;  and  when  he  has  disposed,  by  any  act  executed  in  his  life, 
of  the  interest  of  the  term,  and  has  created  a  term  in  interest,  it  is  as  good 
as  if  he  had  granted  all  the  term  (m).  So  a  man  possessed  of  a  term  of 
years  in  right  of  his  wife  a$  executrix  of  auother  person  has  power  to  grant 
and  convey  the  same  without  her  consent  (n). 

A  lease  made  by  husband  and  wife  of  the  lands  of  the  wife,  and  deli- 
vered by  letter  of  attorney  in  both  their  names,  will  support  a  declaration 
in  ejectment  on  a  lease  by  the  husband  alone ;  for  the  delivery  by  attorney 
being  void  as  to  the  wife,  it  is  the  lease  of  the  husband  only  (o). 

15.  Tenantt  by  Curtenf^  in  Dower,  or  Jointure,'] — As  to  these  respec- 
tive estates,  it  will  be  sufficient  to  observe,  that  if  either  of  these  tenants 
make  a  lease  for  years,  reserving  rent,  and  die,  the  lease  is  absolutely  de- 

(e)  Fittmauriee^,Waugh,  3  Dowl. 
&  Ryl-  273;  Carnegie  s.Wnugh,  2 
Dowl.  &  Ryl.  «77.  Guardians  of 
minors,  in  order  to  the  surrender  and 
renewal  of  leases,  nay  apply  to  the 
Coart  of  Chancery,  and  by  order  uiay 
tanendcr  and  renew  the  same ;  1 1 
Geo.  IV.  and  I  WUl.  IV.  c.65.  s  12. 

(/  )  Goodright  d.  Carter  v.  Slrahan, 
Cowp.  201 ;  .S.  C.  Lofft,  763. 

(g)  Com.  Dig.  tit.  Baron  and  Feme, 

(P.  !•) 
(h)  Doe  d.  CoUim  v.  WeUer,  7  T.  R. 

478. 

(i)  Parrel  v.  Bi»de,  2  Taunt  181 ; 
Jardam  i,Wihu,  Cro.  Jac  232. 


(k)  Waltnl  V.  Heath,  Cro.  Eliz. 
656. 

(I)  Bac.  Abr.  tit.  Leases,  (C.  I.) ; 
and  see  Arnold  v.  RevouU,  4  IVJoore, 
66;  S.  C.  1  Brod.  &  Bing.  443; 
Rennie  v.  Hobinson,  7  Moore,  539 ; 
S.  C.  i  Bing.  147. 

(m)  Crute  v.  Locrrft,  Cro.  Eliz. 
287;  Anon.  Poph.  4;  Bac.  Abr.  tit. 
Baron  and  Feme,  (C.  2.) ;  1  Roll. 
Abr.  344. 

(n)  Thrustout  d.  Levick  v.  Coppin^ 
3  Wils.  277;  S.  C.  2  W.  Black.  801. 

(o)  Gardiner  v.  JVonfuin,  Cro.  Jac. 
617. 
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teminadtKi  thatno  tcecptaneeofrentlif  thaluar,  or  Aom  in  tertfrnn, 
em  nuke  it  good ;  fbr  though  their  ntate  it  quoAim  anrfo  ■  Motnaatm 
of  the  wtala  of  their  hutbud  or  wift,  Tct  it  b  ■  contiinuDce  of  it  ably  fci 
lift,  and  thejt  hiTe  no  power  to  contract  for  or  intenneddle  with  IM  In- 
bmtuice;  and  coniequentlj  their  leaaei  or  chaigeaMaffwith  the  Mlita 
whence  the^  were  denved,  and  the  levee  u  beeonu  tenant  by  mflbmnoa 
by  hii  eootinuance  of  po—eariwi  afterward*  {qy 

15.  Lunatirt  and  their  CommiKfef.] — LeaKi  made  by  idiota  and  huw' 
liea  are  nudable ;  thoae  of  the  former  may  at  aQ  time*  be  aToided  eitlict 
by  theheiti,  orbj  the  king  after ofBce  found;  andthoaeof  tbeUtt^m^ 
b«  KToided  by  the  hrir  if  lude  during  the  time  the  party  was  aon  eomfm 
maait(r). 

By  atatute  43  Geo.  III.  c.  75,  at.  3  and  4,  the  commlttae  of  a  lanatfa 
may  make  leuei  under  the  direction  of  the  lord  chancellor,  whalhar  tbey 
be  made  in  the  exerci*e  of  a  leadng  power  Teeted  in  the  lonatie  or  n^ 
it  had  been  much  donhlad 
■  leaae  nnderany  dicoR' 
M(i}.  So  by  statute  11  Geo.  IV.  andl  WOL  IT.  C.S9,  aa.  11,10, 
and  24,  they  may  aurrender  and  renew  leaae*  under  the  ^nctioo  af  a 
court  of  equity. 

17.  Aaigneei  of  Bankruplt  and  Imohtntt.'j—By  itatute  6  Geo.  IT. 
c.  IS,  1.  77,  "  All  powen  vested  in  any  banlinipt  which  he  might  legaUy 
^eeute  for  his  own  benefit,  (except  the  right  oTnominatton  to  any  vacant 
eccleaiaatical  benefice,)  may  be  executed  by  the  aaaignee*  for  the  benefit 
of  the  creditors,  in  «ucb  manner  as  the  bankrupt  might  have  executed  the 
lame."  Tliis  clause  of  course  gives  them  a  power  to  grant  leaae*  of  hii 
estate  (0- 

By  sect.  22  of  the  In»Ivent  Act,  7  Geo.  IV.  c  57  (uj,  the  anignee  i* 
enabled  to  grant  leases  of  the  insolvent'*  estate.  It  recite*,  that "  many 
penoni  who  may  petition  the  said  Court  for  relief  under  the  act,  mav  ot 
aeiied  and  posseBsed  of  lands,  tenemenU,  and  hereditament*,  to  tiold  ftr 
the  term  of  their  natural  lires,  with  the  power  of  granting  leases,  and  tak- 
ing fine*,  reserving  smaU  renta  on  such  estate  for  one,  two,  or  three  live% 
in  possession  or  reversion,  or  for  some  number  of  years,  determinable  upon 
lives,  or  have  powers  over  luch  real  or  personal  estate,  which  such  persona 
coidd  execute  for  their  own  advantage,  and  which  said  powers  ought,  on 
■uch  persons  petitioning  the  Court  for  relief  under  the  act,  to  be  executed 
for  the  benefit  of  the  creditorsof  such  persons,"  and  enacts,  "that  in  Bftry 
Buch  case,  all  and  every  the  powers  of^  leniing  such  lands,  tenemental  and 
hereditaments,  and  all  other  such  powers  as  aforesaid,  over  such  real  ot 
penonal  estates,  which  arc  or  shdl  be  vetted  in  any  prisoner  who  ihall 
petition  the  said  Court  for  relief  under  the  act,  and  all  trust*  or  powera 
vested  in  such  prisoner,  or  created  for  his  or  her  use  or  benefit,  whioh 
auch  prisoner  might  legally  execute  for  his  or  her  own  benefit,  (except  the 
right  of  nomination  to  any  vacant  ecclesiutical  benefice,)  sbaU  be  and  am 
thereby  vested  in  the  assignee  or  assignees  of  the  real  and  penonal  estate 
ofiuch  prisoner  b^  virtue  of  tiie  act,  so  far  as  such  prisoner  could  by  law 
vest  such  power  in  any  person  to  whom  he  or  she  might  lawfully  have 

I,  (1.  1.)  i       FmltT  1.  Mtrthaal,  1  Ytia.  262. 
"       — -  (()  See  Dm  d.  CobnaN  t,  Mritaiu, 

2  Bam.  &  Aid.  93. 

(u)  Continued  by  1 1  Geo.  IV.  and 
1  WU1.IV.C.38, 
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conveyed  sacb  property^  to  be  by  sucb  assignee  or  assignees  executed  for 
the  benefit  of  all  and  every  the  creditors  of  such  prisoner  under  the  act" 

18.  Eseadon  and  AdminUtraton.'] — Executors  and  administrators,  as 
the^  may  dispooe  absolutely  of  terms  of  years  vested  in  them  in  right  of 
their  teatators  or  intestates,  so  may  they  lease  the  same  for  any  fewer 
number  of  yean ;  and  the  rent  reserved  on  such  leases  shall  be  assets  in 
their  hands,  and  go  in  a  course  of  administration  (x) ;  and  it  seems  they 
may  do  so  even  before  probate  (y).  A  lease  by  one  of  several  executors 
ia  good ;  and  although  ne  has  exceeded  the  proper  and  regular  bounds  of 
his  duty  aud  power  as  a  trustee  and  executor,  that  will  not  avoid  the 
lease  (jr ). 

Previous  to  a  party  taking  a  lease  from  an  executor  or  administrator 
with  will  annexed,  he  ought  to  see  whether  the  property  has  been  specifi- 
cally bequeated  by  the  will ;  for  if  it  has,  and  the  executor  has  assented  to 
die  bequeath  his  right  to  grant  the  lease  is  gone,  and  the  legal  interest  in 
the  property  is  vested  in  the  legatee ;  and  consequently,  as  the  executor 
has  notning  to  grant,  the  lease  will  be  void. 

19.  Mortgagon  mnd  Mortgagees.'] — A  mortgagor  has  no  power  of 
■laking  leases  to  bind  the  mortgagee ;  but  may  be  considered  as  receiv- 
ing the  rents  in  order  to  pay  the  interest  by  an  implied  authority  from  the 
■lortgagee,  till  he  determine  his  will  (a) ;  it  follows  from  hence,  that  all 
leases,  or  other  interests  in  the  land,  made  or  conveyed  by  the  mortgagor 
•obsequent  to  the  mortgage,  and  before  the  foreclosure,  are  void  against 
tke  mortgagee ;  and  as  to  nim,  the  tenants  under  such  leases,  or  persons 
daiming  such  interests,  may  be  considered  as  trespassers,  disseisors,  and 
wrongdoers  (^\  and  may  be  ejected  without  notice  (c).  A  doubt  has  been 
recently  raised  whether  a  mortgagee,  by  giving  notice  of  the  mortgage  to 
a  tenant  who  came  in  under  a  demise  from  the  mortgagor  after  the  mort- 

Sge  was  executed,  thereby  makes  him  his  tenant,  unless  something  be 
ne  to  create  a  new  tenancy  between  the  tenant  and  the  mortgagee  (d). 
The  mortgagee  cannot,  before  foreclosure  of  the  equity  of  redemption, 
make  a  lease  for  years  of  property  in  mortgage  which  will  bind  the  mort- 
pfor^  unless  to  avoid  an  apparent  loss  and  merely  of  necessity  (f).  Indeed, 
if  It  were  otherwise,  it  would  be  in  the  power  of  the  mortgagee  effectually 
to  bar  the  mortgagor  of  lus  benefit  of  redemption  at  pleasure,  by  granting 
beneficial  leases  on  fines;  besides,  if  such  leases  were  held  good,  it  would 
be  difficult  for  the  mortgagor  to  recover  any  rent,  though  the  principal 
and  interest  should  be  paid ;  because,  not  claiming  under  the  estate  of  the 
mortgagee,  he  could  have  no  benefit  of  the  lease  made  by  him,  being  nei- 
ther party  to  the  deed  nor  privy  to  the  estate  (/). 

20.  TematUi  under  Process  of  Execution,'] — Leases  by  tenants  under 
executions,  as  tenants  by  elegit^  statute-merchant,  statute-staple,  &c.,  are 
conditional,  and  may  be  assimilated  to  tenancies  at  will ;  as  they  may  be 
determined  by  pajrment  of  the  sum  for  which  the  tenancies  are  created. 

(x)  Bac.  Abr.  tit.  Leases,  (I.  7.)  (c)  Thunder  d.  Weaver  v.  Belcher, 

(v)  Re*  V.  Suwunenet,  2  W.  Black.  3  East,  44a> 

602.  (d  I  Partington  v.  Woodcock,  1  Har. 

(t)  Doe  d.   Hayes  v.  Sturget,    7  &  WoU.  262  ;  see  Pope  v.  Bigg$,  9 

Taunt.  217.  Barn.  6c  Ciess.  245 ;  S.C.  A  Man.  & 

(a)  Webb  V.  RutteU,  3  T.  R.  393  ;  Ryl.  193. 

Keeck  d.  Warae  v.  Hall,  I  Dougl.  23.  («)  Hungerford  ?.  Clay,  9  Mod.  1. 

(6)  Powell  on  Moit.  227 ;  Keech  d.  (/)  Powell  on  Mort.  248 ;  Keech 

Warms  v.  UaU,  1  Dongl.  21.  d.  Warne  v.  HaU,  1  Dougl.  22. 
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I,  however,  they  remwi  ai  Tilid  ai  any  other 
eitBte  that  a  man  bai  hy  extent  ii  auigiuUe 
fVom  man  to  man  at  pleanirej  therefbre,  tenant  by  itatute-nierchant, 
ttatutr-itaple,  or  elegit,  or  he  who  purchaaea  a  leaae  for  yeari  aold  under 
an  execution,  are  aaaigneea  (g).  But  if  the  coniiaee  ot  a  atatutc  aue  out 
an  extent,  and  a  liberati  be  returned,  he  cannot  aMgn  the  lands  if  he 
BufRr  the  conusor  to  kerp  poneuion ;  fur  hii  poaaeaiion  under  (he  liberate 
19,  by  hii  own  entry,  turned  to  a  Heht,  and  a  right  ii  not  aui^able  (A). 
If  a  lint  cotiuiee  take  a  lenae  of  the  reversion,  hii  extent  ia  autpended 
durinp  the  term :  and  although  be  atdgn  the  leaie,  a  second  couiuee  may 
extend  the  land  (i).  / 

21.  7>uilteiand  I{Meiiien.]-Tn]s1ee«  of  chariticamaygrant  leaseaof 
the  landi  belonging  to  the  charities,  if  they  be  lucb  in  all  their  circum- 
atances  aa  are  beneficial  to  the  interest  of  the  charitiea;  lor  if  they  be 
otherwise,  the  Court  of  Chanceir  will  set  them  aside  even  at  any  dutance 
of  lime.  The  ordinary  grounds  of  im]:eBchment  are  improper  length  of 
term,  inadequacy  of  amount  of  rent,  and  a  want  of  security  for  it(  pay- 
ment, or  the  absence  of  proper  covcnauti  or  proridons  for  the  protection 
of  the  inlereala  of  the  charities  (Jt).  So  that  it  may  be  suggratcd,  that 
trusteca  fbr  a  charity  should  never  grant  leases  without  having  the  lands 
surveyed  and  valund  by  an  expcrieiiced  surveyor,  especially  if  the  lessee 
is  in  any  manner  related  to  or  connected  with  the  trustees,  which  is  a  cir- 
cnmsiance  always  regarded  with  aiispicioii  (/). 

Receivers  cannot  make  leases  but  under  the  authority  and  direction  of 
a  court  of  equity. 

22.  f^r^i  o/"  Mimnrt  and  CopyhnUtrt.'] — Every  one  having  a  lawful 
interest  in  n  manor  may  make  voluntary  grants  of  copyholds  esriieatcd,  or 
come  to  his  hands,  as  well  as  admittances,  rendering  the  nncical  rents  and 
services,  aiid  which  will  bind  him  who  has  the  inheritance. 

A  copyholder  cannot  make  a  lease  for  more  than  one  year  without  a 
license,  or  by  special  ciistoin,  without  incurring  a  fiirfeiture  of  bis  estate  ; 
hut  a  lease  for  one  year  is  good  without  either,  and  the  copyholder  may 
mainlnin  an  ejectment  upon  it(m).  But  a  tease  for  one  year,  and  so  from 
year  to  year  during  ten  years,  being  a  good  lease  for  ten  years,  is  a  forfei- 
ture; but  otherwise  of  a  lease  for  one  year,  with  a  covenant  for  the  holding 
it  for  a  longer  time  at  the  will  of  the  lessor  ;  so  a  lease  for  one  year,  and 
so  from  year  to  year  for  the  life  of  the  lessee,  being  a  lease  for  two  yean 
at  tea^t,  is  not  good.  So  if  from  year  to  year,  exceplhig  one  day  in  eveiy 
year;  (or  it  is  a  certain  lease  for  two  years,  excepting  two  days,  which  is 
n  leaiic  In  effect  for  more  than  one  year;  mid  although  there  be  the  inter- 
mission of  a  day,  yet  that  is  not  materiul(>()  So  if  a  copyholder  make 
three  leases  together,  each  to  commence  within  two  days  after  the  expira- 


(g)Shep.  Touch.  242  >  SCo.Ha; 
1  V^p.  Dig.  293. 

(A)  lUnnam  v.  Woodford,  4  Mod. 
48  ;  a.  C.  I  Sslfc.  463. 

tO  HoTTingtoa  v.GarTawav,  Cro. 
3k.  424. 

(Ii)  Alt'Toeii  Central  v.  Crflit.  3 
Mei.  540,  aatl  cases  tbere  ciled  }  Ai- 
tormv-Otntral  1  Onn,  10  Ves.SdS; 
Atlarnty-Gmtial  v.  Brttkt,  Ii)  Ves. 


(1)  A  hufibsndrv  lease  for  such  a 
length  or  term  as  99  years,  at  aa  oai- 
farm  rent,  cannot  \it  supported ;  Al- 
tomii-Ginerol  ».  Bolham  (Lord).  3 
ituss.  415 

(«)  Fr«.e(.,ir,(,(,Cfo.  J»c.403; 
Matlhurt  V.  iVheiton,  Cro.  Car.  333  ; 
Coo.luin  V  L^MgAnrjl,  Cro.  Elix.  S36; 
£rii*  ,.  Kirn,  Cm.  Klii.71S. 

(n)  Lady iH<>Nlr»ut'sras(,Cta.Ju. 
301. 
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taaa  of  the  other,  it  is  a  mere  evasion  of  the  custom,  and  therefore  not 
good  (/>).  So  a  lease  for  more  than  one  year,  though  intended  only  as  a 
collateral  securi^,  is  bad  if  it  amount  to  a  present  demise  (q). 

By  special  custom,  a  copyholder  may  make  leases  for  more  than  one 
year,  or  for  life,  and  a  certain  number  of  years  afler,  without  license  from 
the  lord.  A  lease  for  years,  however,  without  license  from  the  lord,  is  not 
good  without  a  special  custom,  though  the  lease  be  made  by  parol,  or  be 
not  in  possession,  but  to  commence  infuturo ;  and  such  lease  is  a  forfei- 
ture, for  it  is  a  good  lease  between  the  parties  (r). 

A  copyholder,  having  license  to  lease,  ought  to  pursue  his  license  strictly ; 
otherwise,  if  he  exceea  the  license,  the  lease  is  altogether  void  :  thus,  if 
having  a  license  to  lease  for  twen^-onc  years  from  Michaelmas  last,  he 
lease  for  twenty-one  years  from  December  next ;  so  if  being  licensed  to 
lease  for  two  years,  ne  lease  for  three  years ;  so  if  a  copyholder  in  fee, 
with  a  license  to  lease  for  years,  if  he  so  long  live,  lease  for  years  abso- 
lutely. So  a  copyholder  having  a  license  to  make  a  lease  for  twenty-one 
years,  cannot  make  two  leases  for  that  term,  for  he  has  satisfied  his  license 
by  one  lease  (*).  A  copyholder,  having  a  license  to  lease,  may,  however, 
leue  for  fewer  years  than  his  license  allows ;  thus  a  lease  for  three  years, 
under  a  license  to  let  for  twenty-one,  is  good(0-  If  the  lord  license  his 
copyholder  for  life,  to  make  a  lease  for  three  years,  if  he  so  long  live,  a 
lease  for  three  years  absolutely  is  good  ;  for  a  lease  by  a  copyholder  for 
life  determines  by  his  death,  and  therefore  the  condition  annexed,  being 
implied  by  law,  is  void ;  but  if  the  lord  license  upon  condition,  the  condi- 
tion is  void,  for  he  gives  nothing,  but  only  dispenses  with  the  forfeitiire(7/). 
A  tenant  at  will  of  a  manor  cannot  grant  a  copyholder  a  license  to  alien 
for  years ;  and  if  tenant  for  life  of  a  manor  grants  a  license  to  alien  for 
3rear8,  it  determines  at  his  death  (jr). 

A  lease  without  license,  and  contrary  to  the  custom,  in  order  to  amount 
to  a  forfeiture,  must  be  a  perfect  lease,  and  must  have  a  certain  beginning, 
and  a  certain  end ;  for  otherwise  the  lease  is  void,  and  carries  but  an  estate 
at  will  at  most,  which  is  no  forfeiture ;  therefore,  where  a  copyholder  had 
demised  his  copyhold  for  a  year,  and  agreed  to  grant  a  further  term  of 
twenty-one  years  provided  he  could  obtain  of  his  lord  a  license  for  that 
purpose,  the  license  was  held  to  be  a  condition  precedent,  and  that  there- 
fore no  forfeiture  was  incurred  (y ).  The  admittance  of  a  copyholder,  after 
a  forfeiture  is  incurred,  is  clearly  a  waiver ;  and  any  act  equally  solemn 
will  operate  in  the  same  manner ;  and  such  acts  as  operate  as  a  waiver  do 
not  operate  as  a  new  grant,  but  admit  the  tenant  to  be  in  of  his  old  title(2). 
If  a  copyholder,  after  a  lease  by  license,  forfeit  his  copyhold,  the  lord  shall 
not  avoid  the  lease  (a). 

Although  a  lease  by  a  copyholder  may  be  void  against  the  lord  for  want 
of  a  license,  it  will  be  binding  on  the  parties  themselves  (6).     If  a  copy- 


(p)  AlollAewf  V.  Whetton,  Cro.Car. 
S33. 

(^)  Wiwrtf  ¥.  Twitt,  2  Mod.  79. 

(r)  Com.  Dig.  tiu  Copyhold,  (K. 
3.) 

(f)  Jackton  v.  ^ea/,  Cro.  Eliz.  394 ; 
Con.  Dig.  tit.  Copyhold,  (K.  3.) 

(()  Godwin  V.  Longhunt,  Cro.  Eliz. 
685;  WmitdgB  v.  Benburjf,  Cro.  Jac. 
187. 

(«)  Hrnddan  v.  ArrowmUhp  Cro. 


Eliz.  461. 

(x)  Com.  Dig.  tit.  Copyhold.  (C.  3.) 
( y)  i3ac.  Abr.  tit.  leases,  (1. 6.) 
(t)   Doe  d.   Tarrant  v.   Hellier^  3 

T.  R. 171. 
(a)  Com.  Di{T. tit.  Copyhold,  (C.3.) 
(6)  Saliibury  d.    Cookg  v.  Hurd, 

Cowp.  481;  WelU^,PGTtridge,Cro, 

Eliz.  469;  AihfUid  v.  AthJUld,  Sir 

W.  Jones,  157.* 
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holder  make  a  Imu  hy  lieenn,  the  Icwee  nay  auign  without  liccnae,  or 
make  an  under-leaM,  for  the  lord  b;  his  lieenM  hai  parted  with  hii  in- 
tereat ;  h  if  the  leaMir  after  a  leaK  by  licenie  die  witboat  heir,  the  le«ee 
■hall  haTB  it  fot  hit  tenn  agaiait  the  loid ;  fbr  the  lieeiue  ia  a  coafirmation 
of  the  hird  (c). 

23.  Prnont  iaving  Poieen.T-~The  itatute  27  Hen.  VIII.  c.  10,  com- 
monlj  called  the  Statute  of  tJaea,  enactx,  "  tliat  where  any  penon  or 
penona  itand  or  be  aeiied  of  or  in  any  honoura,  caitlea,  manora,  lands, 
teaementa,  renta,  Bervicea,  reveninni,  remainder*,  or  other  hereditMnenta, 
to  the  uie,  confidence,  or  truat,  of  any  other  peraoii  or  peracoia,  or  of  any 
body  politic,  by  reaton  of  any  ba^n  and  Mle,  feoffment,  fine,  recovery, 
covenant,  conttvd,  agreement,  wi^  or  othenriie  by  any  manner  or  meaoa 
whataoerer  it  may  be ;  all  and  every  luch  penon  and  penooa,  and  bodiea 
politic,  that  liare  or  ihaU  have  any  such  uae,  confidence,  or  tniat,  in  re- 
mainder or  reverter,  ahall  itand  and  be  aeiaed,  deemed  and  adiudged  in 
lawful  aeiun,  eitate  and  poueaiion  of  and  in  the  lame  with  alt  their  af- 
puttenancei,  to  all  intenU,  couitruction,  and  puipoaei  in  the  law ;  and 
that  the  eatate,  title,  light,  and  poasetaion,  ahatl  be  clearly  deemeid  and 
adjudged  to  be  in  him  orthemthathave  or  ihall  have  auch  uae,  confidence 
or  tniat,  after  luch  qualr^,  manner,  form,  and  condition  at  they  had  be- 
fore in  or  to  the  use,  confidence,  or  trust  that  wa«  in  them." 

Where  a  tenant  for  life  has  a  apecial  power  of  granting  leases  for  a 
longer  term  tlian  hit  own  life,  upon  his  death  the  Uaae  ia  void  unleu  the 
power  haa  been  alriclly  pursued.  So  tenant  for  life,  with  power  of  leaaing 
under  certain  cnnditiona,  must  demiae  in  atrict  conformity  witli  thoie  con- 
ditionai  and  if  his  lease  vary  from  them  in  the  intereat  demiaed,  or  the 
rent  re«en-ed,  it  cannot  be  supported  against  the  remainder-man  (J).  If 
a  tenant  for  life,  under  a  limited  power  of  leasing,  grant  a  lease  exceeding 
bis  power,  tlic  lease  is  void,  and  not  capable  of  confirmation  by  the  remaiu- 
der-man ;  hut  if  tlie  remainder-man  accept  rent,  at  rent,  after  the  death  of 
the  tenant  for  life,  it  ia  an  admiiBion  that  the  defendant  is  hia  tenant,  and 
then  heia  entitled  to  notice  to  quit  (e),  A  tenontforlife,  whohasa  pown 
to  make  leaaes  for  three  lives,  or  twcnh'-one  years,  cannot  make  such 
leasee  by  letter  of  attorney,  by  virtue  of  his  power;  because  such  leasea 
not  being  derived  out  of  the  interest  of  the  tenant  for  life,  but  by  an  au- 
thority derived  from  the  tenant  in  fee,  and  to  charge  the  estate  of  third 
persons,  the  truat  for  that  purpose  is  personal,  and  cannot  be  delegated  to 
another (/),  Where  a  power  of  leasmg  was  given  to  the  father,  whowaa 
tenant  for  life,  and  after  his  decease  to  his  sun,  who  waa  also  tenant  for 
life,  and  the  aou  obtained  a  grant  from  the  father  of  his  life-estate,  (without 
noticing  the  power,}  ruhject  to  a  certain  rent,  with  a  power  of  re-en tiy  for 
nonpayment :  it  was  held  that  the  aon,  during  the  lifetime  of  his  father, 
could  not  leaae  under  the  power(e).  Tlic  grantor  of  a  leaae  under  a 
power  need  not  be  in  actual  possession ;  but  a  constructive  possesdon,  by 
the  receipt  of  the  rents  nnd  profits,  is  a  snfHcient  compliance  with  the 

Cwer;  fur  if  actual  possessinn  were  necessary,  aleasing  power  could  never 
executed  where  the  land  is  in  the  hands  of  a  tenant  (A). 

(t)   Miumt.Smarl,  1  Roll,  Abr.  (t>  Dr«d.  M.irrin  v.  TI'atM.  7  T.R, 

608.pl.  14.  63;  S.  C.  2  l-jip.601. 

(rf)  l;«d.  ErJilv.SuTHfAoni,  IT.n,  </>2Co.ltep.T6a- 

709;  D.1  d.  Fullmrii  v.  Canu.   5  (g)  Coit  t.  Uov,  13  East.  118. 

T.  &.  5G7i  S.  C.  6  Bro.  Far.  Cas.  (A)  Hm  d.   liM  v.  ButUUg,   1 

175.  Doug).  292. 
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24.  Penons  having  Special  Authority , 

1.  AgenttJl — A  lease  may  be  made  by  an  agent  who  has  authority  from 
Oie  lessor  to  execute  it  in  lus  name  (i) ;  but  where  a  party  executes  a  deed 
under  a  power  of  attorney,  the  power  ought  to  be  produced  (Ac).  An  au- 
thority to  an  agent  to  execute  an  indenture  under  seal,  must  also  be  under 
seal;  the  execution  of  such  an  indenture  by  the  agent  must  be  in  the 
name  of  his  principal,  in  order  to  bind  the  latter  (/).  In  one  case  where 
a  deed  was  produced  purporting  to  bind  a  trading  company,  it  was  held, 
that  proof  that  the  person  executing  it  was  their  general  law  agent,  was 
prtmajbcie  sufficient,  without  showmg  that  he  was  authorised  to  execute 
the  particular  deed  (m).  An  agreement  for  a  lease,  made  with  an  agent 
who  acts  under  a  power  of  attorney,  and  a  lease  executed  by  such  agent  in 
pursuance  of  the  agreement,  shall  bind  the  principal  (n). 

2.  Bailifft,'] — A  bailiff  of  a  manor  cannot,  by  virtue  of  his  ofifice,  make 
leases  for  years ;  for  his  business  is  only  to  collect  the  rents,  gather  the 
fines,  look  after  the  forfeitures,  and  such  like ;  he  has  no  estate  or  interest 
in  the  manor  itself,  and  therefore  cannot  contract  for  any  certain  interest 
thereout ;  but  the  lord  of  the  manor  may  give  him  a  special  power  to  make 
leases  for  years,  as  he  may  do  to  any  stranger ;  and  then  such  leases,  if 
they  are  pursuant  to  the  power,  and  made  in  the  name  of  the  lord,  will  be 
as  good  as  leases  by  the  lord  himself.  A  general  bailiff  of  a  manor  may 
make  leases  at  wiU,  without  any  special  authority,  because,  having  to  col- 
lect and  answer  the  rents  of  the  manor  to  his  lord,  if  he  could  not  let  leases 
at  will,  the  lord  might  sustain  ^eat  prejudice  by  absence,  sickness,  or  other 
incapacity  to  make  leases  when  any  of  the  former  leases  were  expired  ; 
and  such  leases  at  will  are  for  the  benefit  of  the  lord,  and  can  be  no  ways 
prejudicial  to  him,  because  he  may  determine  his  will  when  he  thinks  fit. 
ouch,  however,  must  be  taken  to  be  strict  tenancies  at  will ;  otherwise,  as 
general  tenancies  at  will  are  construed  to  be  tenancies  from  year  to  year, 
and  half  a  year*s  notice  to  quit  is  required  before  a  tenant  can  be  ousted, 
nch  tenancies  might  prove  very  prejudicial  to  the  lord's  interest 

25.  Disseisors  and  Disseisees^] — A  disseisor,  though  his  entry  is  uiilaw- 
fhl,  may  make  leases  which  shall  be  good  against  all  persons  except  him 
who  has  the  right  of  possession  (o).  If  one  be  disseised  of  lands,  and 
whilst  he  is  out  of  possession  intend  to  make  a  lease  for  years;  the  way  is 
to  prepare  a  deed  of  lease,  and  after  he  has  signed  and  sealed  it,  before  any 
actaial  delivery  thereof  as  his  deed,  to  deliver  it  as  an  escrow  to  a  third  per- 
son, to  be  delivered  as  his  deed  after  entry  and  actual  possession  taken  in 
his  name  (p). 


(i)  Boll.  N.  P.  177. 

Ik)  Johuion  V.  Miffon,  1  Esp.  89. 

(i)  BerksUti  v.  Hardy,  8  Dowl.  & 
Ryl.  102 ;  6'.'C.  5  Bam.  &  Cies.  365. 

(m)  Dm  d.  Macleod  v.  East  London 
WaUrwi,rk»  Company,    1    Mood.  & 


Malk.  149. 

(n)  Hamilton  v.  Clunriearde  (^Earl)^ 
1  Bro.  P.C.341. 

(o)  Vio.  Abr.  tit.  Estate,  R.  A.  pi. 
5. 

(p)  Bac.  Abr,  tit  Lesses,  (1.4.) 
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1.   Ecc'l«>tiulUlll  Pcrwul    . 


:.  Marritd 


4.  Ptris/a  tuiiaacd  aud  allaiuttd     H. 
».  Alieni ib. 


6.  Dfiium 

T.  Corpiiraltotu 

8.  AuigBOi  of  BanlTU|il(,  an 

AgnU 

9.  Vfhn  granHd  iMArr  Pareri 


1.  Ercleuaitital  Pcrwtu.] — ErervpnwmwhoUnotrenderedincompe- 
tent  by  tome  legal  diiability  ii  capable  of  being  a  teuee. 

By  itatuEe  57  Geo.  III.  c.  99,  a.  2  (o),  it  ii  eoacted,  "  that  from  and 
after  the  paiiinfc  of  the  act  it  shall  not  h«  lawful  for  any  ipiritual  penon, 
having  or  boUing  any  dignity,  prebendary,  canonry,  benefice,  or  ■tipen- 
ditry  curacy,  or  lectumhip,  to  take  to  farm  for  occupation  by  him>«lf,  by 
lease,  grant,  word*  or  olheririie,  for  (enn  of  life,  or  term  of  yean,  or  at 
will,  any  lands  exceeding  in  amount  in  the  whole  eighly  acres,  for  (he 
purpose  of  occupying,  or  using,  or  cultivating  the  same,  without  the  con- 
•oit  in  <rriliiig  of  the  bishop  nf  tlie  diocese  in  which  such  dignity,  canooiy, 
prebeDdury,  benefice,  stipendiary  curacy,  or  lectureship,  shall  be  locally 
(ituate,  ipecially  given  for  that  puT]]ose ;  and  every  such  permiasiou  to  any 
spiritual  person  to  take  to  farm  fur  the  purpose  of  occupying  the  same,  any 
greater  (]  nun  lily  of  land  than  eighly  acres,  shall  specify  tlie  uumbei  of  yean, 
not  exceeding  seven,  fur  which  the  permission  is  given;  and  every  such 
spiritual  person  as  aforesaid,  who  sIibII,  withi.ut  such  permission  as  afore- 
swd,  lake  to  farm  any  land  above  the  qiianllly  of  eighty  acres,  so  taken  lo 
(arm,  shall  forfeit  llie  sum  of  forty  shillitigs  for  each  and  every  year  during 
or  in  which  he  shall  so  occupy,  use,  cullirale,  or  farm  such  land,  contnty 
to  the  proinsions  of  the  act,  to  be  recovered  by  and  to  the  use  of  any  per- 
son who  may  inform  and  sue  for  the  same,"  By  the  72d  section  of  the 
same  statute,  the  term  "  benefice"  is  explained  to  mean  benefiees  with  the 
cure  of  souls,  and  no  others ;  and  lo  comprehend,  for  the  purposes  of  the 
net  all  donatives,  perpetual  curuciea,  and  panichisl  chapclrics  (p). 

2.  i«/iit)/i.]  — Although  leases  to  infants  are  not  absolutely  void,  yet  thc^ 
are  voidable  by  such  infanta  upon  attauiing  their  mBJcrity  (q) ;  though 
where  a  lease  to  an  itifsDt  is  not  Ay  deal,  he  will  perhaps  be  hable  for  luc 
end  occupation  of  the  premises,  as  coming  within  the  fair  liabilily  which 
the  law  imposes  on  infants  of  being  hound  for  necessaries  (r).  Where  an 
infant  rented  a  house  and  exercised  his  trade  of  a  barber  therein,  it  wti 
held,  that  it  was  properly  left  to  the  jury  to  decide  whether  it  carae 
within  (he  ti'nn  of  necessaries.  It  would  appear  tliat  there  is  no  differ- 
ence between  a  trade  carried  on  by  a  minor,  and  his  occupatioik  of  a  house 
in  a  manual  employment ;  and  that  he  is  not  liable  for  the  rent  of  a  house 
taken  for  cither  purposes  {t). 

(n)  This  statute   repeals   all   the  (juantity  of  land  aba*e  eighty  acres, 

former  statutei  upon  the  lutijecl.  aoJ  because  the  slaiute  iofllets  a  penally 

amoDgil  otiien  tlie  21  lien.  VIU.  c.  id  pruportioQ  lo  (he  lime  of  occapB- 

13.  the  43  Geo.  III.  c.  84,  and  the  tion. 
46Geo.  in.  c.  109.  {q)  Bull.'N.P.  177;  Ketity't  eait, 

(p)  It  ahoulJ  be  remarked,  upon  Cro.  Jac.  320. 
the  ciiDsiructioQ  of  this  tlslute,  thai  a  (r;  Hnudt  r.  Sfuuy,  8  Term  Rep. 

lease  made  lo  any   spirilual  person  57B. 
within  the  piOTiiiDDS  of  the  \ 


liable  merel] 
informatioa  brought    for    bi 


elv,  on  ai 
iDldiog    I 
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The  election  to  avoid  a  lease  must  be  made  by  the  infant  within  a  rea- 
umahte  time  after  be  attains  bis  full  age ;  and  it  would  seem  that  an  ac- 
quiescence of  four  months  afler  majority  would  preclude  an  infant  from 
afterwards  disaffirming  a  lease  (/).  If  a  person  jointly  interested  with  an 
infant  in  a  lease  obtain  a  renewal  to  himself  only,  and  the  lease  prove 
beneficial,  he  will  be  held  to  have  acted  as  trustee,  and  the  infant  may 
claim  his  share  of  the  benefit ;  but  if  it  do  not  prove  beneficial,  he  must 
take  it  upon  himself:  this  is  the  peculiar  privilege  of  the  unprotected 
situation  of  an  infant  (u). 

3.  Married  Women  J] — A  married  woman  cannot  be  a  lessee,  but  for  use 
and  occupation  of  premises  her  husband  will  be  liable  {x).  If  a  lease  be 
made  to  a  husband  and  wife,  the  wife  cannot  disagree  to  it  durine  the 
life  of  her  husband,  and  if  she  acquiesce  after  his  death,  she  will  be  liable 
for  all  arrears  of  rent  which  accrued  during  his  lifetime ;  but  it  is  said, 
however,  that  if  there  be  any  special  covenants  inserted  in  the  lease,  she 
is  not  bound  by  them  after  the  death  of  her  husband,  although  she  con- 
tinues tenant  by  force  of  the  demise  {y), 

4.  Persont  outlawed  and  attainted.'] — Persons  outlawed,  or  attainted 
of  felony  may  purchase  by  way  of  demise,  but  then  it  will  be  for  the  bene- 
fit of  the  king  on  office  found  (i).  In  civil  cases,  it  does  not  appear  that 
a  person  outlawed  is  incapable  of  purchasing  a  chattel  interest  for  his  own 
boiefit  during  the  outlawry  {a). 

5.  Aliens  (6).]— With  respect  to  aliens,  the  statute  of  32  Hen.  VIII.  c. 


(()  Holmti  V.  Bbgg.  1  Moore,  466 ; 
5.  C.  8  Taunt.  35.  If  an  infant  pav 
money  as  a  premium  for  a  lease,  which 
be  avoids  upon  coming  of  age,  and 
never  derives  benefit  from  the  occupa- 
tion, he  cannot  recover  back  such  mo- 
ney in  an  action  for  rooney  had  and 
received ;  Holmes  v.  Blogg,  2  Moore, 
552. 

(tt)  Ex  parte  Grace,  1  Bos.  &  Pul. 

376. 

(x)  £vaiif  v.  Thomat,  Cro.  Jac.  172. 
(y)  lRoll.Abr.349,pl.2;  Brownl. 

31. 

(s)  Co.Lit.  2  a.  b. 

(d)  /iCtioioirf  v.  Poire//,  Owen,  116; 
5.  C.  Moore.  237. 

(fr)  All  children  bom  out  of  the 
king's  dominions,  whose  fathers  (or 
grandfathers  by  the  father's  side)  were 
natural  bom  subjects,  though  their 
mothers  were  aliens,  are  now  by  va- 
rious statutes  deemed  to  be  natural 
bora  snbiects  to  all  intents  and  pur- 
poses, nnless  their  said  ancestors  were 
attaint^,  or  banished  beyond  sea  for 
high  treason,  or  were  at  the  birth  of 
sack  children  in  the  service  of  a  prince 
at  enmiW  with  Great  Britain.  But 
grandchiidreo  of  such  ancestors  shall 
not  be  privileged  in  respect  of  the 
alien's  duty,  eicept  they  be  Protest- 
aots  and  actually  reside  within  the 
iwlm ;  aor  shall  tk^  be  enabled  to 


claim  any  estate  or  interest,  unless 
the  claim  shall  be  made  within  five 
years  after  the  same  shall  accrue. 
The  son  uf  an  alien  father  and  Eng- 
lish mother,  born  out  of  the  king's 
allegiance,  is  an  alien,  and  cannot  in- 
herit to  his  mother  in  this  country  ; 
Di*e  d.  Count  Duroure  v.  JoneSf  4 
Term  Rep.  300.  The  children  of 
aliens  born  in  England  are,  generally 
speaking,  natural  born  subjects,  and 
entitled  to  all  the  privileges  of  such  ; 
1  Black.  Com.  373.  The  children  of  an 
American  loyalist,  who  continued  his 
allegiance  to  the  crown  of  Great  Bri- 
tain, after  the  colonies  were  separated 
from  the  mother  country,  are  consi- 
dered as  natural  born  subjects  of  this 
country,  and  are  entitled  to  take  lands 
by  descent  in  England,  within  the 
operation  of  the  stat.  4  Geo.  II.  c. 
21  ;  Doe  d.  Auckmuty  v.  MulcoMter, 
8  Dowl.  &  Ryl.593  \  S.C.5  Barn.  & 
Cres.  771  ;  and  see  Doe  d.  Birtwhii' 
tU  v.  Vardill,  8  Dowl.  &  Ryl.  185. 
But  persons  born  in  the  United  States 
of  America,  since  the  treaty  of  1783, 
by  which  the  independence  of  those 
states  was  acknowledged  by  this  coun- 
try, are  aliens,  and  canonot  take  lands 
by  descent,  or  inherit  them  in  this 
country  ;  Doe  d.  Thomas  v.  Aektam,  4 
Dowl.  &  Ryl.  394 ;  S.  C.  2  Barn.  & 
Ciess.  779. 
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IS,  •■  13,  makM  all  Icaie*  of  way  dwelliag-bouw  oi  (hop,  within  tliii 
milm,  or  uiy  of  the  king'i  daminionB,  made  to  s  ttrtimr,  aitificer,  or 
handicnJUroMi,  bora  out  of  the  king'*  obciMDce,  not  being  a  deniten, 
void  and  at  none  efiecL  Thii  itatute  nuf  be  pleaded  in  bar  to  an  actioa 
of  debt  for  rent  brought  against  an  executor  or  admin  itttator ;  but  in 
pleading  it,  it  leeiiii  necenar)'  to  aver  tbat  the  inenuagv  demised  >m  a 
dwelling-bmae  or  shop  (c). 

The  above-mentioned  itatute  ii  itill  in  force;  but  though  it  make* 
ieotet  of  dvrellJQg-houiei  or  shop*  granted  to  any  itranger  artificer  void, 
yet  if  luch  artilicei  occupy  a  dwelling-houie  or  thop  under  on  agrremt*! 
which  does  noi  oniounl  to  a  1eu«,  or  if  he  be  tenant  Iram  year  to  year,  or 
for  a  iborter  time,  an  action  for  uie  and  occnpation  wilt  lie  against  him 
notwithitanding  the  statute  (_d).  And  an  alien  may  occupy  a  tenement  of 
lOL  a  year,  and  carry  on  hii  trade  there  like  an^  other  penon ;  and  ai  he 
may  do  so,  he  lias  that  interett  which  enaUe*  bun  to  gain  a  ■ettlcmeni  by 
the  provition  of  the  I^ilature  (e). 

An  aUen  may  alio  take  by  purchaie,  but  then  it  it  for  the  benefit  of  the 
crown.  Unleai  the  crown,  however,  interpose,  he  may  maintain  an  action 
for  iuch  landi  purchased  by  him  (,/).  It  wintid  seem  that  maniage  w3l 
not  etUttle  an  alien  husband  to  a  term  which  Is  veited  in  hit  wife  (^). 

6.  Deniienf  (A).] — A  deniten  may  take  lands  by  purchase  or  devise, 
which  an  alien  may  not.  He  cannot,  however,  take  by  inheritance  (i).  A 
denizen,  therefore,  may  be  a  lessor  or  lessee,  for  ihe  chief  incapacity  which 
he  retains  regards  (he  defect  of  iiiherilahle  blond ;  ■□  thai  in  other  respect! 
his  situation  may,  in  a  great  degree,  be  assimilated  to  that  of  a  bastard. 
He  cannnt,  however,  take  any  grant  of  lands,  &c.  front  the  crown ;  nor 
dt  in  council,  nor  in  either  house  of  parliament  (ft). 


(c)  Jtenu  V.  UatTtdgt.  1  Ssurxl.  U)  Tta  r.  EailWrnr,  4  F.itt,  107. 

Rep.  56  1  and  see  the  nolei.     ll  has  (/)   Bnrh  v.  Brncn,  2  Alk.  398. 

beenoflaleyearsverypTopeily  doubt-  (g)   'Vhiohttdt  y.   Daftii,  9    Hod. 

ed,  how  far  this  principte  uF  eiclusioa  102  ;  In  equity,  as  si  law,  in  ihe  plea 

is  politic,  particularly  in  a  commer-  of  an  alien,  itmust  be  averred  that  lbs 

cial  country  like  ihii,  nhicti  muU  of  person  ii  an  slieD,  or  otherwiw  it  is 

necessity  owe   iu  consequeace  is  a  Qo  bar. 

DSlion  to   its   iradK    and   interrourse  (A)  A  denliSD  iaan  alien  bom,  but 

wilb foreigners.  TheilalulewispiiKd  whu  hsB  olilained  ri  iaiialmae  rtgit, 

lional  policy,  with  lespccl  1o  eiteinal  subject,  a  bigh  and  incoinniuaicsbla 

nialions,  weie  »  little  understood  as  branch  of  llie  royal  prerogative.     A 

those  whii:h  govern  Ibe  internal  re^u-  deniien  a  a  kind  of  middle  slate,  be- 

lalions  of  a  country.    An  illempl  in-  Iween  an  alien  and  a  nalunil  born 

deed  wa>  made  in  the  reign  of  Queen  subject,  and  pailakes  of  both  of  them. 

Anne  (7  Anne,  c.  5.)  to  carry  into  Natursliijtion   cannot   be    performed 

execution  u  law  foi  the  general  nalu-  but  \iy  act  of  pailiatneot ;  for  by  tbit 

rsliiatioD  of  all  foreign  Proteslanti ;  an  alien  ia  put  in  the  tame  state  at  if 

but  afters  tliree  yean'  trial,  tba  whole  he  had  been  born  in  the  king't  tlle- 

ofwbat  may  be  considered  as  a  nhole-  giance  ;  eicipl  only    by  (he  statute 

■joence  of  a   steal  though    senseless  as  ■  Jeniien,  of  being  a  member  of 

clamour  raised  against  it.     See  itat.  Ibe  privy  council,  or  of  eilhrr  honie 

10  Anne,  c.  5.  and  4  Geo.  II.  c.  21,  of  parliament,  holding  oflSces.aitakiDf 

and  13  Ueo.  III.  c.  31.  grants  fiom  the  erowa.  &c. 
id)  Jeuau  V.  HurriJgt,  1  Sauad.  (i)  1  Black.  Com.  374. 

Rep  56.  (fc)  Stai.  13  Wil.  III.  c.  3. 
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7.  CarporationsJ] — A  coiporation  aggregate  may  take  a  lease,  &c.  in  its 
eorporate  cnpacity,  which  shall  go  in  succession,  because  it  is  always  in 
being  (/).  But  as  no  chattel  will  go  in  succession,  in  case  of  a  sole  corpo- 
ntion,  if  a  lease  for  years  be  made  to  a  bishop  and  his  successors,  and  the 
bishop  die,  it  will  go  to  his  executors ;  by  custom,  however,  it  may,  as  in 
the  instance  of  the  chamberlain  of  London,  go  to  his  successors. 

One  individual  of  a  corporation  aggregate  cannot  take  a  lease  from  the 
oorporation  (m).  Nor  can  a  corporation  sole  make  a  lease  to  himself  in 
bis  natural  capacity ;  but  there  is  no  objection  to  such  a  lease  being  made 
in  trust  for  the  grantor. 

8.  Atsignees  of  Bankrupts  and  Agents.'] — An  assignee  of  a  bankrupt 
cannot  become  a  lessee  of  the  bankrupt's  estate ;  if,  therefore,  instead  of 
telling  the  estate,  he  take  a  lease  of  it,  he  will  be  accountable  for  all  the 
profits,  and  must  sustain  the  loss  of  any  (n).  With  respect  to  agents  and 
other  persons,  whose  duties  are  particularly  the  object  of  equitable  juris- 
diction, the  Courts  of  equity  view  with  very  considerable  jealousy  con- 
tracts entered  into  by  them  for  leases*  It  is  mcumbent  on  a  person  in  the 
situation  of  an  agent  to  show  that  the  transaction  is  perfectly  fair  and  rea- 
sonable, and  that  a  just  consideration  has  been  given  by  him  for  a  lease 
obtained  from  hb  principal  (oj.  The  same  observation  also  applies  to 
persons  in  the  situation  of  debtor  and  creditor,  attorney  and  client,  and 
mortgagor  and  mortgagee. 

9.  When  granted  under  Potcers,'] — With  respect  to  leases  granted  under 
powers,  the  lessee  must,  it  should  seem,  be  a  person  in  being  at  the  time 
when  the  lease  is  made ;  for  generally  such  leases  cannot  be  made  in  re* 
▼errion  or  inj'uturo ;  and  it  has  been  held,  that  under  a  power  to  make 
leases  to  one,  two,  or  three  persons,  the  donee  of  the  power  cannot  make 
a  lease  for  the  life  of  the  first  son  of  J.  S.,  because  the  person  to  take  under 
the  power  ought  to  be  in  existence  ( p). 
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1.  Corporeal  Hereditaments.^ — Leases  for  life,  or  years,  or  from  year  to 
year,  may  be  made  of  any  thing  corporeal  or  incorporeal  which  lies  in 
uvery  or  grant  (9).  But  where  there  is  a  demise  of  premises,  and  an  en- 
tire rent  reserved,  if  any  part  of  the  premises  could  not  be  legally  de- 
mised, the  whole  is  void  (r).  Goods  and  chattels  also  may  be  let  for 
years,  though  the  interest  of  the  lessee  therein  differs  from  the  interest 
which  he  has  in  lands.  If  a  man  lease  for  years  a  stock  of  live  cattle, 
such  lease  is  good,  and  the  lessee  shall  have  the  use  and  profits  of  them 
during  the  term ;  but  yet  the  lessor  has  not  any  reversion  in  them,  as  in 
the  case  of  lands,  to  grant  over  to  another  either  during  the  term  or  afler, 


4 


/)  Bac.  Abr.  tit.  Corporatioos,  (E.      wall,  4  Bro.  Pari.  Cases,  154. 

(p)  Snow  V.  Cutler f  Sir  T.  Rajm. 
(m)  Salter  v.  Grosvenor,  8  Mod.       163. 
303.  (v)  Shep.  Tench.  258. 

(a)  Ex  parte  Hughes,  6  Ves.  617.  (r)  Doe  d.   Griffith  v.   Uo^d,  3 

(«>  Kimgsland  {Lord)  v.   Barne-      Esp.  78. 
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till  the  Intee  hu  re-delivered  them  to  him ;  tar  tha  lenor  hu  only  ■  pot* 
nbility  of  property,  in  caie  they  all  outlive  the  tenn ;  to  that  if  any  of  them 
die  during  the  term,  the  lenor  canmd  lutre  them  again  after  the  term ; 
•nd  during  the  term  he  hai  Dothinfc  to  do  with  them,  utd  coniequentlv  of 
nich  u  die  the  property  vetts  abeolutely  in  the  leiaee.  So,  whether  uey 
litre  or  die,  yet  all  the  young  one*  coming  of  them,  a*  Umb*,  calvea,  &c. 
belong  abtofutely  to  the  lewee  ai  profit*  aiinug  and  tevered  from  the  prin* 
cipal(0. 

2.  jfrfnTtoioiuJ— It  haibeen  doubtedwhedieranadvowwn  can  properly 
be  the  lubject  oia  deroiae,  for  ai  no  profit  ii  permitted  to  accrue,  do  rent 
can  be  reierved  nor  any  lerTicea  performed  to  the  proprietor  (u).  But 
from  the  belt  aulhoritJe*  it  would  leem  that  an  advowion  may  be  leaied, 
and  that  an  action  of  debt  for  the  rent  agreed  on  may  be  maintained. 

3.  Tilha  and  TolU.] — A  parton  may  grant  hia  tithe*  for  yean  (j), 
or  he  may  leate  them  for  lo  long  a  term  oi  he  ihall  continue  ptnnn  (y). 
Leaeee  of  tithe*  muet  be  by  instniment  under  seal,  a*  incorporeal  hm- 
ditament*  only  lie  in  KrBnt(>).  By  the  itatuteS  Geo.  III.  c.  17,  intituled 
"  An  act  to  confirm  2l  leaiet  already  made  by  archbiihop*  and  biihopa, 
and  other  eccledaitical  peraons,  of  tithes  and  other  incorporeal  heredit*- 
ment«,  fbr  one  life,  or  two  or  three  livei,  or  twenty^me  yean ;  and  to 
enable  them  to  grant  such  leases,  and  to  bring  actiona  of  debt  for  the  re- 
covery of  rent*  reserved  and  iti  arrenron  leaaea  for  life  or  lives,"  any  other 
person  or  pervoni,  having  any  spiritual  or  ecdeaiutical  promationa,  are 
enabled  to  grant  aucb  leHsea  of  tithes,  lolle,  or  other  incorporeal  inheri- 
tances, "  which  shall  be  as  good  and  effectual  in  law  agsltist  auch  arcV 
bishop,  bishop,  inHBtent  and  fplluws,  or  other  heads  and  members  of  col- 
leges or  halls,  deans  and  cliaiiters,  precentors,  prebendaries,  masten  and 
guardians  of  hospitals,  and  oilier  personn  so  granting  the  same,  and  their 
euccessara  and  every  of  them,  to  nil  iiitcnta  and  purposes,  as  any  lease  or 
leases  already  made,  or  to  be  made  by  any  such  archbishop,  &c."  by  virtue 
oftheatat.  32  Hen.VI  II.  c.  28,  or  any  other  siatute  then  in  being;  and  ac- 
tions of  debt  may  be  brought  by  such  lessors  for  rent  in  arrear,  as  in  the 
case  of  any  other  landlord  or  lessor.  Under  tlic  settlement  of  an  estate 
nith  a  power  to  ihe  tenant  in  possession  to  let  oil  or  any  part  of  the  pre- 
mises, so  as  the  usual  rents  be  reserverl,  a  lease  of  tithes  vcbich  bad  nerei 
been  let  before  was  held  void  (a).     Tolls  may  be  let  or  mortgaged  (6), 

4.  Commoni  and  Eito'en.}— The  stat.  13  Geo.  III.  c.  81,  s.  15,  em- 
povren  the  lord  of  any  manor,  iciih  the  consent  of  three-fourtha  of  the 
peraona  liaving  right  of  common  upon  the  wastes  and  commons  within 
the  manor,  at  any  time  to  demise  or  lease,  for  any  term  or  number  ot 
years  not  exceeding  four  years,  any  part  of  such  wastes  and  commons  not 
eiceedin){  a  tncinh  part  tbert^of,  for  the  he^t  and  most  improved  yearly 
rent  that  can  by  public  auction  be  got  for  the  same ;  and  direct*  thiit  the 

(I)  Where  fumiiure  or  j(oods  are  3  P.  Wroi.  461. 

let  Hriih  a  bouu,  JI  ii  uauil  la  bive  a  (>)  Shep.  Touch.  341. 

schedule  therroF  made  upon  ihe  lease,  (ji)  Bremr  v.  Hill,  2  Aalt.  413. 

and  a  covenaal  lo  redeliver  at  the  and  (i)  Oanluirr  v.  Williaiaim,-2  Dam. 

of  the  lenn.  &  Adolph.  336. 

(ii)  Com.  Dig.  111.  AdrovrsoD,  (C.  (o;  Fomtrg  v.  Parliaglan,  3  Term 

3.)i  Cibim  t.  Strlt,  Cto.  Jac.  »i;  Rep.  6GS. 

and   see   KfnKy  v.    LangAam.    Cas.  (6)  FairtilU  d.  Mytfsn,  v,  Cilbtrt, 

Temp. Talbot,  U4j  Co. Lit. \9, 20;  2 Teim Rep.  169, 
'JBlack.Com.17i  Hdiinwnv.Twjua, 
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dear  net-rents  shall  be  applied  to  drain,  fence,  and  otherwise  improve  the 
residue  of  the  wastes  and  commons.  Where  the  lord  of  a  manor  conveys 
away  part  of  the  wastes  to  a  third  person,  though  the  richt  of  ownership 
of  the  sofl  changes  hands,  the  right  of  common  still  subsists  in  the  com- 
moners as  well  over  that  part  of  the  wastes  that  the  lord  has  conveyed 
away,  as  over  that  part  which  he  retains  in  his  own  hands  (c). 

estovers  may  also  be  leased;  so  that  the  grantee  of  house-bote,  or  hay- 
bote,  may  let  it  to  another  {d). 

5.  Tl  ffys.l — A  right  of  way  is  demisable  with  the  land  ;  and  the  lessee 
shall  have  all  the  ways,  easements,  &c.  which  the  lessor  had  (e).  Where 
a  person  conveys  land  to  another,  to  which  there  is  no  access  but  over  the 
grantor's  land,  a  right  of  way  passes  of  necessity,  as  incidental  to  the 
grant :  so,  it  seems,  if  the  owner  of  two  closes  having  no  way  to  one  of 
them  but  over  the  other,  part  with  the  latter  without  reserving  the  way,  it 
will  be  reserved  for  him  by  operation  of  law :  but  if  a  man,  upon  a  lease 
for  years,  reserve  a  way  to  himself  through  the  house  of  the  lessee  to  a 
back-house,  he  cannot  use  it  but  at  seasonable  times  and  upon  request  (f). 
Though  by  a  lease  of  land,  a  way  will  pass  without  being  expressed  in  the 
deed ;  a  grant  of  common,  or  estovers  to  be  burned  on  the  land  will  not 
pass  without  express  words,  because  they  are  profits  a  prendre  in  another's 
wcSif  and  are  not  of  necessity,  as  a  way  is  (g). 

6.  Offices.'] — An  office  may  be  granted  by  way  of  lease  by  deed  (A), 
provided  no  inconvenience  or  injury  to  the  public  is  likely  to  ensue ;  and 
It  may  be  granted  in  fee  tail,  for  life,  or  years,  or  at  will  (i) :  but  an  office 
to  which  a  trutt  is  annexed,  or  which  concerns  the  admimHratitm  of  jut- 
tiee,  cannot  be  granted  fur  years,  for  then  it  would  go  to  the  executor,  or 
administrator,  or  ordinary,  and  might  be  seized  upon  outlawry,  &c. 

An  office,  that  may  be  granted  at  all,  may  generally  be  granted  also  in 
reversion ;  but  it  cannot  be  granted  as  a  reversion  and  by  the  name  of  a 
reversion,  for  there  is  no  reversion  of  an  office,  unless  it  be  an  office  of  in- 
beritance;  yet  it  may  well  be  granted  in  reversion,  to  hold  after  the  death 
of  the  grantee  for  life  (Jk).  If  an  office  be  granted  in  reversion,  the  grantee, 
upon  the  death  or  forfeiture  of  the  former  officer,  must  discharge  his  duty 
at  his  peril,  without  notice  given  to  him  of  the  vacancy  (A.  If  an  office 
be  granted  durante  bene  ptucitOy  it  shall  not  be  determmea  at  the  will  of 
the  party,  but  only  at  the  will  of  the  king ;  and  therefore  the  party  may 
suirender,  and  if  forfeited,  it  shall  be  found  by  inquisition  ;  and  till  a  sur- 
render or  forfeiture  he  continues  officer. 

An  office  in  fee,  granted  by  a  subject  generally,  may  be  assigned,  though 
it  be  an  office  of  trust;  for  "  heir"  includes  assigns  ;  so  an  otfice  granted 
to  one  and  his  assigns  may  be  assigned :  but  an  office  of  trust  cannot  be 
assigned  without  the  assent  of  him  who  granted  the  office.  There  may 
be  a  covenant  to  stand  seised  of  an  office  to  the  use  of  another. 

7.  Franchises,] — Franchises  may  be  demised,  except  indeed  in  some 
few  particular  cases,  as  where  the  franchise  is  a  personal  immunity,  &c. : 

(c)  Beuum  ?.  Cknter,  8  Term  Rep.  (g)  Clarke  v.  Cog,  Cro.  Jac.  170, 
396, 401.                                                  190. 

(d)  Shep.  Touch.  222 ;  Bac.  Abr.  (h)  We$t  v.  Sutton,  2  Lord  Raym. 
tit.  Leases,  (A.)                                        853  ;  S,  C.  6  Mod  57. 

(e)  Staple  v.  Haydon,  6  Mod.  3,  (t)  Com.  Dig.  tit.  Officer,  (B.  7, 
149;  CUrkew.  Cog,  Crq.  Jac.  170,       &c.) 

190 ;  Hawton  v.  Ftarton,  8  Term  Rep.  (Jk)  Young  v.  StotU,  Cro.  Csr.279. 

50,  66.  (0  Com.  Dig.  tit.  Officer,  (B.  14.) 

(/;  Tomlin  v.  Fuller,  1  Ventr.  48. 
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thni  ■  fair  or  maritet,  eitkn  with  or  witbont  Um  ri^t  of  Uking  toD,  eitbar 
there  or  at  any  other  public  placet,  ai  at  bridgv,  whaiA,  or  the  like, 
may  be  demited.  Every  &ir  ii  a  marked  but  aTeiy  mnket  i«  not  > 
&ir(»). 
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for  a  future  !ca*«  to  be  granted,  bu  tlwayi  been  a  fruitful  nibject  of  litt- 

S.tion.  The  only  general  rule  which  can  be  at  all  tafel^  laid  down,  ia, — 
at  it  Tnu«t  depend  upon  the  intention  of  the  parties,  as  it  ii  to  be  collected 
IVom  the  initrument  (n)  ;  lo  that  the  use  of  tlie  words  of  preMiU  dcmat, 
however  strong,  will  not  constitute  the  initrument  &  pnienl  lease,  if  it  can 
be  inferred  from  ihe  language  of  the  parties,  that  they  had  it  in  cootem- 
plation  to  euter  into  a/iitare  lease.  It  has  been  held,  that  strong  circum- 
stancei  of  inconvenience,  apparent  upon  the  face  of  the  inslniment,  if  it 
should  be  construed  to  be  alease,  indicating  an  intention  of  the  parties  that 
it  should  be  considered  b»  kh  agreement  only  (a).  The  seneral  feeling  of 
the  Courts  has  latterly  been  to  construe  instrumenta  of  this  descriplioti  ai 
leases  if  possible,  and  not  ngreements  for  demise  merely.     In  order,  how- 

'0  enable  the  reader  to  form  a  correct  judgment  in  the  appltcation 

Eubstauce  of 


of  the  rule  above  laid  dnwn,  it  will  be  best  to  state  brieBy  the  si 


the  cases  which  have  been  decided  upon  the  point.     Those  a 

the  instruments  by  which  the  premises  were  demised  have  been  held  to 


!%  may  be  first  stated. 

Cn)2In.l.2al,106. 

(n)  Moreon  d.  UoicriJitg  t.  Biutll, 
3  Tsunl.  63  :  S.  I'.  Dot  d  Jaektoa  v. 
AAbunur,  5  Term  Rep.  163. 

(d)  An  Bgreeiiieat  la  make  a  lease 
is  a  good  lesie  in  equilif,  and  i  con- 
fitmaiion  of  such  lease  by  him  in  re- 
nainder  it  a  good  lease  ;  Mumilinn  v. 
Cardr*!!  (Udtt),  2  Bio.  Pail.  Cai. 
125.  Bui  Mill  agreemeuts  ihould  in 
no  raae  be  relied  o"    '""  ''  """"  ' 


naialaiu  ejectment  against  the  tenant 
in  poswuion  under  the  sgrteineBt,  on 
the  giauad  that  tlie  lille  of  the  tenant 
being  only  a  doubtful  eauity,  could 
not  be  lei  up  against  the  legal  title  of 
Ihe  liuii<^  ;  G.uidiilU  d.  Eilrirkt  v. 
Way.  1  1'eim  Rep.  736.  Beudes 
this,  if  the  iastrumeol  do-oat  amouDt 
10  an  actual  demise,  the  lessor  caunot 
enforce  the  payment  of  fail  rent  by  the 


the  benefiief  creditara.nol  having  m 
fica  of  an  agnemenl  for  a  Ivase  made 
pnriata  to  the  grant  of  the  lerm,  may 


I,  fur       left  to  fall  action  for  u 


.n;D>iahv.ifuii 


i  and  oecupa- 
r,SBara.aiAld. 
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The  first  decision  on  this  branch  of  the  subject  which  occurs,  is  in  a 
case  cited  in  the  reign  of  Queen  Elizabeth,  be&re  the  passing  of  the  sta- 
tute of  frauds,  where  the  circumstances  were  these: — A  lease  made  in 
these  words,  "  I  will  you  shall  have  a  lease  for  twenty-one  years  of  my 
lands  in  D.,  paying  ten  shillings  yearly  rent ;  make  a  lease  in  writing,  and 
I  will  sign  it ;"  was  held  to  be  a  perfect  demise,  as  the  intention  of  the 
parties  was  sufficiently  expressed  (p). 

Where  by  articles  mdented  and  under  seal,  it  was  covenanted  between 
the  parties,  that  J.  H.  '*  doth  let*'  certain  lands,  for  a  certain  term,  to 
begin  at  the  feast  of  St  Michael  next  following,  provided  that  the  defen- 
dant paid  a  certain  rent ;  and  also  that  the  said  parties  covenanted  that  a 
leaue  should  be  made  and  sealed  according  to  tne  effect  of  the  articles, 
upon  the  feast  of  All  Saints :  it  was  held  to  be  a  good  present  demise, 
and  that  what  followed  was  only  for  further  assurance  (q). 

Where  there  was  a  covenant  that  A.  should  hold  and  enjoy  certain 
lands,  it  was  held  to  be  a  lease,  though  there  was  also  a  covenant  to  make 
A  good  and  perfect  demise  of  the  premises  as  security  for  the  quiet  enjoy- 
ment thereof,  as  his  counsel  should  think  fit  (r). 

A  deed  that  the  person  should  "  hold  and  enjoy  the  premises  from 
•even  years  to  seven  years,  for  and  during  the  term  of  forty-nine  years," 
with  a  proviso  "  that  it  should  be  void  on  payment  of  so  much  money," 
thouffh  mtended  only  as  a  collateral  secmity,  was  held  to  amount  to  a  pre- 
sent leasees). 

Where  the  lessor  by  articles  covenanted,  granted,  and  agreed,  with  the 
IgTP,  that  he  should  have  the  lands,  to  have,  hold,  and  enjoy  for  so  many 
years ;  these  words  were  held  sufficient  to  show  a  present  contract  for  the 
lesMe's  enjoyment  of  the  lands ;  and  therefore  that  they  amounted  to  a 
piesent  lease  of  them  as  effectually  as  if  there  had  been  the  words  "  de- 
mise, lease,'*  or  such  like ;  and  though  there  was  in  the  same  articles  a 
covenant  to  make  a  good  and  perfect  lease,  as  counsel  should  advise,  yet 
that  was  held  not  to  prevent  or  destroy  the  operation  of  the  first  words  as 
A  present  lease,  as  such  covenant  might  have  been  inserted  merely  for 
mater  caution,  that  the  lessee  might  require  further  assurance  by  fine,  or 
&e  like,  if  he  found  it  necessary  (/)• 

Where  the  lessor  agreed  with  all  convenient  speed  to  grant  a  lease,  and 
by  the  same  agreement  "  let  and  set'*  to  the  lessee  the  lands  to  be  com- 
prised in  the  lease,  to  hold  for  twenty-one  years,  at  a  certain  annual  rent ; 
and  it  was  provided  by  the  agreement,  that  the  lease  in  contemplation 
ihould  be  void  for  non-payment  of  rent,  alienation,  &c.,  and  that  it  should 
contain  usual  covenants  and  certain  special  ones,  in  one  of  which  the 
words  "  this  demise*'  occurred :  it  was  clearly  held  to  be  a  present  demise, 
with  an  agreement  to  execute  a  more  perfect  lease  in  future  (ti). 

A.  being  wrongfully  dispossessed  of  premises,  executed  a  deed  to  the 
following  effbct:  **  Be  it  remembered  that  J.  B.  hath  let  and  by,  &c.doth 
demise  to  R.  F.  (the  premises)  as  now  held  by  W.  F.  for  twenty-one 
years,  to  commence  on  1st  May  or  1st  November,  whichever  first  hap- 
pens after  J.  B.  recovers  the  said  lands  from,  &c.,  the  said  R.  F.  cove- 


(  p)  Maldan*i  eate,  cited  Cro.  Eliz.  Richards  v.  Sely,  2  Mod.  80. 

33.  (0  Drake  v.  Munday,  Cro.  Car. 

q)  Harrington  v.  Witt,  Cro.  Eliz.  207  ;  Evan$  v.  TAoumi ,  Cro.  Jtc.  172  ; 

;  S»  C,  hoy,  67  ;  Moor.  459.  Lady  Montague* $  coie,  Cro.  Jac.  901. 

(r)  TuiaU  v.  Fjon,  Hob. 34.  («)  Bauer  d.  Abrahallr.  Brown,  2 

(f)  Emns  V.  Thomat,  Cro.  Jac.  172;  W.  Black.  973. 
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naub'tig  on  tlic  foregoing  condiliona  to  ptj  to  J.  B.  ibe  inni,  ftc.  Itaitt 
with  povera  of  diitrets,  and  cIbuwi  of  re-«ilry,  and  al)  other  clauiei  uimal 
bttween  landlutd  and  tenant,  to  be  drawn  and  tigiifd  at  the  request  of 
rither  party  as  aoon  ai  tlie  laid  J.  B.  recoTpn  tbe  landi,  &c. :  it  was  held 
that  th]>  operated  u  a  pregent  demite(rj. 

Where  the  terms  of  an  inatniment  were  that  one  "  thereby  agreed  to 
let,  and  tbe  other  agreed  to  take  landi  for  Bisly-otic  yean,  at  a  ccrtaJQ 
rent,  for  building,  aud  the  tenant  agreed  to  lay  out  2000^.  within  four 
yean  in  building  five  or  marc  honaet,  and  when  Rve  houaes  were  covered 
in,  tlie  landlord  agreed  to  grant  a  lease  or  leaies,  (which  might  be  for  the 
more  convenient  underletting  or  asaienmentof  the  leaaet,)  but  that  agree- 
ment wai  to  be  cuntidered  binding  till  one  fully  prepared  could  be  pro- 
duced ;  the  inatniment  was  held  to  operats  aa  a  preMDt  lease  (j-). 

An  agreement  on  a  lease  atamp,  whereby  A.  agreed  to  let  to  B.  certain 
premiiei  from  Michaelmoi  next,  upon  condition  that  A.  should  paint  and 
whitewash  the  premises,  repair  tbe  plasteting,  and  glaie  thewindowa,  wai 
held  to  be  an  actual  demite  |ji). 

An  initnimenC  dated  in  March,  1798,  whereby  tbe  landlord  agt^ed  la 
le^  and  alio  upon  demand  to  execute  to  the  tenant  a  lease  of  afarm;  and 
tbe  tenant  agreed  to  take,  and  upon  demand  to  execute  a  counterpart  of 
a  lease  of  the  said  farm  from  ihe  £th  of  April,  179S,  for  fifteen  yean, 
under  a  certain  yearly  rent ;  which  said  lease  was  to  contain  tlic  usual 
covcnniili,  and  an  agreement  fur  re-entry  in  case  of  non  payment  of  rent, 
and  also  the  further  covenants,  &c. ;  and  that  the  agreement  was  to  bind 
until  the  aaid  lease  was  made  and  executed,  &c. ;  under  which  agreement 
tbe  tenant  entered  on  [he  5th  ffC  April,  1 798 ;  it  was  held  lo  be  a  present 
demise  ;  the  ogreetnent  for  a  future  lease  with  further  covenants  being  for 
the  better  security  of  the  parties  (z). 

An  agreement  "  between  landlord  and  tenant,"  by  wblcli  the  latter 
"agreed  to  pay"  to  the  former  "140/.  a  year,  in  quarterly  payments,"  for 
tl  house,  garden,  &c..  (describing  the  sttuatlon,)  for  the  term  of  seven, 
fourteen,  or  twenty-one  years,  at  (he  option  of  the  tenant,  the  rent  to  com- 
mence from  the  lat  of  January,  &c.  was  held  by  Best,  C.  J.  to  be  a  lease, 
and  not  merely  an  agreement  for  one  Cn). 

An  agreement  far  a  leosi-  with  etipulutinns  for  the  lessee  to  commence 
with  laying  out  a  considerable  sum  on  the  premises  (the  lease  to  contain 
certain  specified  covenants),  "  and  in  the  mean  time,  and  until  such  leaae 
shall  be  executed  to  pay  rent  and  to  hold  tlie  same  premisea,  aubject  to 
tlie  covenants  above  mentioned,"  na*  held  to  amount  to  an  actual  de- 
mise (6). 

An  agreement  in  the  fullon'ing  word<  was  considered  an  actual  demise, 
and  not  an  agreement  for  a  lease : — "  G.  F.  does  thia  day  agree  to  let  to 
J.  S.  three  cottages  for  ten  yeors;  he  further  agrees  to  build  a  brew- house 
and  make  a  cellar,  at  the  rent  o[35l  ;  he  agrees  to  pay  tbe  ground-rent, 
and  has  this  day  received  41.  Irom  J.  S.  in  eameat"  (c). 

(v)  Barrv  ?.  A'ujml,  5  Term  Itcp.  (a)  Wriehtr.  TrtBfaat.  3  Car.  & 

165,  a. ;  5.  C.  3  Oougl.  179.  Fafoe,  441 ;  S.  C.  Mood.  &   Halk. 

(i)  PniJsv.  Bmllay,  12tast,  :68i  231. 

5.  C.  2  Csmp.  386.  ^  b)  Pinera  >.  Judum,  6  Biog.  206 ; 

(u)    Dk  d.    C.-ttomU    T.    Fiiiler,  S.  C.  3  Moore  &  Piyne,  197. 

Feake's  Add.  Casei,  33.  (0  SL,„iJinlli  v.  Foi,  7  Bing.  690  ; 

(0  Dae  d.  H'oJI^r  V.  Grmta,  15  S.  C.  5  Moore  U  Fayne,  589,  wban 

Eati,  344.  all  ibe  aaihoTiti«s  arscollected. 


Requisites  and  Construction  of  Leases,  1003 

An  agreement  in  these  words  is  a  demise  : — "  K.  agrees  to  let  and  P. 
to  take  a  house  in  its  unfinished  state  fur  the  term  of  sixty  years,  being 
the  whole  term  that  K.  has  the  same  leased  to  him,  at  the  rent  of  5251., 
payable  quarterly,  the  first  payment  to  be  made  for  the  half  quarter  at 
Christmas  next,  P.  to  insure  the  prembes,  and  to  have  the  benefit  of  an 
insurance  lately  paid :  a  lease  and  counterpart  to  be  prepared  at  the  ex- 
pense of  P.,  and  to  contain  all  the  clauses,  covenants,  and  agreements  K. 
entered  into  in  the  lease  granted  to  him"  ((/). 

Where  defendant  held  premises  under  a  lease  from  J.  H.  at  a  certain 
rent,  and  entered  into  an  agreement  for  the  sale  of  all  the  household  fur- 
niture for  a  certain  sum,  to  be  paid  by  instalments,  covenanting,  on  pay- 
ment of  the  whole,  to  demise  the  premises  for  twenty-five  years,  the  lease 
to  contain  the  like  covenants  on  the  lessee's  part  as  were  contained  in  the 
lease  from  J.  H. ;  and  the  agreement  also  contained  a  covenant  that  the 
lessee  should  in  the  mean  time,  and  until  such  lease  should  be  granted, 
pay  the  rent  and  perform  all  the  covenants  which  would  be  to  be  performed 
by  him  in  case  the  lease  was  actually  granted,  with  a  power  of  distress  for 
non-payment  of  the  rent;  and  the  lessee  was  let  into  immediate  possession, 
and  paid  rent :  it  was  held  to  be  an  actual  demise  {e). 

An  agreement  by  which  A.  agrees  to  let  premises  to  B.  on  lease  for  a 
certain  term  at  a  certain  rent,  *'  subject  to  the  stipulations  and  covenants 
in  the  original  lease  under  which  he  holds,"  and  **  to  keep  the  stipulations 
in  every  respect  until  the  said  lease  shall  be  granted,  which  lease,  when 
required  by  B.  is  to  be  prepared  by  A.'s  solicitor  at  B.'s  expense,  is  a 
lease,  and  not  merely  an  agreement  for  one  (^f). 

An  instrument  in  writing  whereby  A.  agreed  to  let  premises  to  B.  for 
seven,  fourteen,  or  twenty-one  years,  (commencing  at  Ciiristmas  day  then 
next,)  at  the  option  of  B.,  at  the  yearly  rent  of  24/.  payable  quarterly,  tlic 
first  payment  to  be  made  at  the  ensuing  Lady-day  free  of  rates  and  taxes, 
and  whereby  B.  stipulated,  if  he  should  be  desirous  of  putting  an  end  to 
the  agreement  at  either  of  the  terms  before  specified,  to  give  six  months' 
notice,  and  that  he,  B.,  should  pay  all  the  expenses  of  preparing  a  lease 
for  either  of  the  terms  above  stated,  is  a  lease,  and  not  a  mere  agreement 
for  a  lease  (g). 

MThere  articles  were  drawn  between  A.  and  B.  in  this  manner :  Impri- 
mis, A.  doth  demise  such  a  close  to  B.,  to  have  it  for  forty  years,  and  a 
rent  reserved,  with  a  clause  of  distress,  &c.,  and  afterwards  was  written 
on  the  same  paper  a  memorandum  that  the  articles  were  ordered  by  coun- 
sel of  both  parties,  according  to  the  due  form  of  law  :  here,  becausite  the 
intent  of  both  parties  appeared  by  that  memorandum,  and  by  a  lease  ac- 
tually drawn  by  counsel,  but  never  sealed,  (upon  some  disagreement  be- 
tween the  parties,)  it  was  held,  that  the  articles  were  not  a  sufficient 
lease  (A). 

Where  one  made  a  lease  for  life,  and  it  was  provided,  that  if  the  lessee 
died  within  sixty  years,  then  his  executors  and  assigns  should  enjoy  the 
land  in  his  right  for  so  many  years  as  should  be  behind  of  the  sixty 
years  from  the  date  of  the  lease :  it  was  held  to  be  only  a  covenant,  and 
no  lease.     For  this  divers  reasons  are  assigned  in  the  books ;  the  best, 

(d)  Dm  d.  Petirum  v.  Rirt,  8  Bing.  &  Adol.  1042 ,8.0,3  Nev.  &  Man. 
178 ,  S  C,\  Moore  &  Scott,  '269.  137. 

(e)  Hancork  v.  Cafyn,  1  Moore  U  (h)  Bac.  Ab.  tit.  Leases,  (K.)  ; 
Scott.  5-21  ;  S.C.S  Bing.  358.  Sturgeon  ▼.  Painter,  Noy,  128.    'Jliis 

(/)  IViUon  V.  ChithoUn,  4  Car.  U      reporter  is  considered  as  of  very  doubt- 
Payne,  474.  fui  authority. 
{g)  Warmau  v.  FaUhfuU,  6  Barn. 


1004  Landlord  aad  Tenatt. 

bowcTcr,  Menu  to  be,  dut  he  liMing  in  tha  fint  put  of  ibe  dead  made  a 
kue  in  exprcM  Mid  proper  words,  miut  be  roppowd  to  mcu  Nmetbins 
leu  in  the  lut  part  of  Uie  deed,  which  rariee  m  widely  in  the  form  M 
•x[n«Mion,  uid  which  bu  a  natural  and  proper  meanit^  of  ita  own  aa  a 
covenant,  but  cannot  amounl  or  come  np  to  a  laaae,  wilkont  violence  and 
force  done  to  the  wordi,  ai  well  ai  the  intent  of  tin  partiea :  thia  aeems 
the  more  probable,  becwiie  it  ia  held  dearij,  that  if  it  had  been  provided 
(hat  if  the  le«or  die  within  aix^  yaan^  that  then  he  demiaed  tlie  land  b> 
another  fwho  was  alao  a  party  t«  the  deed)  tor  aa  many  of  the  aix^ 
yean  a*  abould  be  then  tocMn^  tbia  wooUbeagoodleaae;  lev  here  be 
comet  into  the  very  aame  fbrm  of  ezpnaNODmadaueorin  the  firat  pait 
of  the  deed,  which  waaan  aetoal  demiae,  and  tbereAne  muat  be  aun 
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exccated  irtJiUuro,"  baa  been  held  to  operate  only 
leaae,  and  not  aa  a  leaae  itielf(fc). 

An  initrument  in  mprct  to  ecmyhold  premiaea^  on  an  ^teemcnt 
atam^  redtinK  that  A^  in  caae  he  ahoiild  be  entitled  to  certain  eepyboU 
pr«mue«  on  the  death  of  B.,  would  immcdialelj  demiae  the  nrae  to  C, 
declanTig  "  that  he  did  agree  to  demise  and  let  the  nme,"  with  a  aub- 
aequent  covenant  to  procure  a  licenie  to  let  from  the  lord,  operalca  only 
aa  an  agreement  for  a  lease,  and  not  as  an  absolute  demise(/). 

Though  words  in  bd  agreement  "  that  A.  shall  hold  and  enjoy,"  &c., 
if  not  accompanied  by  restraining  words,  operate  aa  words  of  present  de- 
mise, yet  if  they  be  followed  by  othera  which  show  that  the  partiea 
intended  that  there  should  be  a  lease  in  future, — as  where  the  words  of 
the  lessor  were  "  1  engage  to  give  bira  a  lease  in  the  premise*  from  Whll- 
auntide  next," — they  constitute  merely  an  agreement  for  a  leaBe(M). 

""     'e  A.  agreed  "  that  he  would  by  indenture  demise  to  B.  a  house 


Lady-day  then  next,  in  ihst  case  the  rent  should  be  redoced  to  the  rata 
of  33l.  per  annum,  payable  quarterly,"  it  was  held,  that  (he  agreement 
was  no  dem{«e(n}. 

An  instrument  not  under  leal,  whereby  "  A.  agrcf*  to  let  to  B.  cer- 
tain premises,  to  hold  tiom  a  day  past  at  a  specific  rent,  untQ  all  uraal 
covenants  and  agreements,  as  between  landlord  and  tenant  where  the 
premises  are  situate,  with  a  stipulation  for  acts  to  be  done  by  both  partiea, 
IS  an  agreement  only(o). 

An  agreement,  by  which  A.  agreed  ta  let  her  bouse  to  R,  "  during 
her  life,  supposing  it  to  be  oocupi^  by  B^  or  a  tenant  agreeable  to  A.," 
and  containing  a  stipulation  that  "  a  clause  was  to  be  added  in  the 
lease"  for  a  particular  purpose ;  was  held  to  be  only  an  agreement  Ibr  a 
lease,  and  not  a  perfect  lease,  the  stipulatim  cleariy  showing  it  to  be 
executory  (p). 

(i)  Bsc.  Abr.  lit.  Leases,  (K.)  (m)  ifma  v.  Jdimem.  2  Tanal. 

(k)  GBodlilla  d.  Ettieicki  i.  K'ay,  140. 

I  TsTiD  Bep.  T3S.  (o)  Uarran  d.  Davdimg  v.  Bimlt. 

(I)  Deti.  Own  T.  C/Br«,  3  Term  Stsudl  ^. 

Rep.  739.  (p)  Dot  d.  BremJUUt  v.  Smith,  6 

(m)  H—  d.  JatJoM  V.  Aihtunttr,  Eaitt,  63fl ;  S.  C.  3  Smith,  670  i  and 

£  Term  Rep.  163.  see  3  Term  Rap,  436. 


Requmta  and  Comtmciion  of  Leases,  1 005 

An  agreement  executed  on  the  24th  Novemher  upon  an  agreement 
itamp,  setting  forth  the  conditions  of  letting  a  fiirm,  and  the  regulations 
to  be  observed  by  the  tenant,  that  the  term  was  to  be  ftt>m  year  to  year, 
4he  lands  to  be  entered  upon  on  the  3d  February,  1808,  and  the  housing 
on  the  12th  May,  and  that  a  lease  was  to  be  made  upon  these  conditions, 
with  all  usual  covenants,  at  the  foot  of  which  the  defendant  wrote,  **  I 
agree  to  take  lot  1,  (the  premises  in  question,)  at  the  rent,  &'c.,  subject  to 
the  covenants,"  is  an  agreement  for  a  lease,  and  not  a  present  demise, 
diere  being  no  present  occupation,  and  an  express  stipulation  for  a  future 
lease,  as  well  as  time  given  to  prepare  it  (9). 

Where  an  instrument  was  intituled  "  A  memorandum  of  agreement,*' 
and  stated  that  **  A.  doth  agree  to  let,  and  B.  doth  agree  to  take"  cer- 
tain premises  at  40/.  rent,  and  it  was  fiirther  agreed  that  A.  should  not 
raise  the  rent  nor  turn  out  B.  so  long  as  the  rent  was  duly  paid,  and  he 
did  not  expose  to  sale  any  article  that  should  be  injurious  to  A.  in  his 
bosiness,  and  that  in  case  of  removal  B.  should  be  at  liberty  to  receive 
the  aforesaid  sum  of  40/.  of  the  next  tenant  A.  should  accept;  it  was 
held  in  equity  by  Lord  Eldon,  that  the  document  was  an  agreement  for  a 
lease  only  (r). 

Where  a  tenant  was  in  possession  under  a  memorandum  of  agreement, 
whereby  the  defendant  as  lessor  agreed  to  let  a  house  on  lease  for  twenty- 
one  years,  at  the  net  clear  rent  of  63/.  per  annum ;  the  tenant  to  enter  at 
any  time  on  or  before  a  particular  day,  on  paying  the  sum  of  50/.  on 
entiy,  and  there  was  a  purchasing  clause  in  the  lease :  it  was  held  only 
to  amount  to  an  agreement  for  a  future  lease ;  and  that  no  lease  having 
been  executed,  and  no  rent  subsequently  paid,  the  landlord  was  not 
entitled  to  distrain  (s). 

An  instrument,  not  under  seal,  whereby  A.  acreed  to  let,  and  B.  to 
take  and  rent  certain  premises,  to  hold  thenceforth  for  a  term  of  thirty- 
ibur  years,  determinable  by  eidier  party  on  giving  twelve  months'  notice, 
at  the  end  of  the  first  seven,  fourteen,  or  twenty  eight  years,  at  a  certain 
yearly  rent,  clear  of  all  taxes ;  and  B.  bound  himself  to  keep  the  premises 
m  tenantable  repair  during  the  term,  with  a  further  agreement  on  the  part 
of  A.  to  grant  a  lease  thereof  on  the  like  terms,  with  the  usual  covenants, 
within  three  months,  was  held  not  to  be  a  lease,  although  it  contained 
words  of  present  contract  (/). 

Where  A.,  by  an  agreement  under  seal,  agreed  to  take  and  hire  oi  B. 
a  certain  house  and  premises  at  a  certain  annual  rent ;  but  the  instrument 
contained  no  words  of  demise,  and  there  was  nothing  to  show  when  the 
instrument  was  to  commence  or  determine :  it  was  neld  to  be  no  more 
than  an  agreement  for  a  lease(ii). 

A  document  by  which  A.  agrees  to  grant,  and  B.  to  take  a  lease  of 
certain  premises  for  a  certain  term,  at  a  certain  yearly  rent,  is  to  be  con- 
sidered merely  as  an  amement  for  a  lease,  although  no  lease  was  ever 
prepared,  and  B.  occupied  durinff  the  whole  term  under  such  document, 
and  paid  the  rent  therein  specifiea  (x). 

(f)  rsMptst  V.  Bmwling,  13  East,  Cres.273;  andsee  f/iim«rlimv.SitMd, 

la.  3  Barn,  h  Cres.  478  -,  S.  C.  5  Dowl. 

(r)  firMpiM  V.  Warmr,   14  Ves.  U  Rvl.  206. 

156;  and  see  Doed*  Warner  ?•  Browne,  (u)  Clayton  v.  Burtenthaw,  7  Dowl. 

8  E2wt,  164.  &  Kyi.  800;  S.  C,  6  Bam.  &  Cres. 

(0  Dmmk  v.  HunUr,  5  Bam.  &  Aid.  4U 

332.  (*)  PhUlipi  ▼.  HartUjf,  3  Car.  & 

(t)  CcUey  V.  Shreetom,  3  Dowl.  &  Payne,  121. 
RyLfi23;  ^C.  not  5.  P.  2  Bam.  U 


1006  Landlord  and  Tenant. 

When  a  landlord  and  lenkiit  between  whom  there  vai  a  (ubnitiDg 
tenancy,  ajjreed  in  Triting  for  ■  Irtling  upon  different  terma,  the  amount 
of  rent  to  be  lettled  by  valuattan,  and  tiie  tenant  to  findaureliet :  and  the 
amount  was  not  lettled,  nor  were  the  lureliea  given  ;  it  vai  held  that  the 
inttniRicnt,  nlthongh  it  contained  word*  of  pment  demiie,  did  not  ope- 
rate ai  a  leuae,  nor  alter  the  teiou  of  the  exiitiug  tciiaiicy(y)i 

2.  Of  I^aia  generallif.^ — The  levnal  requiiitei  necemry  to  be  at- 
tended to  are  conciiely  itated  by  a  learned  writer  in  tlie  following  man- 
ner:— "  l.Thcremiiit  be  a  lessor,  who  i*  able  to  make  the  leaae.  2.  There 
miut  be  a  leuee,  who  is  capable  of  takine  the  thing  deniiied.  3.  There 
muat  be  a  thing  demised,  which  is  demiaable.  4.  If  the  thing  demiied  be 
not  grantable  without  a  deed,  or  the  party  demisiog  be  not  able  to  grant 
without  a  deed,  ihe  lease  must  be  made  by  deed  ;  and  if  so,  then  there 
must  be  a  lufKcieiit  description  of  the  peraon  of  the  lenor,  the  leiaee,  and 
the  thing  demised  ;  and  ail  neceamry  circumstances,  as  sealinri  delivery, 
&c.  must  be  obaerred.  S.  If  it  be  a  lease  for  years,  it  must  hare  a  cer- 
tain commcncpment,  at  least  when  it  takes  effWct  in  interest  or  possemiD, 
and  a  certain  dcterminatian,  either  by  an  expren  enumeration  of  veare, 
ur  by  rcferi^ncc  to  a  certainty  that  is  expressed,  or  by  reducing  it  to  a 
certainty  upon  some  contingent  event,  whicti  muat  happen  before  the 
death  of  till!  lessor  or  lessee.  6.  There  muat  be  all  needliil  ceremonies, 
us  lively  of  seisin,  nilornmcnt,  and  the  like,  in  all  canes  where  they  are 
requisite.  7.  There  mi»t  be  an  acceptance  of  the  thing  dctniaed,  and  of 
the  estate  by  the  les9ee"(rj.     A  lease  may  be  made  by  deed,  writing,  or 

3.  Jruie  by  Dfcd,  Sc] — A  lease  by  deed  uaually  coiisisls  of  the  fol- 
lowing purls  ;  viz.,  1.  Wiint  is  usually  culled  tlie  Picnrisct,  which  contamt 
a  statement  of  the  date,  of  the  parties,  and  the  premises:  2.  The  Ila- 
htadiim,  or  that  pnrl  mliicli  fixes  the  duration  of  tlie  term  :  3,  The  Reil- 
drndtiai,  or  reservation  of  rent :  4.  Tlic  L'ovetiants :  and,  lastly,  any  es- 
ceplion,  proviso,  or  condition  there  may  be  to  the  eonlrncl. 

Kvery  lease,  however,  is  presumed  tu  be  by  deed  till  the  coiilraiy  be 
shown,  and  every  deed  that  is  pleaded  will  be  taken  to  be  a  deed-poll, 
unless  it  be  alleged  to  beindcnted((i):  nbeiicver,  therefore,  a  leaie  is  by 
indenture,  it  tniist  be  so  alleged  in  pleadinf;(A). 

Leases  by  deed,  being  the  highest  descri[ition  of  private  written  docu- 
ments, arc  themselves  the  best  evidence  of  the  facts  which  tbey  contain, 
the  circuniilancca  which  they  relate,  and  their  maker's  inteniious.  In 
their  construction,  regard  must  be  had  to  all  their  parts ;  and  general 
words  mny  be  restrained  by  particular  recitals.  If  a  deed  operate  two 
ways,  the  one  consistent  with  the  intent  of  the  parly,  and  the  other  rc- 
jnignant  to  it,  the  Courts  will  put  such  o  construction  on  it,  os  to  give 
effect  to  such  intentfc) ;  fi>r  deeds  must  be  construed  so  as  to  opi^ratc 
according  to  the  intention  of  the  parties,  if  by  law  they  may ;  end  if  tliey 
cannot  operate  in  one  form  they  shall  in  another  (i/). 

4.  LcBtet  ivP«™/.]—By  statute  21  Car.  II. c.  3,  it  is  enacted,  "that 
all  leaaes,  estates,  interests  of  freeholds,  or  terms  of  years,  or  any  uocer* 

(u)  JiAn  V.  Jtnhiiit,   1  Ctanip.  &  (e)  SoUv  v.  Forba,  4  Moore,  448 ; 

Mees.  327.  sod  see  Ihtham  i.  £ait  inrfiu  ton- 

(0  Sbep.  ToDch.  267.  puHv,  1  I  erm  Kep.  630. 

(a)    Rai  V.  LillU  Dtan  ({nhabil-  {'d)  C.-ndtiitti,  Edmarit  r.  Bailen, 

anh).  1  Stra.  555.  C.wp.  bOO. 

{b)  Spurki.  Spark,  Cio.  Elii.6S3. 
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tain  interest  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or  by  parol 
and  not  put  in  writings  and  signed  by  the  parties  so  making  or  creating 
the  same,  or  their  agents  thereunto  lawfully  authorised  by  writing,  shafi 
have  the  force  and  effect  of  estates  at  will  only ;  and  shall  not,  either  in 
law  or  equity,  be  deemed  or  taken  to  have  any  other  or  greater  force  or 
effect,  any  consideration  for  making  any  such  parol  leases  or  estates  to  the 
contraiy  notwithstanding;"  excepting,  nevertheless,  sect  2,  *'  all  leases 
not  exceeding  the  term  of  three  years  from  the  making  thereof,  where- 
upon the  rent  reserved  to  the  landlord  during  such  term  shall  amount 
unto  two  third  parts  at  the  least  of  the  full  improved  value  of  the  thing 
demised." 

But  notwithstanding  the  statute,  a  parol  lease  for  more  than  three'years 
will  create  a  tenancy  m>m  year  to  year ;  the  intention  of  the  statute  being 
satisfied  by  its  not  operating  as  a  term  (e).  A  lease  for  three  years,  to 
commence  injuiuro,  by  par^  is  not  warranted  by  the  statute  (f) ;  but 
a  lease  by  parol  for  a  year  and  a  half,  to  commence  after  the  expiration 
of  a  lease  which  wants  a  year  of  expiring,  is  a  good  lease  within  the  sta- 
tute, for  it  does  not  exceed  three  years  from  the  making  (g).  If  land  be 
leased  for  a  year,  and  so  from  year  to  year  so  long  as  both  parties  shall 
i^ee,  this  is  a  lease  for  two  years  certain ;  and  if  the  lessee  hold  on  after 
two  years,  he  is  a  lessee  for  a  year  certain,  and  his  lease  is  not  deter- 
minable till  that  year  be  ended  (A).  If  a  landlord  lease  for  seven  years 
by  parol,  though  the  lease  be  void  by  the  statute,  as  to  the  duration  of  the 
term,  the  tenant  holds  under  the  terms  of  the  lease  in  other  respects,  as 
to  the  rent,  the  time  of  the  year  when  the  tenant  is  to  quit,  &c.  (i). 

The  state  of  the  lessee  is  not  determined  by  the  loss  of  the  lease,  so  that 
the  existence  of  the  term  can  be  proved ;  for  the  estate  is  derived  from 
the  lessor,  and  not  from  the  lease  otherwise  than  as  it  shows  the  intention 
of  the  pajTties,  which  is  not  altered  by  the  loss  of  the  instrument  of  de- 
mise (Ac). 

5.  Construction  of  Words  required  to  demise. "] — The  usual  words  by 
which  a  lease  is  made  are,  "  demise,  grant,  and  to  farm  let  ;*'  but  what- 


(#)  Clayton  v.  Blakey,  8  Tenn 
Bep.  3  ;  5.  P.  Dot  d.  Rigg  v.  BtU,  5 
Terra  Rep.  471  ;  GoodtitU  d.  GaUo- 
way  V.  Herbert,  4  Term  Rep.  680. 

(/)  Rawlint  v.  Turner,  12  Mod. 
610;  S,  C.  2  Ld.  Ravm.  736. 

(g)  Boll.  N.  P.  177  ;  Ryley  v. 
HiSct,  I  SUti.  651. 

(&)  Bull.  N.  P. 84 ;  Agard  v.  King, 
Cro.  Eliz.  776 ;  Legg  v.  Strudwick,  2 
Stlk.  414 ;  Harris  v.  Evaiu,  1  Wils. 
262. 

(0  Doe  d.  Rigg  v.  Bell,  5  Term 
Rep.  47 1 .  Quitre,  whether  a  custom 
to  oeroise  by  oarol  an  iocorporeal  he- 
reditament (tor  instance  a  right  of 
conmoo)  can  be  supported  at  law  1 
Luthbury  v.  Arnold,  1  Bing.  219;  and 
Rex  V.  Lane,  1  Dowl.  &  Ryl.76. 

{k)  Read  v.  Braokman,  3  Term 
Rep.  161.  In  taking  a  house  or  pre- 
misei,  the  lessee  should  inquire  whe- 
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ther  the  lessor  holds  also  for  a  term  ; 
if  so,  he  should  carefully  examine  the 
lease,  as  he  may  possibly  6nd,  when 
too  late,  that  he  is  tied  down  by  such 
restnctions  as  will  render  the  property 
unfit  for  bis  purposes,  or  be  likely  lo 
involve  him  in  unforeseen  difficulties : 
he  may  be  restrained  from  making 
convenient  alterations, or  be  compelled 
to  submit  to  other  inconveniences 
which  were  never  contemplated  by 
him.  It  becomes  him,  aho,  to  see 
that  the  rent  reserved  in  the  original 
lease  and  all  taxes  haveb<ien  paid  up 
to  the  time  at  which  he  takes  posses- 
sion ;  for  if  they  have  not,  be  will  be 
obliged  to  pay  all  arrears,  and  can  re- 
cover them  only  by  having  lecourse 
to  the  last  tenant,  who  perhaps  may 
not  be  found,  or  if  found,  may  be  un- 
able to  reimburse  him. 


1008  Imdiord  md  Tatmt. 

mr  word*  will  amount  to  a  grant  are  niffirient  to  make  k  leaae  (I).  Bat 
although  no  apecific  wotdi  are  oeceMaiy,  jet  there  muit  be  wcoila  uied 
vliich  ihow  an  intmliou  to  demuc ;  therenra,  where  a  leaue  ot  titbea 
agreed  with  the  owner  of  Undi,  for  certain  collateral  eondderBtiani,  not 
to  take  tithM  in  kind  from  the  tenant*  of  the  land*  (or  tvelve  yeara,  but 
to  accept  a  reaaonable  compoaiiion  not  exceeding  3i.  Od.  per  acre,  it  waa 
acljudgnl  to  be  no  leaie  (m).  An  inatrument  of  demiae  waa  produced  in 
evidence,  hy  which  the  plaintiS*  agreed  to  let  (or  the  term  of  one  year 
flilly  to  be  complete  and  ended.  Moat  ot  the  ntbaequent  rtipulationi  in 
the  leaae  were  wholly  inapplicable  to  a  tenancy  determinable  by  a  notic* 
to  quit.  The  document  appeared  on  the  bee  ofit  to  hare  onginally  coit- 
tained  wordi  creatiog  a  tenancy  from  year  to  year,  which  were  itnick  oo^ 
and  the  above  word*  b>  to  the  tenni  only  remained.  It  waa  held  that 
the  word*  itruck  out  might  be  looked  at  to  *how  what  the  intention  of  tha 
paTtiea  wai ;  that  the  tenancy  waa  for  a  lingle  year  only ;  and  thai  tha 
tarmi  inapplicable  to  inch  a  tenancy  muit  be  conddered  »a  expunged,  or 
■a  only  applicable  in  caie  the  tenancy  ahould  continue  (n). 

The  word  "  drdi"  ia  aaid  to  be  a  aufflcieot  word  to  make  a  leaae  fir 
yeat«((>);  loa  "  licenae"  to  inhabit  or  enjoy  amountaloaleaaeCp);  fbritia 
a  certain  preaent  intemt,  and  ought  to  tw  pleaded  aa  a  leaae  ;  and  if  it  be 
BO  pleaded  and  traversed,  the  leasee  may  give  the  licence  in  evidence  to 

trove  it  fj).  The  words  "covenant,  grant,  and  ^me"  that  A  ahall 
ave  the  landa  for  so  many  yean,  enure  ai  a  lenae  for  years  (r)  ;  ao  the 
word  "covenant"  will  make  a  lease,  though  (he  worda  "  grant  and  agree" 
be  omitted  (i).  So  a  eovcuanl  "  to  itand  seiaed,"  enterfd  into  by  the 
owner,  or  a  covenant  for  quiet  enjoyment  ((),  is  a  lea«e  (u) ;  for  a  cove- 
nant together  with  an  Entry  Bmnunta  to  a  lease  ;  but  a  covenant  merely, 
does  not  vest  the  estate  in  the  lessee,  but  only  gives  him  a  right  to  enter 
and  poascsa  it ;  and  therefore  the  estate  ia  not  vested  in  him  till  actual 
entry  (e).  In  one  case  it  is  suid,  that  although  a  grant  "  to  have  and 
to  hold"  land  for  yean  is  a  good  lease,  yet  a  grant  to  "  enjoy"  londa  in 
the  same  manner  is  but  n  covenant;  but  unless  it  be  with  reference  to  ■ 
atranger,  it  is  conceived  that  this  opinion  is  erraneoua,  if  the  case  itaclf 
be  rightly  reported  {x). 

For  other  coses  on  this  aubjeet,  vide  ante,  p.  253  ;  and  as  to  the  ralaa 
respecting  the  admission  of  parol  evidence  to  vary  deeds,  see  ante,  p.  36. 
S.  Conttruclion  of  the  ll'nrt^  uird  tti  pan  tit  Property,^ — Corporeal 
hereditaments  may  be  coinpreliended  under  the  general  denomination  of 
land  only;  for  /and  comprehends,  in  its  legal  signification,  any  ground, 
soil,  or  earth  whatsoever ;  and  every  thing  under  it,  or  over  it  Where  « 
grant  of  a  particular  thing  is  made,  as  nf  a  messuage,  notliing  elie  will 
pass,  except  what  falls  witli  the  utmost  propriety  under  the  term  made 

(n  Co.  Lit.  45;  2  Black.  Com.      91. 
31S.  (O  R'el">rdi  T.  Sth,  3  Mod.  60. 

(m)  Brtuerv.Hitl.'i  AnsU413.  (1)  Dot  6.    Prichard  v.  Dwfit,  2 

(n)SlricJf(4fnilv.AraiiMa,2Cranip.  Nev.  &  Man.  838;  S.  C.  b  Uam.  & 

&  Meet.  539.  Adal.60u. 

M  Ca.Lit.301b.i  Righli.Grm  {k)  ttight  d.  B<.i»l  v.  nmai,  3 

T.  ProFlar.  *  Bicr.  320S.  Buir.  144t,  H46  ;  S.C.I  W.  BUck. 

(p)  Hall  v.  Srabrighl,  I  Mod.  14.  446. 

(c/Aian.niladAii  S.C.  1  Ld.  (t)  C>pl^  i.Hipwtrik.  12  Mod. 

Saym.  404;  Bae.  Abr.  tit.  Leases,  1  ;  Co.  Li(.'37. 

(K.)  (i)  Eoaiu   V.  n«aui,  Cro.   Jae. 

(r)  Whittoek  1.  HtrtOB.CtO.  Jk.  172. 
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me  of  (a).  The  expressions  *'  arable  land,  meadoir,  or  pasture  land,"  are 
ipeGsfic  descriptions  of  land,  and  are  confined  to  land  of  that  partiailar 
species ;  and  in  general,  where  meadow  or  pasture  land  is  named,  it  must 
oe  understood  of  ancient  meadow  or  pasture  (6).  If  a  man  grant  so  many 
acres  of  land,  it  has  been  said  that  it  must  be  measured  according  to  the 
coitom  of  the  country  (c).  The  words  **  more  or  less,"  which  are  usually 
used,  must  be  confined  to  a  reasonable  quantity;  in  one  case  it  was 
held,  that  they  could  not  include  so  large  an  excess  as  thirty  acres  (d). 

If  the  thing  described  be  sufiSciently  ascertained,  it  is  sufficient,  though 
an  the  particulars  are  not  trae ;  as  if  a  man  demise  his  meadows  in  B. 
and  D.,  containing  ten  acres,  whereas  they  contain  twenty  acres,  all  the 
meadows  pass  (eV  Whatever  constitutes  the  essence  of  the  thing  grantedy 
or  is  parcel  of  it,  will  pass  with  it,  although  it  be  accidentally  severed  at 
die  time  of  the  lease ;  so  that  by  the  lease  of  a  mill,  a  millstone  passes, 
Aougb  severed  at  the  time,  and  the  like.  So  a  man  may  demise  his 
fiffm,  which  may  comprehend  a  messuage  and  much  land,  meadow,  pas« 
ture,  wood,  &c.  thereunto  belonging,  or  therewith  used;  for  the  word 
"  farm  "  poperiy  signifies  a  capital  or  principal  messuage,  and  a  quantity 
of  land  tnereunto  appertaining  (,/).  So  the  demise  of  a  house  "  with 
die  appurtenances,  will  pass  the  house,  with  the  orchards,  yards,  and 
corteiage,  and  gardens,  but  not  the  land ;  especially  if  it  be  at  a  distance^ 
though  occupied  with  the  house ;  so  the  demise  of  a  house,  *'  and  the 
npurtenance^"  will  not  pass  an  adjoining  building  not  accounted  parcel 
Mthe  house,  although  held  with  it  ror  thirty  years  (g).  So  under  a  lease 
of  premises,  "  together  with  all  wavs  appertaining,  or  with  any  parte 
thereof  used  or  enjoyed,"  a  right  of  way  was  held  to  pass,  although  not 
expiessly  mentioned,  upon  proof  that  it  was  used  with  tne  premises  at  the 
time  the  lease  was  granted  (A) ;  but  where  an  under-lease  described  the 
road  demised,  and  the  ways  granted  by  the  words  "  all  ways  thereunto 
appertaining,"  it  was  held  that  a  right  of  way  over  the  original  lessor's 
sou  would  not  pass  by  these  words  (i). 

7.  Construction  as  to  the  Term  granted, 

1.  Leaaesfor  Life."] — A  lease  to  one  for  life,  habendum  to  his  three  sons 
successively  ,Dut  omitting  to  mention  the  sons  in  the  premises  of  the  deed, 
win  enure  for  the  life  of  the  father  only,  and  the  sons  will  not  take  in 
possession,  or  by  way  of  remainder  (/r).    If  lands  be  demised  by  a  tenant 


(a)  2  Black.  Com.  18. 

(fr)  Trtiham  v.  Lamb,  2  Brownl. 
46 ;  Gunning  v.  Gunning,  2  Show.  8. 

(e)  6  Co.  Kep.  67  a. 

(d)  Day  v.  Finn,  Owen,  133  ;  sod 
lee  Crou  V.  £|;/tii,  2  Barn.  &  Adol. 
106. 

(«)  Com.  Dig.  lit.  Fait,  (E.  4.) 

(/)  Sbep.Toacb  93  ;  iA.  12;  Bur- 
ton V.  Brown,  Cro.  Jac.  648 ;  Parker 
▼.  Plumber,  Cro.  Eliz.  190;  Co.  Lit. 
4  b.;  Birch  ▼.  Sievemon,  3  Taoot. 
469 ;  6tr  B,  CromwelC*  eate.  Dyer,  169 
b. ;  HvddUeloM  v.  Woodreffe,  2  Roll. 
Bio.  61 ;  R«x  V.  0/d  Airufard  ( Jn- 
bab.'),  1  Term  Rep.  368. 

(g)  Bryan  v.  Weiherhtad,Cio.  Car. 
17}  and  see  Geiiatiiff  v.  Laks,  Cro. 


Car.  169 ;  Doe  d.  Freeland  v.  Burt, 

1  Term  Rep.  701  ;  Kertlakeyf,  White, 

2  Slark.  508. 

(h)  Kooystin  v.  Lueai,  1  Dow.  & 
Ryl.  506;  S.  C.  5  Baro.  &  Aid.  830 ; 
but  see  Morris  v.  Edgington,  3  TauoU 
94  ;  Criip  v.  Price,  5  Tauot.  548. 

(0  Harding  v.  Wilton,  2  Barn.  & 
Cress.  100 ;  S^C,  3  Dow.  &  Ryl.  287. 

(/c)  Windsmore  v.  Hubbard,  Cro. 
Eliz.  57.  The  word  **  term"  in  a  co- 
venant in  a  lease,  may  signify  either 
the  time,  or  the  estate  granted  ;  Evans 
V.  Vaughan,  6  Dow.  &  Ryl.  349 ; 
S.  C.  4  Bam.  U  Cress.  261 ;  and  see 
Wright  d.Armw,  Cartieright,  1  Burr. 
282 ',  S.C.i  Ld.  Ken.  629. 
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Landhrd  and  Tenarnl. 


MtAte  lo  the  Itwue  for  Us  ovn  life  (I).  Eaute*  for  Kfc  mnted  abaolutel]:, 
will,  geaerally  faking,  endura  u  long  ai  the  life  for  which  they  ure 
f^nted  (m) ;  but  where  Ihey  are  granted  conditionallv,  to  a  woman  ^n- 
ranfc  vidmtale  or  dum  tola,  their  duration  will  depend  upon  the  condt- 
tiun  (n).  Wliere  A.  detniua  to  B.  tar  the  term  of  hit  natund  life,  the 
demise  ii  primifacU  for  the  life  of  B. ;  but  whrre  A.  demiied  to  B.  bii  ez- 
ecuton  and  adminiitraton  for  the  term  of  iii  oitural  life,  and  the  lease 
contained  a  covenant  by  A.  for  quiet  enjoyment  cf  the  premises  by  B., 
hii  executors.  Sec  during  the  natural  life  of  B,,  it  was  held  that  the  word 
"  hii,"  in  the  demising  clause,  must  b«  referred  to  A.,  the  grantor,  and 
not  to  B.,  though  his  name  was  the  lost  antecedent  (s).  Where  a  penon 
devise*Undstohisexecut<irsfor  payment  of  his  debta,  and  until  bis  debt* 
are  psid,  it  is  not  an  estate  for  liie ;  but  the  Uw  gives  the  excculon  a 
chattrl  interest,  which  will  go  to  their  execulora,  and  continue  until  all  the 
testator's  debts  are  paid,  slid  the  freehold  and  inheritance  will  descend  in 
the  moan  time  to  the  heir ;  but  if  a  limitation  of  this  kind  were  made  by 
deed,  it  is  a  freehold  conditional  {p).  A  lease  for  year*,  if  the  lessee  sv 
long  live,  with  a  remainder  to  another  for  the  residue  of  the  term,  must 
he  construed  to  give  the  remainder-man  a  power  to  enjoy  during  all  the 


ccupied  by  U.  or  a  tenant  agreeable  to  A. ;"  and  "  a  clanae  w 
to  be  nddcil  m  the  leoBe,"  to  give  A.'s  son  an  option  lo  poseeta  the  bouse 
uhen  of  itgc;   it  was  held,  that  it  only  enured  for  the  joint  lives  of  A. 
and  B.  (r). 

A  lease  for  life  of  any  thing  wliatioever,  whether  it  lie  in  livery  or  in 
p^nt,  if  it  be  in  ok  before,  cannot  begin  at  a  day  to  come,  for  an  estate 
of  freehold  cannot  commence  inj'uttiro  (i) ;  therefore  if  a  lease  be  made, 
to  hold  to  the  letaee  for  life,  from  Michaelmas  next,  or  al\cr  the  death  of 
the  lessor,  or  after  the  death  of  J.S.,  this  lease  wonld  not  be  good(f). 
liut  a  lease  for  lives,  lo  begin  Irnin  the  day  of  the  dale  thereof,  with  seisin 
delivered  oflcrnardH,  is  good,  and  shall  not  be  said  to  convoy  a  freehold 
to  commence  in  fvtiiio(u)\  so  a  leaac  to  hold  to  the  leasre  forhishfe, 
which  term  shall  begin  after  the  determination  of  a  picrioua  term  foe 
three  live*  is  good  (w). 

2.  Leatttfor  Yeart. 

1 .  Commentcmcnt.'] — As  a  lease  for  years  is  a  mere  chattel,  it  may  be 
made  to  commence  either  presently  or  at  a  future  period,  at  a  day  to 
come,  as  at  Mkkatlmot  next,  or  at  three  or  ten  years  after,  or  nfler  the 
death  of  the  lessor,  or  of  J.  S. ;  and  when  it  is  to  commence  in^ftiro,  it 

(0  Co.  Lit.  4;3,&c. 

(n>  3  Black.  Com.  131. 

(n)Co.  Lil.412.  &v. 

(n)  Dot  d.  Pritrhard  v.  Dr-dd,  S 
Ilaro.  &  Adol.  G89  ;  £.  C.  3  Mev.  b 
Man.  838. 

Ip)  Co.  iDii.  43  1. ;  e  Co.  Hep. 
R1  h.  96  a. ;  CorMr  >.  Banwrififtim, 
1  !■.  Wms  509. 

m)  1l'ii>M  d.  Am  T.  Cailurighl, 
1  liufr.  JB3  ;  S.C.  1  Ld.  Ken.  a39. 

(r)  1>M  d   BiomfitU  V.  SnilA,  6 


East.  530;  S.  C.SSmllh.STO. 

(0  Shep.  Touch.  273  :  2  Bhck. 
Com.  144.314. 


_  (0  "  Fro 


DIB  J,  tioweie 


eilher  inclmive  or  exclauve.  iccord- 
ing  to  Ibe  subject  msller;  Puth  •■ 
Ut>lt  (  Uukt),  Cowp.  710,  72b. 

(u)  Fntman  d.  \trnm  v.  Wtti,  I 
Uils.  165. 

(u)  Uwltrhav  V.  Undtrliau,  Cro. 
Elb.  396. 
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is  caned  an  interesse  temini^  or  future  interest.  All  leases  for  years,  whe- 
they  they  begin  in  prasenti  or  injuturo,  must  be  certain  :  that  is,  they 
must  have  a  certain  beginning  and  certain  ending,  and  so  the  continuance 
of  the  term  must  be  certain,  otherwise  they  are  not  good  {w), 

A  lease  to  commence  after  the  determination  of  a  prior  lease,  shall 
begin  presently,  if  the  previous  lease  be  void  at  law  :  so  a  lease  intended 
to  commence  infutwroy  which  misrecites  the  prior  lease  on  which  it  de- 
pends in  a  material  point,  shall  begin  immediately  (jr). 

With  regard  to  the  date  of  a  lease,  it  was  formerly  held  that  a  lease  to 
commence  d  datu  included  the  day  of  the  date,  but  that  d  die  datus  ex- 
cluded the  day  (v)  ;  but  it  is  now  considered  that  the  words  '*  from  the 
day  of  the  date,'  mean  either  inclusive  or  exclusive,  according  to  the  con- 
text and  subject-matter ;  and  the  Court  will  construe  them  so  as  to  effec- 
tuate the  intention  of  the  parties  (w).  A  lease  "  from  the  day  of  the 
date,"  and  **  from  henceforth,"  is  the  same  thing  (zz).  As  to  an  impos- 
sible or  uncertain  date,  tliere  appears  to  have  been  this  distinction  taken 
in  the  books,  viz.  that  if  a  lease  be  made  to  begin  from  an  impossible 
date,  as  from  the  dOth  February,  it  shall  take  effect  from  the  delivery; 
bat  where  the  limitation  is  imcertain,  as  a  lease  made  the  10th  day  of 
October  to  hold  from  the  20th  day  of  November,  without  saying  what 
November  is  meant,  the  lease  is  thereby  vitiated,  because  the  limitation  is 
part  of  the  agreement,  and  the  Court  cannot  determine  it,  not  knowing 
the  terms  of  the  contract  (a).  Where  a  deed  has  no  date,  or  an  impos- 
fible  date,  as  the  80th  of  February,  and  in  the  deed  reference  is  made  to 
the  date,  that  word  must  be  construed  delivery  ;  but  if  it  have  a  sensible 
date,  the  word  date  occurring  in  other  parts  of  the  deed,  means  the  day  of 
the  date,  and  not  of  the  delivery. 

A  lease  may  commence  at  one  day,  in  point  of  computation^  and  at  ano- 
ther, in  point  of  interest  {b).  So  that  if  a  lease  bear  date  25th  day  of 
March,  and  is  delivered  on  the  day  of  the  date,  and  the  habendum  is  '*  from 
and  after  the  day  of  the  date,  for  seven  years  next  following,  &c.,  it  begins 
in  computation  from  the  delivery  of  the  deed,  which  was  the  day  of  the 
date,  and  in  interest  the  next  day  alter  the  date. 

Though  there  appear  no  certainty  of  years  in  the  lease,  yet  if  by  reference 
to  a  certainty  it  may  be  made  certain,  it  is  sufficient  (c).  If  a  lease  be 
made  daring  the  minority  of  J.  S.,  or  until  J.  S.  shall  come  to  the  age  of 
twenty-one  years,  these  are  good  leases ;  and  if  J.  S.  die  before  he  come 
to  his  full  age,  the  lease  is  ended;  but  if  the  parson  of  Dale  make  a  lease 
of  his  glebe  for  so  many  years  as  he  shall  be  parson  there ;  this  is  not 
certain,  nether  can  it  be  made  so  by  any  means ;  and  yet  if  a  parson  shall 
make  a  lease  from  three  years  to  three  years,  so  long  as  he  shall  be  parson, 
this  is  a  good  lease  for  six  years,  if  he  continue  parson  so  long,  and  for  the 
residue  void  for  uncertainty  (d). 


(w)  2  Black.  Com.  144;  Shep. 
Touch.  267, 272. 

(x)  Miller  v.  Maynwaringt  Cro. 
Car.  397  ;  LUyd  v.  Gregory ^  Cro.  Car. 
602 

Cy)  Haths  v.  Ash,  2  Salk.  413  ;  5. 
C.  I  Ld.  Raym.  84 ;  and  see  Anon, 
Lo(ft,275. 

(VV)  ^^g^  ^*  I<«^  (Dttlce),  Cowp. 
714 ;  Bac.  Abr.  tiu  Leases,  (L.  I.) 

(u)  JJewtlyn  v.  WiUianu,  Cro. 
;ae*253. 


(«)  Bac.  Abr.  tit.  Leases*  (L.  1.)  ; 
Anon.  1  Mod.  180  ;  and  see  Styles  v, 
WardU,  7  Dowl.  &  Kyi.  607 ;  S.  C. 
4  Barn.  &  Cress.  908  ;  Steels  v.  Mart, 
6  Dowl.  &  Ryl.  392  ;  S,C.A  Barn. 
&  Cress.  272. 

(6)  Enys  w.  Dimnithome,  2  Burr. 
1190. 

(e)  Shep.  Touch.  272. 

(d)  In  all  these  cases  of  uncertain 
leases  made  with  limitations  as  afore- 
said, as  until  such  a  thing  be  done,  or 
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2.  Duration.'] — The  duntioti  of  leue*  for  yean  ouglit  to  be  SKettuned 
either  by  tbe  eipren  limitation  of  the  partie*  at  the  time  of  making,  or  by 
a  Tcfeience  to  some  collateral  act,  nhich  may  with  equal  certainty  measure 
their  conlinuBnce,  or  diey  will  be  Toid(e).  In  a  recent  ckiee,  an  initiu- 
neiit,  by  «1iich  A.  agreed  to  let,  and  B.  to  take,  certain  premiae*  on  the 
terma  that  B.  ahall  pay  certain  ipecified  aumi,  varying  in  amount  at  the 
end  of  every  thi  ee  ; ean,  up  to  a  ipecified  date,  and  which  provided  that 
from  and  after  that  date,  "  he  thould  paif  the  clear  annual  real  of  9L  tilt 
the  rnd  of  the  Irasr,"  without  mentioDing  any  period  at  which  the  leaae 
was  to  teiminate,  wai  held  by  Beat^  C.  J.  to  be  good  only  for  the  time 
previous  to  the  dale  at  which  the  9/.  waa  to  commence  (/). 

If  a  man  make  a  leaae  for  yean,  without  laying  how  many,  it  ahall  be 
a  good  leude  for  two  yean  certain.  A  parol  demue  to  hold  from  year  to 
jeai',  and  so  on  ai  long  aa  it  shall  pleate  both  parties,  ia  a  lease  for  two 
years,  and  after  evety  aubsequent  year  b^un,  ia  not  delerminable  till  that 
year  be  ended  (g)  :  but  a  demise  for  a  year,  and  so  from  year  to  year,  it 
not  a  lease  for  two  yean  and  anerwards  at  will,  but  it  is  a  lease  for  tveij 
particulur  year,  and  after  the  year  is  begun,  the  defendant  cannot  detei- 
■nine  the  tease  before  the  year  ii  ended:  «o,  if  a  panon  makealeaiefir 
a  year,  and  so  from  year  to  year  aa  long  as  he  ahall  conlinue  panon,  or  M 
long  oa  he  shall  live ;  this  is  a  lease  for  two  years  at  least,  if  be  live  oi 
continue  pardon  so  long(A}. 

A  leaae  "  for  seven,  fourteen,  or  twenty-one  years,  as  the  lessee  shall 
think  proper,"  upon  which  the  lessee  enters  and  continues  in  poisesdon, 
is  undoubtedly  a  good  leaae  for  seven  years,  whatever  may  be  ila  validity 
BB  to  the  two  other  eventual  terms  of  fourteen  and  twenty-one  years  (i). 
A  lease  iti  17So,  for  Ibree,  e\x  or  nine  years,  delerminable  in  1788,  1791, 
or  1T94,  is  a  lease  for  nine  years,  determinable  at  the  end  of  three  or  nx 
yearn,  bv  either  of  the  parlies,  on  giving  reasonable  nolioe  to  quit(fc).  If 
B  lease  be  grunted  for  seven,  fouiteeo,  or  twenty-en  e  years,  ihe  lessee  only 
haa  the  option  st  which  of  the  above  periods  the  Icuse  shall  determine  {t) ; 
so  it  was  held,  where  the  lease  wai  for  fourtt^u  or  seven  years,  on  the 
ground  thai  every  doubtful  grant  must  be  conslrued  in  favour  of  the 
grantee  (m). 

So  if  a  lease  be  made  for  twenty-one  years,  with  a  further  covenant  by 
the  lessor,  "  that  tba  leasee  shall  have  the  same  for  twenty-one  yeara  more 
after  the  expiration  of  the  said  term,  and  ao  from  twenty-one  years  to 


so  long  as  such  a  thing  coDlinue,  tee. 
if  livery  of  seisin  be  m^de  upon  them, 
they  may  bt  good  lea^s  for  life,  d>- 
termiDible  upon  the»  conlinnnciei, 
although  Ibey  csonal  be  good  leases 


:  eipresaioQ 


1.  (L.  3.) 


(0  Uac.  Abr.  1 


aa  tfaey  may  come  and  retire  again  un- 
der the  ciicumstaDcts  aflecling  them  ; 
Co.  Lit.  46  ;  stal.  33  Heniy  VIU.  e. 
38;  Shep.  Touch.  375 ;  Cro.  Car.  101. 

(/)  GyBiiM  V.  Mayntimit,  3  Car. 
tc  Payne,  302. 

(g)  Bac.  Abi.  tit.  I^aaea,  (L.  3) ; 
Legg  y.Slmdmck.iSa.]k.  iU;  Dtnn 
d.  JaeUm  i.  Carlicrighl,  4  EatI,  39, 
32;  Narrit  v.  £miu,  1  Wits.  369. 
In  the  case   i^  I.tgg  v.  Slnidunth, 


Holt,  C.  J.  held  ihat  the  leninl  could 
not  determine  the  estate  in  the  middlB 
of  tba  year  ;  aad  thai  the  ei 
"  foretery  partlci 

mesn  thai  auch  a  leiM  operates  as  • 
dislincl  damiie  for  each  year  sapB* 
niely,  but  Ihat  when  any  year  ha* 
conimcDccd,  ii  is  good  for  ine  wbole 
of  tbal  year ;  BireA  *.  ICr^l,  1  Twin 
Bep.  380. 

(A)  Bac,  Abr.  tiL  Leiaei,  (L.  S.) 
(i)  TcrgauH  ».  Ci>nii>&,  S  Bur. 

(1^)  Gcodright  A.  Hmll  V.  Ridtarrf. 
iM,3TemiKep.463. 

(0  D..S  ..Virri«r,3Boe.&Pnl. 
399,  443 ;  4'.  P.  Prjc*  v.  Dyr,  17 
Ves.jun.3S6. 

(m)  Dm  d.  WM  T.  Diva,  S  Snnt^ 
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twen^-one  yean,  until  ninety-nine  yean  thence  next  ensuing  shall  he 
complete  and  ended,"  the  fint  twen^one  years  shall  not  be  reckoned 
part  of  the  ninety-nine  yean  (n).  Where  one  made  a  lease  for  three 
years,  and  so  from  three  yean  to  three  yean  until  ten  yean  should  be  ex- 
pired ;  it  was  held  to  be  a  lease  but  for  nine  yean,  and  that  the  odd  yeai 
dxMild  be  rejected,  because  that  could  not  come  to  fall  within  any  three 
entire  yean  according  to  the  limitation  (o).  In  a  modern  case,  where 
there  was  a  demise  of  freehold  and  copyhold  lands,  at  an  entire  rent,  to 
hold  so  much  as  was  freehold  for  twenty-one  years,  and  so  much  as  was 
eonyhold  for  three  years,  and  there  was  a  covenant  for  renewal  of  the  lease 
or  the  copyhold  every  three  years,  toties  qttoties  during  the  twenty-one 
yean  under  the  like  covenants ;  and  that  in  the  mean  time,  and  until 
luch  new  leases  should  be  executed,  the  lessee  should  hold  the  said  land, 
as  well  copyhold  as  freehold,  &c. ;  it  was  held,  that  this  was  only  a  lease 
of  the  copyhold  for  three  years,  and  that  the  lessor,  after  the  three  yean, 
might  recover  the  premises  in  ejectment  against  the  lessee,  there  not 
haWng  been  any  fresh  lease  granted  {p). 

Where  one  made  a  lease  for  forty  years,  ''  if  his  wife  or  any  of  their 
iHue  should  so  lon^  live;"  it  was  adjudged,  that  the  lease  was  not  deter- 
mined by  the  death  of  one  of  them,  but  should  continue  till  all  were  dead, 
by  reason  of  the  disjunctive  or,  which  goes  to  and  governs  the  whole  limi- 
tation ;  but  if  the  words  had  been  "  if  his  wife  and  issue  should  so  long 
live,"  there  clearly,  by  the  death  of  any  of  them  within  the  forty  years,  the 
term  had  been  at  an  end,  by  reason  of  the  copulative  and,  which  conjoins 
all  together,  and  makes  all  their  lives  jointly  tiie  measure  of  the  estate  (9). 
If  a  lease  be  made  to  two  for  yean,  if  they  should  so  long  live,  it  would 
determine  by  the  death  of  one  of  them,  because  their  life  is  but  a  collateral 
ccmdition  and  limitation  of  the  estate,  which  therefore  is  broken  when  one 
dies: — this  difien  therefore  from  a  lease  to  two  persons  for  their  lives,  for 
Uiat  gives  an  estate  to  both  for  their  lives,  and  both  have  an  estate  of  free- 
hold therein  in  their  own  right ;  which  consequently  cannot  determine  by 
the  death  of  one  of  them,  for  then  the  other  could  not  be  said  to  have  an 
eitate  for  his  life,  as  the  lessor  at  first  gave  it  (r).  Where  a  lease  was 
made  for  twenty-one  years,  if  the  lessee  lived  so  lonff  and  continued  in 
the  lessor's  service;  and  a  question  was  raised  on  the  lessor's  death,  whe- 
dwr  the  term  was  determined :  three  of  the  justices  held,  that  the  lease 
oontiDued ;  for  it  was  not  by  any  laches  in  the  lessee,  but  the  act  of  God 
that  he  did  not  serve  any  longer ;  but  the  fourth  was  strongly  against  it, 
because  it  was  a  limitation  to  the  estate,  that  it  should  not  continue  longer 
than  he  served  (f). 

8.  Retervation  of  Rent. 

1.  Different  De$criptiont  of  Rent/] — There  are  at  common  law  three 
sorts  of  rents : — rent-service,  rent-charge,  and  rent-seek.  Rent-service  is 
so  called*  because  it  has  some  corporeal  service  incident  to  it,  as  at  the 
least  fealty;  so  that  copyhold  rents  paid  by  the  tenants  of  a  manor  to  the 
lord,  for  their  tenements  holden  by  copy  of  the  courtrroU,  having  fealty 
inddcDt  to  them,  are,  in  their  very  nature,  rent-service  {t), 

A  rent-chof^e  is,  where  the  owner  of  the  rent  has  no  nitare  interest  or 

(«)  Maaehester  CoUegt  v.  Trafford,  com,  Cro.  Eliz.  269.. 

SSbow.  31.  (r)  Bac.  Abr.  tit.  Leases,  (L.  4); 

(a)  Bac.  Abr.  tit  Leases.  (L.  3) ;  Roll.  Rep.  309. 

IM  see  Plowd.  Rep.  273,  622  a.  (s)  Wrenfard  v.  GiUs,  Cro.  Elis. 

(p)  Fenmw  d.  Eattkam  ? .  Child,  2  643. 

Hssis  &  Sdw.  255.  (0  Uugher^.  Humphrmf,  Cro. EKs. 

(f)  Co.  Lift.  S25a;  Urd  Vaux's  524* 
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rovertion  b  tbe  Und ;  ■■  where  k  man  by  deed  malea  orer  to  otben  bw 
trbole  eitate  in  fee-iimple,  with  a  certain  rent  pnable  thermit,  uid  addt 
to  the  deed  ■  covenant  or  dftu*e  afdiitren,  tbat  if  tberent  be  fn  arrear  or 
behind,  it  iiliall  be  lawful  to  distrain  for  the  lame :  in  thii  cate,  the  land  ia 
liable  to  the  diiCresi,  not  of  cotmnon  right,  but  bjr  virtue  of  tlie  clauM  in 
the  deed;  and,  therefore,  it  ii  called  a  rmt-diaTge,  became  in  tfait  manner 
the  land  is  charged  witb  a  distreM  for  the  paytoent  of  it  (a) :  a  fee-farai- 
lent  it  a  rent-charge  or  rent-oervice,  which  ii  reBerred  on  a  giant  in  fee; 
the  name  is  founded  on  the  perpetuity  of  the  reu^  or  teniee,  and  not  on 
the  amount. 

Renl-Ktk,  or  barren  rent,  it  in  eS^  nothing  mote  then  a  rent  reierred 
by  deed,  but  without  an;  clause  of  diatren;  and  differs  from  a  rent-cbarge 
only  in  being  reaerred  vithout  a  clause  of  diatren.  Rents  of  aaaise  am 
the  certain  eelabtished  rent*  of  the  freeholders  and  ancieDt  c^bolderi  of 
a  manor,  and  which  cannot  be  departed  from  :  those  i^  the  frraholdecsare 
frei]uendy  called  cbicf-renta,  and  both  sorts  are  indiffiirently  denominated 
quit-rents,  because  thereby  the  tenant  goes  ouit  and  free  of  aO  other  ser- 
vicet(o).  Payment  ofan  unvaried  rent  fbr  along  teiie*  of  year*  to  tbeloid 
Ot  a  manor,  is  evidence  only  of  a  dtle  to  the  rent,  bat  not  to  the  land  in 
et  of  which  the  rent  is  paid  {/).    Rack-rent  it  a  rent  <f  the  Adl  nlnt 
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Another  species  of  rent  occurs,  the  payment  of  which  is  generally  stipu- 
lated for  by  a  covenant  in  the  lease;  and  (his  is  sometimes  celled  a  fore- 
hand reut,  and  sometimes  a  fore-gift  or  income,  but  more  commonly  a 
fine  ;  it  is  a  premiiitn  given  by  the  lessee  at  the  time  of  taking  bit  lean 
and  has  been  considered  aa  an  improved  rent  In  the  case  of  renewal  of 
a  lease  by  an  ecclesiaBtical  corporation,  if  an  accident,  which  has  not  hap- 
pened from  their  fault,  or  that  of  the  tenant,  delay  the  lease,  yet  if  it  be 
not  completed  till  a  new  member  comes  in,  he  shall  have  his  proportion 
of  the  fine  (_y). 

Tliese  ore  the  general  divisions  of  rent;  and  the  difference  between 
them  (in  respect  of  the  remedy  for  recovering  them)  is  now  totally  abo- 
lished bv  statute  4  Geo.  II.  c.  2S;  as  all  peiMns  may  have  the  like 
remedy  by  distress,  for  rents-seek,  rents  of  anizc,  and  chief-rents,  that  i* 
for  such  as  had  been  paid  for  three  years,  within  twenty  yean  before  the 
pauing  that  act,  or  for  such  as  have  been  since  created,  as  in  case  of  renta 
reserved  upon  lease(r).  The  tlatnte  12  Car.  II.  c.  IM,  s.  5,  provide*, 
lliat  nothing  therein  contained  shall  be  construed  to  take  away  any  rents 
certain,  or  other  service  incident  or  belonging  to  tenure  in  common  socage, 

(u)  BrndbuT])  V.  Wr'tght,  3  Dougl.  iBiDjinitinceinow thrteur four ehief- 

C3S.    i'his  species  of  rem  ii  cilieinely  lenti  charged  upon  the  tame  land,  and 

cnmmoD  in  the  (own  of  Msnchesler  ;  son>etiTiief  even  more.   It  iidiiBcnltto 

inilced  it  niijiht  slmosl  be  ssiO  that  conceive  the  conrusion  which  hu  thes 

neirly  the  whole  of  tlie  land  in  that  been  inlroduced  into  the  liilet  lo  pre- 

luwn  is  held  lubject  to  ihepajmenlDf  per'y  l   indeed  tlis  etil  is  only  now 

one  or  more  such  charges,  which  aie  beginnin;  to  be  felt, 

there  called  ckitj  rentt.   Ai  ibry  wers  (v)  2  iilsck.  Com.  4)  ;  Gilb.  an 

aiiginallyiolrDducedlhere—somewhal  Rents,  3B  ;  Co.  Liu  144;  Harg.ii.5. 

lesi  than  a  cenluiy  ago,  st  the  lime  (t)    tiiu  d.    Whitick    T.   Jahntim, 

the  town  first  began  to  make  Ihoie  Cow,  173.    The  piasonptioo  is,  that 

ispid  sdvancei  towards  riches,  which  such  rem  is  a  quitrent. 

ilhu  subti'<iuently  sttaioed, — fnr  the  (y)  Iriih   Societii   i.  KmOiaai,    1 

uurpose  of  eniblioe  persoDi  (o  build  Terra  Itep.  4B6 1  Smthall  r.  Ltadlnttrr, 

.      J  , — :..,  ,._  3TeiinRep.46l;B'yaMV.Ba«.p(ini, 

3  Alk.  473. 

(i)  3  Black.  Con.  43. 
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or  the  fealty  and  distress  incident  thereunto ;  and  that  such  relief  shall  he 
paid  in  nvpect  of  such  rents  as  is  paid  in  case  of  a  death  of  a  tenant  in 
common  socage. 

2.  Mode  of  reserving  of  Rent,  4rc.] — Rent  may  be  reserved  by  any  ex- 
pressions declaratory  of  the  intention  of  the  parties,  that  a  rent  shall  b 
payable:  but  such  reservation -ought  to  be  certain;  so  that  where  a  man 
demised,  rendering  rent  "  after  the  rate  of  18/.  per  annum ;  the  reserva- 
tion was  held  to  l^  void,  as  it  did  not  appear  what  rent  he  should  pay  in 
certain,  or  at  what  time  (a) :  though  it  has  been  laid  down,  that  if  there 
be  any  thing  in  the  reservation  by  which  the  amount  of  the  rent  may  be 
ascertained,  this  will  be  as  good  as  if  the  sum  itself  were  clearly  specified, 

ri  the  maxim,  that  id  certum  est  quod  certum  reddi  potest  (6).  Besides 
reservation  of  the  rent,  a  special  covenant  for  the  payment  of  it  is 
almost  invariably  inserted  in  the  lease. 

Rent  may  be  reserved  to  commence  before  the  lessee  is  to  enter  upon 
the  enjoyment  of  the  land  (c) :  and  a  subsequent  agreement  may  by  rela- 
tion operate  to  make  a  reservation  of  rent  from  the  beginning  {d). 

Properly  speaking,  a  rent  can  be  reserved  out  of  no  inheritance,  but 
inch  as  is  manurable,  as  it  is  called,  or  upon  which  the  lessor  may  enter 
to  distrain,  as  upon  lands  and  tenements,  reversions  and  remainders; 
therefore  a  lease  of  the  vesture  or  herbage  of  the  land,  reserving  rent,  is 
good,  because  the  lessor  may  come  upon  the  land  to  distrain  the  lessee's 
fieasts  feeding  thereon :  but  a  reservation  of  grass,  herbage,  or  other  ves- 
ture of  the  land,  would  be  bad,  because  they  are  part  of  the  thing  de- 
mised (e).  There  is  this  difference  between  a  reservation,  which  is  dways 
of  a  thing  not  in  being,  but  newly  created  or  reserved  out  of  the  land  or 
tenement  demised ;  and  an  exception,  which  is  ever  a  part  of  the  thing 
granted,  and  of  a  thing  in  being. 

Where  several  premises  are  let  at  one  specified  rent,  as  for  6/.,  with  a 
subsequent  statement  as  to  the  respective  value  of  each  such  rent  is  said  to 
be  entire,  and  a  clause  of  re-entry,  for  the  non-payment  of  any  part  of  the 
rent^  will  be  good  (f) ;  but  if  premises  of  this  sort  are  let  at  several  rents, 
as  30s,  for  one,  ana  20s.  for  another,  there  the  rent  is  several;  and  there- 
fore the  non-payment  of  the  rent  of  one,  would  be  no  cause  of  entry  into 
another  (g). 

3.  Construction  of  the  Terms  in  which  Reservation  of  Rent  is  reserved,] 
— ^Where  there  are  special  days  of  payment  mentioned  in  the  reddendum, 
the  rent  ought  to  be  computed  according  to  the  reddendum  and  not  ac- 
cording to  the  habendum;  but  where  the  reservation  is  general,  as  half- 
jreariy  or  quarterly,  and  no  special  days  are  mentioned,  there  the  half- 
year  or  quarter  must  be  computed  according  to  the  habendum  (h),  A  net 
rent  is  a  sum  to  be  paid  to  the  landlord  clear  of  all  deductions  (i). 


(«)  Parker  v.  Harris,  1  Salk.  262; 
8.  C.  4  Mod.  79. 

(b)  Orby  }f,  Mohun,  2  Vera.  531, 
542;  S.  C,  2  Freein.  291  ;  3  Bro. 
P«ul.  Cas.248 ;  Gilb.  Eq.  Rep.  45. 

(c)  Gilb.  CD  Rents,  25. 

(d)  M*Uish  V.  Tate,  Cowp.  781. 

(e)  Co.  Lit.  47,  142  a ;  Gilb.  on 
K«Dts,26. 

(/)  Gilb.  on  Rents,  34. 

(g)  Where  there  is  a  demise  of  pre- 
mset,  and  an  entire  rent  reserved,  if 
any  part  of  the  premises  could  not  be 

2 


legally  demised,  the  whole  demise  is 
void  ;  Doe  d.  Griffith  v.  Lloyd,  3  Esp. 
78. 

{h )  Where  rent  was  to  be  payable 
by  a  parol  demise  from  the  Lady-day 
following,  evidence  of  the  custom  of 
the  country  was  admitted,  to  show 
that  by  "  Lady  day,"  •«  Old  Lady- 
day**  was  intended ;  Doe  d.  Hall  v. 
Benson,  4  Barn.  &  Aid.  588. 

(t)  BenheU  v.  Womixck,  7  Barn.  & 
Cress.  627  ,$  C,\  Man.  &  Ryl.  644 ; 
3  Car.  &  Payne,  96. 
x5 


Im^ordimdTtaaMt. 


If  rent  be  mada  pk^aUe  yeariy  irithoot  wing  "  itaiag  O*  Mid  tt'i^'* 
vet  the  pAjmcnt  miut  be  made  everj  year  diitmg  die  eoatJDUiMa  of  ua 
leua  (ft).  So  that  if  a  man  demiae  tar  fire  jaan,  icndaii^  lOU  to  te 
paid  l^  equal  portion*  during  the  tam,  it  muat  b^  paid  yttrly,  ^baa^ 
uat  word  wai  ranitted  (/).  If  «  leaae  be  made  MBJdninK  mt  at  dia  two 
nanal  feoiti  of  the  vear,  without  tped^Dg  what  ftuti,  ttie  law  muiliiiM 
•ucli  peymenti  to  be  made  at  Midiaehnka  and  Lady-^j,  and  bv  aqnal 
pottioD*,  Uionjb  oot  bo  mcDtianed  in  the  deed.  If  a  man  make  a  leaae  to 
anoOierMi  the  6th  day  of  Ainin^  Tendering  yearly  rait  at  two  tnma  af 
the  year,  via.  at  Lady-^y  and  Midudraa^  n  equal  pottiDD*;  thonghia 
diia  eaae  hy  the  appointineat  of  the  parties  Lady-day  be  the  firat  torn 
mentioned,  yet  the  firtt  paymeot  ahallba  mftla  at  Hi^admai  enmiiic  Ai 
date  irf  the  IcBie:  for  without  meh  tianipadden  irf  .the  wotdi  of  the  Saa^ 


D  of  the  parlici  cmld  nererbaftilfilM;  becanae  the  rent  ■ 

lually,  and  the  letwr  would  low  Ibe  prdit*  of  one  haVmari  ]f 

the  fint  rent  wai  not  payable  at  Hidiaehnaa ;  and  the  lewee  woidd  e^i^ 


the  huid  from  the  dale  d  ibe  leaae  to  the  fint  Hichaelma^  and  likeMM 
from  the  lait  Lady-day  of  the  term  to  the  expiration  of  it,  without  paytng 
anything ;  becaiue  thouKb  the  rent  ended  in  Angui^  yet  the  payment  waa 
not  to  t^  made  till  the  Michaelnai  fbllawing,  tmbre  which  time  the  leaM 
would  hare  expired  (m).  If  rent  be  Teaeived  quarterly  or  halFyeady, 
each  gale  (n)  i«a  diitinct  debt(o). 

4.    To  xchom  Rrnt  mutt  lie  rrMnrd^ — Rent  rauit  be  reaerred 


>fd^—l& 


himself,  and  not  to  a  ttranger ;  for  it  ought  to  be  made  to  him  from 
nliom  the  knd  passe*:  no  one  but  the  king  can  make  a  reserration  of 
rent  to  a  ilijnger.  If  A.,  and  B.,  his  son,  by  lease  reciting  (hat  B.  is  the 
heir-apparent  of  A.,  let  for  years,  to  commence  after  the  death  of  A^ 
rendering  rent  to  I).,  it  wilt  be  void ;  for  a  rewrvation  to  him  by  hi*  proper 
name,  and  not  to  him  as  heir,  is  the  same  a*  if  it  were  to  a  str8nger(p) : 
ao,  if  a  lease  for  yean  be  made,  rendering  rent  to  the  hein  of  the  leaM>r| 
the  reservation  ii  said  to  be  bad,  because  not  to  the  lessor  lirst(9):  and 
where  by  a  lea^e,  rent  was  reserved  to  a  person  not  a  party  to  the  lease, 
and  llie  lessee*  covenanted  with  him  and  the  lessors  to  pay  ren^  &c,  it 
WHS  held,  iliat  he  could  not  join  with  the  lessors  in  an  action  of  covenant 
for  non-payment  of  the  rent(r).  The  reserratiou  has  always  been  con- 
.  strued  most  for  the  advantage  of  the  lessee,  and  againat  the  lessor :  ao 
that  the  rent  be  paid  during  the  time :  though  if  no  person  be  mentioned 
the  reservation  is  eitended  by  implication  of  law  to  the  le*»or  and  hit 
heiTa(i). 

As  the  annual  mm  reserved  in  the  nature  of  rent,  i*  intended  by  cnnrls 
of  law  to  follow  the  reversion,  inaccuTaciei  of  expression,  by  which  Ih* 
reservation  ii  made  to  other  person*  than  the  reversioner,  have  not  ths 
effect  of  severing  it  from  the  reversion  :  thus,  if  the  reservation  be  made 
to  the  owner  in  fee,  liis  heiis,  executors,  or  asMgns,  the  word  "  executor*" 
will  be  rejected,  and  the  rent  will  go  with  the  reversion  and  belong  to  the 
hein:  and  if  a  tenant  in  tail  demise  for  years,  rendering  rent  to  himaelf 

(fc)  Glib,  on  Recti,  61 ;  HtrHiig.  (>)  WtUy  v.  PAilli/ii,  3  V«m.  129. 

ton  V.  H'iH,  Cm.  Kill.  48G ;   S.  C.  (p)  Com.  Dig.  tit.  Rent,  (B.  S.> ; 

Mooie,  469  i  Noy,  57  Oa(«i  v.  Frith,  Mob.  130  ;  Co  Lit. 

(I)  Con.  Drg.  tit.  Rent,  (D.  B.)  41,  143b  ;  Saeinertll  v.  Fnvgal,  i 

(n)  Gitb.  on  Regii,  49,61 ;  Hilt  i.  Saund.  310. 

Crdfiri,  Plow.  111.  (g)    Whillocki'  case,  6  Co,  Rep. 

(h)  The  periodical  payments  of  lent  70, 141, 

are  called  "  ga'e,"  from  grvtt,  a  lent  (r)  Stuthamplan  (Lord)  v,  Bresm, 

or  duty.— Sralnian'*  Cki«aiy,  voca  6  Bar.  &  Cress.  718. 

Caitl/iM.  if)  Shsp.  Touch.  114. 
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■nd  bis  Imuv,  this  eoes  to  the  heir  in  tail(0>  and  not  to  the  general  heir : 
or,  if  a  tenant  for  fife,  having  a  power,  demise,  rendering  rent  to  himself 
his  hdrs  and  assigns,  it  shaU  be  adjudged  to  him  in  remainder.  If  the 
zeservation  be  only  to  the  lessor,  and  the  deed  do  not  say  also  "  to  his 
beirs,  executors,"  &c.,  this  reservation  shall  continue  only  for  the  lifetime 
of  the  lessor,  and  determine  with  his  death ;  for  expretsum  J'ac'U  ceuare 
taciturn  (ti) :  so,  if  a  man  reserve  rent  to  him  or  his  heir,  it  will  be  good 
to  him  for  his  life  and  void  to  the  heir :  so  also  if  the  lessor  be  seised  in 
lee^  and  make  a  lease  for  life  or  years,  rendering  rent  to  the  lessor,  or  bis 
ezecutors  or  assigns ;  in  this  case,  the  rent  shall  continue  only  for  the  life 
of  the  lessor  (v):  but  if  the  reservation  be  to  the  lessor,  his  heirs  and 
aangns,  in  the  copulative,  or,  in  the  disjunctive,  to  him  or  his  heirs,  (or  to 
bim  or  bis  successors,  if  it  be  the  lease  of  a  corporation,)  during  the  term^ 
then  the  heir  or  the  assignee  of  the  reversion  shall  enjoy  it  (jr). 

5.  Retervation  of  Rent  underPotcers,'] — Where  a  lease  is  made  under 
a  leasing  power,  it  must  clearly  appear  by  the  instrument  that  the  proper 
rent  has  been  reserved  (y) :  and  although  generally  the  lease  must  specify 
the  rent  reserved,  yet  in  some  cases  the  reservation  may  be  made  m  the 
terms  of  the  power  generally  (s).  If  the  lease  be  of  lands  subjected  to  a 
power,  together  with  other  lands  not  so  subjected,  and  there  be  equivocal 
words,  wmch  render  it  doubtful  to  which  the  reservation  of  the  rent  may 
be  referred,  namely,  whether  to  the  premises  on  which  the  power  attaches, 
or  otherwise,  and  the  lease  cannot  take  effect  unless  the  rent  be  to  issue 
oat  of  those  premises;  then  the  better  opinion  seems  to  be,  that  the 
reservation  shall  be  taken  as  referable  only  to  the  premises  subjected  to 
the  power,  and  that  by  such  means  the  lease  may  be  made  good. 

Although  at  common  law,  rent  can  be  reserved  only  to  the  lessor  and 
bis  heirs,  who  are  privies  in  blood,  and  not  to  any  who  is  privy  in  estate, 
as  to  him  in  reversion,  remainder,  &c. :  yet  in  the  case  of  potcerty  the 
reservation  to  a  tenant  for  life,  and  his  heirs,  is  good,  and  shall  enure  as 
rent  to  the  remainder-man,  and  he  may  distrain  for  it 

1.  What  will  be  romtidered  "  Acanftomed  Rent**  at  to  i^mounf.]— The 
terms  "  ancient  and  accustomed  rent,"  in  a  power  to  lease,  are  to  be 
understood  as  speaking  of  rent  which  was  reserved  at  the  creation  of  the 
power,  if  a  lease  were  then  in  being ;  or  that  which  was  last  before  re- 
served, if  no  lease  were  then  in  being ;  for  he  who  created  such  a  power 
intended  no  more  than  that  the  lessor  and  lessee  should  not  be  aole  to 
put  the  estate  in  a  worse  condition  than  it  was  when  the  power  was 
created  (a).  If  two  several  farms  have  been  usually  let  at  separate  rents, 
they  cannot  be  demised  to  one  tenant,  under  a  power  to  lease  at  the 
ancient  rent,  though  a  greater  rent  be  reserved ;  for  the  intent  of  such  a 
reservation,  is  not  only  that  the  old  rent  shall  be  reser\'ed,  but  that  it  shall 
issue  out  of  the  old  land  (6).  It  has  been  held  that  part  of  premises  for« 
merly  demised  jointly  with  others,  at  one  entire  ren^  might  be  let  under 
the  terms  of  such  a  power,  at  a  rent  bearing  the  same  proportion  to  the 


(<)  Com.  Dig.  tit.  Rent,  (B.  5.) 

(a)  Sbep.  Touch.  114;  2  Wms. 
StUDd.  368,  n.  (2). 

(v)  Co.  Uu  214  a. 

(x)  Com.  Dig.  lit.  Reot.  (D.  5). 

(y)  Ker  v.  Roxburgh  (Duki),  2 
Dow. 149. 

(i)  Pow.  on  Pow.  655 ;  Orbu  v. 
Uokun,  3  Bro.  Pari.  Cas.  248 ;  S.  C. 


Gilb.Eq.Rep.45;  2  Vera.  531, 542; 
2  Freem.  29l. 

(a)  Bac.  Abr.  tit.  Leases.  In  a 
very  recent  cs&e  this  doctiioe  seems  to 
have  been  recognized.  Doe  d.  DougUu 
V.  Lock,  4  Nev.  &  Man.  807. 

(6)  Pow.  on  Pow.  554 ;  Doe  d.  Wil- 
liamt  V.  Matthews,  2  Mev.  &  Man. 
261. 
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nld  nnt,  tlwt  the  premiMi  dcmiied  bj  the  Uue  bore  to  di«  «Iicile 
formerlT  )ieiiii*cd(r). 

If  ■  IcMe  be  made  under  ■  power  nqinring  ■  ivaiii  lutiDn  of  the  trw 
atul  oRfienf  rent,  and  the  rent  rewrred  be  ttot  eonfimuble  to  &»t  bodi 
in  mumtiiu  and  quality,  and  manner  of  reeemtioD  aleo,  the  Imm  (it  ii 
■aid)  willlw  void  (J).  Herioti  and  (be  like  need  not  be  merved  m  k 
leate  mnde  under  a  power,  rettiatned  to  tbo  Tendering  the  true  and  andeot 
Tent ;  for  they  are  casual  and  accidental  Mrricei,  and  therefore  &11  not 
within  the  meaning  of  luch  re*triction(e};  but  the  omkuon  to  reMrraa 
heriot,  where  a  heriot  hai  been  accuitomahly  reflarred,  will  vitiate  the 
lewetO- 

I  r  there  be  a  difference  ai  to  the  lime  of  the  pajment  of  Ae  rent,  w 
that  it  be  not  payable  at  the  tame  petiodi  u  anciently,  that  will  ritiate  a 
leuc,  under  a  power  rettricted  to  be  made,  rendering  the  true  and  andent 
rent :  thui  a  resnvation  of  the  rent  at  two  day*,  wbere  the  rent  wai 
formerty  referred  and  payable  at  fourdayi,  would  make  theleaie  Toidfg); 
a*  it  ii  more  beneficial  to  have  it  p«ud  four  timet  a  year  than  twice :  and 
all  btneficiel  qualilUi  of  the  rent  oiuht  to  be  ranred  and  obaerred(A). 
It  hai  however  been  doubted,  whether  a  quarterly  reeerra^o  of  i«it 
which  had  been  preriouily  reserved  half'yewly  will  vitiate  the  ]eaie(0. 
The  whole  rent  muit  be  payable  annually  during  the  whole  term ;  for  the 
design  of  the  donor  la  not  answered,  unlen  ■  continual  revenue  be  yeariy 

Kyable  by  compulaion  of  law,  and  not  in  expectancy  or  in  /atiin>{k): 
t  under  a  power  to  make  leases,  reserving  Ihe  ancient  yearly  rent 
annually,  if  it  were  reserved  u{ion  a  day  before  the  year  was  up — ai  if 
the  year  ended  at  Christmas,  and  it  was  reserved  at  Michaelmas — it  would 
be  sufficiently  in  pursuance  of  the  power(/). 

2.  Wlial  vtitt  be  conttrufd  at  hett  Rent.] — In  a  lease,  for  which  the 
lessor  is  bound  to  reserve  the  bat  rmt  which  can  be  got,  he  must  reeerve 
the  best  rent  which  can  be  got  at  the  time  the  lease  is  made,  without  any 
regard  lo  a  former  lease,  in  whieli  a  less  rent  might  have  been  fairly  re- 
served on  account  of  money  to  be  expended  in  improvements  (m).  But 
the  suHiciency  of  Ihe  reni,  must  be  governed  by  the  consideration  on 
whom  the  onm  of  repair  is  thrawn(R).  A  lease  at  \ZL  a  year,  granted 
under  a  power  directing  ihc  belt  rent  to  be  reserved,  cannot  be  impeached, 
merely  by  showing  that  the  lessor  rejected  at  the  time  two  ipecific  ofTen, 
one  of  30/.,  and  another  of  from  SOl.  to  601.  from  other  tenants,  though 

(c)  Dot  d.  Shvtii'AuTii  (TorO  v.  accuilamed  yearly  rent  or  more  be  T»- 
U'tJum,  &Bar.&:  AIJ.353.  itodsee  served;  Baugh  v,  Haina,  Cro.  Jac. 
Dm  d.  It'tfniot  >.  GiffttTd,  S  Dar.  &       76. 

Aid.  371,  D.;  iDd  U«t  d.  Harria  v.  (i)  Dm  d.  Dou;  1«  v.  laeA,  4  Nev. 

Mnrw,  3  CmiDp.  U  Meei  Ul.  &  Man.  SOT. 

(d)  Pow.on  Paw.6S2.  (h)  Tai,hr  i.  Atkynt  v.  Hiirdt,  I 
(<)  Baugh  V.  Huiatt.  Cro.  Jac.  76.  Burr.  12). 

(/)  UiKi.  Davgtati.Lock.i'Sa.  {Ci  Hn  v.  WaUn,  1  Ld.  Raym. 

&MBa.  BOT.  1198. 

(g)  5  Uo.  Hep.  3, 

(A)  I'ow.  on  I'aw.  671.    lathis 

lesptct,  leases  under  powers  in  settle-  Dieini  the   beil  racK-reet   tbal  can 

ineoli,  difTer  from  ecclesiastical  le.ites  reasonably  be  required  by  ihe  land- 

Dnrlerslat.  13  Kill.,  forin  ihem  a  le-  lord,  taking allltie  requiiitesof  a  eood 

strvaiian  al  Iwo  days,  when  the  rent  tenant  for   Ibe  permiaaal  beoeCt  of 

was   payable  formerly  al  Tour  diyi,  the  eiiale  inln  the  account, 

dad  not  vitiate  the  lease,  because  the  (h)  Dot  d.  Brimity  (Bart.)  v.  Btl- 

Mjiule  dees  Dot  avoid  luchleate  if  the  lima,  12  East,  305. 
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the  responsibflity  of  sach  other  tenants  could  not  be  disproved;  for,  in  the 
exercise  of  such  a  power,  where  fairly  intended,  and  no  fine  or  other  col- 
lateral consideration  is  received,  or  injurious  partiality  plainly  manifested 
by  the  lessor,  all  other  requisites  of  a  good  tenant  are  to  be  regarded,  as 
well  as  the  mere  amount  of  the  rent  offered,  unless  something  extrava- 
gantly wrong  in  the  bargain  for  rent  be  shown  (o).  Under  a  power  to 
mot  leases  for  twenty-one  years,  "  so  as  upon  every  such  lease  there 
iball  be  reserved  the  best  improved  rent  that  can  reasonably  be  had  for 
the  same,"  a  lease  by  a  tenant  for  life,  reserving  a  larger  rent  than  had 
been  paid  to  the  devisor,  but  not  the  best  rent  which  could  have  been 
fiurly  obtained,  though  there  was  no  fraud  or  collusion,  was  determined  to 
beyoid(/)). 

A  power  was  reserved  to  grant  leases  for  a  term  not  exceeding  seven 
years,  so  as  there  was  reserved  in  such  leases  the  best  rent  that  could  be 
gotten  for  the  same,  without  taking  any  premium  for  the  making  thereof. 
The  donee  of  the  power  granted  a  lease  for  seven  years,  at  a  soecified 
rent,  which  lease  contained  a  covenant  by  the  lessee,  to  find  boara,  lodg- 
ing, and  wearing  apparel,  during  the  term,  for  three  children  of  the  donee 
(if  they  wished  it),  at  7/.  a  year  each,  and  for  the  donee's  son  gratis:  it 
waa  held,  by  Parke  and  Patteson,  Js.,  (Taunton,  J.,  dissentiente,)  that 
assuming  the  power  to  require  two  conditions,  first,  that  the  rent  reserved 
■hoald  be  the  best  rent ;  and  secondly,  that  there  should  be  no  fine  or 
premium ;  it  did  not  clearly  appear  on  the  face  of  the  lease  that  either  of 
thoae  conditions  had  been  broken,  because  the  covenant  to  maintain  tlie 
chfldren  was  not  necessarily  beneficial  to  the  lessor,  and,  therefore,  parol 
evidence  was  admissible  to  show  that  the  rent  reserved  was  the  best  that 
could  be  obtained  (9). 

Where  an  act  of  parliament  granted  to  a  tenant  for  life  a  power  to  make 
leases  for  any  term  not  exceeding  ninety-nine  years;  "  so  as  every  such 
lease  or  leases  be  made  to  take  efiect  either  in  possession  or  immediately 
after  the  determination  of  the  leases  then  subsisting  thereof,  respectively ; 
and  so  as  in  every  such  lease  there  be  reserved,  to  be  payable  ouring  the 
continuance  of  the  term  thereby  to  be  granted,  the  best  and  most  bene- 
ficial yearly  rent  or  rents,  to  be  incident  to  the  immediate  reversion  of  the 
premises,  that  can  be  reasonably  had  at  the  time  of  making  such  lease, 
without  taking  any  fine,  foregift,  &c. ;"  and  at  the  time  this  power  was 
granted,  the  estate  was  let  upon  leases,  which  would  expire  on  the  10th 
October,  1791 ;  and  the  tenant  for  life,  in  pursuance  of  one  entire  bar- 
gain, granted  at  one  and  the  same  time  two  leases  of  the  premises,  one 
dated  the  29th  May,  1787,  for  thirty  years,  to  commence  on  the  10th  Oc- 
tober, 1791;  and  the  other  dated  the  4th  June,  1787,  for  sixty-three 
vears,  to  commence  on  the  10th  October,  1821 :  in  the  first  of  these  two 
leases,  a  yearly  rent  of  270/.  was  reserved,  and  in  the  second,  a  rent  of 
120/.  only,  with  a  grant  or  stipulation,  that  the  tenant  should  rebuild  the 
premises,  either  before  the  expiration  of  the  term  granted  by  the  first  lease, 
or  within  the  first  year  of  the  term  granted  by  the  second :  it  was  held, 
that  supposing  these  rents  to  be  the  most  beneficial  which  could  be  obtained 
as  between  lessor  and  lessee,  still  that  they  were  not  so,  as  between  the 
tenant  for  life  and  the  reversioner;  and,  consequently,  that  the  power  was 
in  this  instance  violated ;  and  that  the  second  lease  was  on  this  ground 
deaily  void(r). 

(0)  Do€  d.  Lawton  v.  Badeliffe,  10  &  Add.  755 ;  2  Nev.  &  Man.  550. 
East.  278.  (r )  Doe  d.  Sutton  (  Bart.)  v.  Hanejf, 

Wright  V.  SmUh.  5  Esp.  203.  2  Dow.  &  Ryl.  589  ;  5.  €.  1  Bar.  U 

Pmo.  RogiTi  V.  Rogtrt,  5  Bar.  Cres.  426. 


TimrflfTfif  mi  Trnmil 


3.  m«N  Lean  mty  be  gM»led  im  anutderttuK  t^  Tamt\—K  lenut 
for  life  under  ■  power  in  ■  MttlnDent  to  Uue  at  di*  "  naul  rent"  mw 
dtmkeupoD  iMerring  theuMulflnM  uidm^  where  the  uwal  profit  baa 
pmioudy  been  nwde  In  flii«i(t).  Where  then  mt  •.  deviM  <tf  a  teeta- 
tor'e  rereNon  to  J.  N.  ror  lif^  with  power  to  jaintiire  end  ra 
tr  children,  mwitxler  to  hie  fint  and  oOmr  Moi,  Jbo. 


ivjroiuifer  children,  renwitxler  to  hw  firtt  and  onmr  Moi, 

to  /,  N,  end  titoee  in  remainder  duriiu;  Itadr  lemectlve 

make  Ictwea  of  the  land*  in  Sunex  and  HnntingAmhiie, 

exceeding  twenty^ne  yemrs,  at  the  moat  rent;  ana  of  the  land*  in  Middk- 

•az  and  tondoD  br  a  term  not  exceeding  nzty-ooa  jean,  at  the  uaual  k 

Other  the  moat  rent:  itwaaheld,  that  J.H.  roi^t  leaae  the  landiin  Mid- 


upon  a  fine,  and  at  a  teaoved  rant,  whidi  t«nt  exceeded  the  ic 
idiqionaferRiCTleaM^nibriiwatdiedBteof  lfaewill,andattbe  la 


,  ,nibeiiwat 

tetor'a  death,  and  upon  which leaia  the  then l«Mor  had  alio  taken  a  finest). 
Where  there  waa  a  devise  to  the  uae  rf  H.  I.  for  life  without  impewft* 
ment  of  waile,  ftc.  remainder  la  the  use  of  plaintiff  fer  life,  with  power 
to  make  tease*  fer  two  or  three  Kvea,  &c  ot  for  the  term  itf  twnty-aia 
jvan,  BO  ai  there  be  rcaerved  the  best  rent  withont  taking  anr  anm  er 
ram*  of  rooon,  or  other  thing,  for  i»  in  lien  of  a  fine:  ana  H.  I.  bj  Id* 
dentme  of  I&tn  October,  leased  for  fbnrteen  jears,  to  be  computed  as  to 
the  meadoir  land  trani  IStfa  Febniaij,  the  paiture  from  25th  Maieh,  and 
the  meuiiage  from  12th  May  prerioutly,  under  a  yearly  rent,  payable  to 
the  lessor,  and  nich  other  petwn  aa  ahould  be  entitled  to  the  frnhold  and 
bheritance,  half-yearly,  on  11th  NoTCinber  and  25tb  March,  the  first  pay- 
ment to  be  made  on  Ilth  November  next  eniuing;  and  the  leasee  core- 
nanted  with  the  lesaor,  hii  heirs  end  asaigna,  for  payment  to  the  lessor 
and  Buch  other  penon,  &e.  of  the  rent  at  the  days  and  times,  &c. :  it  waa 
held,  that  the  leaie  for  fourteen  yean  waa  warranted  by  ^e  power  to 
lease  for  twenly-one;  and  that  Ibe  reserration  of  the  lint  half  year'a  rent, 

Kyable  at  the  end  of  twenty  .aeven  days,  was  not  takings  mm  of  money 
'  a  fine,  being  in  consldeialion  of  a  preceding  occupation  (u).  Where 
a  power  waa  given  to  a  tenant  for  life  to  make  leaaes,  with  or  without  a 
fine,  at  such  rent  as  he  thought  proper :  it  waa  held  that  a  lease,  without 


any  reaervation  of  rent  whateveT,  waa  good(r). 

Improving  the  estate  will  not  be  considered  such  an  alteration  aa  Tariea 
the  rent,  by  making  it  to  issue  out  of  other  hereditamenla  than  thnae  eon- 
taiiied  in  the  power:  thus  where  the  tenant  entered  and  built  a  new  house 
upon  the  land,  and  then  made  a  lease  for  Iwen^-one  years,  reserving  only 
the  ancient  ren^  Ac  the  Court  would  not  sufler  an  objection  to  it  to  be 
argued  Cjf). 

8.  Raercalion  of  Nomine  PoenaA — A  security  for  the  payment  of 
lent  ii  iometimea  agreed  upon,  by  the  insertion  of  a  covenant,  by  the 
terms  of  which  the  leasee  forfeits  a  certain  sum  upon  non-payment  of 
such  rent  This  nomine  pontt,  as  it  is  called,  is  incident  to  the  rent,  and 
will  descend  to  the  heir :  if  an  annual  rent,  therefore,  be  deviaed,  the 
BOHn'w  poena  passes  as  incident  tliereto,  and  the  grantee  may  have  an 
action  of  debt  for  the  arrean(i};  by  accepting  the  rent,  however,  die 

(t)  Right  d.  BuHE  T.  Thmat.  3  (i)  Talbtt  r.  Tipptr,  Skin.  427. 

Borr.  1446.  (ji)  Rttd  t.  NoiA,  1  Leoo,  147. 

(0  D"*  d.  NfmAnsi  f .  Cned,  4  (t)  Co.  Lit.  61  b  ;  Thmn  v.  Ctel- 

)laole&Selw.37L  *v(y.    Cm.  Elli.  383;    l^trtan  v. 

(u)  IJitmooi  *.  OU^ous,  3  Msnie  S)itif,  Lutw.  1156. 
&S*lw.383. 
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ptrty  it  should  seem  waives  the  petialhr(a).  If  there  be  a  nomine  poene 
given  to  the  lessor  for  non-payment  of  rent,  the  lessor  must  demand  the 
rent  before  he  can  be  entitled  to  the  penalty ;  and  such  demand  must  be 

S[>ved,  and  that  it  was  not  answered.    This  demand  must  be  made  at  the 
▼  prefixed  for  the  payment  (6). 

Strictly  speaking,  no  forfeiture  can  be  called  nomine  poen^,  unless  it  be 
finr  the  non-payment  of  rent :  but  it  is  not  unusual  to  mention  stipulated 
penalties  for  other  things— as,  for  the  non-payment  of  a  collateral  sum — 
nnr  ploughing  up  ancient  meadow,  or  above  a  certain  number  of  acres  in 
one  year — for  changing  the  character  of  particular  premises,  or  the  like 
—by  the  general  name  of  nomine  poena.  Where  a  lessee  covenants  that 
in  case  any  part  or  parcel  of  the  ancient  meadow  or  pasture  ground,  or 
•ny  other  part  of  the  premises  which  have  not  been  in  tillage  for  twenty 
years,  should,  during  the  continuance  of  the  term,  be  broke  up,  dug  up, 
Ike.  he  should  pay  a  further  yearly  rent  of  5/.  for  every  acre,  &c.  so  broke 
op,  &c.  die  incr^ised  rent  is  not  to  be  considered  as  a  pen^ty,  but  as  a 
Bquidated  satis&ction  fixed  and  agreed  upon  between  the  parties  (c). 
where  a  fiurm  was  demised  at  a  yearly  rent  and  also  subject  to  certain 
yearly  payments  in  ease  the  tenant  should  not  crop,  manure  and  manace 
the  &rm  m  manner  therein  specified,  and  also  in  case  the  tenant  in  &e 
last  three  years  of  the  term  should  sow  more  than  seventy  acres  of  clover 
in  one  year,  the  additional  rent  of  10/.  for  every  acre  above  seventy  for 
the  residue  of  the  term :  it  was  held,  that  the  additional  rents  were  in  the 
nature  of  liquidated  damages  and  not  of  penalties  (d),  A  lease  contained 
a  stipulation  that  for  every  acre,  and  so  in  proportion  for  a  less  quantity, 
which  the  lessee  should  suffer  to  be  occupied  by  any  other  person,  wim- 
onC  the  consent  of  the  landlord,  an  additional  rent  should  be  paid.  The 
tenant  undertook  to  use,  occupy,  dress  and  manure  the  land  according  to 
the  custom  of  the  country.  He,  without  the  consent  of  the  landlord, 
nflfered  other  persons  to  use  small  portions  of  the  land  for  the  purpose  of 
nusing  a  potato  crop.  It  was  proved  to  be  the  custom  of  the  country  for 
fiurmers  to  pursue  that  course.  Yet  it  was  held,  that  the  landlord  was 
entitled  to  the  additional  rent,  this  being  an  occupation  of  the  land  by 
other  persons  (e).  Where  there  is  a  reservation  of  5/.  per  acre  durine  the 
last  twenty  years  of  a  term,  for  every  acre  of  meadow  thereby  depused, 
which  the  tenant  shall  plough,  dig,  ear,  break  up,  or  convert  into  tillage 
during  the  said  last  twenty  years  of  the  term,  and  so  after  that  rate  for 
any  mater  or  less  quantity  than  an  acre,  or  less  time  than  a  year :  it  is 
considered,  that  the  rent  is  due  in  the  last  twenty  years,  if  the  land  is 
then  ploughed,  whether  it  was  first  ploughed  within  the  last  twenty  yearn 
or  before ;  and  that  the  rent  continues  payable  during  the  twenty  years, 
thouffh  the  land  be  again  laid  down  to  permanent  grass  (/*).  The  right 
to  additional  rent  for  over  tillage  is  not  waived  by  the  acceptance  of  the 
reserved  rent  with  a  knowledge  of  the  breach  (f).  A  provision  in  a  pub- 
lican's lease,  that  the  lessee  shall  take  all  his  beer  from  the  lessor,  or  in 
he  did  not  do  so,  that  an  advanced  rent  should  be  paid,  has  been 


(m)  Dot  d.  Cheney  v.  Batten,  Cowp.  (e)  Greentlade  v.  Tapteott,  1  C.  M. 

247.  &  R.  65. 

6)  Bae.  Abr.  tit  Gondii  ion,  (0. 2.)  (/)  Birch  yr,  Stephenton,  3  Taunt. 

[e)  Hclfe  V.  Peterson,  2  firo.  Pail.  469.    A  od  see  Howell  v.  RUhardM,  \  I 

Css.  436.  Kast,  633. 

(d)  Jenet  ? .  Grsiii,  3  Youoge  &  (g)  Denton  v.  Richmond,  2  Cromp. 

Jcrvis,  298.  &  Jenris,  734. 
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mnch  ceonindbj  the  Court*;  ind,  it  all  arcDti,  nwh  a  eorenant  cannot 
bo  enforced  nnlrti  the  leuM  be  nipplied  irith  good  beer(A). 
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I .  Tu  npair  iehtrt  thtri  ii 

1.  To  pay  R«nt.]_The  chief  liaMlit}'  of  a  tenant  ii  the  pajnnent  <^ 
rent.  Ttiig  rent  is  not  due  (ill  midnight  of  the  day  upon  nhich  it  b.Te- 
■erved  (i),  although  suntet  is  the  time  appuinted  by  law  to  make  a  proper 
demand  uf  it,  to  take  advantage  ufa  condition  of  re-entry,  or  to  tender  in 
order  to  save  a  forftitnre  {kj ;  but  more  properly  speakinp,  the  demand 
■hould  be  made  such  lime  before  lunaet  as  to  allow  aiillicient  light  to 
count  the  money  (/) ;  and  the  nerfoti  making  the  demand  or  tender  muil 
remain  on  the  land  till  the  gun  lioa  let.  Where,  therefore,  alenor,  tenant 
Li  fee,  died  after  Bunaet  and  before  midiiighl,  it  wu  held,  that  the  beir  end 
not  the  executor  was  entitled  to  tbe  rent  (i») ;  but  payment  on  the  morn- 
ing of  the  rent  day,  (he  lessor  dying  before  noon,  ii  valid  ai  againit  the 
heir  though  not  against  the  king.  Where  the  rent  waa  reserTed  payable 
on  Michaelmaa-day,  and  the  lessor  died  on  that  day  between  three  and 
four  o'clock  in  the  Hftetnoon,  before  Bunsel,  and  a  queation  waa  raued, 
whether  the  executor  or  the  heir,  or,  which  is  the  same,  the  jointress  of 
the  lessor  should  have  the  rent ;  it  wai  held,  that  the  rent  should  go  to  the 
lieir  or  jointress,  because  at  the  time  of  the  death  of  the  lessor,  there  waa 
no  remedy  or  means  to  compel  the  payment  thereof.  Payment  before 
the  day  ia  not  a  aatisfaction  at  law  (nj,  though  it  aeemi  otherwise  in 
equity  :  for  payment  of  rent  to  the  tenant  in  tail  or  for  life,  or  or  eveD 
befiire  the  day,  where  the  tenant  in  tail  lived  to  the  rent-day(a),  will  di>- 
cnarge  the  lessee ;  though  if  the  tenant  in  tail  die  on  the  same  day,  tbe 
remainder-man  is  entitled  to  recover  the  rent  so  paid  from  hii  repreien- 


Wbere  rent  is  reeerved  generally,  and  no  a 


ia  made  aa  i*  usual 


(*)  CB«ptr  V. Tmbilt, 3 Camp. 386; 
Halei-mbi  v.  //(awn,  3  Camp.  391 . 

(i)  CmiiN^  ».  UtTbn,  2  W.  Black. 
1077  i  UjUs  1.  Milli.  4  Term  Rep. 
173. 

(fc)  Pet  Hsie,  C.  B. ;  Duppa  v. 
ftfa^o,  I  Ssund.  3BT  ;  2  Salk.  SIB. 

if)    FaAviiii    *.    iltBUlaB,    Aleyn, 
;  "nuiltr  r.  PrriiHei,  4  Taual. 


(m)  Duppa  V.  Naya,  3  Silk.  578  ; 
5.  C.  1  Saund.  287.  And  see  note 
U,  Cfun'imw,  10  Co.  Rep.  137. 

<n)  Clun-i  caw,  10  Co.  Rep.  127  ; 
Crimatll  (^Lwd)  V.  AndTtm,  Cra. 
i.\\i  150. 

(d)  Rochlnsl:am(LtlTd)f.Ottndta, 
cited  from  Reg.  Lib.  in  not*  to  £i 
fartt  Smylh,  1  Swanst.  346. 
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of  half-yeaily  or  quarterly  pa3rment8,  nothing  is  due  until  the  end  of  the 
year  (p).  w  hen  the  rent  is  made  payable  on  certain  days  in  the  year,  the 
rent  is  due  on  the  first  of  the  days  occurring  in  point  of  time,  without 
regard  to  the  local  order  of  the  won1s(9);  and  if  rent  is  intended  to  be 
made  payable  in  advance,  such  intention  should  be  clearly  specified;  for 
in  a  recent  case,  where  a  house  was  let  for  twelve  months  at  the  yearly 
rent  of  80/.,  the  rent  to  commence  at  Michaelmas,  and  to  be  paid  three 
months  in  advance,  such  advance  of  20/.  to  be  paid  on  taking  possession  : 
Lord  Ellenborough  thought  that  the  agreement  for  the  advance  was  con- 
fined to  the  first  quarter  only,  and  said,  that  otherwise  it  would  have  been 
easy  to  have  said  ^^ulwayt  paid  in  advance  *\r).  A  covenant  that  half  a 
year's  rent  shall  remain  in  the  hands  of  the  tenant  till  the  last  year, 
means  the  current  half  year"  («). 

Rent  reserved,  payable  yearly,  is  to  be  paid  on  the  land ;  because  the 
land  is  the  debtor,  and  that  is  the  place  of  demand  appointed  by  law ;  so, 
if  a  man  lease,  rendering  rent,  and  the  lessee  bind  himself  in  a  sum  to 
perform  the  covenants ;  this  does  not  alter  the  place  of  payment  of  the 
rent;  for  it  may  be  tendered  on  the  land  without  seeking  the  obligee: 
except  where  the  condition  is  for  the  performance  of  homage  or  other 
corporeal  service  to  the  person  of  the  lord  (/)•  The  lessee  of  the  king 
must  pay  his  rent  without  demand  at  the  Exchequer,  wherever  it  may 
be ;  but  if  the  king  grant  the  land  in  reversion,  the  rent  must  be  de- 
manded on  the  land,  before  the  patentee  can  enter  as  for  a  forfeiture  on 
non-payment  (ti). 

2.  Liability  to  Taxes,"] — It  is  a  general  principle,  that  the  occupier 
of  the  premises  is  primarily  liable  to  bear  all  public  impositions,  whetner 
they  be  parliamentary  taxes  or  parochial  rates :  thus  the  land-tax  is  not 
the  landlord's  tax  with  respect  to  the  public,  though  it  is  as  between  land- 
lord and  tenant;  for  the  land  itself,  in  the  hands  of  the  occupier,  is  the 
debtor  to  the  public;  the  land-tax,  therefore,  isprimA  facie  the  tenant's 
tax,  because  all  the  remedies  are  against  him.  The  land-tax  differs  from 
the  poor's  rate  in  this  respect,  that  the  former  is  eventually  paid  by  the 
landholder  who  receives  tne  rent,  but  the  latter  entirely  charged  upon  the 
occupier  (jr). 

The  land-tax  acts,  from  4  Will.  &  Mary,  c.  1,  s.  13,  to  the  present  time, 
direct  the  tenant  to  pay  the  land-tax  in  the  first  instance,  and  to  deduct 
out  of  his  rent,  so  much  of  the  rate  as  in  respect  of  the  said  rent  the  land- 
lord should  and  ought  to  pay  and  bear ;  and  the  landlords,  both  mediate 
and  immediate,  according  to  their  respective  interest,  are  required  to  allow 
fluch  deductions.  The  owner  of  a  ^uit-rent  shall  pay  taxes  only  in  pro- 
portion to  what  the  land  pays ;  but  if  the  matter  has  been  examined  by 
the  commissioners  of  the  land-tax,  the  Court  of  Chancery  will  not  re- 
examine it  (j/).  Where  land  was  mortgaged  to  secure  an  annual  pay- 
ment of  20/  to  a  widow,  in  satisfaction  of  her  dower,  the  annual  payment 
being  secured  out  of  land,  it  was  considered,  ought  to  answer  taxes  as  the 
land  did  (jr). 


(p)  Latch.  264. 

(9)  HiU  v.  Grange,  Plowd.  171. 

(r)  HoUand  v.  Palier,  2  Stark.  161. 

(f ) V.  NieholU,  Lofft,  393. 

.    (I)  Co.  Lit.  201b. 

(«)  Borough  V.  Taylor,  Cro.  Elis. 
462. 

(j;)  2  Bott,  P.  L.  273.    In  ro  Su 


iMtcreitee,  CM.  379  ;  5.  C.  4  Dougl. 
190  ;  Exalt  v.  Partridge,  S  Term  Rep. 
308. 

(y)  Briekman  v.  Honeywood,  \  P. 
Wros.  328. 

(f )  Eatt  V.  Thombury,  3  P.  Wms, 
128. 
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\  covBiumt  to  paj  taxes  generally,  includei  pariiametitaiy  taxes,  and 
—      "y  the  land-tax;  m  that  when  a  tenant  vetball;  ajcned  "to 


osequently  t 
y  aU  taje»;" 


18  hdd,  that  under  this  asreeinent  he  irai  bound  ti 
ificulrmenl' 


p^  (he  land-tax,  although  it  was  not  ipecificdly  mentioned  (a). 

Ifa  tenant  covenant  to  pav  "all  taxei,"  it  binds  him  to  the  payment  of 
inch  taxes  only  u  vere  in  being  when  the  leate  wm  made,  and  not  to 
taxes  or  charges  aflerwardi  hnpoied  (b) ;  but  it  has  been  held,  that  a  co- 
venant to  discharge  from  taxes,  extendi  to  sulxequent  taxes  of  the  same 
nature,  but  not  to  thoaeof  adifi^rent  nature(c).  Acovenant  topay  tazea 
on  the  icnd  does  not  extend  to  the  rates  for  the  church  and  poor,  for  tbey 
are  patonal  chatges  (d).  It  a  tenant  covenant  to  pay  a  rent  without  de- 
ducting taxes,  a  stalate,  autboriiing  the  tenant*  to  deduct,  will  not  rvpeal 
the  covenant. 

Where  there  {■  either  an  agreement  to  pay  land-tax,  or  it  is  qiedally 
excepted,  the  amount  to  be  paid  in  order  t«  satis^  the  contract,  ii  not 
affected  hv  any  lulxequent  improvement  in  the  property,  by  which  the 
amount  of  tax  is  increased  (e).  And  if  the  tenant  be  under-rated,  be  can 
fflily  deduct  pro  rata  (J). 


Under  a  covenant  by  a  tenant  for  the  paynwot  of  80^  veariy  rent,  all 
taxes  thereon  being  to  him  allowed ;  and  atso  that  be  would  najr  aU^iD^ 
ther  or  additional  rates  on  the  premiges,  or  on  any  additional  buddingi  or 


improvements  made  by  him  ;  and  a  covenant  by  the  landlords  to  pay  aU 
rates  on  the  premiaes,  or  on  the  tenant,  in  respect  of  the  said  yearly  rent 
of  80/.  except  such  further  or  addilianal  taxes  as  may  be  assessed  on  tha 
demised  premises ;  the  tenant  is  bound  to  defray  bU  increase  of  the  old  m 
well  as  the  new  rates,  beyond  the  proportion  at  which  the  premises  wete 
rated  at  the  time  of  the  deed,  whicli  was  20/.  in  respect  of  the  60/.  rent 
When  the  owner  of  •  house,  in  consideration  of  a  premium,  demised  it  at 
one-third  of  its  annual  value,  and  afterwards  redeemed  the  land-tax,  it 
was  held  that  he  was  entitled  to  receive  from  the  tenant  an  annual  pa^ 
ment  equal  to  two-thirds  of  the  land-tax  so  redeemed  (g). 

3.  What  Pai/mmt  a  Tenant  rnoy  set  off'agaiiut  his  J{en/.]^AIlhoiigk 
it  may  be  generally  lud  down,  that  no  payments  or  damages,  made  or 
■ustamed  by  the  tenant,  can  be  set  off  against  a  claim  forrent  due  to  the 
landlord;  yet  apayment  of  ground-rent  by  the  tenant,  in  default  of  pig- 
ment by  his  mcjne  landlord,  may  always  be  set  off  against  the  amount  of 
rent  claimed  from  him  (A) ;  and  growing  rent  may  be  discharged  by  audi 
payments  as  well  as  rent  acluolly  due :  such  payments  are  not  the  leal 
compulsory,  because  the  ground  landlord  on  demanding  the  ground-Tent 
allows  the  occupier  time  to  pay.  Where  a  stranger  received  rent  due  to 
the  testator  in  bis  lifetime,  and  afterwards,  by  desire  of  the  tenant  in  pM- 

imfitld   V.   WhiU,  Ryan   &  3  Term.  Rep.  377;  and  see  Rssv. 
;46.  SeoK,  3Trrm  Rep.  60S. 

(6)  Davaianti.SalaburylBUhop),  (fyShrringUm  v.  Andrrv,  Comb. 

Veat.323.  483;  Groftam  v.  tfaaV,  16  East.SS; 

(c)   Bmcittf  V.  Kiic^en,   1   Sslk.  and  see  tColMn  v.  Atkint,  3  Bun.  tc 

198;   S.C.  1  Ld.  Raym.  317;   12  AH.  647. 

Mod.  166.  (g)   Ward  v.  Ccmi,  10  Bam.  tt 

(a)  Thad  V.  Surhrv,  8  Mod.  314.  Cre».  63S:  5.  C.  5  Klum.  &  HjL 

(t)  WiilJitldT.  Brandm-d,  2  SUrb.  403  ;  aodEee  ss  to  redemption  of  laod- 

440;  S.  P.    Yam  v.  Ltman,  I   Will.  (ax   by    Hishopt,  Dm  d.  Uurrwy  v. 

31 ;  S.  C.  i  Sua.  1191 ;  Walim  v.  Bridra.  1  Bam.  St  Adol.  847. 

Homt,  7  Bani.&Crea.aSSi  S.C.  1  (h)  Dmt.  tfar*,3Cionip.&Man. 

Mao.  &  Ryl.  191 ;  S.  P.  Uydi  v.  HiU,  146. 


(-)    An,Ji„ 
Utai.  346. 
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wnioD,  paid  the  demand  of  ground-rent  due  at  the  same  time,  for  the 
lame  premises :  it  was  held,  that  he  might  deduct  such  payment  in  an 
action  by  the  executor  for  the  rent;  but  not  a  payment  of  ground- rent, 
arising  after  the  death  of  the  testator  (i). 

By  the  general  Land-Tax  Act,  38  Geo.  III.  c.  5,  s.  17,  "  the  tenants 
of  aU  houses,  lands,  tenements,  and  hereditaments  which  shall  be  rated 
hv  Tirtne  thereof,  are  required  and  authorized  to  pay  such  sum  or  sums 
of  money  as  shall  be  rated  upon  such  premises,  and  to  deduct  out  of 
die  rent  so  much  of  the  said  rate  as  in  respect  of  the  said  rents  the  land- 
lord ought  to  bear;"  and  the  landlords  both  mediate  and  immediate  are 
required  to  allow  such  deductions  and  payments  upon  the  receipt  of  the 
rcsidae  of  the  rents  (/c).  The  tenant  may  also  recover  the  amount  of 
taxes  naid,  which  ought  to  have  been  paid  by  the  landlord  by  action  (/). 
A  broker  distraining  for  rent,  deducting  the  land-tax,  cannot  be  considered 
u  allowing  it  Where  crowing  rent  nas  been  reduced  by  payments  of 
land-tax,  arc  if  the  landloi-d  distrain  for  the  whole  sum  reserved,  the 
tenant  may  properly  sue  in  cane  (n). 

If  a  landlord  direct  a  tenant,  who  is  overseer  of  the  poor,  to  pay  on  the 
landlord's  account  rates  irregularly  assessed  on  him,  and  promises  that 
die  levies  shall  eat  out  the  rents,  the  tenant  may  set  them  ofl^  or  prove 
tliem  as  payment,  in  an  action  for  use  and  occupation  (o). 

Wherever  a  tenant  may  be  ousted  from  his  occupation  in  default  of  a 
payment  made  by  him,  he  may  pay  in  his  discharge  and  for  the  redemp- 
tion of  the  premises,  and  set  off  such  payment  against  rent  due  from  him 
to  his  landlord  ( n^ ;  and  where  a  landlord  is  bound  to  repair,  and  the 
tenant  is  obfi^;ea  by  sudden  accident  to  make  repairs,  in  oraer  to  prevent 
Ihrtfaer  mischief,  it  seems,  that  the  tenant  may  set  off  the  money  laid  out 
in  inch  xepiirs  against  an  action  brought  against  him  by  the  landlord  for 
lent (9):  m  a  case  where  a  tenant  was  ejected  and  possession  given, 
vhilat  there  were  crops  lying  upon  the  ground,  the  Court  of  Common 
Fleas  refhsed  to  refer  it  to  the  officer  of  the  Court  to  ascertain  the  value 
of  Ae  crops,  and  deduct  that  sum  from  the  rent  due  (r).  It  would  ap- 
pear that  hy  special  agreement  money  due  to  a  parly  from  his  landlord 
m^  he  set  off  (t). 

4.  Where  Rent  wUl  be  apportioned,'] — ^Tlie  reservation  of  rent  was  con- 
ndered  at  common  law  as  an  entire  contract,  and  therefore  by  strict  rule 
aoch  rent  could  not  be  apportioned;  vet  the  strictness  of  tnis  rule  has 
been  much  reUxed;  and  it  has  been  fon^  held,  that  as  a  reversion  is  in 
itadf  separable,  so  the  rent  incident  to  it  may  be  severed  likewise  (/)• 
Apportionment  at  common  law  lakes  place  by  act  of  law  or  by  act  of  the 
MUtiei;  or  upon  the  alteration  of  the  lessee's  interest  in  the  thing 
oemiseda 

1.  By  Act  of  Law.'] — It  will  take  place  by  act  of  law  where  lands  de- 
mised at  an  entire  rent  become  divided  among  different  persons ;  thus  if 
fkeehold  and  leasehold  premises  are  let  together  at  one  rent,  an  apportion- 

(»)  WWduam  t.  Cawood,  8  Anst.  (p)  Smith  v.  Pearee,  MS. 

M5.  (9 )  Waun  v.  Wtigall,  2  Anil.  575. 

(h)  Sanndgnon  v.  HamoM,  3  Car.  (r)  Do§  d.  Upton  v.  Witherwiek,  3 

it  Payne,  314.  Bing.  1 1 ;  5.  C.  10  Moore,  267* 

(0  Graham  v.  TsCc,  I  M.  &  &  G09.  (f )  Willton  v.  DavtMpart,  5  Can  & 

(a)  Carttr  v.  C^rCsr,  2  Moore  Be  P.  631. 

Ii^me,789;  5.  a  5  Biog.  406.  (t)  WeU  v.  LasetlUt,  Cro.   £lii. 

(a)  Rgper  v.  Bnmford,  3  Taaat  76.  77 1 
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ment  take*  plaee  at  thr  death  oT  the  IcMor,  among  tliB  real  and  penonal 
Kpi'«MnutivM(M).  Upon  a  leaic  bv  tcnanu  in  comroon,  the  nmiTor 
maj  luc  for  the  whole  rent ;  allhough  the  rcKTvation  be  to  the  leMOT«  ac- 
cording to  thdr  r«ipective  intereit«(jr) ;  and  one  of  wveral  jaint-tenanta 
nuT  demand  and  receive  tbe  whole  rent  due,  and  give  a  discharge  for  it, 
ana  uich  diicharKe  is  good  and  binding  on  bit  companion*  (^).  If  a 
tenant  to  two  tenants  in  common  receive  a  notice  fltim  one  not  to  pay  die 
whole  rent  to  tbe  other,  and  aAerwardt  do  so,  the  one  who  gSTe  the  no- 
tice may  distrain  for  hit  shore  (() ;  but  where  two  tenants  in  common  of  a 
dwelline-hoiue  and  preraiKs,  demised  the  Mme  jnntljto  C.  in  1810,  and 
he  regularly  paid  his  rent  in  one  mm  lo  their  jinnt  agent  to  1818,  in 
which  year  he  received  notice  from  one  of  the  tenants  to  pay  tho  niinetf 
of  the  rent  in  future  to  him  or  his  agent  separately;  and  from  that  time 
to  1819,  he  accordingly  paid  his  rent  in  equal  moieties  to  the  sepanli 
agents  of  the  landlord  who  gave  him  separate  receipts  for  the  nma  on 
account  of  each ;  it  was  held,  in  a  joint  action  for  use  and  occuoatioD  te 
two  year's  subsequent  rent,  that  such  tenants  were  ptoperlj  jwned,  nol- 
withstandingtbe  severanceof  the  rent;  and  that  it  was  a  question  of  het 
for  the  jury  to  saj,  whether  it  was  the  intention  of  tl>e  parties  to  enteriato 
a  new  contract  of  demise,  with  a  separate  reserration  of  rent  to  each  (a). 

2.  By  Act  of  the  Pari  if  >.]— Apportionment  at  common  law  may  also 
be  by  act  of  tlie  piirties :  thus  where  a  lessee  for  yean  of  land,  rendering 
rent,  accepts  a  new  lease  from  the  lessor,  of  part  of  the  land,  it  is  a  surren- 
der  of  this  part,  and  tho  rent  stiall  be  apportioned,  though  it  happen  by 
the  set  of  tliepartics(£):  and  if  a  man  lease  three  acres  for  life  or  yean, 
rendering  ren^  and  ofWrwanls  grant  the  reversion  of  one  acre,  the  rent 
shall  be  apportioned. 

If  the  lessor  dispose  of  part  of  the  lands  in  reversion,  either  by  will  or 
deed,  and  the  lessee  attorn  to  such  granlee,  the  rent  a  apportionable  (c); 
but  (he  lessee's  concurreiiee  to  the  apportionment  is  necessary  :  and  in  a 
late  cose,  the  apportioamciit  made  between  the  claimants  was  held  to  be 
not  binding  upon  the  tenant,  though  it  would  have  been  otherwise  if  set- 
tled by  jury  (J);  in  (hat  case,  a  lease  was  made  to  A.  of  two  houses  ad- 
joining  each  other,  at  one  entire  rent  of  65^  lOi..  and  the  lessor  conveyed 
one  of  the  houses  by  deed  (lo  whicli  the  lessee  was  no  party)  to  B.  in  (ee, 
at  an  apportioned  rent  of  40/. ;  it  was  held,  that  such  apportionment  should 
have  been  made  by  a  jury  to  give  it  validity,  inasmuch  as  the  grantee  had 
not  acquired  the  same  rights  and  remedies  against  A-  the  lessee,  as  he  would 
have  acquired  under  the  legal  apportionment  by  a  jury ;  the  leasee  not 


(u)  Hanlltii  1.  Raprr,  1  And.  31. 
"AppotlioDnieDt,"iQ  the  wards  oF  Sic 
E.  Coke,  "ligDiEsihs  diviiionorpar- 
(itioD  of  a  rent,  common,  Aic,  or  a 
making  of  it  into  puts;"  but  it  hu 
been  t>ettet  de6ned  »  "  frequently  not 
denoliojE  division  but  diKlribuiioQ ; 
and  in  iU  otUinsty  lechaicBl  lenie, 
the  distribulion  of  one  lubJecL  in  pro- 

CDrtion  to  anoihst  previously  diitii- 
utedi"  Ei  parts  irnj/lh,  1  Swanst. 
Bep.  336.  ■a. 

(i)  WuOaa  V.  M'Lsren,  I  Man.  It 
Ryl.  616. 
(y)  Antiiiim  V.  Hoffman,  I  Uooia 


&  Payne.  474;  S.C.  4  Bing.SSSi  3 
C.  (t  1'.  334. 

(t)  ifarriun  V,   Bambjf,  S  TeiB 

Rep.a46iand>MD«d. v.  Mil- 

chM,  I  Brad,  at  Bing.  11;  S.  C.  3 


Moo 


.  259. 


Smith,  1  Dowi.  &  Ryl. 
490  ;  S.  C.  5  Barn.  &  Aid.  850. 

{b)  Vin.  Abr.  lit.  Apponioomant 
(U.  G.  13.) 

(c)  Wat  T.  Laetan,  Cto.  Elit. 
est ;  Ctliini  and  Hmnliiig't  mm,  13 
Co.  Dep.  ST  a. 

(d)  fifiuv.  CoUiNt,6BBm.&AM. 
876;  5.C.  1  Dowl.&  Ryl.391. 
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beiDg  bound  by  the  apportionment  in  the  conveyance  to  which  he  was  no 
party,  and  the  propriety  of  which  he  might  dispute. 

The  alteration  of  the  leasee's  interest  in  the  thing  demised  also  gives 
riw  to  appcntionment :  thus  where  the  lessee  surrenders  part  of  the  estate 
to  the  lessor  himself,  the  rent  for  the  remainder  is  apportioned  (d).  Where 
the  lessee  is  evicted  from  part  of  the  lands  by  title  paramount,  he  will  have 
to  pay  a  rateable  proportion  for  the  remainder  (e) ;  but  if  he  be  evicted 
from  part  of  the  lands  by  his  landlord,  no  apportionment,  but  a  suspen- 
sion oi  the  whole  rent  takes  place,  except  in  the  case  of  the  king ;  yet 
there  is  no  suspension,  if  the  eviction  has  followed  upon  the  lessee's  own 
wrongful  act,  as  a  forfeiture,  or  recovery  of  part  of  the  lands  in  an  action 
of  waste  (y).  Where  a  lessor  professe^s  to  grant  more  than  he  is  entitled 
to,  as  ao  exclusive  right  of  sporting,  and  it  turns  out  that  he  has  no  such 
privflege,  an  apportionment  of  rent  will  be  made  on  that  account (g). 

Where  lands  and  goods  are  let  at  an  entire  rent,  and  the  tenant  is 
evicted  fit>m  the  lands,  no  apportionment  can  he  made  for  the  goods,  as 
the  rent  is  held  to  issue  from  the  land  alone  (A).  A  contrary  opinion 
seems  to  have  prevailed  in  Richard  le  Tavemer't  case(t;,  though  the 
Court  came  to  no  decision :  and  in  two  later  cases,  the  principle  first  men- 
tsoDcd  has  been  completely  recognised;  for  it  was  held,  that  a  judgment 
creditor  was  not  entitled  to  any  part  of  the  rent  in  respect  of  goods  demised 
with  lands  at  an  entire  rent,  though  if  they  had  been  let  at  a  specific  rent 
lie  might  have  taken  the  rent  of  the  goods  (/:).  So  the  rent  for  furniture 
in  furnished  lodgings,  has  been  considered  as  issuing  out  of  the  realty 

Where  a  lessee  is  evicted  by  title  paramount  in  the  middle  of  a  quarter, 
it  has  been  doubted  whether  the  rent  for  that  quarter  is  apportionable  (m). 
The  loss  of  the  land  to  the  lessee  by  any  casualty — as  the  overflowing  of 
the  sea — appears  to  be  another  case  of  eviction,  in  which  the  tenant  may 
daim  apportionment ;  but  the  loss  must  be  total,  for  if  there  be  merely 
a  partial  irruption  of  water,  the  exclusive  right  of  fishing  which  the  lessee 
would  thereupon  have,  would  be  such  a  perception  of  the  profits  of  the 
land  as  to  annul  his  claim  (ra). 

3.  By  Statute.'] — The  under-tenant  very  frequently,  at  common  law, 
got  off  without  paying  any  rent  at  all,  which  being  considered  a  hardship 
to  the  representatives  of  the  landlord,  was  endeavoured  to  be  remedied  by 
the  statute  11  Geo.  II.  c.  19,  s.  15.  That  statute,  afler  reciting,  **  that 
where  any  lessor  or  landlord,  having  only  an  estate  for  life  in  the  lands, 
tenements,  or  hereditaments,  demised,  happens  to  die  before  or  on  the  day 
on  which  any  rent  is  reserved  or  made  payable,  such  rent,  or  any  part 
thereof,  is  not  by  law  recoverable  by  the  executors  or  administrators  of 
such  lessor  or  landlord ;  nor  is  the  person  in  reversion  entitled  thereto,  any 
other  than  for  the  use  and  occupation  of  such  lands,  tenements,  or  heredi- 


(d)  Smith  v.  Malings,  Cro.  Jac. 
160;  Antm,  Moore.  114. 

(«)  Smith  V.  Malingt,  Cro.  Jac. 
160;  I  Roll.  A  br.  235. 

(  /  )  IValker't  eoie,  3  Co.  Rep.  22  ; 
1  Roll.  Rep.  331  ;  Moore.  203. 

(g)  Tomlin^n  v.  Dan,  2  Brod.  & 
Rioi;.  680;  5.  C.  5  Moo.  558;  aad 
see  Keale  v.  Maektntie,  I  Gale,  119; 
A.  C.  2  C.  M.  &  R.  84. 

(A>  Ernoti  v.  Cttlt,  Dyer,  212  b,  in 
maig.  S.  P.  CoUitu  v.  Harding,  Cro. 


Eliz.  606. 

(i)  Dyer,  56  a. 

(k")  Cadogan  v.  Kennett,  Cowp.  432. 

{I)  Ntuman  V.  Anderton,  2  New 
Rep.  224  ;  Spencer**  can,  5  Co.  Hep. 
16. 

(m)  C/un'f  case,  10  Co.  Rep.  128  a  ; 
Barwick  v.  Foster,  Cro.  Jac.  227  ; 
Yelv.  867  ;  Price  v.  Wiliiami,  Cro. 
Eliz.  360. 

(n)  I  Roll.  Abr  236, 1.  46. 
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tamenta,  from  the  death  of  the  tenant  fbrlife,  of  which  advantage  bath  often 
been  taken  by  the  under-tenants,  who  thereby  avoid  paying  any  thing  for 
the  lame:"  enacts,  "  that  where  any  tenant  for  life  ihalt  liappen  to  die 
before  m  on  the  day  on  which  any  rent  was  reierved  or  made  payable, 
upon  any  demise  or  lease  of  any  landi,  tenement*,  or  hereditamenti,  which 
determined  on  the  death  of  such  tenant  for  life,  the  executon  or  admituk- 
tnitora  of  lucb  tenant  for  life  Bball  and  may,  in  an  action  on  the  caw,  re- 
cover of  and  from  such  under-tenant  or  under-tenants  of  such  lands,  &c. 
if  such  tenant  for  life  die  on  the  day  on  which  the  tame  was  made  payable, 
the  whole,  or  if  before  such  day,  then  a  proportion  of  such  rent  accoidiog 
to  the  time  luch  tenant  for  life  lived,  of  the  last  year  or  quarter  of  a  year, 
or  other  time  in  which  the  said  rent  was  growing  due  as  aforesaid,  '""'"g 
all  juat  allowances  or  a  proDortionable  part  thereof  respectively  Qj). 

It  has  been  recently  held,  where  a  tenant  in  fee  deviaee  received  rent, 
but  did  not  live  long  enough  to  have  a  right  to  determine  the  yearly 
tenancy,  that  his  admrnistntor  was  not  entitled  to  an  apportionment  under 
the  statute  {g). 

The  proper  action  in  which  to  apportion  rent  between  a  lessor  and  leaKe 
is  an  action  of  debt  (r),  and  it  cannot  be  apportioned  in  an  action  of  cove- 
nant, the  contract  being  entire ;  but  with  respect  to  an  assignee,  whoM 
obligation  arises  from  privity  of  estate,  and  not  of  contract,  tbecaseis  dif- 
ferent ;  against  bim,  therefore,  the  rent  may  be  apportioned  in  an  BctioD 
rfcovenant(.). 

6.  Extent  of  Tenant't  Liabilily.'] — The  lessee  being  a  parh  to  tb« 
oH^nal  contract,  continues  always  liable  for  rent,  notwithstanding  any 
assignment  (().  Since  he  has  from  bis  covenant  both  a  privily  of  nas- 
trart,  and  of  eilale  f  though  he  assign,  and  thereby  destroy  the  privi^  of 
eatate,  yet  the  privity  of  contract  continues,  and  he  is  liable  in  an  action 
iiidin|!  the  BHiignnieiit.     The  ssfipice, 
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against  the  lenee  for  a  subsequent  portion  of  the  year,  during  which  the 
apartments  had  been  unoccupied  {z) :  though  if  a  tenant  abandon  pre- 
mttes  without  notice,  the  lanalord  may  recover  subsequent  rent,  notwith- 
itanding  he  has  put  up  a  bill  at  the  window  and  otherwise  endeavoured 
to  obtain  another  tenant  (a).  Where  a  tenant  from  year  to  year,  at  a  rent 
payable  balf-vearly,  without  giving  any  notice  to  the  landlord,  quitted  the 
premises  at  the  expiration  of  the  current  year ;  and  before  the  next  half- 
year  expired,  the  landlord  let  the  premises  to  another  tenant,  who  occupied 
the  same ;  it  was  held,  that  the  landlord  was  not  entitled  to  recover  rent 
from  the  first  tenant  from  the  expiration  of  the  current  year,  when  he 
quitted  the  premises,  to  the  time  wnen  the  landlord  relet  the  same  to  the 
teoond  tenant  (6). 

If  the  landlord  of  lodgings  enter  into,  and  use  the  apartment  whilst  the 
tenant  is  in  possession,  he  is  deprived  of  his  right  to  rent;  but  if  the  tenant 
have  abandoned  the  possession  during  his  tenancy,  the  landlord's  lighting 
fires  in  the  rooms,  or  even  using  the  rooms,  will  not  deprive  him  of  his 
right  to  rent  (c).  Where  during  a  current  quarter  some  dispute  arose  be- 
tween the  lessor  and  lessee  of  a  first  and  second  floor  of  a  house  demised 
for  a  year,  at  a  rent  payable  quarterly ;  and  the  lessee  having  told  the 
lessor  that  she  would  quit  immediatel  v,  the  latter  answered,  that  she  might 
go  when  she  pleased ;  upon  which  the  lessee  did  quit,  and  the  lessor  ac- 
cepted possession  of  the  apartments;  it  was  held,  that  he  could  neither 
recover  the  rent,  which,  by  virtue  of  the  origind  contract,  would  have 
become  due  at  the  expiration  of  the  current  quarter,  nor  rent  pro 
raU  for  the  actual  occupation  of  the  premises  for  any  period  short  of  the 
quarter  (</). 

1.  Where  the  Premues  are  destroyed  by  FireJ] — Where  the  lessee  co- 
venants generally  to  pay  rent,  he  is  bound  to  pay  it  though  the  house  be 
bmnt  down.  And  a  lessee  who  covenants  to  pay  rent  and  to  repair,  with 
an  express  exception  of  casualties  by  fire  or  tempest,  is  liable  upon  the 
corenant  for  rent,  though  the  premises  are  burnt  down,  and  not  rebuilt  by 
the  lessor  after  notice ;  for  although  it  was  the  default  of  the  lessor  in  not 
repairing,  and  though  it  is  a  hard  case,  yet  the  lessee  must  at  all  events 
perform  his  covenant,  by  which  he  is  expressly  bound  to  pay  rent  during 
the  term  (e) :  thus  where  in  covenant  for  a  year's  rent,  from  Michaemas, 
1725,  to  1726,  the  defendant  showed  upon  oyer  of  the  lease,  that  he,  as 
leasee,  was  bound  by  covenant  to  repair  in  all  cases  except  fire,  and  then 

Seaded,  that  before  Michaelmas,  1725,  the  premises  nad  been  burnt 
>wn,  and  not  rebuilt  by  the  plaintiff  during  the  whole  year,  so  that  he 
had  no  enjoyment  for  the  whole  time  claimed ;  on  demurrer  the  plaintiff 
had  judgment  notwithstanding.  In  another  case,  where  the  premises 
were  destroyed  by  fire  during  a  tenancy  from  year  to  year,  and  no  longer 
habitable,  the  landlord  was  held  to  be  still  en  tided  to  recover  the  rent  {J')m 


(s)  Wallt  V.  Atcheion,  11  Moore, 
879;  5.  C.  3  BiDg.  462 ;  2  Car.  & 
Payoe,  268. 

(«)  Uedpaih  v.  Rchertt,  3  Ftp.  225. 

(6)  Hall  V.  Burgeu,  5  Bam.  & 
Cress.  332. 

(c)  Griflith  V.  Hodget,  1  Car.  & 
Payne,  419. 

(d)  Grimman  v.  L9gg;  2  Man.  & 
Byk.  438 ;  5.  C.  8  Barn.  &  Cress.  324. 

{•)  MunJk  V.  Cooper,  2  SUa.  763 ; 


5.C.  1  Ld.  Raym.  1477;  Balfour  v. 
Weiton,  1  Teim  Rep.  310;  5.  P. 
Weigall  V.  Watert,  6  Term  Rep.  488; 
Hare  V.  Grovtn,  3  Anst.  687. 

(/)  Baker  v.  HoUzappfel,  4  Taunt. 
45 ;  but  see  Edvoardt  v.  Hetheringtom, 
7  Dowl.  &  Ryl.  117  ;  5.  C.  Ryan  & 
Mood.  268.  The  tenant  in  such  a 
case,  to  get  rid  of  bis  liability,  should 
give  a  regular  notice  to  quit. 
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Nor  will  the  Court  of  Chancei;,  under  nicli  drcaniBUneM,  reitntin  die 
ttmdlord  from  teinging  tin  actioa  «t  law  upon  Ibe  coveiMnt(g'). 

3.  Where  Here  u  no  benefieiai  Etijmfmenl.l — A  teniut  of  a  houie  from 
year  to  year,  who  ia  not  under  aiijr  agreement  to  repair,  may  quit  wilhoat 
any  previou*  notice  to  hi*  landlord,  upon  the  premian  becoming  uunfe 
■nd  uaeleH  for  want  of  repair,  or  unwhdcacane  for  want  of  mffident 
dninage  (k ) ;  and  he  will  not  be  liaUe  for  any  rent  after  the  occupation 
has  ceoaed  to  be  beneficial.  If  the  landlord  enter  the  premiaei  of  a  yearly 
tenant  to  do  repair*,  and  to  much  noiae  and  inconrenienee  be  created,  that 
the  tenant  can  neither  prerail  on  hia  lodgen  to  stop,  nor  be  hiniarlf  enabled 
to  cany  on  hii  buaineu,  he  may  leave  the  premiiei  without  giving  any 
notice ;  and  ia  not  liable  for  the  rent,  even  if  a  frnh  quarter  be  commenced 
before  be  leavea,  ai  no  beneHcial  occupation  could  be  impbed  (i).  "WlicTe 
A.  agreed  to  purehaae  B.'b  equitable  intereat  in  land  for  a  tennoTyean,  at 
a  apeciiied  rent ;  it  wa«  held,  that  after  paying  the  rent  aeveral  yean,  and 
Mknowledgiog  that  a  further  sum  waa  due,  he  could  not  reaiit  fi.'a  claim 
for  mch  further  rent  ia  an  action  on  the  agreement,  by  showing  that  ha 
liad  not  been  able  to  uie  (he  land*;  but  that  B.  might  recover  in  an  actioa 
for  via  and  occupation  (ft).  Wfaers  the  plaintiff  wai  lemee  of  a  colliery, 
at  the  rate  of  to  much  per  wey,  and  the  colliety  became  not  worth  working, 
upon  the  plaintiff  oflering  to  pay  for  all  the  coal  that  could  be  got,  he  waa 
relieved  l^  the  Court  of  Chancery  againtt  the  future  rent  and  the  covenant 
in  the  leaie  to  work  the  colliery  ('). 

3.  Whrre  the  Ixtsee  it  n-icled.'] — By  an  entry  of  the  lessor,  or  any  one 
claiming  through  him,  into  any  part  of  the  premises  demised,  the  rent  ia 
suspended ;  but  if  the  lussor  enter  by  virtue  of  a  powrr  reserved,  or  even 
as  a  mere  trespasser,  if  the  lessee  be  not  evicted,  it  will  be  no  suspetujon 
of  the  rent(m].  Wlicrc  lands  were  demised,  and  the  lessee  only  entered 
and  had  possession  of  part,  in  consequence  of  the  lessor  having  previously 
•jcniised  the  residue  to  a  tliird  party,  it  was  held,  that  the  want  of  posaea 
sion  was  not  equivalent  to  an  eviction  by  the  tortious  act  of  the  lesaor,  but 
was  guosi  an  eviction  by  an  elder  title;  and  that,  therefore,  while  out  of 
possession  of  such  residue,  the  rent  wasnot  suspended  but  was  apportioned,' 
and  might  be  distrained  for  (n).  It  is  essentially  necessary  that  such 
eviction  be  not  tlie  effect  of  a  mere  trespass,  for  in  such  case,  the  leasee  ia 
not  excused  from  the  payment  of  hie  rent :  thus  where  in  an  action  of  debt 
fur  rent,  the  lessee  pleaded,  that  Prince  Rupert,  BD  alien  bom,  with  an  hoa- 
tile  army,  had  entered  upon  the  lessee,  and  expelled  him  out  of  posaeaaioil, 
the  Court  of  King's  Bench  held,  that  be  waa  stUl  bound  to  pay  hit  rent  (o). 
6.    Tenant's  Liabilili/  to  repair. 

1.  Where  there  it  no  Cvnlrnct,] — When  no  agreement  or  atipulatjon 
respecting  repairs  bat  been  entered  into,  the  tenant  or  lessee  is  always 
liable.    The  landlord  is  never  liable  to  repair,  except  where  he  has  bound 

(g1  H«Uupp/tl  V.  Bo^BP,  18  Ves.  ihait,  4  Car.   k  Payne,  65;  but  see 

jun.  115;  and  see  Lttdi  •.  Chtitkam,  Balitr  v.  H.;!t-.appfil,  i  Taunt.  45. 

1  Sim.  Kep.  U6.     Ai  to  the  piogiesi  (k)  CjmIIu  v.  Bailer,  2  Stark.  535. 

ot  the  law  relating  to  aeciJenul  burn-  (0  itroirii'v.  Murri,,  2  Bro.  Ch.  C«. 

ing  a(  hausei  by  fire,  see  Co.  Lit.  S7,  311. 

n.  Land  Uythewood  «  Jarmaa  Fiec.  (m)  Bull.  N.  P.  165,  ITTj  S.  P. 

title  Ir«.f.  i/u-l  r.  (opt,  Cowp.  243. 

th)  Cufiiii  V.  Barrnai,  I  Mood.  &  («)    Hiale  v.   MaelKn.it,    1   Gale. 

RoVlin.  119. 

(j>  Kiltrardi  *.  Helhtriiiemn,  7 
JJowI.  ic  Kyi.  117:  S.  C.  Ryao  It 
lUaody.  268  ;  5.  P.  S«firt«ry  v.  Mar- 
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lumself  by  contract  so  to  do(p\  even  if  the  house  being  insured  has  been 
burnt  down,  and  he  has  received  the  value  from  an  insurance-office  (q) : 
and  even  where  there  is  a  covenant  for  quiet  enjoyment,  it  does  not  create 
any  implied  contract  to  rebuild  in  case  the  premises  are  burnt  down  (r). 
When  It  is  stated,  however,  that  the  landlord  is  never  liable  to  repairs,  it 
muBt  be  understood  only  that  an  action  cannot  be  mahitained  against  him 
for  not  repairing,  as  it  will  be  perceived  in  many  of  the  cases  hereafter 
stated,  that  the  tenant  is  bound  only  to  ordinary  repairs ;  and,  therefore, 
if  the  landlord  do  not  choose  to  do  the  substantial  repairs,  the  tenant  has 
a  remedy  by  leaving  the  premises,  (cither  giving  notice  or  not,)  which  it 
has  been  held  he  is  justified  in  doing,  as  there  can  be  no  beneficial  occu- 
pation in  such  a  case  (s). 

It  is  laid  down,  that  a  tenant  for  life  is  obliged  to  keep  the  houses  on 
the  estate  in  repair,  even  though  he  be  such  without  impeachment  of 
waste  (/).  Where  a  tenant  took  premises  by  written  agreement,  which 
was  neiUier  stamped  as  a  lease  nor  signed  by  both  parties,  for  three  years 
and  a  quarter,  and  engaged  to  keep  them  in  good  repair  during  the  time 
they  should  bie  in  his  occupation,  it  was  held,  that  he  was  bound  by  the 
covenant  to  repair,  though  the  agreement  was  void,  as  to  the  duration 
of  the  term,  by  the  statute  of  frauds  (u).  A  mortgagee  in  possession, 
like  another  tenant,  is  obliged  to  keep  the  buildings  and  other  parts  of  the 
estate  in  ordinary  repair  (j*). 

The  implied  liability  of  a  yearly  tenant  to  repair,  has  been  the  subject 
of  some  misconstruction :  the  principle  may  be  clearly  collected  from  an 
early  ca8e(^),  in  which  it  was  laid  down,  that  such  a  tenant  was  only 
liable,  where  injury  happened  to  the  demised  premises  through  voluntary 
negligence ;  and  not  for  injuries  arising  from  accidental  fire,  wear  and  tear 
of  time,  or  the  like  (z) :  and  accordingly  it  has  been  held  that  a  tenant 
from  year  to  year  is  only  bound  to  fair  and  taiantahle  repairs,  to  keep  the 
house  wind  and  water  tight  (a),  so  far  as  to  prevent  waste  or  decay  of  the 
premises,  and  not  to  substantial  and  lasting  repairs,  such  as  new  roofing, 
etc  (h).  It  is  laid  down  by  a  learned  writer,  that  a  strict  tenant  at  will  is 
not  bound  to  repair  or  sustain  houses,  like  a  tenant  for  years  (c). 

Where  there  is  no  express  stipulation  to  that  effect,  the  tenant  is  not 
bound  to  repair  in  case  of  fire,  as  the  statute  of  G  Anne,  c.  31,  s.  67,  (made 
perpetual  by  10  Anne,  c.  14,)  provides,  *'  that  no  action  shall  be  main- 
tained against  any  person  in  whose  house  or  chamber  any  fire  shall  acci- 
dentally begin ;"  although  both  in  this  statute,  and  the  Building  Act,  14 
Geo.  III.  c.  78,  88.  86,  101,  agreements  between  the  landlord  and  tenant 
respecting  repairs  arc  expresaly  excepted.  Where  there  is  no  contract, 
the  landlord  is  not  bound  to  repair  (</). 

Where  a  tenant  holds  over  af\er  the  expiration  of  a  lease,  it  has  been 
held,  that  the  law  presumes  that  he  holds  the  premises  unt4|r  all  those  of 


(ji)  Pindar  v.  Ainsley,  cited  1  Term 
Kcn>.  312. 

(f)  Self  our  v.  Weston,  I  Term  Rep. 
312;  Ladiy.  Cheethatn,  1  Sim.  151. 

(r)  Brown  v.  QuUter,  Ambl.  619. 

(f)  Edwards  v.  lietheunpon,  7 
Dowl.  &  Ryl.  117;  S.  C.  Ryan  & 
Ifoodj,  268 ;  S,  F.  Salisbury  v.  Mar- 
AaU,  4  Car.  &  Psyne,  65. 

(t)  Partridge  v.  PowUt,  2  Atk.  383. 

(«)  RiOutrdion  v.  Gifford,  1  Adol. 
&£ttii»  52;  5.  C.  3  fiev.  &  Man. 


326. 

(«)  Godfrey  v.  Watson,  3  Atk.  617. 

(y)  Salop  {Countess)  v.  Crompton, 
Oo.  Eliz.  777.  784. 

(«)  Toiriano  v.  Yuung,  6  Car.  £c 
Payne,  8. 

(a)  Auworth  v.  Johnson,  5  Car.  & 
Payne,  239. 

(6)  Furguson  v. ,  2  Esp.  690. 

»  1  Cruise's  Dig.  Uf.  IX.  s.  14, 15. 

[d)  Bayne  v.  Walker,  8  Dow,  233. 
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the  old  cornuuiU  in  tbe  leue,  which  are  applicahle  to  hii  new  mtiuljoii : 
thcrrfbre  if,  after  the  expiratian  of  ■  written  Irate,  eontainiug  a  covenonC 
I^  the  tenant  to  Vrap  the  prcmues  in  repair,  he  Ferhalljr  aqree  to  bdd 
over,  paj ing  an  additional  rent,  nothing  more  being'  expreued  between  tba 
partiei  reapecting  the  terms  of  the  new  tenancy,  he  ii  preinmed  to  hold 
under  the  covenants  of  the  former  lease,  as  far  as  they  are  applicable ;  and 
if  the  premises  are  afterwordi  burnt  down  bjr  accidental  fire,  he  is  bound 
to  lebiuid  them  (e). 

In  leases  of  farminK  premises,  tliere  is  also  an  implied  liabilitj  for  the 
tenant  to  repair ;  but  it  differs  fnan  the  implied  liabiuly  to  repair  house*, 
in  this  respect,  that  it  extends  in  general  onlv  to  the  dwelling'house  occu- 
pied bv  the  tenant ;  tlie  burden  of  repairing  the  out-buildings,  homesteaJda, 
and  other  erections  on  the  farm,  being  sustained  either  bj  the  landlord  or 
the  tenant,  ai  regulated  by  express  provisians  in  the  lease,  or  by  particidar 
customs  of  the  country.  A  tenant  fixim  year  to  year  of  farming  premise* 
b  bound,  as  has  been  observed  with  respect  to  yearly  tenants  or  houses 
only  to  fhir  and  tEnantable  repairs,  so  as  to  prevent  waste  or  decay  of  the 
ptemises,  and  not  to  substantial  and  luting  repairs  (f):  for  the  law  will 
not  imply  a  contract  on  the  part  of  such  a  tenant  to  repair  generally,  or  to 
do  any  particular  act* ;  but  merely  to  use  the  farm  in  a  tenant-like  and 
husband-Iikc  manner,  according  to  the  custom  of  the  country  in  which  the 
farm  is  situated  (fi).  He  is  linblc  for  coinniiaaivo  but  not  for  permissive 
yiattc,  and  as  the  sufTerins  building*  lo  be  out  of  repair  is  of  the  latter 
description,  he  is  not  liable  for  such  want  of  repairs  as  arise  from  mere 
neglect  (A).  The  occupation  of  farms  and  pri^niiaes,  however,  creates  so 
much  a  duty  in  tenants  to  repair,  that  (he  Courts  arc  olirajs  ready  to 
extend  this  obligation  upon  them  as  much  as  possible ;  Ihna  an  agreement 
by  the  tenant  to  leave  a  farm  as  he  found  it,  has  been  held  lo  be  an  agree- 
ment to  leave  it  in  tentntabic  repair  if  he  found  it  so,  imd  will  maintain  a 
declaration  so  laid  (■) :  so  a  tenant  who  had  been  let  into  possession  under 
an  instrument,  which  did  not  amount  to  a  present  lease,  nnd  had  paid  rent 
under  the  agreement,  was  held  liable  in  an  action  for  tlie  mismanngemcnt 
of  the  farm,  under  a  count  staling  the  premises  to  hove  been  demised  to 
him  (k). 

The  mere  relation  of  landlord  and  tenant  creates  an  impUed  ohtigation 
on  the  part  of  the  tenant  to  manage  a  farm  fairly,  and  in  n  husband-hke 
manner,  according  to  the  course  of  proper  manaKemcnl  in  that  part  of  the 
country  where  the  premises  arc  situated  (/) ;  and  upon  such  obligation,  the 
law  raises  an  impbed  promise,  upon  the  breech  of  which,  an  action  of 
assumpsit  may  he  maintained.  Such  implied  obligation,  however,  doei 
not  extend  to  the  performance  of  particular  modes  of  husband:^'  which  are 
not  customarily  followed  in  the  usual  course  of  agriculture;  thus  a  decla- 
ration which  stated,  that  in  consideration  that  the  defendant  had  become 
tenant  to  the  ulainlilTof  a  form,  the  defendant  undertook  lo  make  a  certain 
quantity  of  fallow,  and  to  spend  CO/,  worth  of  manure  every  year  thereon, 
and  to  keep  the  buildings  in  repair;  was  held  bnd  on  general  demurrer, 
because  those  obligations  do  not  necessarily  arise  out  of  the  bare  rclatioa 
of  landlord  and  tenant  (n).    It  appears  that  this  implied  obligation  result! 

(O  Dlgb!ir.Atkiiiton,*Cimp.275. 

if)  Furguton  V. ,  2  Esp.  590. 

(g)  Har^alt  v.  Mulhlu;  Holt,  7  ; 
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from  the  relative  situation  of  the  parties  as  landlord  and  tenant,  hy  wha^ 
ever  means  that  situation  is  created ;  and,  therefore,  that  the  right  is  given, 
and  the  remedy  afforded  in  all  cases,  where  there  is  a  tenancy  of  whatso- 
ever description.  Although  a  farm  is  held  under  a  written  agreement,  the 
custom  of  the  county  may  be  insisted  upon,  unless  it  be  expressly  ex- 
cluded by  the  terms  of  the  agreement  (n) ;  but  special  covenants  as  to 
cultivation  cannot  be  implied,  firom  the  mere  act  of  holding  over  after  a 
lease  (o). 


2.  Tenant's  Liability  tmder  a  Contract  to  Repair,'] — Covenants  to  repair 
have  been  always  construed  liberally  by  the  Courts  in  favour  of  the  land- 
lord ;  a  general  covenant  to  repair  is  however  satisfied  by  the  lessee  keep- 
ing die  premises  in  substantial  repair ;  a  literal  performance  of  the  cove- 
nant is  not  required  (/)).    A  covenant  to  leave  the  premises  at  the  end  of 
the  term  sufficiently  maintained,  repaired,  paled,  and  fenced,  was  held  to 
have  been  broken,  when  the  pavement  was  out  of  repair,  and  the  glass  in 
the  windows  broken ;  for,  as  was  justly  remarked,  such  non-repairing 
might  be  of  much  prejudice  to  the  lessor  (y) :  so  under  a  covenant  that 
the  tenant  **  should  and  would  substantially  repair,  uphold,  and  main- 
tain" a  house,  he  is  bound  to  keep  up  the  inside  painting (r).    Breaking 
a  doorway  through  the  wall  of  a  demised  house  into  an  adjoining  house, 
it  a  breach  of  the  general  covenant  to  keep  in  repair :  and  so  is  tne  con- 
tinning  it  so  broken  (s) :  but  enlargement  of  windows,  opening  external 
doors,  and  taking  down  partitions,  are  no  breach  of  a  covenant  to  repair 
and  keep  in  repair  a  dwelling-house,  together  with  all  such  buildings,  im- 
provements, or  additions,  as  should  be  executed,  set  up,  or  made,  by  the 
lessee  (/).     A  covenant  by  a  lessee,  that  he  will  during  the  term  repair, 
uphold,  support,  sustain,  and  maintain  the  brick  walls  to  the  demised 
premises  belonging,  is  broken  if  he  pull  down  a  brick  wall  which  divides 
the  court  yard  at  the  front  of  the  house  from  another  yard  at  the  side  of 
the  house  (?/).    Ordinary  and  natural  decay,  however,  has  been  said  to  be 
no  breach  of  a  covenant  to  keep  a  house  in  repair,  and  to  deliver  it  up  in 
as  good  condition  as  at  the  commencement  of  the  lease  (r) :  but  the 
better  opinion  seems  to  be,  that  a  tenant  who  covenants  to  repair  is  to 
sustain  and  uphold  the  premises  (v)  ;  he  is  clearly  bound  to  do  his  best  to 
keep  it  in  the  same  condition,  and,  therefore,  should  keep  it  covered,  and 
use  other  necessary  care(z).   Where  a  very  old  house  is  demised  with  the 
tiMial  covenants  to  repair,  and  yield  up  in  repair,  it  is  not  meant  that  the 
house  should  be  restored  in  an  improved  state,  or  that  the  consequences 
of  the  elements  should  be  averted,  but  that  the  tenant  has  the  duty  of 
keeping  the  house  in  the  same  state  in  wliich  it  was  at  the  time  of  the 
demise,  by  the  timely  expenditure  of  money  and  care  (ci).     If  the  lessor 
covenant  to  repair  the  outside,  and  the  lessee  the  inside,  it  is  conceived 


Cn)  WiggUsworth  v.  Daliiton,  1 
Dougl.  201 ;  Senior  v.  Armitage,  Holt, 
197. 

(o)  Kimpton  v.  Eve,  3  Ves.  6c 
Beam.  349 ;  aad  see  Roberts  v.  Barker, 
1  Cromp.  &  Mees.  808. 

(p)  Harris  v.  Jones,  I  Mood.  &  R. 
173. 

(q)  Pyot  v.  St,  John,  Cro.  Jac. 
329. 

(r)  Mark  v.  ^oyes,  1  Car.  Sc  P. 
265. 


(i)  Doe  d.  Vickery  v.  Jackson,  2 
SUrk.  293, 

(0  Doe  d.  Dalton  v.  Jones,  1  Ncv. 
&  M.  6 ;  S,  C.  4  Barn.  &  Adol.  126. 

(u)  Doe d.  Wetherell  v.  Bird,  6  Car. 
&  P.  195 ;  S.  C.  2  Nev.  &  M.  285. 

(x)  Fitz.  Abr.  tit.  Covenaot,  foU  4. 

{y  )  AuvDorth  v.  Johnson,  5  Car.  & 
P.  239. 

(s)  Furguson  v.  — — ,  2  Esp.  690. 

(a)  Gutter idge  v.  Muuyard,  7  Car. 
&  P.  129  i  S,C.l  Mood.  &  R.  334. 
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that  the  former  could  not  recover  dam^^  from  tlie  latter,  for  the  non- 
repair of  the  indde  of  the  nuin  valli  n  the  buOdins  which  renuunel 
uobuilt  bjr  himBelf(6).  A  tenant  at  rack-rent,  who  hai  covenanted  to 
Tejuiir,  U  not  liable  to  the  repair  of  partv-walla  under  the  Metropolitan 
Building  Act,  as  that  statute  ihrom  the  liability  upon  the  owner  of  the 
improved  rent 

A  general  covenant  to  repair,  and  to  deliver  up  in  repair,  extendi,  it 
■eeini,  to  all  buildines  erected  during  the  teTin(c)  :  thui  if  a  man,  upon 
taking  a  lease  of  a  houu:  and  land,  covenant  to  leave  the  demised  pre- 
tnisei  in  good  repair  at  the  end  of  the  term,  and  erect  a  mestuage  upoQ 
part  of  the  land,  beaides  that  which  woa  there  before ;  be  must  keep  and 
leave  the  laat  in  good  repair  aba(d).  A  covenant  to  jield  up  iu  repair 
all  building!  and  improvements  erected  during  the  term,  has  been  held 
to  be  broken  by  the  rcmovel  of  a  veranda,  the  lower  part  of  which  was 
Attached  to  posts  fixed  in  the  ground  (e) ;  but  if  the  buildings  erected 
during  the  term  be  solely  far  the  purpose  of  trade  and  manufiicture,  and 


rest  merely  upon  blocks  or  pattens,  the  covenant  to  yield  up  in  repwr  all 
'    "lings  to  be  erected  during_  the  term  does  not  extend  to  ihei    '  " 
vgh  it  would  be  otherwise  if  they  had  been  let  into  the  soil : 


point,  nowever,  many  distinctions  in  favour  of  trade  liave  been  taken. 
Where  a  tenant  erects  fixtiuca  for  the  purposes  of  his  trade  on  the  de> 
miscd  premises,  and  aiUrwBrds  takes  a  new  lease  to  commence  at  the 
expiration  of  the  former  one,  and  the  lattir  lease  contains  a  general  cove- 
nant to  repair ;  such  lessee  is  bound  lu  repair  bucIi  fixtures,  uulcsa  it  can 
be  satisfactorily  shown  that  they  were  not  intended  to  pass  under  tha 
general  words  of  the  second  leasetg). 

Under  a  general  covenant  to  repair  and  leave  repaired  at  tlic  end  of  the 
term,  the  lessee  or  his  assignee  is  liable  to  rebuild  in  cose  of  the  dc«truc- 
tion  of  the  premises  by  accidenUil  fire(A),  or  by  any  other  unavoidable 
contingency,  as  extraordinary  floods  (i) :  and  if  there  be  a  covenant  by 
the  tenant  to  keep  the  (ircraiscs  iu  repair,  and  also  a  covenant  to  insure 
them  for  a  specilic  sum  against  fire ;  on  tlieir  being  burnt  doivn,  bii 
liability  on  the  former  covenant  is  not  limited  to  the  amount  of  the  sum 
to  be  insured  under  the  hitler(A).  In  order  to  obviate  the  hardship  which 
is  thus  thrown  upon  the  lessee,  an  exception  of  accidents  by  hre  and 
tempest,  is  therefore  now  iu  most  cases  introduced  into  leases,  to  protect 
the  lessee :  upon  this  covenant  and  exception  it  has  been  held,  that  where 
the  lessee  of  a  house  and  wharf  covenanted  to  repair,  (accidents  by  (ire 
excepted,)  and  the  house  was  burnt  down,  and  the  lessor  having  insured, 

(b)  4  Uylh.  &  Jsmi.  Free.  Conr.  aril,  6  Term  Rep.  750.  The  principle 
421.  '  upon  which  (his  docliiae  is  held,  i* 

(c)  1  Esp.  N.  P.  277.  laid  down  in  (he  above  cited  case, 

(d)  Bac.Abr.  (il  Covenia(,  (F.)  aad  rceoiEiiiied  by  Lord  Keayon ;  it 
(e)!**!!!!;  V.  Brmen,  aSUrk.  403.  ii,  that  if  atparty,  by  his  own  con- 
(j)  Kaglm-  V.  Calliagt,   I  Tsunt.      tract,  create  >  duly  or  a  chsru  upon 

19.  himielf,  he  ii  bound  to  make  it  good 

(c)  Threihtr  v.  Eiii  Luiu/ni  Waltr-  if   he  can,  nolwiihsUDdia^  any   ac* 

■uarkt  Cimipony,  4  Dnwt.  Ill  Ryl.  62  ;  cident  by  inevitibia  necessity  ;  for  if 

5.  C.  2  BiTD.  &  CrcM.  60S.  he  hid  choMD  to  guard  agiinsi  any 

(h)   Ctitiltrfitld  (Earl)  r.   Bollan  loss  of  (his  kind,  be  should  have  in- 

{Ihla),  CoiDjn,  267;  Pecit  t.  At-  trodnced  it  into  the  C0D(t»et  )>;  wayof 

clur,  Skin.  210  )  BhIUkK  *.  Damoul,  exception. 

6Tenn  Rep.  650 ;  5.  C.  2Chil.608 ;  (h)  Digby  r.  ^iMnun,  4  Camp. 

S.P.DigbsT.AtlcinKn,iC»inf.27&.  37S. 
(*/>  BnekticA  Cinpny  v.  iViicIt- 
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leceiTed  the  instirance  money,  but  neglected  to  rebuild ;  an  injunction 
might  be  granted  against  an  action  at  law  for  the  rent,  till  the  house  was 
rebuilt (/).  Although  such  an  exception  will  protect  the  lessee  from  his 
coreoant  to  repair,  yet  he  is  liable  under  the  covenant  to  pay  rent,  even 
where  he  is  deprived  of  all  use  and  enjoyment  of  the  premises,  by  their 
having  been  burnt  down,  and  not  rebuilt  by  the  lessor :  and  it  is  doubti^l 
whether  the  landlord  is  bound  to  repair  in  the  excepted  cases  (m). 

7.  Ertent  of  Landlord's  VwhUity  on  his  Contract  to  Repair.'] — In  an 
early  case  it  was  decided,  that  a  covenant  by  the  lessee  that  he  would, 
after  the  repair  of  the  messuages  by  the  lessor,  repair  them  during  the 
term,  and  leave  them  repaired,  imposed  no  obligation  on  him  to  make 
repairs  of  a  dove-house,  part  of  the  premises,  until  it  had  been  once 
repaired  by  the  lessor,  though  it  was  in  good  repair  at  the  beginning  of 
the  term(n).  The  same  principle  seems  to  have  guided  the  decision  of 
another  case,  in  which  it  was  held,  that  the  words  ''  it  is  agreed  that  the 
lessee  shall  keep  the  house  demised  in  good  repair,  the  lessor  putting  it  in 
good  repair,"  created  a  covenant  on  the  part  of  the  lessor  to  repair, 
and  that  an  action  lay  against  him  if  he  did  not  put  it  into  repair  (o). 
If  a  lessor  sell  premises  let  under  a  lease  not  expired,  and  bind  himself  to 
do  repairs  at  the  expiration  of  the  tenancy,  it  appears  that  he  is  liable  to 
the  repairs  whenever  and  however  the  tenancy  is  determined ;  thus  where 
the  owner  of  premises  sold  them,  and  at  the  same  time  entered  into  an 
agreement  with  the  vendee  to  do  all  such  repairs  as  should  be  left  undone 
i^  a  third  party,  A.  (who  was  in  possession  of  the  premises  under  an  agree- 
ment for  four  years,  of  which  three  years  were  unexpired,)  at  the  expira- 
tion of  a  tenancy ;  and  the  purchaser  immediately  entered  into  an  agree- 
ment with  A.  to  quit  before  the  expiration  of  the  four  years,  and  upon 
A/s  quitting,  commenced  an  action  against  the  vendor  for  not  having 
put  the  premises  in  repair  at  the  expiration  of  A.*s  tenancy,  according  to 
tiis  agreement :  Best,  C.  J.  was  of  opinion,  that  the  words  in  the  declara- 
tion "  at  the  expiration  of  her  tenancy,"  might  be  rejected  as  surplusage  : 
and  that  it  was  immaterial  when  A.  quitted,  because  at  that  time,  when- 
ever it  was,  the  defendant  might  have  entered  to  make  the  repairs  (p). 

8.  Contracts  to  Repair  after  Notice,] — The  covenant  to  repair  gene- 
rally, and  the  covenant  to  repair  within  so  many  months  after  notice,  arc 
crenerally  held  to  be  distinct  and  independent  covenants — if  they  arc 
Smnd  either  in  different  parts  of  the  lease,  or  if  they  do  not  immediately 
foUow  one  upon  another,  so  that  they  must  be  joined  to  make  the  sen- 
tence complete ;  but  if  the  latter  be  the  case,  they  arc  construed  as  one 
entire  covenant,  and  the  latter  part,  respecting  notice,  is  held  to  qualify 
the  former :  where  there  was  a  covenant  to  repair  at  all  times,  (as  often 
as  occasion  should  reouire,)  and  at  farthest  within  three  months  afler 
notice,  Dallas,  C.  J.  held  it  to  be  one  sentence,  comprising  one  entire 
covenant,  in  which  the  generality  of  the  former  part  was  restrained  by 
the  terms  of  the  latter ;  and  the  plaintiff  was  accordingly  nonsuited,  for 
having  declared  upon  the  former  part  of  the  covenant  without  setting  out 
the  qualifying  part  relative  to  notice  (9).    But  if  the  covenants  are  dis- 

(0  Brown  v.  Quilter,  Ambl.  619.  (0)  1  £sp.  N.  P.  278  ;   and  see 

(m)  Weisall  V.  Waters,  6Term  Rep.  Hawkins  v.  Sherman,  3  Car.  &  P.  459. 

488«  (p)  Goodson  v.  Gouldsmith,  2  Car. 

(n)  Slater  v.  Stone,  Cro.  Jac.  645.  &  P.  655. 

It  has  been  questioned  whether  this  (9)  Horsfall  v.  Testar,   1  Moore, 

be  good  law  now ;  see  4  Byth.  6c  Jarm.  89 ,  S,C,1  Taunt.  385. 

Conv.  Prec.  381. 


103G 


LamJlord  and  Tamt. 


o  leave  premiKi  ui  rnMur  sJ 
of  the  term,  and  alio  tliat  the  lencm  may  direct  the  leaue  to  complete 
&e  repain  by  giving  dx  tnonlh*'  notice  in  writing,  tbey  are  separate  ani 
diitinct  Gorenanti  of  tliii  kind  (r),  and  ao  ii  a  covenant  by  tlie  tenant  to 
repair  irithin  three  mootha  after  notiee  aerved  npMi  him  by  tlie  iaoA- 
]ord(i} ;  or  a  covenant  to  reptur  during  the  term  after  three  maolha' 
notice,  and  to  leave  the  premuea  in  repair  at  the  end  of  the  term;  uii, 
IbereTore,  notice  i*  not  nece«ary  to  Mutain  an  action  lor  non-repair  at 
the  end  of  the  terra ;  Ibr  the  notice  le&ra  only  to  reparationB  within 
the  term,  to  -which  the  letiee  is  not  tied  without  notice  three  mcsitht 
before  (0- 

Where  the  lease  contained  a  covenant  by  the  les*ee  to  keep  the  pre- 
niiiet  in  repair,  and  alio  to  rqiair  within  three  montha  aller  notice,  and 
there  was  a  clauie  of  re-entry  for  a  breach ;  and  the  premiaet  being  out 
of  repdr,  the  lesaor  ^ve  notice  to  repair  within  uiree  niontbi,  aol 
brougnt  en  action  of  ejectment  before  the  expiration  of  Ibe  three  month^ 
but  received  rent  tvhidi  accrued  due  after  giving  the  notice :  the  Immt 
WRB  held  to  have  waived  the  fbrfelture  incurred  by  the  lint  breach ; 
a*  hi*  having  icnt  the  notice,  and  received  the  rent  accruing  afterward 
■bowed  hii  mtention  not  to  inaiit  upon  the  forfeiture,  at  the  time  of  tend- 
ing it ;  and  the  dislLncliou  was  token,  tlmt  where  the  nolicewas  to  repair 
forthwith,  no  sui'h  intention  of  (he  landlord  appeared,  and,  tiiercfore,  be 
VBs  not  prevented  from  bringbg  ejectment  at  any  time  (u). 

9.   Conlraclt  Ii 


0  JUpai, 


iiiUing  Lcaia.'] — In  building  leaaea,  the 


strictly  in  fuvont  of  ilie  li  ,  , 
of  thieo  uieaauagee,  covenanted  to  pull  down  llic  houacH,  and  rebuild 
three  other  houses,  and  that  be  would  repair  tlic  bouses  so  agreed  to  be 
built,  and  aim  thai  lie  icoiild  rrpair  the  demited  prcmiui,  and  leave  the 
said  prciniBcs  in  repair;  and  he  pulled  down  Ihe  three  and  buiit /Zw  in 
their  stead :  it  was  held,  tliat  though  he  woa  obliged  to  build  onit/  thrte 
bouHcs,  yet  he  was  iMiund  (o  deliver  up  all  in  repair;  the  last  corenant 
being  general,  and  not  confined,  na  tlie  former,  to  the  housei  agreed  to  be 
built(j},  Wliere,  however,  in  n  lease  of  four  messuages  for  99  years,  the 
lessee  covenanted  within  two  years  to  put  them  in  good  repair,  and  keep 
tbcm  in  repair  during  the  term ;  and  furtlier,  witlim  the  first  fifty  yean 
of  the  term,  to  take  down  the  messuages  as  occaiiim  may  iijuirc,  and,  in 
the  place  thereof,  to  erect  four  new  brick  messuages,  the  Court  of  C.  P. 
intimated,  tliat  if,  within  the  fiftv  years,  the  houses  should  be  so  repured 
as  to  make  them  completely  and  substantially  as  good  us  new  houses,  the 
"  occasion"  on  which  the  new  houses  were  to  he  built  did  not  arise  ( u) : 
according  to  this  construction,  the  covenant  to  build  must  be  taken  to  be 
it  qualified  by  the  words  "  as  occasion  may  require"(i}.     If  a 


S.  C.  7  Tou 


.  Day.   1  Moore,  389 ; 

7  TouDi,  746, 

(■)  Boei.  GoaHty  r.  PntNt, 2  Camp. 

eaO  ;  S.  f.  Dm  d.  Mertcrafl  v.  Mem, 

4  Bain.  &  Creu.  GOG  ;  S.  C.  7  Dowl. 

&ltyl.98;  1  Car.  &  P.  346. 

(I)  1  Smod.  664;  S.  P.  Linmre 
V.  Rotnen,  1  Baro.  &  AU.  6B4. 

<u)  Cm  d.  MoTifra/t  v.  Meui.  4 
Bam.  &  Cress.  606  -,  S.  C.  T  Dowl.  & 
liyl.  98;  but  tee  Km  d.  Gantltii  v. 
Paine,  2  Camp.  520. 


(i)  Dome  V.  Eorfe,  3  Lev.  264  ; 
S.  C.  2  Veolr.  126. 

(u)  EucfwnT.I{et(iiA,7TBunt.4ll; 
S.  t.  Holi;643. 

(:)  In  one  cise,  wheie  a  leuee  co* 
veaaaled  to  repair  aad  keu  untvoken  ; 
pulling  doKD  a  ruiaoui  old  bakebouse, 
and  building  up  a  neiv  one,  was  beld 
to  be  •  bnach  or  the  covenaat ;  Wood 
V.  Avtry,  S»ile,  96,  thowb  thia  strict 
deciticD  would  oat  probably  he  lecog- 
nized  al  (he  preseat  day. 


Tenant*s  UabUkUs.  1 037 

oorenant  in  a  lease  with  hiB  lessee,  that  he  will,  in  case  the  pre- 
demised  shall  be  burnt  down,  *'  rebuild  and  replace"  the  same, 
m  die  same  state  as  they  were  in  before  the  fire,  he  is  only  bound 
to  restore  die  premises  to  tne  state  in  which  they  were  when  he  let  them, 
and  not  rebuild  any  additional  parts  which  may  have  been  erected  by  his 
tMiaDt(«). 

10.  At  what  time  the  "Repairs  may  he  doneJ] — Upon  a  covenant  to  re- 
pur,  and  keep  in  repair,  during  the  term,  the  old  lawyers  (6)  held,  that 
the  covenant  would  be  satisfied  by  the  lessee's  putting  the  promises  into 
rejiair  at  any  time  during  the  continuance  of  the  term ;  and  that  no 
action  lay  till  the  end  of  the  term :  but  it  is  now  held,  that  if  the  premises 
are  at  any  time  duringthe  term  out  of  repair,  the  lessee  is  subject  to  an 
action  (c) :  and  Lord  Ellenborough  said,  "  the  common  sense,  the  prac- 
tice, and  the  general  convenience  of  mankind  require  this/' 

A  covenant  to  repair  by  a  certain  day  would,  it  seems,  not  be  broken, 
if  there  was  any  thing  very  important  (as  plague  in  the  house)  to  prevent 
the  repairs  being  completed ;  but  the  repairs  must  "  be  done  in  a  conve- 
nient time"  afterwards  ((/). 

11.  Landlord's  Right  to  enter  to  Repair."] — A  landlord  has  no  ri^ht  to 
cuter  his  tenant's  premises  to  repair  them,  without  some  stipulation  to 
fhat  effect  (e) :  therefore  an  immediate  lessee  may  recover,  as  special 
damages,  from  an  under-lessee,  under  similar  covenants,  the  costs  of  de- 
fending an  action,  as  well  as  the  damages  under  it,  brought  by  the  original 
leasor  for  want  of  repairs;  because,  during  the  term  of  the  under-lessee, 
he  could  not  have  entered  for  the  purpose  of  repairing  without  making 
Inmself  a  trespasser (/*). 

Where  a  lessee,  who  was  bound  by  a  covenant  to  repair  premises  de- 
mised to  him,  under-let  part  of  them  with  a  similar  obligation  by  his 
tenant  to  repair  them  within  three  months  after  notice  given  to  him  for 
that  purpose ;  and  the  premises  under-let  becoming  out  of  repair,  the 
superior  landlord  gave  notice  to  his  immediate  tenant  to  repair  them  at 
the  peril  of  forfeiting  his  lease;  and  the  under-tenant,  after  receiving 
notice  to  repair,  neglected  to  do  so  ^^dthin  three  months,  whereupon  the 
lessee,  in  order  to  avoid  a  forfeiture  of  his  whole  estate,  entered  on  the 
premises,  and  put  them  in  a  tenantable  repair:  it  was  held,  that  his 
under-tenant  was  liable  to  pay  him  the  whole  expense  so  incurred, 
although  the  former  had  sold  his  interest  in  the  premises  to  a  purchaser, 
who  had  entirely  rebuilt  them  before  the  action  for  the  recoveiy  of  such 
expense  was  brought  (g). 

12.  Remedies  for  Breach  of  Contract.'] — With  regard  to  the  remedies 
which  are  in  use  in  case  of  dilapidations  or  want  of  repairs,  if  the  cove- 
nant be  contained  in  a  lease  under  seal,  the  remedy  must  be  obtained  by 
an  action  of  covenant  When  the  covenant  is  either  implied  or  by 
parol, — ^that  is,  not  under  seal, — assumput  is  the  proper  form  of  action. 
Where  there  are  reciprocal  co\'enants  by  both  parties,  the  damage  sus- 

(a)  Loader  v.  Kemp,  2  Car.  &  P.  ease,  Moore,  69. 

375.  («)  Barker  v.  Barker,  3  Car.  &  P. 

(6)  Main's  ease,  5  Co.  Rep.  67 ;  657. 

Perk.  sect.  738;  F.  N.  B.  145  k;  (/)  NeaU  v.  Wyllie,  6Dowl.  & 

Plowd.  29;  Shep.  Touch.  173.  Byl.  442;   S.C,  3  Barn.  &  Cress; 

(e)  Luxmare  v.  Bobson,  1  Bam.  &  692. 

Ciess.  684.  (g)  CoUev  v.  Streeton,  3  Dowl.  tc 

(d)  Shep.  Toach.  174  ;  Griffith's  Ryl.  522  j  &  C.  2  Bam.  &  Crass.  273. 
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tuned  by  the  one  party  cannot  be  Kt  off  in  an  Ktkm  bmi^t  npan  tbo 
coTcnant  of  the  ouer;  but  tbe  remedy  of  each  ii  br  action  asauui  the 
other :  tbu*  where  tbe  Iemot  baa 
the  leaMe  tbe  inaide,  the  temedy 
«raaa  octlma  of  covenant  (A). 

It  baa  howeTer  been  held,  that  if  the  leaMT  covenant 


i  outtide,  and 
tbe  partiea  agwnat  each  other  ii  by 


tbe  tenn,  if  he  will  not  do  it,  the  leaiee  may  repair,  a 
'     '  '  er(0 ;  but  Holt,  C.  J.  doubted  of  thia,  u 


It  to  lepaii  during 
id  pay  ninuelf  by 
way  of  ntainer(0 ;  but  Hol^  C.  J.  doubted  of  thia,  unleaa  there  wa*  « 
Gorenant  to  deduct  the  expeote  of  the  repaira  from  the  rent :  and  thousli 
caaea  occur  in  the  hooka,  wherein  it  haa  been  thought  by  some  of  tu 
jlidgea  that  a  leasee  might  expend  part  of  the  rent  in  repair*  of  the  pre- 
miaea  if  they  required  repair,  and  might  set  off  such  expenditure  in  an 
tetiaa  either  of  debt  or  covenant  ibr  rent ;  yet  tuch  an  opinion  ii  erro- 
neout,  for  the  leaaor  and  lenee  have  thdr  respective  remedies  on  the 
aneial  oovenanta  contained  in  the  lenae ;  and  the  mazini  of  law,  "  k>  to 
judge  (^  MmliBcta  aa  to  prevent  a  multiplici^  of  auita,"  doei  not  apply  (A). 
The  mefliad  6t  obtaining  redreu  by  meant  of  these  several  forma  of 
■ctloa  will  be  hereafter  fiOly  co  " 
Inar  "  "     ' 


theai 


r  the  losa  of  the  use   of  the   premises  while  they  ( 


on  non-perfoimance  of  the  c( 
contains  a  covenant  to  repair, — or  for  non-repair  specificallj',  and  a  breach 
of  El  covenant  to  repair  has  occurred,  whicli  induces  a  forfeiture  ;  it  ia 
-    -•     '  to  get  rid  of  llie  lessee,  and  n  ""     "' 

__sclment.    llie  snme  remedy  h 
may  be  pursued  by  the  lessor,  in  cases  where  the  tenant  holds  under  an 
agreement  for  a  lease  merely,  but  there  is  no  actual  term  gTanted(n). 


Sect.  VI.— Op  the  Term: 

1.  By  EjBurion  of  Ti-it,  lie.   . .  1039 

2.  BySurretidtr jb. 

1.  By  acceptance  pf  a  new 
Ltau 1041 

2.  PoiiHitsn  given  tip  tg 
mutual  Contftil 1043 

3.  Acc^lance  of  anothtr 
TenaMintim   1044 

4.  Who  an  caimbte  of  Sar- 
renitring,  irr  taking  a 
SurrtndtT 1045 

5.  What  Eitate  a  Siirreniler 
may  operate  upon 1046 

6.  Hoa  u  Surrender  ihouU 

be  pteailed ib. 

7.  If^  a  Surrender  will 

be  preiumd    ,     ib. 


(A)  Leedt  «.  Cheelhata,  I  Sim.  151. 
(i)  BeaU's  eau,  1  Leon.  337  :  S.  C. 
Cm.  Ela.  333. 
(*}  Smith  r,  JiapUbaek,   1  Tetm 


4  Lease,  and  what  Notice  is 

3.  BvMiTger   IM7 

1.  Opcratian  if  the  Merger 

of  a  Term 104B 

4.  JJv  Frt./(ilur» 1049 

"1 .  CotxUTuction  of  PrmiMH 
ftr  It«-rniry  i't  Ltata   . .  1050 

2.  Whatomc«»U(oavai«r 

of  Forfeiture lOSI 

6.  Of  Sntite  li>  guit  «hen  neeti- 

-Ts    1002 

1.  Of  the  Mode  in  vhiek 
tnch  Kotiee  muM  be  givenlOSti 

2.  Bgahona  Kalice  iliould 

te  giwrt ib. 

a.   irAot    Certainty  it    re- 
quired    1056 


Rep.  446. 
(m)  H'mJiv.  Piifi«,6Car.&P.7B2. 
(n)  Doe  d.  OUiriAns  v.  Breach,  6 
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1039 


4.  To  wham  the  Notice  should 

be  directed 1058 

5.  What  is  a  sufficient  Ser- 
vice     i ib. 


6.  When    the   Notice  mttst 
expire 1059 

7.  How    a   Notice  may  be 
waived    1062 


1.  By  Effluxion  of  Time,  4-c.] — The  most  ordinary  means  by  which  a 
lease  is  determined,  is  by  the  period  expiring  for  which  the  premises  were 
demised ;  and  takes  place  either  at  the  final  conclusion  of  the  period  for 
which  they  were  held,  or  upon  the  happening  of  any  contingency  upon 
which  the  duration  of  the  contract  was  made  to  depend. 

By  the  statute  of  frauds  (o),  *<  no  leases,  estates,  or  interests,  either  of 
freehold,  or  terms  for  years,  or  any  uncertain  interest,  not  being  copyhold 
or  customary  interest  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  &c. 
shall  be  assigned,  granted,  or  surrendered,  unless  it  be  by  deed  or  note  in 
writing  signed  by  the  party  so  assigning,  granting,  or  surrendering  the 
same,  or  their  aeents  thereunto  1a\d\illy  authorized  by  writing,  or  by  act 
and  operation  of  law  (p). 

2.  -By  Surrender.'] — In  order  to  make  a  good  surrender  of  lands  by 
deed,  and  to  make  them  pass  by  such  a  surrender,  these  things  are  requi- 
site {q).  1.  That  the  surrenderor  be  a  person  able  to  grant  and  make,  and 
the  surrenderee  a  person  capable  and  able  to  take  and  receive  a  surrender; 
and  that  they  both  have  such  estates  as  are  capable  of  a  surrender :  and 
for  this  purpose,  that  the  surrenderor  have  an  estate  in  possession  of  the 
thing  surrendered  at  the  time  of  the  surrender  made,  and  not  a  bare  right 
thereunto  only.  2.  That  the  surrender  be  to  him  who  has  the  next  hn- 
mediate  estate  in  remainder  or  reversion,  and  that  there  be  no  intervening 
estate  coming  between.  3.  That  there  be  a  privity  of  estate  between  the 
surrenderor  and  the  surrenderee.  4.  That  the  surrenderee  have  a  higher 
and  greater  estate  in  the  thing  surrendered  than  the  surrenderor  hath,  so  that 
the  estate  of  the  surrenderor  may  be  drowned  therein.  5.  That  he  have 
the  estate  in  his  own  right,  and  not  in  tlie  right  of  another.  6.  That  he 
be  sole  seised  of  this  estate  in  remainder  or  reversion,  and  not  in  joint- 
tenancy  (r). 

By  section  3  of  the  statute  of  frauds  it  is  provided,  '*  that  no  leases,  es- 
tates, or  interests,  either  of  freehold  or  terms  of  years,  shall  be  surrendered^ 
unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party  so  surrend- 
ering, or  their  agents  thereunto  lawfully  authorized  by  writing,  or  by  act 
and  operation  of  law"  (.t). 

Where  a  lease  appeared  to  have  had  the  names  of  the  parties  torn  off, 
it  was  held,  that  it  was  neither  a  surrender  by  operation  of  law,  nor  primd 
Jacie  evidence  of  a  surrender  by  deed  or  note  in  writing  (/). 


(o)  29  Car.  II.  c.  3. 

(p)  SiDce  the  above  statute,  there- 
fore, it  has  been  expressly  decided 
that  a  lease  cannot  be  determined  by 
mere  cancellation  of  the  iDdenture,  for 
that  the  surrender  by  deed  or  note  in 
writing,  or  by  act  and  operation  of 
law,  was  especially  prescribed  in  lieu 
tbeneof;  Roe  d.  Berkeley  (Earl)  v. 
York  (Archbishop),  6  East,  86 ;  6'.  C. 
3  Smith.  166;  and  see  Bolton  v. 
CarlisU  (Bishop),  2  H.  Bl.  263. 

(q)  The  words  commonly  used  to 
make  a  sarrender  are,  *'  sorrender, 
grant,  and  yield  up.'' 

2 


(r)  Shcp.  Touch.  303;  2  Black. 
Com.  336.  This  position  appears  to 
be  perfectly  inconsistent  with  what  is 
said  bv  the  rame  writer  in  another 
place,  Shep.  Touch.  308 :  for  he  there 
distinctly  lays  it  down,  that  if  a  tenant 
for  life,  with  remainder  to  two  persons 
as  joint  tenants  in  fee,  surrender  to 
one  alone,  it  will  enure  to  both  jointly. 

(s)  Roe  d.  Berkeley  (Earl)  v.  York 
(Archb'uhop),  6  East,  86;  S.  C.  2 
Smith,  166;  Co.  Lit.  338,  n.  1. 

(t)  Doe  d.  CourtaU  v.  Thomas,  9 
Barn.  &  Cress.  288 ;  5.  C.  4  Maon» 
&  Ryl.  218. 
T  5 
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A  letBce  mtjp  surrender  upon  condition,  and  if  thACondituai  be  brDken, 
thenarticuliireitsteihsDbercvegted(u):  therefore, ifalcMcefbryeannit- 
nnder  hii  irhole  term  (o  tlie  original  tenor  upon  condition,  be  may,  upon 
wm  performance  of  the  condition,  re-enter  and  revive  the  term  (i). 

A  leuee  for  yean  to  begin  prettntly  cannot,  till  entry  or  waiver  of  the 
poHeaaion  by  the  leuor,  merge  or  drown  the  term  by  any  ezpreii  nmai- 
vn(y).     But  it  is  not  neceuaiy  that  the  ninrcnderor  of    ' 


at  a  future  day,  sbautd  be  in  pouenion  in  order  to  make  a  tutrender  in 
lav  (!)  before  the  period  of  commencement ;  though  he  cannot  make  ta 
actual  lurrender  before  the  day  of  the  term  begin. 

Adrtdit  not  absolutely  neceuBiytoaBurrenoer;  it  may  be  made cifAer 
by  deed  or  note  in  writ'mg,  which  note  in  writing,  though  not  a  deed,  moit 
be  properly  stamped  (a). 

In  a  aurrender  m  a  freehold  leate,  there  it  no  occsmon  for  lively  of 
Kiain ;  for  there  ii  a  privity  of  eitttte  between  the  luirenderor  and  nizrea- 
deree,  the  pariiculBr  estate  of  the  one,  and  the  remainder  of  the  other,  be- 
ing ono  and  the  lame  estate;  livery  therefore  having  been  once  made  at 
the  creation  of  it,  there  ii  no  necessity  for  having  it  aAerwatds  (J>),  If  a 
leaae  for  yean  he  made  to  a  corpoiatiDD  aggregate,  they  cannot  make  aa 
actnal  mrrender  thereof  but  by  deed  under  their  common  seal  (e). 

Where  u  lease  came  into  the  hands  of  the  original  leaeor  by  an  agrea- 
ment  entered  into  between  him  and  the  osaignce  of  the  original  lesae^ 
"  tliat  the  lessor  should  have  the  premises  as  mentioned  in  the  lease,  and 
■boiild  nay  a  particular  sum  over  luid  above  the  rent  annually,  towatda 
the  good-will  already  paid  by  sucli  nsaigiiec,"  it  was  adjudged  that  Buch 
agrecnient  operated  as  a  surrender  of  the  whole  term  {d).  An  agreement 
between  a  landlord  and  tenant,  for  the  hitter  to  give  up  pMscsaioii,  and 
the  former  to  take  the  slock,  &c.  at  a  valuation,  and  to  make  compensa- 
tion for  fallows,  &c.  to  pay  all  tuxes,  and  penult  the  teoani  to  keep  a  part 
of  the  meanuagc,  and  some  of  the  out-bouses  u])  to  a  certain  day,  without 

Caying  rent  or  taxes,  was  held  to  operate  as  a  surrender  of  the  term  (e)  : 
ut  where  one  being  in  possession  of  premises  as  tenant  from  year  to  year, 
under  on  ngreeiiient  for  n  lease  for  fourteen  venr?,  and  the  rent  being  in 
arrear,  entered  into  an  indenture  with  bis  landlords :  whereby,  reciting 
Rich  tenancy  and  arrears  of  rent  accrued,  and  Ihut  he  had  agrttd  to  quit 


(«)  Co.  Lit  218  b. 

(r)  Lloyd  V,  U«gf.mi.  2  lilod. 
176 ;  Uac.  Abr.  tit.  Leatet,  (S.  3.) 

(«)  Kac.  Abr.  lit.  Leases,  (T.  2.) 

(i)  Shop.  Touch.  a04;  iiei  v. 
Sava,  Cm.  Eliz.  622;  Hiitekht  r. 
AfarliB,  Cro.  Elil.  604. 

(a)  Faratt  d.  Earl  V.  Itnger.,  2 
Wils.  26. 

(6)  llie  stamp  rtquiicd  la  be  affixed 
to  a  deed  of  surjender  upon  the  sale  of 
liadi  OT  other  property,  it  of  the  iune 
atnaUDl  as  upOQ  a  conveyance  upon 
the  sile  of  lands  or  ot  ber  piopcily.  By 
sUlute  55  Geo.  III.  c.  184,  tcliedule, 
lit.  Surrender,  lunendtn  (not  other- 
wise ctiargcd  in  the  schedule  nor  ex- 
pressly eitmpled  from  sU  stamp  duly) 
of  any  term  oi  lermi  of  ycsri.  or  of 
■sy  freehold  or  uneenaia  intcresl  in 


any  lands,  tencmeuls.orheiilsble  sub- 
jects, not  being  of  copyhold  or  cus- 
(amaiy  lenure,  are  cbaiged  with  a 
duly  of  1'.  15(.  Aod  wbea  the  aame, 
to(^her  with  any  schedule,  receipt, 
or  other  niatler  put  or  indorsed  there- 
on or  anaexed  thereto,  shall  cootaia 
2160  words  or  upwards,  then  for  every 
entire  quantity  of  1080  words  con- 
tained iherein,  over  and  above  (be 
first  10S0  words,  a  furlhei  progrmivo 
duty  or  11.  St.  shall  be  alfiied. 

<c)  Uac.  Abr.  tit.  CoTporatioat, 
(E.  3.) 

(ri)  Smilh  v.  J^nhMack,  1  Term 
Rep.  441. 

(e)  U'ilJJani  V.  £ayfr,  6  Uooie, 
S2(i ;  S.  C.  3  Brod.  &  Biog.  70 ;  and 
see  yamaittT  y.  TI'tMer,  %  Uooie, 
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and  to  deliver  up  the  premises  to  them,  and  that  a  valuation  should  be  made 
of  his  e&cta  on  the  premises  by  two  indifierent  persons  to  be  chosen,  &&, 
and  that  the  same  should  in  the  mean  time  be  assigned  and  delivered  up 
to  a  trustee  for  the  landlords ;  and  the  deed  assigned  his  effects  on  the 
premises  to  such  trustee,  on  trust  to  have  the  valuation  made,  and  out  of 
the  amount  to  retain  the  arrears  of  rent,  and  pay  the  residue  to  the  tenant: 
it  was  held,  that  the  tenant  not  having  in  fact  quitted  the  possession,  nor 
ao^  valuation  having  been  made  of  his  effects,  such  agreement  to  quit,  &c. 
being  conditional,  and  the  condition  not  performed,  nor  the  agreement  in 
any  manner  acted  upon,  did  not  operate  as  a  surrender  of  the  tenant's 
legal  term  from  year  to  year(/).  A  written  notice  to  quit,  signed  by  the 
tenant,  not  expiring  with  the  year,  may  be  treated  by  the  landlord,  if  he 
please,  as  a  surrender  of  the  tenancy  (g). 

1.  By  Acceptance  of  New  Lease."] — Surrenders  by  act  and  operation 
of  law,  or  implied  surrenders,  arc  excepted  in  the  statute  of  frauds,  and 
remain  as  they  did  at  common  law,  if  the  lease,  which  is  to  draw  out  such 
imrender,  be  in  writing  pursuant  to  that  statute  (A).  Of  this  sort  are  sur- 
renders created  by  the  acceptance  of  a  new  lease  from  the  reveisioner, 
either  to  begin  presently,  or  at  any  distance  of  time  during  the  continu- 
ance of  the  first  lease;  for  the  acceptance  of  a  new  good  lease,  implies  the 
surrender  of  a  former  (i) ;  and  operates  as  a  surrender  by  act  ana  operas- 
tkm  of  law,  even  though  the  second  lease  be  voidable,  if  it  be  not  actually 
▼oid(/c).  The  reason  why  such  acceptance  of  a  new  lease  amounts  to  a 
surrender  and  determination  of  the  first  is,  because  the  lessee  would  not 
have  the  fiill  advantage  which  he  had  contracted  for  by  the  terms  of  the 
second  lease,  if  the  first  should  stand  in  the  way,  and  consume  any  of  the 
years  comprised  in  the  second  term :  for  wliich  reason,  and  to  enable  the 
lessor  to  perfect  and  make  good  his  second  contract,  the  lessee  must  be 
supposed  to  waive  and  relinquish  all  benefit  of  the  first :  if  therefore  a 
lessee  for  life,  or  years,  take  a  new  lease  of  him  in  reversion,  of  the  same 
premises  demised  by  a  former  lease  for  life  or  years,  it  amounts  to  a  sur- 
render in  law  of  the  first  lease. 

If  a  lessee  for  twenty  years  take  a  lease  for  ten  years  to  begin  at  Mi- 
chaelmas, there  is  no  doubt  but  that  the  term  of  twenty  years  is  surrendered 
OT  determined  immediately ;  for  by  the  lessee's  acceptance  of  the  new 
lease,  he  admits  that  the  lessor  is  in  a  situation  to  demise  to  him,  notwith- 
standing the  existence  of  the  other  lease ;  and  indeed  by  such  acceptance, 
the  lessor  has  power  to  make  a  new  lease  during  the  former  (/) :  but  where 
a  lessee  for  twenty-one  years  took  a  lease  of  the  same  lands  for  forty  years, 
to  begin  immediately  after  the  death  of  J.  S. ;  it  was  held,  that  this  was 
not  any  present  surrender  of  the  first  term,  because  J.  S.  might  wholly 
outlive  that  term,  and  then  there  would  be  no  union  to  work  a  surrender: 
and  it  was  considered,  that  being  in  equilibrio  in  the  mean  time,  whether 
he  would  survive  it  or  not,  the  first  term  should  not  be  hurt  till  that  con- 
tingency happened;  but  that  if  J.  S.  died  within  the  first  term,  then  what 
remained  of  it  was  surrendered  and  gone  by  the  taking  place  of  the  se- 
cond (m).     Where  the  lessee  for  years  of  a  house  accepts  a  grant  of  the 

(/)    Caupland   v.  Maynard,    12  4  Burr.  2110. 

East,  134.  {k)  Roe  d.  Berkeley  (Earl)  v.  York 

(g)  Aldenhurgh  v.  People,  6  Car.  (Archbishop),  6  East,  86;   5.  C.  % 

&  Payne»  212.  Smith,  166. 

{h)  Shep.  Touch.  301 ;  Com.  Dig.  (0  Ives  v.  Sams,  Cro.  Eliz.  522; 

tit  Sunendnr,  (L.  1);  Perk.  68.  Eutchins  v.  Masters,  Cro.  Elii.  604. 

(i)  Davison  d.  Bromley  v.  Stanley,  (m)  Bac.  Ab.  tit.  Leases,  (S.  63.) 
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cu«ti)d]>  of  the  tame  bouie,  it  it  *  nTrender;  for  the  ctutody  of  a  thiar 
which  wu  let  before,  ia  anothd  iutOHt  in  the  nine  thing  leaied,  ana 
cannot  »t«nd  with  the  tint  lease  (it) :  and  if  the  fint  lean  be  of  the  land 
itaelf,  and  the  lecond  lease  of  the  Teitnre  of  the  tame  land,  it  it  a  lurTendee 
of  the  fint  lease:  so  it  is  if  a  lessee  acceptaEnnitof  commoii,  or  rent  out 
of  the  same  land,  to  commeace  at  a  cettain  day  irithin  the  tcnn  (o).  If 
the  king  make  a  demise  for  yean,  the  acceptance  of  a  newlease  is  no  sur- 
Koderof  thefintlease(p):  so  if  a  lessee  accept  a  grant  of  a  thing  con- 
sistent with  the  lease  of  the  land,  it  is  no  suirender:  as  if  the  lessee  of  a 
manor  accept  the  grant  of  a  bailiwick,  or  the  stewardship  of  tlie  same 
manor;  or  it  he  accept  the  office  of  pailt-keeper  of  the  sane  park  for  hit 
life,  it  ii  no  surrender,  for  the  subsequent  grant  is  mereljr  collateral,  and 
not  of  the  thing  itself(o) :  but  where  a  lessee  for  years  of  an  adrowson 
was  presented  to  the  MTOWSon  by  the  lessor,  it  was  adjudged  to  be  a  sur- 
render of  his  term. 

A  recital  in  a  second  lease,  that  it  was  granted  in  part  consideration  of 
the  surrender  of  a  prior  lease  of  the  tame  premises,  is  not  a  surrender  bf 
deed  or  note  in  writing  (^tuchprior  lease:  itnot  purporting  in  the  term* 
of  it  to  be  of  itself  a  surrender  or  yielding  up  of  tha  intereat(r}.  Wheto 
there  was  a  lease  of  lands  by  indenture  for  twenty-one  years,  with  s  ptt^ 
TisD  that  it  should  be  determinable  by  the  lessee  or  lessor  at  the  end  of 
the  fint  seven  or  fourteen  years,  and  a  memoraniluni  was  indorsed  six 
years  aAer  the  cxeculiou  of  the  lease,  "  of  its  being  agreed  between  the 
parties  previously  to  the  cxcciitiuii,  that  the  lessor  shall  not  dispossess,  nor 
cause  the  lessee  to  bi<  dispossessed,  of  the  saJd  GStale,  but  to  have  it  for  tha 
term  of  twenty -one  years  from  this  present  time  i"  which  was  signed  by 
the  parties,  and  stamped  with  a  lease  stamp,  but  not  scaled  :  it  was  held, 
that  the  lessor  might,  noCwitlistandlng,  detemiiTie  the  Itiase  at  the  cod  of 
the  first  fourteen  years;  for  the  memorandum  did  not  operate  as  a  new 
lease  and  surrender  of  the  first  lease  (i).  Where  A.  demised  certain  pre- 
mises lo  B  ,  which  B.  demised  to  C.  reserving  rent;  and  the  interest  of  B. 
was  af\eiwards  sold  to  D.,  who  obtained  from  A.  a  new  lease,  the  lease  to 
B.  having  been  cancelled;  and  B.  and  D.  afterwards  distrained  for  rent 
in  the  name  of  D.,  upon  which  occasion  D.  declared  that  the  premises  be- 
longed to  him:  it  was  held  in  an  action  of  trespass  against  B.,  D.,  and 
odlcrs,  their  servants,  that  the  cancellation  and  new  lease  did  not  operate 
as  a  surrender  of  the  Interest  of  B.  and  that  rent  being  due  to  B.  by  ef- 
fluxion of  lime,  the  defendants  were  justified  in  making  the  distress,  tboiigli 
in  the  name  of  U.  (f). 

An  agreement  between  the  lessor  and  a  stranger,  that  the  lessee  shall 
have  a  new  lease,  ia  no  surrender  (u) :  anil  if  a  lessee  accept  a  new  lease 
in  trust  for  another,  it  is  no  surrender  (j).  Where  there  is  an  utider- 
teoant.  the  statute  4  Geo.  1 1,  c.  28,  s.  G,  saves  to  the  intermediate  lond- 
lonl  all  the  same  remedies  against  him  for  rents,  covenants,  and  duties 
secured  h^  the  new  lease,  so  far  as  they  exceed  not  tlie  rents  and  duties 
reserved  in  the  furmer  one,  out  of  which  tlie  imder  lease  was  derived: 
Where  premises  were  demised  and  underlet,  and  the  first  tenant  surren- 

(n)  Gibun  v.  Star/,  Cro.  Jac.  177.       Smith,  166. 

M  Com.  Oig.  lit.  Sunender.  (I.  1 .)  (i)  Coodright  d.  Kieh«lU  v.  JJ-rk, 

(p)  B™fc   V.  Gariiig,   Cro.   Car.      4  Msule  St  Selw.  30. 
197.  (I)  Ifoofcy  v.  GrefvFy,  3  VouDge 

(l>  Cibuit  V.  Start,  Cro.  Jac.  176,       &  Jervls,  636. 
134.  f  u)  Parrii  V.  AlUn,  Cro.  Klii.  173. 

(i>  Com.  Dig.  tit.  Suneoder,  (H. 
I-l.) 
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dered  his  lease,  and  took  a  new  one  with  similar  covenants,  but  the  under- 
tenant continued  in  possession  and  never  surrendered,  it  was  doubted 
whether  special  covenants  in  the  new  lease,  co-extensive  with  those  in  the 
old,  could  be  enforced  by  the  new  landlord  against  the  undertenant  as 
'*  duties  reserved"  by  the  second  lease  under  the  statute  (y). 

No  implied  siurender  by  the  grant  of  a  new  lease  will  be  binding,  if 
the  new  lease  be  absolutely  void ;  for  the  condition  of  the  surrender  faib : 
and  it  is  not  reasonable  that  an  acceptance  of  a  bad  lease  should  be  an 
implied  surrender  of  a  good  one  (z) :  So  if  a  surrender  be  intended  for  a 
particular  purpose,  and  that  purpose  which  is  the  only  motive  of  it  fails, 
the  surrenaer  ought  to  fail  too :  If  therefore  the  new  lease  do  not  pass  an 
interest  according  to  the  contract  and  intention  of  the  parties,  an  accept- 
ance of  it  is  not  an  implied  surrender  of  the  old  lease  (a). 

Where  a  tenant  for  life,  with  a  special  power  of  leasing,  reserving  the 
best  rent,  in  consideration  (as  recited)  of  the  surrender  of  a  prior  term  of 
ninety-nine  years,  (of  which  above  fifty  were  unexpired,)  and  certain 
charges  to  be  incurred  by  the  tenants  for  repairs  and  improvements, 
granted  to  him  a  new  lease  of  the  premises  for  ninety-nine  years,  by 
virtue  of  the  power  reserved  to  her,  or  any  other  power  vested  in,  or  in 
anywise  belonging  to  her ;  which  new  lease  was  void  by  the  power  for 
want  of  reservmg  the  best  rent :  it  was  held,  that  the  second  lease,  which 
was  intended  and  expressly  declared  to  be  granted  by  virtue  of  and  under 
the  power,  and  being  apparently  not  intended  by  the  parties  to  be  carved 
out  of  the  estate  for  life  of  the  lessor,  being  void  under  the  power,  should 
not  operate  in  law  as  a  surrender  of  the  prior  term,  as  passing  an  interest 
out  of  the  life  estate  of  the  grantor  contrary  to  the  manifest  intent  of  the 
parties ;  and  consequently,  that  the  prior  term,  though  the  indenture  of 
lease  were  in  fact  cancelled  and  delivered  up  when  the  new  lease  was 
granted,  might  be  set  up  by  the  tenant  of  the  premises,  in  bar  to  an  eject- 
ment by  the  repiaindcr-man  after  the  death  of  the  tenant  for  life :  how- 
ever, such  second  lease  might  have  operated  by  way  of  estoppel  as  against 
the  lessor  during  her  life  (6).  But  wnere  a  voidable  bishop's  lease,  which 
had  been  granted  in  consideration  of  the  surrender  of  a  prior  lease,  was 
avoided  by  the  successor :  it  was  held,  that  the  first  lease  was  not  revived 
by  such  avoidance  (c). 

If  a  lessee  for  years  accept  a  new  lease  by  indenture  of  part  of  the 
lands,  it  is  a  surrender  for  that  part  only,  and  not  for  the  whole,  because 
there  is  no  inconsistency  between  the  two  leases  for  any  more  than  that 
part  only  which  is  so  doubly  leased :  and  though  a  contract  for  years  can- 
not be  so  divided  or  severeo,  as  to  be  avoided  for  part  of  the  years,  and  to 
subsist  for  the  residue,  either  by  act  of  the  party  or  act  in  law ;  yet  the  land 
itself  may  be  divided,  or  severed,  and  he  may  surrender  one  or  two  acres, 
cither  expressly  or  by  act  of  law,  and  the  lease  for  the  residue  will  stand 
good  ana  untouched  (<i).  If  then  there  be  two  lessees  for  life,  or  years 
and  one  of  them  take  a  new  lease  for  years,  it  is  a  surrender  of  his 
moiety  (e). 

2.  Possession  given  up  by  mutual  Consent.'] — A  tenancy  from  year  to 

(i/)  Doe  d.   Palk  v.  Marcheiti,  1  (ArchbUhop),  6  East,  86;    S,  C.  2 

Barn.  &c  Add.  715.  Smith,  166. 

(z)  Zoueh  d.  Abbott  ▼.  Parstms,  3  (c)  Doe  d.  Murray  v.  Bridget,  1 

Bar*.  1807;  Witson  v.  Sewell,  4  Burr.  Bar.  &  Add.  847. 

1980.  (d)  Bac.  Abr.  tit.  Leases,  (D.  3.) 

(a)  Com.  Dig.  tit.  Estates,  (0. 13.)  (e)  Sbep.  Touch.  302. 

(6)  Roe  d.  Berkeley  {Earl)  v.  York 


1044  iMdlord  and  Ttnwit. 

jeax  cannot  be  detenahied  imloi  there  be  Mthiar  k  legal  notice  ta  qwt,  or 
B  nirrender  in  vritiug  (/) :  and  llierefore  a  tauacy  from  year  to  jear, 
CKaled  by  parol,  ti  not  determined  by  ■  parol  lioeuae  fixiiii  the  landlord  to 
the  tenant,  to  quit  in  the  middle  of  a  quarter,  amlthetenant'i  quitting  the 
jftremiies  accordingly (g) ;  but  where  upon  a  tenancy  Irom  year  to  year, 
determinable  at  a  quarter'*  notice,  the  leesorJicented  the  tenant  to  quit  in 
the  middle  of  a  quarter,  and  the  lenaotacoordii^v  quitted,  and  the  leNor 
accepted  paMenion ;  it  was  held  to  be  a  nurenoer  by  operation  of  law, 
deitroyiog  the  right  to  the  rent  for  the  whole  or  any  part  of  the  current 

'   '(A).    The  tenant  of  a  house,  three  cotlagei,  and  a  liable  and  yard, 

n  entire  rent  for  a  terra,  before  the  ex]Htation  of  it  aangoed  aU  tbe 
noue*,  the  bouse  and  cottages  being  in  the  poasesaion  of  ondertenaDts: 
landlord  acceded  a  sum  of  nioney  as  rent  up  to  the  day  of  the  asn^ 
meat,  which  was  in  the  middle  of  a  quarter :  the  assignaei  took  poncMum 
of  the  stable  and  ^ard  only :  the  occupiers  of  the  cottwes  having  left 
tbem  after  the  asaigument,  and  before  the  ex{»raIion  M  the  term,  the 


let  a 


g  ex{»raIion  ffi 
landlord  relet  them :  the  tenant  paid  hii  rent  after  the  assignment,  but  the 
iandlord  received  rent  from  tbe  undertenants ;  and  before  tbe  expiration 
of  the  term,  he  advertised  the  whole  of  the  premises  to  be  let  or  sdd :  it 
was  held,  that  this  was  a  surrender  by  operation  of  law  of  all  the  pre- 
Itiises(i).  In  another  case  it  was  held,  that  if  a  landlord  in  tbe  middle  of 
a  quarter  accept  from  hii  tenant  the  key  of  the  home  demised,  under  a 
parol  Bgreement  tliaC  upon  her  then  giving  up  the  powession  the  rent 
shall  cease,  and  bIib  never  nflerwardi  occupy  the  premises,  he  cannot 
recover  in  on  action  for  the  use  and  occupation  of  the  house,  for  the  time 
subsequent  to  liig  accepting  tlio  tey  (k).  And  where  a  lessee  quitted  in 
the  middle  of  his  term,  apertmcuts  wliich  lie  had  taken  for  a  year,  and 
the  lesaor  let  them  to  another  person,  no  that  the  lessee  coiilil  not  liave 
come  back  if  he  hod  choieii ;  it  was  held,  (hat  by  bo  doing,  the  lessor  dte- 
penied  with  the  necessity  of  n  written  aurrender(/) :  ond  therefore  where 
tiie  defendant  took  premises  for  a  year  certain,  but  quilted  at  the  end  of 
the  first  quarter,  and  the  plaintiif  tlien  let  the  premises  for  a  portion  of 
the  remaining  tlirce-quarters  to  another  tenant  at  a  less  rent,  and  after- 
wards sued  tlie  defendant  for  the  diSerence ;  it  was  held,  (hat  by  reletting 
the  prctiiises,  the  plaintiff  hud  usacnled  to  the  determination  of  theoriginu 
tenancy,  and  dispensed  with  the  necessity  of  a  legal  surrender. 

3,  Aeccptance  nf  anotktr  Tenant  in  /itn.] — A  tenancy  from  year  to 
year  cannot  be  surrendered  by  a  mere  ngrecmeiit  of  the  landlord  to  accept 
a  third  penon  in  the  place  of  his  tenant,  unless  such  agreement  be  in 
writing,  or  the  third  person  actually  take  possession  (ni)  :  iu  the  latter  caso 
it  has  been  held,  that  a  pnrol  agreement  between  h  landlord  and  tenant 
from  year  to  year,  that  another  tenant  should  be  substituted  in  his  place, 
who  was  accordingly  substituted,  is  a  suRicieiit  surrender  according  to  the 
Statute  of  Fmuds,  to  determine  the  former  tcnancy(H). 

(/)    D«   <1.   Riad    V.    Ridout.   5  518. 

T«UB(.5]9.  (0    IValti  V.  Achnon,   11   Moore, 

(e)   Moiled  V.  Brajme,  3  Camp.  379;  S.C.  3  Bing.  463;  2  Car.  & 

103;    S.  P.    Thompua  v.    Wilson,  2  Pay ac,  368. 

Stark.  379.  (m)    Taylor  v.  Chapnim,  Feoke, 

(A)  Grimmttitn  t.  Uggt,  2  Man.  &  Add.  Cases,  19. 

Ryl.  438  ;  S.C.t  Bar. &  Cna.  324.  (n)  Stoiu  v.  WTtiting,  2 SUtk.  23&  ; 

And  see  Breum  *.  Burtlnihav),  7  Daw.  Thmuu  r.  Cook,  2  Bar.  &  Aid.  1 19  ; 

&  Rvl.fiOS;  B8c.anLeises.211.  5.  C.  2Siark.  408.    But  see  MmhMcs 

(i}Knr>T.Bint,lC.M.&H.3).  v.  StmtH,  2  Moore,  363;   S.  C.  8 

(A)  Whilthtad  V.  Ctiffurd.  5  Taunt.  Tsunt.  270. 
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Where  a  tenant  from  year  to  year  by  a  Lady-day  holding,  agreed  by 
parot  with  his  landlord's  asent  to  quit  at  the  ensuing  Lady-day,  wbicn 
was  within  half  a  year ;  and  the  premises  were  re-let  by  auction,  at  which 
the  tenant  attended  and  bid,  but  the  new  tenant  was  not  let  into  posset- 
sion :  it  was  held,  that  the  tenancy  was  not  determined,  there  not  naving 
been  a  surrender  by  operation  of  law,  within  the  meaning  of  the  Statute  of 
Frauds  (o).  Where  premises  had  been  let  to  B.  for  a  term  determinable 
by  A  notice  to  quit,  and  pending  such  term  C.  applied  to  A.,  the  landlord, 
we  leave  to  become  the  tenant  instead  of  B.,  and  upon  A/s  consenting, 
agreed  to  stand  in  B/s  place,  and  offered  to  pay  rent :  it  was  held,  that 
(Siough  B.'s  term  had  not  been  determined  either  by  a  notice  to  quit;  or 
a  surraider  in  writing,)  A.  might  maintain  an  action  for  use  and  occupa- 
tioD  against  C,  and  that  the  latter  could  not  set  up  B/s  title  in  defence  to 
thai  action  (p). 

Where  a  sole  tenant  from  year  to  year,  before  the  termination  of  his 
tenancy,  entered  into  an  agreement  with  his  landlord,  for  a  lease  to  be 
CTanted  to  him  and  another  jointly,  and  both  entered  upon  and  occupied 
me  premises  jointly :  it  was  held,  that  the  first  tenancy  was  detemuned 
though  the  lease  was  never  executed  pursuant  to  the  agreement(9\  It 
has  been  considered  that  if  a  lessee  re-oemise  his  whole  term  to  his  lessor, 
it  is  a  surrender  in  law,  and  as  fully  as  if  it  had  been  actually  surrendered, 
notwithstanding  a  reservation  of  rent  has  been  made  (r). 

4.  Who  are  capable  of  Surrendering  or  taking  by  Surrender."] — Those 
perwms  who  are  unable  to  grant,  are  unable  to  surrender;  and  such  per- 
sons as  are  disabled  to  take  by  a  CTant,  are  disabled  to  take  by  a  surrender; 
it  may  therefore  be  stated  gener^y,  that  such  persons  as  mav  be  grantees 
may  be  surrenderees (s).  The  surrenderor  must,  however,  oe  the  imme- 
diate reversioner;  if  therefore  A.  let  to  B.  for  ten  years,  who  lets  to  C. 
for  five  years,  C.  cannot  surrender  to  A.  by  reason  of  the  intermediate 
interest  of  B.;  but  in  such  case,  B.  may  surrender  to  A.  and  afler  so 
many  years  C.  likewise,  because  then  his  lease  for  five  years  is  become 
immediate  to  the  reversion  of  A.(/)  If  the  husband  have  a  lease  or 
estate  for  years  in  right  of  his  wife,  he  alone,  or  he  and  his  wife  together, 
may  surrender  it ;  but  if  the  husband  have  an  estate  for  life  in  right  of 
his  wife,  who  is  tenant  in  dower  or  otherwise,  and  he  alone,  or  he  and  she 
together,  surrender  it,  the  surrender  is  good  only  during  the  life  of  the 
husband,  except  it  be  made  by  fine.  One  joint-tenant  cannot  surrender 
to  another  joint-tenant.  One  executor  may  surrender  an  estate  or  lease 
for  years,  which  the  executors  have  in  tlie  right  of  their  testator  (u). 
Where  the  lessee  of  premises,  under  a  covenant  of  re-entry  if  the  rent 
should  be  in  arrear  twenty-eight  days,  died  in  bad  circumstances,  and  his 
brother  administered  dc  son  tort ;  and  B.,  his  brother,  afler  having  agreed 
with  the  landlord  to  give  him  possession,  and  suffer  the  lease  to  be  can- 
celled, on  his  abandoning  the  rent,  which  was  twenty-eight  days  in  arrear, 
took  out  letters  of  administration :  it  was  held,  that  the  agreement  of  B., 
as  administrator  dc  son  torty  did  not  conclude  him  as  rightful  administrator, 
Dor  give  a  right  of  possessiori  to  the  landlord  who  had  entered  under 
the  agreement,  but  wno  had  not  made  any  formal  claim  in  respect  of  the 

(o)  Do€  d.  Huddletton  v.  Johnston,  (9)  Hamerton  v.  Stead,  5  Dow.  & 

1  M'Clel.  &  Y.  141 .    And  see  John-  Ryl.  206 ;  5.  C.  3  Bar.  &  Cress.  478. 

tton  V.  HuddUfton,  7  Dow.  &  Ryl.  (r)  Lloyd y, Lttnfford,2 Mod.  175. 

41 1 ;  S.  C.  4  Bar.  &  Cress.  922.  (f)  Shep.  Touch.  303. 

(p)  Phipps  v.  ScuUhorpe,  1  Bar.  &  (t)  Bac.  Abr.  tit.  Leases,  (S.  3.) 

Aid.  SO.  (u)  Shep.Toach.  303. 
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forfeiture,  nor  taken  a  regular  turrend^  of  the  lease  (x).  An  infant  also 
may  make  a  surrender  in  law  by  the  acceptance  of  a  new  lease,  if  such 
new  lease  increase  his  term  or  decrease  his  rent ;  but  a  surrender  by  an 
infiuit  lessee  by  deed  is  absolutely  void.  A  surrender  of  a  lease  cannot 
be  made  to  sequestrators  from  the  Court  of  Chancery,  it  must  be  to  the 
lessor,  or  to  a  party  l^ally  entitled  under  him  (y). 

6.  What  Ettate  a  Surrender  may  operate  on.] — As  to  what  estate  a 
inrrender  may  operate  upon,  it  was  once  doubted  whether  ^ears  could 
merge  in  years ;  but  it  seems  to  be  now  settled,  that  if  a  term  in  reversion 
be  greater  than  a  term  in  possession,  the  lesser  will  merge  in  the  greater, 
as  ten  years  may  be  surrendered  and  merge  in  twelve  or  fourteen  years  (i). 
Thouffh  the  reversion  were  for  a  less  number  of  years,  yet  tlie  surrender 
would  be  good,  and  the  first  term  drowned:  thus  if  one  were  the  lessee 
for  twen^  years,  and  the  re\'crsion  expectant  thereupon  were  granted  to 
another  mr  a  year,  who  granted  it  over  to  the  lessee  for  twenty  years,  it 
would  operate  as  a  surrender  of  the  twenty  years*  term,  in  the  same 
manner  as  if  he  had  taken  a  new  lease  for  a  year  from  his  lessor. 

6.  How  a  Surrender  should  he  pleaded."] — If  a  surrender  be  by  accept- 
ance of  a  new  lease,  it  is  not  good  to  say,  that  the  lessee  being  possessed 
of  a  former  lease,  the  lessor  demised  to  him ;  but  it  should  oe  that  the 
lessee  surrendered,  and  then  the  lessor  demised,  or  that  the  lessor  entered 
and  demised  (<i).  So,  regularly,  a  lessee  ought  to  plead  that  he  surren- 
dered the  estate  and  land ;  but  if  he  plead  a  surrender  of  a  lease,  it  is 
sulficieiit  to  say,  "  the  demise  oforesaid."  Regularly,  he  ought  to  show, 
that  the  lessor  assented  to  the  surrender,  where  the  other  party  pleads,  or 
brings  an  action  in  disaffirmance  of  it ;  but  the  omission  will  be  aided 
afler  verdict.  When  it  is  pleaded,  that  the  lessor  agreed  to  the  surrender, 
it  will  be  intended  that  he  entered :  and  it  is  not  usual  to  plead  a  re-entry 
upon  a  surrender,  because  it  is  admitted  ;  any  more  than  when  a  feoffment 
is  pleaded,  to  plead  livery  and  seisin  thereof. 

7.  When  a  Surrender  will  he  presumed.'] — A  surrender  may  in  certain 
circumstances  be  presumed  to  have  been  made,  where  evidence  of  the 
fact  is  not  to  be  had :  hidced,  the  Court  will  not  require  positive  proof  of 
a  surrender  in  any  case,  where  there  is  suflicient  presumption  of  it (6). 
But  such  presumption  of  the  surrender  must  arise  from  some  facts  or  cir- 
cumstances ;  length  of  time  is  nothing :  and  in  favour  of  a  defendant  in 
ejectment,  who  showed  no  title,  the  Court  of  Common  Pleas  refused  to 

S resume  a  surrender  of  a  mortgage  term,  from  the  circumstance  of  a 
ecree  for  sale  some  time  before,  wlien  there  had  been  sales  under  the 
decree,  and  the  defendant  had  not  purchased  under  it,  and  there  was  no 
evidence  of  further  proceedings  in  Chancery  (c).  An  acceptance  of  a 
surrender  of  a  lease  is  not  to  be  presumed  from  the  circumstance  of  the 
rent  having  been  paid  by  a  thurd  person,  and  not  by  the  original  tenant  (J). 
A  siurrender  of  a  lease  may  be  presumed  in  order  to  let  in  the  Statute  of 
Limitations  (e). 


(x)  Doe  d.  Hornby  v.  Glenn,  1  Add. 
&  Ellis. 
837. 


49;  5.  C.  3  Nev.  &  Maa. 


(y)  Cornish  v.  Searell,  1  Man.  & 
Ryl.  703 ;  5.  C,  8  Bar.  Ac  Cress.  471. 

(s)  Bac.  Abr.  tit.  leases,  (S.  2.) ; 
Challoner  v.  Davis,  1  Ld.  Raym.  402 ; 
Hughes  V.  Robotham,  Cro.  Eliz.  302  ', 
S.  C.  Popb.  30. 


(a)  Com.  Dig.  tit.  Surrender,  (N.) 
(6)  GoodiiUe  d.  Bridges  v.  Chandot 
(Duke),  2  Burr.  1072. 

(r)  Doe  d.  Hamwoud  v.  Cooke,  6 
Bing.  174  ;  S.  C.  nom.  Doed,  Harrop 
V.  Cooke,  3  Moore  &  Payne,  411. 

(d)  Copeland  v.  Watts.  1  Stark.  96. 

(e)  Taylor  d.  Atkyns  v.  Horde,  1 
Burr.  126. 
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Where  an  alleged  outstanding  term  appears  to  have  done  the  duty  for 
nrhich  it  was  created,  the  jury  are  at  liberty  to  presume  a  surrender  of 
it  (7*^;  and  where  it  is  the  interest  of  the  owner  of  the  inheritance  that  a 
aatisned  term  should  be  considered  as  surrendered,  and  it  appears  that  no 
beneficial  purpose  can  be  answered  by  the  continuance  of  the  term,  a  sur- 
render may  be  presumed  (g).  Where  the  legal  estate  has  been  vested  in 
a  trusteei  and  there  is  no  direct  evidence  of  a  conveyance  or  surrender  to 
the  cestui  que  trust,  a  jury  may,  under  circumstances,  presume  such  con- 
vevance  or  siurrender(A) :  thus  where  an  estate  is  directed  to  be  conveyed, 
it  nas  been  held,  that  a  jury  may  within  four  years  from  the  time  when  the 
estate  was  directed  to  be  conveyed,  presume  that  it  has  been  so  conveyed 
by  the  tnistee(i).  In  the  case  of  a  satisfied  term,  where  acts  were  done 
or  omitted  by  the  owner  of  the  inheritance  and  persons  dealing  with  him, 
as  to  the  land,  which  ought  not  reasonably  to  be  done  or  omitted,  if  the 
term  existed  in  the  hands  of  the  trustee,  and  there  does  not  appear  to  be 
anything  to  prevent  a  surrender  from  having  been  made,  those  acts  are 
evidence  from  which  a  jury  may  presume  such  8urrender(/c).  On  the 
other  hand,  where  a  term  of  years  becomes  attendant  upon  the  inherit- 
ance, either  by  operation  of  law,  or  by  a  special  declaration  upon  the  ex- 
tinction of  the  objects  for  which  it  was  created ;  the  enjo)rment  of  the 
land  by  the  owner  of  the  reversion,  thus  become  the  cestui  que  trust  of 
the  term,  may  be  accounted  for  by  the  union  of  the  two  characters  of 
cestui  que  trust  and  inheritor :  and  there  appears,  therefore,  to  exist  no 
circumstance  from  which  a  jury  can  imply  a  surrender ;  the  mere  fact  of 
a  term  being  satisfied  furnishes  no  ground  from  which  the  jury  can  pre- 
sume it  surrendered  (/) ;  there  ought  to  be  some  dealing  with  the  term,  to 
authorize  such  a  presumption  {m). 

Where  a  term  nas  been  expressly  assigned  to  attend  the  inheritance, 
and  there  has  been  no  act  or  omission  inconsistent  with  the  existence  of 
the  term,  there  is  still  less  ground  to  presume  a  surrender,  fix)m  the  mere 
lapse  of  time,  and  silence  of  the  party  who  possesses  the  inheritance  (n). 
The  recognition  of  the  term,  as  subsisting  at  a  late  period  (o) ;  the  fact 
that  it  would  have  been  contrary  to  the  duty  of  the  trustees  to  surrender 
the  estate  (/))  ;  or  that  the  original  enjoyment  of  the  party  who  sets  up 
the  presumed  conveyance,  was  consistent  with  the  fact  of  there  having 
been  no  conveyance  (9),  arc  all  circumstances  from  which  a  jury  may 
infer  that  no  conveyance  has  taken  place. 

3.  Merger  in  a  larger  Estate.^ — Another  means  by  which  a  lease  for 
years  may  be  determined,  is  by  way  of  merger  ;  that  is,  when  there  is  an 
imion  of  the  freehold  or  fee,  and  the  term  of  years  in  one  person  at  the 
same  time :  in  this  case,  the  greater  estate  merges  or  drowns  the  lesser. 


(/  )  Bartlet  v.  Downes,  5  Dowl.  & 
Ryl.  526. 

(g)  Doe  d.  Burden  v.  Wright,  2 
Bar.  &  Aid.  710,  720. 

(h)  Lade  V.  Halford,  B.  N.  P.  110; 
Goodtitle  d.  Jones  v.  Jones,  (in  error,) 
7  Term  Rep.  45.  But  see  Day  v. 
Williams,  2  Cromp.  &  Jervis,  460. 

(t)  England  d.  Sybum  v.  Slade,  4 
Term  Rep.  682. 

{k)  Doe  d.  Putland  v.  Hilder,  2 
Bar.  &  Aid.  782,  791.  Bat  see  Doe 
d.  Blachsell  v.  PUnoman,  2  Bar.  & 
Add.  573 ;  Day  v.  Williams,  2  Cromp. 


&  Jervis,  460. 

(/)  Evans  v.  Signal,  6  Ves.  185. 

(m)  Cholmondely  v.  Clinton,  cited 
Sugd.  Vend.  &  Purch.  426. 

(n)  See  Sugd.  Vend.  &  Purch.  389, 
391 ;  Roscoe,  Law  of  Real  Property, 
259. 

(o)  Doe  d.  Graham  v.  Scott,  11 
East,  478. 

(p)  Keane  d.  Byron  (Lord)  v. 
Deardon,S  East,  248,  267. 

(q)  Doe  d.  Fenwick  v.  Read,  5  Bar, 
&  Aid.  232. 


u  uf  the  fin 


IMS  iMuilord  tad  Ttmut. 

btCMue  dwj  ne  inconoitetit  snd  ineompilible  (r) :  thni,  if  a  iMte  for 
jean  be  made  to  commenDe  ifter  the  deUb  of  A,  and  tbe  gnntee  of  tbe 
laheritanee  tftenrardamake  aleueibi  yean  to  8.,  and  then  the  kaaeecf 
die  &tuTe  iDteMt  aMign  to  the  grantee  of  the  inliNeritauce,  tbe  future  u- 
tareitu  drowned  in  the  iiiheriUiice(().  It  may  belaid  dom  aiageoml 
tiile,  that  Tbeoerer  the  particular  eatate  and  that  immediUe];  in  revenMO 
•re  of  the  Mme  quality — that  ii,  cither  both  ^ui  or  both  eqaii^le — and  by 
any  act  or  ereot  tubieqaeiit  to  theCTeatiomtttheparticuHTcatalebBcqne 
fbr  the  fint  time  veated  in  one  pencn,  their  lepaiate  exiHeuce  will  ccMe, 
end  a  meiger  will  take  place. 

It  waa  tonnerly  doubted  whether  a  particular  estate  would  uteiw  io  a 
rerenioii  of  a  (horter  duralioa  than  iteelf ;  but  thif  pobt  wai  ael^d  by 
the  dediuon  in  the  caie  of  Hwto  t.  Rolmtham  (f ),  ttboi  it  wat  Ud  down 
diat  though  the  reveraion  he  for  a  lew  number  of  yean,  yet  the  fint  tcnn 
will  be  nened :  at  if  one  be  letaee  for  twenty  yean,  and  the  revoBoB 
expectant  ^ereoa  be  granted  to  another  for  one  year,  who  granta  it  to  tlw 
leMee,  it  will  operate  as  a  metger  for  tbe  twenty  yean' term,  and  thetenn 
tat  one  year  will  begin  to  nm  (u).  This  latter  conaequence,  faowncr, 
only  bqtpeDB  where  both  the  terms  are  granted  by  the  lame  pecaMi ;  and 
doe*  not  ap^y  where  a  termor  for  yean  granta  another  term,  aa  id  ordi- 
naiy  mortgagee  by  demise :  in  tliat  case,  the  sub-term,  when  it  comM 
n  of  the  termor  or  his  ttsiigncc,  is  merged,  and  the  rcver- 
^rm  coniei  into  play  for  all  the  remaining  portion  of  iti 
duration. 

Sir  Edward  Coke  laj's  it  down  as  a  general  rule,  that  a  penon  cannot 
hare  a  term  for  years  i[i  his  own  right,  and  a  frecliold  lu  autre  droit,  hgt 
that  his  owti  term  sliall  ilrown  in  the  freehold  ;  but  a  man  may  hare  a 
term  of  years  inaalre  droll,  and  ft  freehold  in  his  own  right;  and  ilsecmi 
to  be  agreed,  that  if  a  man,  being  possessed  of  a  tenn  of  years  in  right  of 
his  wife,  purchase  the  inlieritonce,  the  term  fur  years,  though  in  right  of 
his  wife,  IS  merged  and  extinct,  because  the  purchase  was  the  expreas  act 
of  the  husband,  anil  therefore  ainoimts  in  law  to  a  dlEposrtion  of  tt 
by  reason  of  the  merger  consequent  thereupon  :  but  a  bare  intern 
of  a  woman  who  is  a  termorwith  tlie  reversiiiner,  will  not  merge  tile  te 
because  by  the  intermarriage  the  term  is  cost  upon  the  husband  by  act  oi 
law,  without  any  concurrence  or  immediate  set  done  by  him  to  obtain  the 
•anic;  and  therefore,  in  such  cose,  the  law  will  preserve  the  term  in  tbe 
■ame  plight  as  it  gave  it  to  the  husband,  till  he  by  some  Gxpreu  act  de- 
stroys it  or  gives  it  away  {i).  But  if  the  husband  himself  be  lessee  for 
life,  and  intermarry  with  the  lessor,  this  merges  his  own  term. 

1.  Operalitmofthe  Merger  of  a  rerin.]— Wa  lenaalfora  termofyeara 
lease  fur  a  less  term,  and  assign  his  rcvcruon,  and  the  assignee  take  a  con- 
veyance of  the  fee,  by  which  his  former  revenionary  interest  is  merged ; 
the  covenants  incident  to  that  reversionar}'  interest  arc  thcrriiy  extin- 
fished  {y).  Although  a  surrender  vf  a  life  estate  to  the  owner  of  a  fee 
IS  as  between  the  parties  an  extinguishment  of  the  estate  surrendered,  yet 
may  it  have  contimianco  to  uphold  a  prior  interest  derived  under  il :  there- 
fore, where  J.  B.  C,  having  n  lease  for  three  lives  of  a  manor, — where, 

(r)  Bac.  Abr.  tit.  Uases,  (H.)  (i)  PUtl  i.  Ship,  Cro.  Jtc.  375. 

(t)£ii(mi»iv.5iniH.  Cro.Jac.  619.  (u)  Wtbb  r.  Rutstll,  3  Tenn  Rep. 

(()  f;ro.  Elii.  30-2  ;  S.  C.  Popli.  30.  393;  bnl  see  Buiim  v.  Borct.*,  7 

(u)   4  Cniise  Dig.  96  ;    Burtoo  fiiag.  745 ;  S.C.  S  Moore  &  PayDe, 

Cunv.   287;    Siivtai  v.    Briilgti,    6  7a&;iiiiThiirHt.  Wtoltombt.SliMtn. 

Madd.  66.  &  Adol.  AU. 
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\/f  the  eattom,  die  copyholds  were  demisable  by  copy, — made  a  lease  for 
yon,  by  indenture,  of  a  copyhold  tenement,  to  the  oefendant's  &tbcr,  and 
dhetwaids  the  estate  of  J.  B.  C  was  sitrrenderpd  to  the  lord  of  tlie  fee, 
who  made  a  lease  of  the  manor  to  the  lessor  of  the  plaintiff:  it  was  IieJd, 
ftflt  iaasmucfa  as  the  lease  to  the  defendant's  father,  though  not  warranted 
br  dK  enstom,  and  thoagfa  it  suspended  the  copyhold  tenure,  was  never- 
lidem  piod  to  pass  an  interest  to  him,  the  lessor  of  the  plaintiff  shouki 
Mt  armd  the  same  during  the  continuance  of  one  of  the  three  lives  in  the 
Icaie  to  J.  B.  C,  notwithstanding  the  surrender  of  that  estate  (z). 

4.  Termination  of  Lease  hy  Forfeiture.'] — Another  mode  by  which  a 
faiiie  may  be  determined,  is  by  forfeiture  of  the  lease ;  such  forfeiture 
my  be  incurred  either  by  breach  of  those  conditions  which  are  alwa^'s 
implied  and  understood  to  be  annexed  to  the  estate  ;  or  of  those  which 
nj  be  agreed  upon  between  the  parties,  and  expressed  in  the  lease :  the 
loBor,  having  the  jiu  ditponendi,  may  annex  whatever  conditions  he 
flesKs  to  his  grant,  provided  they  be  not  illegal,  unreasonable,  or  repug- 
But  to  the  grant  itself;  and  upon  the  breach  of  these  conditions  may 
nwd  die  lease  (a). 

Of  the  first  description  may  be  reckoned  any  act  of  the  lessee,  by  which 
ke  disaffirms  or  impugns  the  title  of  his  lessor :  for  to  every  lease  the  law 
toeidy  annexes  a  condition,  tliat  if  the  lessee  do  any  thiofi^  which  may 
iflect  the  interest  of  his  lessor,  the  lease  shall  be  void,  and  me  lessor  may 
re-enter :  besides,  ever)'  such  act  necessarily  determines  the  relation  of 
landlord  and  tenant ;  ^nce  to  claim  under  another,  and  at  the  time  to 
coDtnyvert  his  title, — to  affect  to  hold  under  a  lease,  and  at  the  same  time 
to  destroy  that  interest  out  of  which  the  lease  arises, — would  be  the  most 
palpable  inconsistency  (6).  Where  a  tenant  delivered  up  possession  of 
the  premises  and  the  lease  in  fraud  of  his  landlord,  to  a  person  who  claimed 
mder  a  hostile  title,  with  the  intention  of  enubline  him  to  set  up  that 
title,  not  with  the  intention  that  he  should  hold  under  the  lease,  it  was 
Md  that  the  term  was  forfeited  (c). 

Besides  incurring  a  forfeiture  by  the  breach  of  express  provisoes,  a  lessee 
may  incur  a  forfeiture  of  implied  conditions,  either  by  matter  of  record, 
or  by  act  in  pais.  By  matter  of  record,  where  he  resorts  to  a  remedy 
vhich  claims  or  supposes  a  right  to  the  freehold  ;  or  where,  in  an  action 
hy  his  lessor,  grounded  upon  the  lease,  he  resists  the  demand  under  the 
grant  of  a  hi^er  interest  in  the  land ;  or  where  he  acknowledges  tlie  fee 
to  be  in  a  stranger ;  for  having  thus  solemnly  protested  against  tlie  right 
ofT  his  lessor,  he  is  estopped  by  the  record  from  claiming  an  interest  under 
him.  By  act  in  pais,  where  he  aliens  the  estate  in  fee  (</),  by  feofTment, 
or  grant,  even  in  the  former  case,  where  the  lessor  himself  was  present  at 


(:)  Doe  d.  Beadon  v.  Pyke,  S  Maole 
&c  Selw.  146. 

(a)  Goodnghl  d.  WalUr  v.  Davis, 
C^nvp.  805.  It  has  been  before  stated, 
that  a  proviso  for  re-entry  in  case  the 
tenant  shall  commit  an  act  of  bank- 
ruptcy whereon  a  commission  shall 
issoe  lA  good  in  law,  and  that  a  for- 
feiture  may  be  incurred  by  snch  act ; 
anU,  702  ;  Doe  d.  Hunter  v.  GaUiert, 
2  Term  Rep.  133. 

(fr)  Bac.  on  T^eaaes,  119. 

(e)  Doe  d.  "Elkrhrock  v.  Flynn,  1 


C.  M.  &  R.  137. 

(d)  So  a  tenant  by  tbe  curtesy,  in 
tail,  after  possibility  of  issue  extinct, 
in  dower,  for  life,  for  years,  by  sta- 
tute, or  elegit,  guardian,  &c.,  hold 
their  estates  subject  to  a  condition  in 
law,  that  if  they  alien  the  land  in  fee, 
or  claim  a  greater  estate  in  a  court  of 
record  than  their  own,  they  forfeit  the 
estate,  and  he  in  remainder  or  rever- 
sion may  enter ;  and  if  sach  tenant  do 
waste,  he  in  reversion  shall  recover 
the  place  wasted  ;  Shep.  Touch.  125. 
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the  time  of  lively'  (e) ;  where  a  forfeiture  nisy  be  incurred  by  a  grant  or 
deed,  it  ia  necessary  that  the  deed  be  a  valid  inrtniment,  for  if  by  reaton 
of  any  defect  it  be  void,  it  will  not  work  a  foifeiture  of  the  estate  (_/) : 
but  granting  a  lease  of  the  land  for  more  years  than  he  faimBclf  has,  ia 
no  forfeiture,  because  it  is  only  a  contract  between  him  and  his  under- 
lessee,  (or  rather  assignee,)  which  cannot  poewbly  prejudice  the  interest  of 
the  original  lessor,  and  does  not  even  pretend  to  usurp  or  lauch  the  free- 
hold or  inheritance :  a  proviso  in  a  lease  for  re-entir  on  a  condition  broken, 
can  only  operate  during  the  term,  and  vanishes  when  Ihal  ends(f). 

The  recent  Statute  of  Limitations  as  to  real  property,  3  &  4  Will.  IV. 
c.  27,  which  operates  as  a  bar  to  other  rights  of  entry,  bars  the  party  who 
has  a  right  to  enter  for  a  forfeiture,  but  who  neglects  to  do  so  for  moK 
than  twenty  years  after  his  right  has  accrued  (A). 

It  mav  be  laid  down  for  a  general  rule,  that  he  who  enters  for  a  condi- 
tion broten,  shall  be  seised  in  his  first  estate;  or  of  that  estate  which  he 
had  at  the  time  of  the  estate  made  upon  condition ;  and  therefore  that  he 
may  avoid  all  mesne  charges  and  incumbrances  (t). 

I.  Constructian  of  Proviioctfar  Rt'Cnliy  in  leases.'] — Provisoes  for  re- 
entry in  leases  are  to  be  constructed  Ukc  other  contracts,  not  with  the 
strictness  of  conditions  at  common  law  (k) :  therefore  where  there  is  a 

troviso  in  a  lease,  that  on  non-payment  of  rent  the  term  shall  cease,  the 
!SEOr,  and  not  the  lessee,  has  the  option  of  determining  a  lease  upon  a 
brer.cli  made  (/) :  where  o  proviso  in  a  lease,  after  stating  that  in  certain 
events  the  term  should  cease,  detemiine,  and  be  utterly  void,  continued, 
"audit  shall  be  lawful  to  and  for  (the  landlord)  tore-enter;"  it  was  held 
to  give  the  landlord  a  right  to  enter  or  not,  at  his  election  (m)  :  where  lu  an 
agreement  enuring  aaalease,  there  was  a  clause  in  the  foUowing  form,  "it 
is  stipulated  andconditionedtliat  thelessee  shall  not  underlet :'  itwaiheU 
that  these  words  created  a  condition,  upon  a  breach  of  which,  the  li 
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giTUig  a  power  of  re-entry  if  the  defendant  make  default  in  performance 
of  any  of  the  clauses  by  the  space  of  thirty  days  afler  notice,  does  not 
apply  to  the  breach  of  a  negative  covenant  not  to  allow  alterations  in,  or 
permit,  new  buildings  on  the  premises  without  permission  (q).  Where  a 
tease  contained  a  clause  of  re-entry,  in  case  the  term  of  years  thereby 
granted  should  be  extended  or  taken  in  execution  ;  and  before  the  end  of 
the  term,  the  sheriff  entered  the  premises  under  a  writ  of  extent  against 
the  lessee  at  the  suit  of  the  crown,  held  an  inquisition,  and  seized  the 
knee's  interests  into  the  king's  hands ;  it  was  held,  that  tliis  proceeding 
was  a  taking  in  execution  within  the  latter  clause  of  the  condition,  and  that 
the  term  was  detennined  and  forfeited  to  the  lessor  (r)  ;  and  that  a  pro- 
viso in  a  lease  for  years,  whereby  the  rent  is  payable  on  a  day  certain,  at 
the  mansion-house  of  the  lessor,  that  if  the  rent  shall  be  unpaid  for  forty 
days  after  the  day  whereon  it  is  reserved,  (although  not  demanded,)  the 
lease  shall  be  void,  does  not  make  the  lease  voidable  by  the  lesiee  by  rea- 
son of  his  having  overstaid  the  forty  days  allowed  for  payment :  and  that 
in  an  action  of  debt  by  the  lessor,  on  a  bond  given  by  the  lessee  and  de- 
fendant in  a  penal  sum,  conditioned  for  payment  of  the  said  rent,  at  the 
day  and  place  mentioned  in  the  said  lease,  the  plaintiff  may  assign  for 
breach  non-payment  of  rent  at  the  day  and  place,  without  showing  a  de- 
mand of  the  rent(/) :  even  where  upon  a  lease  reserving  rent  payable 
quarterly,  with  a  proviso,  that  if  the  rent  were  in  arrear  twenty-one  days 
next  after  the  day  of  payment,  being  lawfully  demanded,  the  lessor  may 
re-enter :  it  was  held,  that  five  quarters  being  in  arrear,  and  no  sufficient 
distress  on  the  premises,  the  lessor  might  re-enter  without  a  demand  {u), 

2.  What  amounts  to  a  Waiver  of  Forfeiture.'] — Courts  of  law  always 
lean  against  forfeitures,  as  Courts  of  Equity  relieve  against  them :  there- 
fore, whenever  a  landlord  means  to  take  advantage  of  any  breach  of  co- 
venant, so  as  that  it  should  operate  as  a  forfeiture  of  the  lease,  he  must 
take  care  not  to  do  any  thing  which  may  be  deemed  an  acknowledgment 
of  the  tenancy,  and  so  operate  as  a  waiver  of  the  forfeiture  :  as  distrain- 
ing for  the  rent,  or  bringing  an  action  for  the  payment  of  it,  afler  the  for- 
feiture has  accrued  ;  or  accepting  such  rent  (x).  A  lease  for  years  con- 
tains the  common  proviso,  **  that  it  shall  and  may  be  lawful  for  the  lessor 
to  re-enter,"  or  a  proviso,  ^*  that  the  term  shall  cease  and  determine  if  the 
lessor  please,"  the  lease  will  be  only  voidable  by  a  breach  of  covenant : 
and  the  forfeiture  may  be  waived  by  a  subsequent  acknowledgment  of  a 
tenancy  (^). 

In  order  to  render  acceptance  of  rent,  or  any  other  act,  a  waiver  of  a 
forfeiture,  the  lessor  must  have  notice  of  it  at  the  time  {z) ;  and  such- 
act  of  waiver  is  matter  of  evidence  only,  as  to  the  quo  animo^  with  which 
it  was  done,  to  be  left  to  the  jury  under  the  circumstances  of  the  case  {a). 

If  a  lessor  accept  rent  in  arrear  after  a  forfeiture  has  been  incurred,  it 
waives  and  bars  his  right  to  enter  for  the  forfeitiure,  even  in  cases  where 

(9)  Doe  d.  Pnlk  v.  Marchetti,  1  v.  H«//i>r,  3 Term  Rep.  170;  Bacon 

Barn.  U  Add.  715.  Leases,  226. 

(r)  fi«x  V.  Topping,  I  M'Clel.  &  (y)  Doe  d.  Bristow  v.  Old,  Ad.. 

Youngc,  544.  Eject.  171. 

(t)  Rede  v.  Farr,  6  Maule  &  Selw.  (i)  Doe  d.  Gregton  t.  Harrison,  2. 

121.  Term  Rep.  431. 

(«)  Doe  d.  Sehoiefield  v.  Alexander,  (a)  Doe  d.  Cheney  v.  Batten,  Cowp* 

2Maols&Selw.525.  243. 

(f)  BnlL  N.  P.96 ;  Doe  d.  Tarrant 
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origmally  the  right  to  enter  wai  merely  optional,  and  he  migfat  have  re- 
fhged  to  avail  himself  of  the  forfeiture  altogether  if  he  had  pleased  {b), 

A  distress  and  continuance  in  possession  might  he  a  waiver  of  a  for- 
feiture existing  at  the  time  (c) :  but  a  distress  is  only  an  acknowledgment 
oi  a  tenancy  up  to  the  day  of  the  distress,  and  a  waiver  of  any  fomiture 
to  that  time  {a) :  a  forfeiture  incurred  by  breach  of  a  covenant  to  repair 
generally,  is  not  waived  by  notice  given  under  a  covenant  to  repair  within 
uiree  months  (e).  If  a  lessee  exercise  a  trade  on  the  demised  premises  by 
which  his  lease  is  forfeited,  the  landlord  does  not,  by  merely  lying  by,  and 
witnessing  the  act  for  six  years,  waive  tlie  forfeiture  {/),  as  some  positive 
act  of  waiver  is  necessary :  but  if  he  permit  the  tenant  to  expend  money 
in  the  improvements,  it  would  seem  that  it  is  evidence  to  be  left  to  a  jury 
of  his  consent  to  the  alteration  of  the  premises :  and  if  a  lessor,  after  a 
forfeiture,  advise  a  person  to  purchase  the  term  of  his  lessee,  he  cannot 
maintain  an  ejectment  for  a  forfeiture  against  such  purchaser ;  but  he  maj 
do  so,  if  the  party  have  an  interest,  viz.  an  annuity  secured  on  the  pr^ 
mises,  and  the  advice  is  merely  '*  to  take  to  them"(g). 

If  A.,  tenant  for  life,  subject  to  forfeiture,  with  a  remainder  over  to  B.^ 
lease  to  C.  for  a  term,  and  afterwards,  apprehending  that  he  has  forfeited, 
acquiesce  in  D/s  daim  to  and  receipt  or  the  rent  Irom  C. ;  his  exeeafeor 
may,  on  showing  that  he  acquiesced  under  a  false  apprehension,  reeover 
from  C.  the  amount  of  the  rent  erroneously  paid  to  B. ;  for  in  order  U» 
coustitute  a  confinnation  of  the  pa^nnicnt,  some  act  must  appear  to  have 
been  done  by  A.  with  the  knowledge  of  his  own  situation  (h).  Where 
land  was  demised  with  a  covcnunt  by  the  lessee  to  build  and  complete 
thereon  houses  within  a  year,  and  proviso  tliat  if  he  did  not,  the  lease 
should  be  void,  the  houses  not  being  completed,  it  was  held  that  tlie  for- 
feiture was  not  waived  by  the  steward  of  the  lessor  having  permitted  the 
lessee  to  employ  workmen  in  completing  the  houses  for  a  short  period 
after  the  forfeiture  (i) :  so  a  forfeiture  by  omission  to  repair  afler  notice  is 
suspended  but  not  waived  by  an  agreement  to  allow  further  time  to  re- 
pair (A). 

5.  When  a  Notice  to  quit  is  nccessaryJ] — Where  there  is  a  tenancy 
from  year  to  year  subsisting,  it  can  only  lie  put  an  end  to  by  a  notice  to 
quit,  which  may  be  given  by  either  party ;  and  must  be  given  six  montha 
previously  to  the  expiration  of  the  current  year  of  tenancy,  so  as  to  expire 
at  the  same  period  of  the  year  in  which  the  tenant  entered  upon  the  pre- 
mises. 

Where  the  relation  of  landlord  and  tenant  does  not  in  fact  subsist,  a 
notice  to  quit  is  not  necessary  (/).    So  that  it  is  not  necessary  to  be  given 


(6)  Arnsby  w.  Woodward,  6  Barn.  & 
Cress.  519 ;  5.  C.  9  Dow).  &  Ryl.  53G ; 
and  sec  Cro.  £liz.  3  ;  Anon.  3  Salk. 
3 ;  Brewer  d.  Onslow  v.  Eaton ,  3 
Dougl.  230  ;  S.  C.  6  Term  Rep.  220  ; 
Doe  d.  Moreeraft  v.  Metix,  7  Dowl.  & 
Kyi.  98  ;  4  Barn.  &  Cress.  606;  1 
Car.  &  Payne,  346,  5.  C. 

(c)  Doe  d.  Taylor  v.  Johnson,  1 
Stark.  411;  and  see  Zouch  d.  Ward  v. 
Willingale,  1  H.  Black.  311. 

(<i)  Doe  d.  Flower  v.  Peck,  1  Barn. 
&c  Add.  428. 

(e)  lice  d.  Goatlyr,  Fayne^  2  Camp. 
520. 


(/)  Doe  d.  Sheppard  v.  AlUn,  3 
Taunt.  78. 

(  g)  Doe  d.  Sore  v.  Eykint,  1  Car. 
&  Payne,  154 ;  S.  C.  Ryan  &  Moody, 
29. 

(/t)  Williams  v.  Bartholomew,  1 
Bos.  &  Pul.  326. 

(i)  Doe  d.  Kensington  (Lord^  v, 
Brindley,  12  Moore,  37. 

(k)  Doe  d.  Rankin  v.  Brindley,  I 
Ncv.  cSi  Man.  1 ;  5.  C.  4  Bam.  & 
Adol.  84. 

(/)  Doe  d.  Waithman  v.  Miles,  I 
Staik.  181. 
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tD  one  wbo  had  got  into  poneMoa  of  a  boiue  without  the  priritj  of  the 
landlord,  although  they  afterwards  entered  into  a  negodation  for  a  lease, 
hoc  differed  aa  to  the  ternis(m). 

Neither  la  such  notice  necessary  where  the  tenant  abandons  posses- 
MB  (a).  And  we  haTe  seen  that  where  there  is  no  benefidal  occupation, 
a  party  may  qnit,  which  he  may  do  without  notice  (o).  So  where  the  ^e- 
xU«f  the  demise  is  fixed,  no  notice  will  be  required(p);  and  where  a 
party  oocamea  under  an  agreement  for  a  lease  during  the  whole  term  for 
wUch  the  leaae  was  to  he  granted,  the  lease  never  having  been  executed, 
a  noliee  to  quit  is  not  necessary  at  the  end  of  such  term,  as  the  agreement 
scndence  of  the  expiiation  of  the  tenancy,  as  well  as  of  the  other  tenns  of 

Ae  holdiog  (9). 

If  the  tenant  continue  in  possession  for  a  year  after  bis  lease  has  ex- 
pired, or  rent  has  been  received,  a  notice  nnist  be  given  before  he  can  be 
tvned  out  (r) :  since  the  law  implies  a  tacit  renovation  of  the  contract ;  and 
ia  wadtk  cases  the  tenant  holds  upon  the  former  terms(i).  No  fresh  notice 
is  hoverer  necessary  where  a  tenant  after  having  given  a  notice  holds 
oMr  for  a  year  and  pays  douUe  rent,  according  to  the  statute  11  Geo.  IL 
cl9^  &  18  (0 ;  or  where  the  lessee  holds  under  a  void  demise(M).    In 
te  CMC  of  a  tenancy  from  year  to  year  as  long  as  both  parties  ploue,  if 
the  tenant  die,  his  personal  representatives  have  the  same  interest  in  the 
which  their  testator  or  intestate  had,  and  are  therefore  entitled  to  the 
to  c[uit  (x).     In  a  case  where  a  tenant  died  intestate,  in  the 
of  certain  premises,  and  his  widow  after  continuine  to  occupy 
them  for  several  years,  and  paying  rent  to  the  landlord,  married  a  second 
tiBM,  and  her  husband  entered  into  possession  and  paid  rent  for  several 
years  to  the  landlord;  and  upon  the  death  of  the  wife,  the  personal  re- 
^■tsmlslifi  of  the  first  husband  obtained  administration  of  his  estate  and 
effects,  and  brought  an  action  of  ejectment  to  eject  the  second  husband : 
it  was  hdd,  that  the  action  was  maintainable,  without  giving  a  formal 
notice  to  quit  (y ) :  where  a  tenant  from  year  to  year  died,  and  a  regular 
notice  was  served  on  the  widow,  who  remained  in  possession,  it  was  held, 
that  the  landlord  might  recover  in  ejectment,  unless  it  were  shown  that 
some  other  person,  and  not  the  widow,  was  the  executor  or  administrator 


(«)  Dot  d.  Knight  v.  Q,uxgU^,  2 

(lO'  w'udhare  v.  lUintforih,  2 
Man.  &  Ryl.  185 ;  S.  C.  8  Barn.  & 
Cress.  4 ;  S.  P.  Fox  v.  OakUv^  Peske, 
Add.  Cases,  214 ;  and  see  Tumir  v. 
Meymott,  7  Moore,  574 ;  S.C.I  Bing. 
158;  and  see  Taunum  v.  Castor,  7 
Term  Rep.  431 ;  and  see  ante,  509, 

(o)  Edwardt  v.  Hetheringtan,  7 
I>owL&Ryl.ll7;  ColUmj.  Barrow, 
1  Mood.  U  Rob.  112;  S.  C.  Ryan  & 
Moody.  268. 

(p)  C066  V.  Sioka,  8  East.  358 ; 
5.  F.  Meiunger  v.  Amutrong,  1  Term 
Rep.  54;  and  Right  d.  FUnotr  v. 
Darby,  1  Term  Rep.  1G2. 

iq)  Doe  d.  TUt  v.  SiraUon,  4  Bing. 
446 ;  S.  C.  1  Mooie  &  Payne,  183 ; 
3  Car.  &  Payne,  164 ;  and  see  Doe  d. 
Bromjield  v.  Smith,  6  East,  520;  2 


Smith,  590. 

(r)  Dm  d.  HolUngnBorth  v.  Stenm 
nett,  2  Esp.  217. 

(s)  Right  d.  r/ovcr  V.  Darby,  1 
Term  Rep.  162. 

(0  Booth  V.  Maefarlant,  1  Bam. 
&  Adol.  904. 

(u)  Doe  d.  Martin  v.  Waltt,  7 
Teim  Rep.  83 ;  S.  C.  2  Esp.  501 ; 
S.  P.  Doe  d.  Tucker  v.  31one,  1  Btra. 
&  Adol.  365 ;  and  see  Denn  d.  Brune 
V.  RawUngt,  10  East,  261 ;  and  tee 
Doe  d.  Brune  v.  Prideaux,  10  East, 
158;  and  Whiteacre  d.  BonU  v.  5y- 
monds,  10  Ea&t,  13. 

(i)  Doe  d.  Shore  v.  Porter,  3  Term 
Rep.  16;  S.  P.  Parker  d.  Walker  r. 
ConttabU,ZWiU.2A  ;  Jamei  v.  Dean. 
llVes.jun.391. 

(v)  Doe  V.  Bradbury,  2  Dowl.  h 
Ryt.  706. 
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ef  the  teiun^  and  th>t  it  wai  not  incumbeQl  on  the  landlord  to  tbow  that 

eoce  of  a  tenaDcy  from  year  to  yttx ;  the  tenant  b  entitled  to  a  uotice  tc 
quit  before  he  can  be  ejected  by  the  grantee  of  the  reverson  (u).  Where 
■n  infant  becomei  entitled  to  the  rcvmion  of  an  eitate  lea«ed  Avm 
year  to  year,  he  cannot  tject  the  tenant,  without  giving  the  lame  notice 
aa  the  original  leuor  muit  have  given.  Abo  if  a  tenant  hold  under  an 
agreement  for  a  leaie  at  a  yearly  nnt  whereby  it  ii  Hipulaled  that  the 
^reement  ihall  continue  for  the  life  of  the  lessor,  and  that  a  clause  tball 
be  inietted  iu  the  lease,  giving  the  letior'B  *an  poirer  to  taVe  the  houae 
Ibr  hiouelf  when  he  come*  of  age,  tlie  son  mint  make  his  clectiou  in  % 
leaaonaUe  time,  as  for  example,  a  week  or  fortnight  after  he  cornea  of 
age ;  the  delay  of  a  year  ii  unreaionnble,  and  the  tenant  cannot  be  ejected 
upon  half  a  years  notice  to  quit  served  after  snch  a  delay  (i).  Where  an 
qectment  ha*  been  brought  on  tbe  demise  of  an  infant,  which  action  it 
compromiaad,  and  the  tenant  in  ponewion  attoni*  to  tbe  defendant; 
though  the  ii^Dt,  on  coming  of  age,  does  not  accept  rent,  or  do  any  act 
to  coufiim  the  tenanc7,  yet,  as  the  fbrmer  ejectment  was  brought  at  hi* 
•uit,  and  fiar  hii  benefit,  he  shall  not  be  allowed  to  consider  the  tenant 
aa  a  trespasser,  and  bring  a  new  ejectment  without  glrtng  notice  to  quit  (r). 
Where  a  tenant  came  into  possession  of  premises  in  1816,  it  was  held  that 
tbe  leasor  of  tlie  plaintiff  in  ejectraenl,  who  claimed  under  an  tUgit,  and 
inquiiilion  issued  in  1818,  but  founded  on  a  judgment  recovered  prior  to 
IS  16,  need  not  give  a  notice  previously  to  bringing  the  ejectment  ((jj.  A 
person  who  held  glebe  landa  as  tenant  to  one  incumbent,  and  continues 
m  possession  under  his  successor  without  disturbance,  must  be  presumed 
to  hold  as  tenant  to  the  latter,  and  cannot  be  dispossessed  without  a  notice 
to  quit  (0- 

No  notice  to  quit  is  necessary,  irlierc  the  tenant  does  an  act  which 
amounts  to  a  disavowal  of  the  lille  of  the  lessor  (',/');  but  in  such  cases,  as 
tbe  tenant  seta  his  landlord  ul  defiance,  the  latter  may  consider  liim  either 
as  his  lentmt  or  as  a  trapaiter  ;  and  in  the  latter  case,  need  not  give  him 
a  notice  to  quit  before  be  brings  an  action  of  ejectment  (g).  But  a  refusal 
to  pay  rent  to  a  devisee  in  a  will  which  vas  contested,  is  not  such  a  dis- 
avowal of  the  title  as  to  empower  such  devisee  to  maintain  an  ejectment 
without  giving  a  previous  notice  i  or  a  refusal  by  the  tenant  to  pay  rent, 
on  the  ground  that  another  person  had  ordered  him  not  to  pay  any,  U 
evidence  of  a  disclaimer  of  the  tenancy  (A). 

It  is  not  necessary  for  a  mortgagee  to  give  a  notice  previously  to  bring- 
ing an  ejectment,  either  to  the  mortgagor,  or  to  a  tenant  who  claims  under 
«  base  from  the  mortgagor,  granted  afler  the  mortgage  without  the  privity 

<■>  ReMT.P«rrall,4C!ir.&  Pijae,  Dowl.  &  R;l.  100. 
230.— Uuledala.  </)  Dm  d.   If'illiaM  v.  Poijuali, 

(a)  Birch  V.  Wright,  1  Tenn  Rep.  Peake.  19S ;  S.  F.  Dvt  d.  Jtfftria  v, 
37S.  Whitlitk.  Gow,  19S  ;  Hull.  N.  P.  96  i 

(b)  Waddm  d.  Balur  v.  WkHt.  2  Esp.  N.  P.  463  ;  D«  d.  Cafnn  V. 
Term  Kep.  159  ;  Dot  d.  Bromfidd  v.  Froad,  4  Bing.  557  ;  S.  C.  \  Moors 
Smith,  3  Term  Rep.  436.  &  i'ayne,  480. 

(c)  Dot  d.  Afilt«r  T.  Vcdtn,  3  £sp.  (g)  Dm  d.  Ckmt  v.  Cr^td,  2. 
630.  Moore  k  Payne,  648 ;  S.  P.  Ox  d. 

(d)  Dm  d.  PHlIaad  v.  HUdtr,  2      Fontr  v.  WiUima,  Cowp.  633. 
Barn.  Sc  Aid. 782.  <h>  Dm  d.  WMuhtad  v.  PilbMa, 

Ct)  Dm  d.  CaiN  T.  StrntrxiUt,  9      3  Nev.  &  Man.  $73. 
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of  the  mortgagee  (i) :  nor  where  the  tenant  was  let  into  possession  afler  the 
original  mortgage  was  made,  but  before  an  assignment  of  it  for  tlie  pur- 
pose of  bringing  an  ejectment  (/:) :  so  a  mortgagee  need  not  give  notice  to 
a  tenant  to  quit,  before  bringing  his  ejectment,  if  lie  mean  omy  to  get  into 
the  receipt  of  the  rent  and  profits  of  tlic  estate,  though  tlie  mortgage  be 
made  subsequently  to  the  tenant's  lease :  but  in  such  case  he  shall  not  be 
suffered  to  turn  the  tenant  out  of  possession  by  the  execution  (/)  :  but  a 
tenant  from  year  to  year,  before  a  mortgage,  or  grant  of  the  reversion,  is 
entitled  to  a  notice  to  quit  before  he  can  be  ejected  by  the  mortgagee  or 
grantee  (m).     Where  a  mortgage  deed  contained  a  covenant  that  if  tlie 
principal  sum  remained  unpaid  on  a  given  day,  the  mortgagee  might 
enter ;  and  that  if  not  paid  within  a  certain  number  of  days  from  the  day 
fixed  for  payment,  he  might  sell  without  the  concurrence  of  the  mortga- 
gor :  it  was  held,  that  the  mortgagee  might  maintain  ejectment  against  the 
mortgagor,  although  he  remained  in  possession,  without  giving  him  no- 
tice to  quit  or  demanding  possession  (;}).    Where  there  was  an  agreement 
between  P.  and  W.  for  the  sale  of  lands  to  the  latter,  to  be  completed  on 
the  25th  of  March;  and  before  that  day  W.  agreed  to  let  to  the  defendant 
from  that  day,  and  the  defendant  was  let  into  possession  before  the  day 
by  consent  of  P.,  upon  notice  to  him  of  the  agreement  to  let ;  and  on  the 
29th  of  May  a  conveyance  was  executed  as  of  the  25th  of  March,  subject 
to  a  term  redeemable  on  payment  by  W.  of  the  purchase  money  with  in- 
terest, with  a  power  to  P.  to  enter  for  default  of  payment  by  W. :  it  was 
held,  that  P.  might  bring  ejectment  for  default  of  payment  without  giving 
the  defendant  any  notice  to  quit  (o). 

1.  As  to  the  Mode  in  which  such  Notice  mxat  he  given.'] — A  parol  notice 
to  quit  by  a  tenant  under  a  parol  lease,  is  sufficient  (/))  :  though  given  on 
behalf  of  a  corporation  {q)  :  though  where  a  power  is  given  to  a  party  to 
determine  a  lease  on  giving  a  notice  in  writing,  he  cannot  determine  it  by 
giviuff  a /Mzro/  notice  (r).  It  is  better,  however,  in  all  cases  that  the  notice  to 
quit  diould  be  in  writing,  as  that  is  more  readily  proved ;  but  it  should 
not  be  attested  by  any  one,  as  no  other  witness  can  prove  the  accuracy  of 
tbe  copy  but  the  person  who  attested  it  (s),  without  his  absence  can  be 
satisfactorily  accounted  for. 

2.  By  whom  a  Notice  should  be  given.'] — A  notice  to  quit,  signed  by 
one  of  several  joint  tenants  on  behalf  of  the  others,  is  sufficient  to  deter- 
mine a  tenancy  from  year  to  year  as  to  all  (/) ;  and  where  the  joint  lessors 
are  partners  in  trade,  a  notice  to  quit  in  the  names  of  all,  signed  by  one 
only,  is  clearly  valid  (u) :  but  a  notice  to  quit  by  joint-tenants  had  better 
be  signed  by  all  the  joint-tenants :  although  if  such  notice  be  given  by  an 
agent  on  behalf  of  the  joint-tenants,  it  is  sufficient,  if  his  authority  be  sub- 
sequently recognized  by  all  of  them  (.r).     Where  there  were  three  joint- 

(t)    Keech   d.    Warne  v.  Hall,  1  Esp.  196. 

DoqkI.  21.  (</)    Roe  d.  Dean  and  Chapter  of 

(k)  Thunder  d.  Weaver  r.  Belcher,  Rochester  v.  Pearce,  2  Camp.  96. 

3  East,  449.  (r)  Legg  d.  Scott  v.  Benion,  Willes, 

(/)  Bull.  N.  P.  96.  47. 

(m)  Birch  v.  Wright,  1  Teim  Rep.  («)  Doe  d.  Sukes  v.  Durnford,  2 

380.  Maule  6c  Selw.  62. 

(n)  Doe  d.  Fishery.  Giles,  2  Moore  (t)  Doe  d.  Aslin  v.  Summerset,  1 

&  Payne,  749.  Barn.  &  Adol.  135. 

(o)  Do§  d.  Parker  v.  Boulton,  6  (u)  Poed.  £//io(  v./fu/me,  2  Mao. 

Mule  &  Selw.  148.  &  Ryl.  433. 

(p)  Timmint  v.  Rawlinson,  3  Burr.  (i)  Goodtitle  d.  King  v.  Wcodumrdt 

1603;  S.  C.  I  W.  Black.  533;  S.  P.  3  Bam.  &  Aid.  689;  S.  P.  Dos  d. 

Xhs  dm  Mmeartnsif  {Lord)  t.  Crick,  5  Joliffe  t.  Syboum,  2  £»p.  677. 
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tnutcM  of  ■»  ettate,  a  notice  to  ditcontinue  the  powcMion  given  by  two, 
WM  held  to  be  bad,  even  thoueh  given  in  the  nunei  of  tlie  three,  and  thB 
third  tniiteeaAenrardi  adopted  it,  and  joined  in  thedemiie  in  qectment; 
ncilher  could  nich  notice  be  nutained  under  the  general  rule  of  law,  that 
one  joint  tenant  may  bind  bu  coropanione  by  an  act  done  for  Ait  benefil; 
for  mm  eoiutat  tbat  the  detenninatiaD  of  the  leue  was  for  the  bencnt  at 
the  co-joint-tenant ,'  and  the  notice  to  quit  being  such  ai  the  tenant  was 
to  act  upon  at  the  time,  no  eubeequent  recognition  of  the  third  executor 
could  make  it  good  by  relation ;  nor  was  hii  joining  in  the  ejectment  «▼!• 
dence  of  hi*  original  attent  to  bmd  the  tenant  by  the  notice  (^).  Bat  if 
feur  jolnt-tenanCi  jrantly  demise  from  year  to  year,  each  of  them  at  give 
a  notice  to  quit  may  recover  their  aevenil  tbtxvt  in  qectment  on  their  ■»• 
VRal  demiiet(().  A  notice  to  quit  to  a  tenant  of  lands  originally  devited 
to  the  rector  andeburchwudenBof  a  parish, and  their  laccenon,  in  tniil^ 


dgned  by  the  rector  and  churchwardene,  requiring  him  to  deliver  up  ll 
-      ■ .      5,i,tJ(. 

■  general  authority  to  let  the  land*  to  tenants  ftmn  year  to  year,  has 


premiaet  to  Ihe  rector  and  chiirckteardent  far  the  I'tntt  btiitg,  is  bad  (a). 
It  leetnf  that  a  receiver  appointed  by  the  Court  of  Chancery,  with 


uithori^  to  determine  such  tenancies  by  a  regular  notice  to  quit  (t). 
Where  a  notice  to  qnit  !■  given  b^  an  agent,  he  ought  to  have  authority 
to  give  it  at  the  time  when  it  begins  to  operate  ;  and  a  mbseqnent  recog- 
nition of  the  authority  vill  not  ninke  the  notice  goud :  at  all  events,  the 
bringing  of  an  ejectment  is  not  a  sufficient  recognition.  A  mere  agent  to 
receive  rents  has  no  implied  authority  to  gire  notice  to  qiiit(r). 

3.  II'Anf  Certainly  is  rcguircd-l—A  notice  to  quit  should  be  clear  and 
certain  in  its  terms,  and  not  anib^ous  or  optional :  therefore  if  a  notice 
to  quit  be  in  these  words,  "  I  desire  you  to  quit,  or  else  that  you  agree 
to  poy  double  rent,"  tlic  tenant  having  an  option,  the  notice  would  not  be 
mmcient  (d) :  but  where  notice  ii  '  ' 
was  in  the  followii  '     "  ■  ■ 

next,  or  I  shall  ii 

the  consequence  of  holding  over  the  possession.  A  notice  desiring  the 
tenant  to  "  quit  the  premises  which  you  liold  under  me,  j'our  term  therein 
having  long  since  expired,"  does  not  reeognise  a  subsisting  tenancy  from 
year  to  year,  subsequent  to  the  term,  but  ia  a  mere  demand  of  posaes- 

A  DOtice  to  quit  "  on  Lady-day,"  is  a  good  termination  of  a  holdine 
either  from  Lady-day  old  or  LadyHlay  new  style  (J') :  &o  it  bat  been  held, 
that  if  a  tenant  from  year  to  year  hold  from  old  Michaelmai,  a  notice  to 
quit "  at  Michaclniat'  generally,  is  good  {g) :  and  where  there  was  a  written 
agreement  to  demise  Irom  the  following  "  Ijidy-dai/,"  a  notice  to  quit 
"  on  the  6th  of  April,"  was  held  good,  parol  evidence  having  been  adduced 

(iJ)  Dot  i.  Mallhtici  V.  JackUR.  1 

_,.       Dougl.176. 

149.  (;}    Diit  d.   Godull  1.   InglU,  3 

(t)  D«  d.  miayniati  V.  Chaplin,  3       Taunt.  54. 
Tinnt.  130.  (/)    Stun  i.  Witian  v.   Walktr, 

(a)  Dm  d.  Broeki  v.  Faircimgh,  6      Peske,  Add.  Cases,  194. 

Maule  h  Selw.  40.  (^)  Dm  d.  Hind  v.  Vinct,  2  Camp. 

(b)  Doe  d.  Martack  v.  Read,  12  2S6i  5.  P.  Doe  v.  Braakti,  2  Camp. 
East,  57.  257,  a. ;  but  see  Dm  d.  Spictr  v.  Lea, 

(c)  Dot  d.  Mann  v.  Walten,  10  II  East,  31S  ;  Smith  v.  Wallaa,  8 
Bani.  &  Cieis.  626  ;S,C.5  Mao,  Si  Biag.  23a  :   S.  C.  1  Moore  it  Scott, 

Ryl.  367.  380. 
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to  show  that  by  "  Lady-day"  the  parties  meant  "  old  Lady-dai/''  (A). 
A  notice  dated  on  the  27th,  and  served  on  the  28th  September,  requiring 
a  tenant  to  quit  **  at  JMdy-day  next,  or  at  the  end  of  his  current  year, 
must  be  understood  to  mean  a  six  months'  and  not  a  two  days'  notice  to 
quit  (/) :  for  the  Court  will  look  to  the  intention  of  the  parties,  and  where 
general  language  is  used,  which  is  open  to  doubt,  they  will  intend  if  pos« 
sible  that  the  notice  has  a  sensible  meaning,  and  construe  it  accordingly; 
and  in  this  case,  a  two  days'  notice  could  not  have  been  intended,  because 
that  would  be  no  notice  whatever :  so  a  notice  delivered  to  a  tenant  at  Ml" 
chaelmatf  1795,  to  quit  "  at  Lady-day  which  will  be  in  the  year  1795," 
was  holden  to  be  a  good  notice  to  quit  at  Lady -day,  1796 ;  for  the  inten* 
tion  was  clear,  and  1795  shall  be  rejected  as  an  impossible  year  (A*). 

A  notice  to  ouit  on  one  of  two  days  is  good,  if  served  six  months  before 
the  day  on  wluch  the  tenancy  commenced  (/) :  thus  where  the  notice  was 
to  "  quit  possession  of  the  rooms  or  apartments  which  you  now  hold  of 
me,  on  the  25th  of  March,  or  the  8th  day  of  April  next  ensuing:"  Lord 
Renyon  held,  that  it  was  a  sufficient  notice  to  the  tenant  to  quit,  if  he 
received  it  six  months  before  the  end  of  the  tenancy ;  the  notice  was 
clearly  intended  to  meet  a  holding  commencing  either  at  old  or  new  Lady- 
day  ;  and  at  whichever  day  it  actually  commenced,  the  notice  was  cal- 
culated to  meet  it,  being  given  on  new  Michaelmas  day,  and  the  demise 
laid  after  the  8th  of  April. 

Where  a  house  and  other  premises  were  part  of  a  considerable  estate 
which  the  plaintiff  had  demised,  and  the  defendant  not  having  taken  them 
of  him,  but  of  his  tenant,  the  time  at  which  the  tenancy  commenced  was 
unknown  to  the  plaintiff,  who  gave  a  notice  to  quit  *'  at  the  and  and  ex- 
piration of  the  current  year  of  your  tenancy  which  shall  expire  next  ailer 
the  end  of  one  half-year  from  the  date  hereof"  (//i)  :  Lord  Kenyon  held 
this  notice  to  be  sufficient  to  entitle  the  plaintiff  to  recover  possession,  not- 
withstanding that  no  particular  day  was  mentioned  :  and  the  plaintiff  had 
a  verdict  So  a  notice  to  a  weekly  tenant  to  quit  at  the  end  of  his  tenancy 
next  after  a  week  from  the  date  of  the  notice  is  sufficient  (n), 

A  misdescription  of  the  premises  is  not  fatal,  if  they  are  otherwise  suffi- 
ciently designated,  so  that  the  party  to  whom  the  notice  has  been  given 
has  not  been  misled  (o) ;  but  a  notice  to  quit  a  part  only  of  premises 
leased  togellier,  is  bad ;  although  where  a  farm  was  leased  for  twenty-one 
years  at  a  rent  of  180/.  per  annum,  consisting,  as  described  in  the  lease, 
of  the  Town  Barton,  and  its  several  parcels  described  by  name,  at  the 
rent  of  83/.,  other  closes  named,  at  other  rents  of  5/.,  5/.,  and  1/. ;  and  the 
Shippen  Barton,  and  its  several  parcels  described  by  name,  at  86/. ;  with 
a  power  reserved  to  either  party  to  determine  the  lease  at  the  end  of  four- 
teen years,  on  giving  two  years'  previous  n-jtice :  it  was  held,  that  a  notice 
by  the  landlord  to  his  tenant  to  quit  ^*  Town  Barton,  &c.  agreeably  to  the 
terms  of  the  covenant  between  us,  on  the  expiration  of  the  fourteenth  year 
of  your  term,"  given  in  due  time,  was  sumcient  (;>).  Where  a  house, 
lands,  and  tithes  are  held  under  a  parol  demise  at  a  joint  rent,  a  notice  to 

(h)  Denn  d.  Petert  v.  Hopkinwon,  (m)    Doe  d.  PhiUip$  v.  Butler,  2 

3  Dowl.  6l  Ryl.  507.  Esp.  589. 

(i)  Dot  d,  Hunlingtawer  (Lard)  y»  (n)    Doe  d.   Campbell  v.  Scott,  6 

CuUiford,  4  Dowl.  &  Ryl.  249.  Biog.  362 ;  5.  C.  4  Moore  &  Payne, 

{k)    Doe   d.    Bedford  {Duhe)  v.  20. 

Knightley,  7  Term  Rep.  83 ;  S,C.l  Co)  Doe  d.  Cox  v. ,  4  Esp.  185. 

Cbit  lib.  (p)Doed,  Rodd  v.  Archer,  14  East, 

(/)  Doe  d.  Mattheu!$on  v.  Wright-  245. 
man,  4  Esp.  6. 
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ouit  "  tlic  house,  lands,  and  premises,  with  the  appurtenances,'*  includes 
tne  tithes,  and  is  suflicient  to  put  an  end  to  the  tenancy  (9).  It  would 
aeem,-  that  although  tithes  are  let  by  parol,  the  tenant  is  entitled  to  a  no- 
tice to  quit. 

4.  To  whom  the  Notice  should  be  directed."] — It  is  not  necessary  that  a 
notice  to  quit  should  be  directed  to  the  tenant  in  possession,  if  proved  to 
have  been  delivered  to  him  at  the  proper  time  (r) ;  and  if  a  notice  to  quit 
be  directed  to  the  tenant  by  a  wrong  Christian  name,  and  he  keep  and  do 
not  send  it  back,  it  is  a  waiver  of  the  misdirection,  and  the  lessor  may  re- 
cover on  it  if  there  was  no  other  tenant  of  the  name(<);  and  where  two 
tenants  hold  premises  in  common,  a  notice  to  quit  to  one  of  them  is  suffi- 
cient to  determiue  the  tenancy  (t) ;  at  least  it  is  evidence  that  the  notice 
reached  the  otlier  tenant  who  lived  elsewhere  (u).  Whci*e  a  tenant  from 
year  to  year  underlet  part  of  the  premises,  and  then  gave  up  to  his  land- 
lord the  part  remaining  in  his  own  possession,  without  either  receiving  a 
regular  notice  to  quit  Sic  whole,  or  giving  notice  to  quit  to  his  sub-lessee, 
or  even  surrendenng  that  part  in  the  name  of  the  whole,  (supposing  that 
anything  short  of  a  regular  notice  to  quit  from  the  landlord  to  his  imme- 
diate tenant  would,  after  such  sub-letting,  have  determined  the  tenancy  in 
the  whole ;)  vet  the  landlord  cannot  entitle  himself  to  recover  against  the 
sub-lessee,  (there  being  no  privity  of  contract  between  them,)  upon  giving 
half  a  year's  notice  to  quit  m  his  own  name,  and  not  in  the  name  of  the 
£rst  lessee ;  for  as  to  the  part  so  underlet,  tlie  original  tenancy  still  conti- 
nued undetcnnined  (.r).  In  ejectment  against  S.  and  F.,  where  it  is  sIiot^tt 
that  B.,  not  a  party  to  the  cause,  came  into  possession  of  the  premises 
under  an  unpeHTormed  contract  of  sale,  and  that  S.  and  F.  held  of  him, 
notice  to  quit  sen'cd  upon  S.  and  F.  is  sufficient  (1/),  Notice  to  quit, 
served  upon  F.'s  wife,  on  the  premises  held  by  F.,  is  sufficient  as  to  F.'s 
premises. 

5.  What  is  a  sufficiait  Service,'] — The  merely  leaving  a  notice  to  quit 
at  the  tenant's  house  with  a  servant,  without  further  proof  of  its  having 
been  explained  to  the  ser\-ant,  or  that  it  came  to  the  tenant's  hands,  is  not 
sufficient  (z) ;  but  where  the  tenant  of  an  estate  holden  by  the  year  has  a 
dwelling-house  at  another  place,  the  deliver}'  and  explanation  of  a  notice 
to  quit  to  his  servant  at  the  dwelling-house,  is  strong  presumptive  evidence 
that  the  master  received  the  notice,  and  ought  to  be  left  to  the  jur}*  (a)  ; 


(q)  Doe  d.  Morgan  v.  Church,  3 
Camp.  71. 

(r)  Doe  d.  Matthewson  v.  TrW^/il- 
mun,  4  Ksp.  5.  The  notice  in  this 
case  was  in  the  following  words : 

**  Take  notice  that  yoa  quit  posses- 
sion of  the  rooms  and  apartments 
which  you  now  hold  of  me,  on  the 
25th  day  of  March,  or  the  8th  d  jy  of 
April,  next  ensuing. 

(Signed)  **  J.  Matthetttan.'* 
It  was  not  directed  to  the  defendant, 
but  it  was  proved  to  have  been  served 
on  him  on  the  29th  of  September. 
Lord  Kenyon  said,  that  the  notice  to 
quit  was,  in  point  of  form,  good ;  and 
that  it  was  sufficient  to  show  that  the 
defendant  was  the  tenant  to  the  lessor 
cf  the  phintiff,  which  was  necessary 


in  all  cases  of  ejectment  by  a  landlord 
against  his  tenant,  and  had  been  done 
here ;  and  that  the  service  wus  on  him 
in  that  character. 

(«)  Doe  V.  Spilter,  6  Esp.  70. 

(0  Doe  d.  Macartney  {Lord)  v. 
Crick,  5  F^p.  196. 

(m)  Doe  d.  Bradford  (Lord)  v. 
Watkins,  7  East,  551  ;  5.  C.  3  Smith, 
517. 

(x)  Pleasant  d.  Hay  ton  v.  Benson, 
14  East,  234. 

(v)  Doe  d.  Blair  y.  Street,  2  Adol. 
&  £1.  320. 

(s)  Doe  d.  Burois  \,  Lucas,  5  Esp. 
153. 

(a)  Jones  d.  Griffith  v.  Marsh,  4 
T.  U.  464. 
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though  such  a  presumption  may  of  course  be  rebutted  by  the  evidence  of 
the  servant  A  delivery  of  a  notice  to  quit  to  the  servant  has  very  recently 
been  held  to  be  sufficient,  though  the  tenant  might  not  have  been  informed 
of  it  till  within  the  half-year  after  its  expiration,  especially  where  the  ser- 
vant nught  have  been  called,  but  was  not  (6).  An  ejectment  against  the 
bailiflb  pro  tempore^  of  a  corporation,  cannot  be  maintained  by  proving 
payment  of  rent  for  the  premises,  by  the  annual  predecessors  of  the  de- 
fendants in  the  same  office  for  several  years  before,  and  service  of  a  notice 
to  quit  on  the  defendants,  the  existing  bailifiti ;  for  the  payment  of  such 
rent  by  the  bailiffs  in  succession  is  merely  evidence  of  a  tenancy  in  the 
corporation  ;  but  at  any  rate,  such  tenancy  may  be  determined  by  a  notice 
to  tne  corporation  to  quit,  sen'ed  on  its  officers  (c). 

6.  When  the  Notice  must  expire.'] — In  the  ordinary  case  of  a  tenancy  from 
year  to  year,  there  must  be  half'  a  years  notice  to  quit,  ending  at  that 
period  of  the  year  at  which  the  tenancy  commenced  {d) ;  and  where  the 
rent  is  reser\'ed  quarterly,  it  does  not  dispense  with  the  regular  half-year's 
notice  to  quit  required  by  law  (e),  and  this  applies  to  both  houses  and 
lands  (^/').  The  necessity  for  a  proper  and  regular  notice  to  quit  is  so 
strictly  adhered  to,  that  even  where  the  landlord  has  accepted  and  assented 
to  an  insufficient  notice,  the  tenancy  is  not  determined  (g).  Although  a 
notice  to  quit  at  Old  Michaelmas,  if  only  given  half  a  year  before  New 
Michaelmas,  is  bad  (A) ;  yet  a  notice  to  quit  at  Michaelmas  generally, 
may  be  understood  to  mean  Old  Michaelmas,  where  by  the  custom  of  the 
country  the  holding  is  from  that  time  (i).  A  notice  on  the  29th  of  Sep- 
tember to  quit  on  Lady- day,  is  a  good  half-year's  notice  (/c) ;  so  a  notice 
given  on  the  26th  of  September  to  quit  at  the  end  of  six  calendar  months, 
was  held,  by  Lord  Ellenborough,  to  be  good  to  determine  a  holding,  com- 
mencing on  the  25th  of  March  (/) ;  even  though  the  word  "  calendar" 


(6)  Daed.  Nieci//^ v.  Dun&ar,  Mood. 
&  Malk.  10. 

(c)  Doe  d.  CaHiiU  (Earl)  vJVood- 
man,  8  East,  227. 

(d)  Right  d.  Flower  v.  Darby ^  1 
T.  R.  159.  And  see  Doe  d.  Ptiddi- 
combe  v.  Harris,  1  T.  R.  161,  n. ; 
Gulliver  d.  Taiker  v.  Burr,  1  W.  BI. 
596.  Wherever  a  six  months*  notice 
is  roentioDed,  as  is  someiimes  the  case, 
it  means  half  a  year  which  will  expire 
at  the  end  of  the  year  of  tenancy,  and 
not  merely  the  space  of  six  months  at 
any  time  of  the  year. 

(e)  Spirley  v.  Newman,  1  Esp.  266. 
(y  )  In  some  cases  it  seems  that  by 

speciid  custom,  as  well  as  by  special 
agreement,  a  different  notice  may  be 
good  or  necessary,  as  three  or  twelve 
months ;  Deed.  Henderson  v.  Charnoch, 
Feake,  4.    It  is  said  that,  by  the  cus- 
tom of  London,  where  a  tenant  rents 
premises  at  a  yearly  rent  under  40f . 
be  is  only  entitled  to  a  three  months' 
notice  to  quit,  but  if  his  rent  exceed 
that  amount,  be  mast  have  a  half- 
year's  notice ;  Titer  v.  Seed,  1  Skin. 
649. 


(g)  Johnstone  v.  Huddlestone,  7 
Dow.  &  llyl.  411  ;  S.C,  4  Bam.  &c 
Cress.  922 ;  and  see  Doe  d.  Huddle^ 
stone  V.  Johnstone,  I  M'Clel.  6c 
Younge,  141. 

(h)  Doe  d.  Spicer  v.  Lea,  11  East, 
312;  and  see  Smith  v.  Walton,  8 
Bing.  235 ;  S.  C.  1  Moore  &  Scott, 
380. 

(i)  Furley  d.  Mayor,  3fr.  of  Can- 
terbury  v.  Wood,  I  Esp.  198 ;  and  see 
Doe  d.  Hinde  v.  Vince,  2  Camp.  256, 
and  Doe  v.  Brooke,  2  Camp.  257,  n. 

(fc)  Doe  d.  Harrop  v.  Green,  4  Esp. 
198  ;  S,  P  Roe  d.  Durant  f .  Doe,  6 
Bing.  574  ;  5.  C.  4  Moore  &  Payne, 
391.  In  one  case,  even  where  the 
notice  was  given  on  the  30th  of  Sep- 
tember, being  the  dav  after  Michael- 
mas-day ,  to  quit  at  Lady-day  following. 
Mr.  J.  Heath  held,  that  the  notice  was 
snfiicient;  probably  on  the  principle 
of  its  being  reasonable  notice ;  and 
what  is  reasonable  is  matter  of  cir- 
camstance ;  Esp.  N.  P.  460. 

(I)  Howard  v.  Wemsleu,  6  Esp.  53. 
But  see  Adams's  Eject.  124. 
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had  been  omitted,  or  the  notice  had  expressed  half  a  year ;  and  where  a 
notice  was  given  on  the  27tb  of  September  to  quit  **  at  the  expiration  of 
flie  term  for  which  you  hold  the  same/'  Holroyd,  J.  permitted  evidence  to 
be  given  of  a  general  custom  of  the  coontiy  to  let  from  Lady-day  to  Lad3N> 
day  (m).  If  premises  arc  taken  <'  for  twelve  months  certain,  and  six 
months'  notice  to  quit  afterwards,"  the  tenancy  may  be  determined  by  a 
iix  months'  notice  to  quit,  expiring  at  the  end  of  the  first  year(ii). 

Where  a  party  took  possession  of  premises  on  the  1st  of  August,  and  at 
the  Michaelmas  following  paid  the  half-quarter's  rent,  and  continued  afto^ 
mrds  to  pay  quarterly,  on  the  usual  feast  days :  it  was  held  by  Paike,  J. 
diat  in  such  case  a  notice  to  quit  at  Michaelmas  was  sufficient,  and  that, 
altiiough  the  landlord  had  at  first  given  a  notice,  expiring  with  the  half- 
quarter,  it  was  not  necessarily  presumable  from  thence  that  the  tenancy 
was  from  year  to  year,  commencing  with  the  half-quarter  (o). 


(m)  Dm  d.  Aft/tiM  v.  Lamb, 
Adams's  Eject.  277. 

(n)  Tkomftm  v.  Md6er/ev,  2  Ciunp. 
573. 

(«)  Sawige  V.  Stap!tion,  3  Car.  & 
Payne,  276.  It  ii  said  to  have  been 
ruled  at  Nisi  Prius,  that  where  notice 
to  quit  has  been  served  on  the  tenant, 
and  the  landlord,  being  ignorant  of 
the  time  when  the  tenancy  commenced, 
has  given  the  notice  to  quit  at  the  wrong 
time,  that  the  tenant,  when  the  notice 
is  served,  ought  to  inform  the  landlord 
of  bis  error  and  mention  the  true  time ; 
Esp.  N.  P.  461.  The  rule,  however, 
is  otherwise ;  for  where  a  notice  to 
quit  at  Midsummer  was  given  to  a  te- 
nant holding  from  Michaelmas,  it  was 
held,  in  the  Court  of  King's  Bench, 
that  he  might  insist  on  the  insufficiency 
of  the  notice  at  the  trial  of  an  eject- 
ment, though  he  did  not  make  any  ob- 
jection at  the  time  that  it  was  served ; 
but  said,  "  I  pay  rent  enough  already, 
and  it  is  hard  to  use  me  thus  •"  for  the 
expression  is  merely  that  of  an  angry 
man  ;  Odkapple  d.  Green  v.  Coptrn,  4 
T.  R.  360.  Generally  it  may  be  stated, 
that  if  the  notice  to  quit  be  served 
personally  on  the  tenant  in  possession, 
and  he  make  no  objection  to  it,  it  is 
vrimd.  facie  evidence  to  be  left  to  the 
jury,  that  the  tenancy  commenced  at 
the  season  of  the  year  when  the  notice  to 

?ttit  expires ;  Doe  d.  Clarget  v.  Fttnter, 
3  East,  405  ;  5.  P.  Thoma*  d.  Jonu 
V.  Thomai,  2  Camp.  647.  Although 
he  may  thus  insist  on  the  insufficiency 
of  the  notice  at  the  trial  of  the  eject- 
ment, and  if  he  prove  another  com- 
mencement of  his  term  than  that  which 
it  mentions,  may  defeat  the  plaintiff  of 
his  right  to  recover;  yet  if  ne  dispute 
the  time  when  his  tenancy  commenced, 
aad  the  notice  to  quit  does  not  corres- 


pond with  it,  it  is  incumbent  on  him 
to  show  the  true  commencement  of  his 
tenancy ;  for  it  is  sufficient  for  the 
plaintiff  to  prove  his  having  eiven  half 
a  year's  notice  to  quit,  and  that  the 
ejectment  has  been  brought  after  that 
time  was  expired ;  Doe  d.  Mattheweon 
v.  Wrightman,  4  Esp.  7.  So  where  a 
tenant,  on  being  applied  to  respecting 
the  commencement  of  his  holding,  in- 
formed the  party  that  it  began  on  a 
certain  day,  and  notice  to  quit  on  that 
day  was  given  at  a  subsequent  time  : 
it  was  held,  that  the  tenant  was  boond 
by  the  information  which  he  so  gave, 
and  could  not  be  permitted  to  show 
that  in  fact  it  began  at  another  period ; 
in  such  case,  it  makes  no  diflferenca 
whether  the  information  so  given  pro- 
ceeded from  mistake  or  design,  as  it 
has  equally  the  mischief  of  leading  the 
landlord  into  error,  and  indncine  him 
to  proceed  to  recover  the  possession  of 
the  term,  the  commencement  of  which 
he  had  taken  from  the  defendant's  own 
information  ;  Doe  d.  Eyre  v.  Lambly^ 
2  Esp.  635.  With  this  exception,  a 
notice  to  quit  is  not  primd  Jacie  evi- 
dence of  the  period  of  the  year  when 
the  tenancy  commenced ;  Doe  d.  Ask 
V.  Calvert,  2  Camp.  388.  But  where 
a  notice  was  given  on  the  22d  March 
by  a  landlord  to  his  tenant,  to  quit  at 
the  expiration  of  the  currant  year;  and 
a  declaration  in  ejectmentt  faying  the 
demise  on  the  1st  Novemlier,  waa  on 
the  16th  of  January  following  served 
upon  the  tenant,  who  at  the  time  made 
no  objection  to  the  notice  to  quit,  hot 
said  be  should  go  out  as  soon  ss  be 
could  suit  himself:  this  wss  held  to  ba 
jfrimA  facie  evidence  that  the  tenancy 
commenced  at  Michaelmas,  and  was 
determined  l>efore  the  day  of  the  de» 
mise ;  Doe  d.  Baker  v.  Womtwell,  2 
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^  Where  premises  are  let  from  year  to  year  upon  an  agreement,  that 
ehher  party  may  determine  the  tenancy  by  a  quarter's  notice,  the  notice 
must  expire  at  the  period  of  the  year  when  the  tenancy  commenced  (p) ; 
•o  where  premises  are  taken  under  an  agreement,  by  which  the  tenant  m 
always  to  quit  "  at  three  months'  notice,"  the  notice  must  expire  either  at 
the  same  time  of  the  year  the  tenancy  commenced,  or  at  any  other  corres- 
ponding quarter  day  (7).  Where  by  an  agreement  in  writing,  dated  20th 
May,  1824,  the  defendant  "  agreed  to  let  to  tK?  plaintiff  two  upper  rooms^ 
and  part  of  a  lower  room  as  a  workshop  and  smithy,  and  to  find  power  for 
tiiree  lathes,  &c. ;  and  the  plaintiff  agreed  to  pav  rent  for  the  above,  61/. 
per  year,  to  be  paid  quarterly  in  cash ;  and  that  three  months'  notice 
dKMild  be  required  from  each  party ;"  and  took  possession  of  the  rooms  on 
the  same  day,  and  the  defendant  found  the  power :  after  which,  on  the 
20th  August,  the  defendant  served  the  plaintiff  with  a  written  notice  of 
that  date,  to  quit  the  rooms  on  the  20tn  November  following ;  and  the 

flaintiff  did  not  then  object  to  the  notice,  but  held  over  after  the  20th 
9'ovember,  from  which  day  the  defendant  ceased  to  find  the  power;  and 
cm  the  19th  January,  1825,  the  plaintiff  and  defendant  settled  their  ao- 
eoonts  up  to  the  20th  November  preceding,  when  the  plaintiff  agreed  to 
give  up  the  keys  of  the  room ;  out  afterwards  refused  to  do  so^  sayings 
**  that  the  notice  was  bad;"  to  which  the  defendant  replied,  "  then  there 
would  soon  be  another  quarter's  rent  due :"  in  an  action  by  the  plaintiff 
for  damages  for  the  discontinuance  of  the  power  by  the  defendant,  it  was 
held,  that  the  agreement  was  a  demise  of  a  tenement,  creating  a  tenancy 
whidi  could  not  be  determined  but  by  a  notice  ending  with  the  current 
year,  except  by  custom ;  and  that  the  plaintiff's  agreeing  to  give  up 
the  key,  when  he  did,  was  no  acquiescence  in  the  notice  served  upon 
him(r). 

Where  house  and  land  are  let  together  to  be  entered  upon  at  different 
times,  and  it  does  not  appear  from  the  terms  of  the  demise  from  what  time 
the  whole  is  to  be  taken  as  let  together :  the  notice  to  quit  must  be  given 
to  quit  at  the  period  at  which  the  tenant  entered  upon  that  part  of  the 
premises  which  form  the  principal  subject  of  demise ;  it  is  a  question  of 
net  for  the  jury,  which  is  the  principal,  and  which  the  accessorial  subject 
of  demise,  m  order  for  the  judge  to  decide  whether  the  notice  to  quit  the 
whole  were  given  in  time  (i). 

The  case  of  lodgings  depends  upon  a  particular  contract,  and  is  an  ex- 
ception to  the  generu  rule,  that  in  the  case  of  a  yearly  tenancy,  a  notice 
to  quit  must  be  given  half  a  year  before  the  expiration  of  the  year.  The 
agreement  between  the  parties  may  be  for  a  month  or  less  time,  and  there 
much  shorter  notice  would  be  sufficient,  where  the  tenant  has  held  over 
the  time  agreed  upon,  than  in  the  other  case  (<) ;  the  whole  question  de- 
pends upon  the  nature  of  the  first  contract ;  for  in  all  cases,  the  notice  to 
quit  must  have  reference  to  the  terms  of  the  letting ;  dierefore  where  the 
tenant  has  taken  the  house  by  the  month,  a  month's  notice  to  quit  is  suf- 
ficient (ti) ;  so  a  weekly  taking  only  requires  a  weekly  notice ;  but  where 

Camp.  559.       The  custom   of  the  &  Rvl.  603. 

country  is  also  admissible  evidence  to  (<;  Do*  d.  Hiajpy  v.  Howard,  11 

explain  the  nature  of  the  holding,  as  East,  498  ;  Doe  d.  Bradford  (Lordy 

whether  s  general  holding  from  Ali-  v.H^atJlcijii,7 £ast,551 ; S. C.3Smith, 

chaelmas  means  old  or  ntw  Micbad-  617  ;  D§§  d.  Grey  do  Wilton  (Lord)  v. 

mas.  •  %  East,  384,  n. 

(p)  Doo  d.  PiUhor  v.  Dommmu,  1  (f)  Right  d.  Flowor  v.  Bsr6y,  1 

Tent.  566;  S.C.  2  Camp.  78.  T.  R.  159. 

(9)  Kmyt  V.  Derrett,  3  Camp.  510.  (m)  Doe  d.  Parry  v.  Haull,  1  £^. 

(r)  Brown  ? .  Burtinthaw,  7  Dowl.  94. 


dMn  WM  u  ^iwmMit  Ibr  a  denuM  fix  ■  yatr,  dio  not  to  bt  pMd  ve^7i 
•BdtobMnsmmA'B  wmnn^if  DodebnkwMiiMdeiii  p^mentof  Im 
tmt;  bat  ttw  laHOT  aftmntdi  nAiMd  to  ocecnte  tbe  agreeiiient,  ud  die 
tMwnt  prid  Ui  nnt  wadJr :  h  «M  beU,  that  be  WM  cntitlad  to  a  mgath^ 
Botiee  to  mul,  iUkni^  um  ■grwniwint  wm  not  aucntod,  ancl,  ■lOuni^ 
ff  ba  bad  Mm  a  mddr  tenant  a  wtA't  notiea  would  have  baen  aum- 

7.  fiiw  a  Notice  mmf  be  BBiMdL]— If  a  Undlotd  Mceive  or  distrain 
fir  rent,  due  after  tbe  expiratian  of  a  notice  to  quit,  it  it  a  wairer  of  that 
notice ;  k>  the  recript  by  the  leMor*!  ^ent  of  rent  due  at  Michaelnue,  ia 
frimAJheU  a  waiver  m  a  notioe  (o  qiut  at  Midaummer  (y) ;  but  when 
not  ie  OBiallf  paid  at  a  banker'^  if  the  banker,  without  aoy  ipedal  an- 
thori^,  reeein  rent  aecming  after  tbe  ei^faation  of  a  notice  to  quit,  tho 
Botiee  i«  not  therein  waived  I  aoif  the  moo^  be  not  received  <nraif,  but 
H  a  fitiifhptirrfi  fiw  tbe  uun^  done  by  tbe  tenant  in  coDtinning  on  Ae 
ftmuKa  aa  a  tmpaaer,  it  wffl  not  have  Midi  an  operation  («).  And  Uia 
'  ama  Meeptanee  dt  rent  by  a  huidlord  infaaeqnentl^  to  tbe  tiow  when  tbe 
tenant  oi^t  to  have  quitted  accordii^  to  tbe  notice  given  him  for  tbat 
yoipoee.  It  ia  not  of  itaelf  a  waiver  on  tbe  part  of  the  landlord  of  nidi 
notice ;  but  matter  of  evidence  anly  to  be  left  to  tbe  jury,  under  the  dr- 
cnnulances  of  the  caae,  who  muat  decide  quo  animo  the  rent  was  receivol, 
and  what  the  real  intention  of  both  poities  was  (a). 

Generally  ipeakine,  giving  a  second  notice  to  quit,  amounta  to  a  waiver 
of  a  notice  previous^  given  (fr).  But  where  a  landlord  gave  a  notice  to 
quit  diSerent  parts  of  a  farm  at  difierent  timea,  which  the  tenant  neglected 
to  do  in  part,  in  coniequence  of  which  the  landlord  commenced  an  eject- 
ment ;  and  before  the  laaC  period  mentioned  in  tbe  notice  was  eipired,  the 
landlord,  apprehending  that  tbe  witness  by  whom  he  was  to  prove  the  no- 
tice would  (Tie,  gave  another  notice  to  quit  at  the  same  respective  timea 
in  the  following  year,  hut  continued  to  proceed  with  his  ejectment,  it  waa 
held  that  the  second  notice  was  not  a  waiver  of  the  first  (c).  And  if, 
aflerthe  ei|nratton  of  a  notice  to  quit;  the  landlord  give  the  tenant  a  fresh 
notice,  that  unless  he  quit  in  fourteen  days,  he  wLl  be  required  to  pay 
double  value,  tbe  second  notice  is  no  waiver  of  the  first  (ij). 

Where  a  three  months'  notice  was  given  when  the  rent  was  reserved 
quarterly,  end  the  landlord  expressed  neither  his  assent  nor  dissent  to  ad- 
mit it,  and  took  the  rent  up  to  the  time  when  hie  tenant  quitted ;  it  waa 
construed  to  he  such  an  acquiescence  as  amounted  to  presumptive  evi- 
dence that  (he  parties  intended  to  dispense  with  the  notice,  and  was  there- 
fore deemed  a  waiver  of  it{e).  If  at  the  end  of  the  year  (where  there  haa 
been  a  tcuancy  from  year  to  vear)  the  landlord  accept  another  person  aa 
bis  tenant  in  the  room  of  the  former  tenant,  without  any  surrender  in 
writing,  tuch  acceptance  shall  be  a  dispensation  of  the  notice  to  quit  (/). 


Esp.  4. 

J" 


<i)  Dee  i.  Ptaeeek  v.  RsJ^,   6  (b)  Dm  i.  BrUrig  v.  Poiiw,  16 

"--    •.  East,  63. 

Dm  d.  Aih  V.  Calvtrt,  3  Camp.  (e)  Dm  d.  Wiltiami  v.  HumpliTta, 
2  Esit,  337. 

(0  Caadrighl  d.  Charttr  v.  Ctrd-  (d)  Due  d.  Digly  v.  Sutt,  3  Camp. 

swM,  G    Tenn  Bep.  230;   Znach  d.  117;  Sf cucnecr v. ^mulrvne,  1  T.  ft. 

Ward  V.  WUlitigalt.  1  H.  BIsfk.  31 1.  63. 

(m)  Dntd.Caswy  v.BaCIn,  Coop. 
343. 


Their  Rights  and  Liabilities  on  Termtnation  of  Lease.     1O0S 

Where  a  landlord  of  premises  about  to  sell  them,  gave  his  tenant  notice  to 

a  nit  on  the  11th  October,  1806,  but  promised  not  to  turn  him  out  unless 
[ley  were  sold ;  and  not  being  sold  till  February,  1807,  the  tenant  refused 
on  demand  to  deliver  up  possession :  on  ejectment  brought,  it  was  held 
that  the  promise  (which  was  performed)  was  no  waiver  of  the  notice,  ns  it 
did  not  operate  as  a  license  to  be  on  the  premises,  otherwise  than  subject 
to  the  landlord's  right  of  acting  on  such  notice,  if  necessary ;  and,  there* 
fore,  that  the  tenant  not  having  delivered  up  possession  on  demand  after 
a  sale,  was  a  trespasser  from  the  expiration  of  the  notice  to  quit  (g). 


Sect.  VII. — Rights  and  Liabilities  of  Landlord  and  Tenant  on 

THE  Termination  op  the  Lease. 


Purposes    1067 

4.  Fixtures  for  Ornament  and 
Convenience 1068 

5,  At  tohat  Time  and  how  Fix' 
tures  must  be  removed  ....  1069 

4.  OfEmhlemenU 1070 

1.  Who  are  entitled  to  Emble- 
ments  1071 


1,0/ the  Tenant's  Duty  to  deliver 

up  the  Premises 1063 

2.  Liability  to  double  Value  and 

Rent  for  holding  over ih, 

3.  Rules  respecting  Fixtures  ....  1066 
J .  Generally ib, 

2.  Fiitares  for   Purposes    of 
Trade ib, 

3.  Fixtures  for   Agricultural 

1.  Of  the  Tenant's  Duttf  to  deliver  up  the  Prcwwe*.]  — Upon  the  deter- 
mination of  the  tenancy,  l)y  any  means  whatever,  the  landlord  is  entitled 
to  receive  the  full  and  complete  possession  of  the  premises  from  his  te- 
nant ;  and  if  such  possession  be  not  given  up,  the  tenant  remains  liable 
to  htm ;  even  where  it  has  become  impossible  to  do  so,  in  consequence  of 
the  obstinacy  or  ill-will  of  an  under-tenant,  to  whom  he  has  let  a  part  or 
the  whole  of  the  premises,  and  who  refuses  to  quit  (Ji). 

2.  Liability  to  double  Value  and  Rent  for  holding  over.'] — By  statute 
4  Geo.  II.  c.  28,  s.  1,  it  is  enacted,  "  that  if  any  tenant  or  tenants  for 
life,  or  lives,  or  years,  or  pci*sons  coming  in  under  or  in  collusion  with 
them,  hold  over  any  lands,  tenements,  or  hereditaments,  after  the  deter- 
mination of  their  estates,  after  demand  made,  and  notice  in  writing  given 
for  delivering  the  possession  thereof,  by  the  landlord,  or  the  person  having 
the  reversion  or  remainder  therein,  or  his  agent  thereunto  lawfully  autho- 
rised, such  tenant  or  tenants  so  holding  over  shall  pay  to  to  the  person  so 
kept  out  of  possession,  at  the  rate  of  double  the  yearlif  value  of  the  lands, 
tenements,  or  hereditaments  so  detained,  for  so  long  a  time  as  the  same 
are  detained ;  to  be  recovered  by  action  of  debt,  whercunto  the  defendant 
or  defendants  shall  be  obliged  to  give  special  boil,  and  against  which  re- 
covery there  shall  be  no  relief  in  equity. 

It  has  been  held,  that  this  statute  is  a  remedial  law,  as  the  penalty  is 
given  to  the  party  grieved  (i) ;  it  is  therefore  to  be  constnied  liberally ; 
it  has  accordingly  been  held,  that  although  the  words  are  '*  after  demand 
made,  and  notice  in  writing  given,"  the  notice  in  writing  is  of  itself  a  suf- 
ficient demand ;  and  that  a  receiver  appointed  under  an  order  of  the  Court 
of  Chancery,  is  "  an  agent  lawfully  authorised  "  within  the  words  of  the 
statute ;  but  in  a  subsequent  case,  it  has  been  considered  by  Lord  Ellen- 
borough,  that  the  statute  beins  penal,  is  to  be  construed  strictly ;  and 
therefore  that  it  does  not  extend  to  weekly  tenants  (k).    The  statute  only 

(#)  Whiteacre^Boults.Symonds,         (i)  Wilkinson  v.   ColUy,  5  Burr* 

10  East,  13.  2694 

(h)    Harding  v.  Cnthom,  1  Esp.  (k)  Lloyd  v,  Ros&tfe,  2  Camp,  453. 

57.  2i& 


Mttwdtd,  and  wWe  tfat 

Jiratwh  fcr  m  farther  tetm,  iriiiA 
VHrt  0^  Lm4  HaniAAd  Ud,  0»t  dM  paid^  in  tto  •Wvto  liid  not  ^ 
Vfy^Mk  wiMnflnn  vmie^nbibs  to  snlta^  mm  noooeto  ^iDt^nm  I9 
Vtr,  dtCT  vliidi,  bat  bAn  tknimni^k»i,  Ae muBei;  itwMbU, 
Ait  h  TO  Mt  Memny  to  1^  a  MtieB  to  dw  Wdbwid  nfaM^Hnt  to  tha 
naRiM,  1b  Older  to  import  ^ht  tednAb  nlK  OB  Ibe  rtatnte  (n). 

If  a  lutdlatd  rive  a  notice  to  qint,  or  ftj  m  certiinniit,  and  the  tenant 
heldt  over,  the  mmer  may  maintain  UM  and  occumtkia,  and  ihall  recover 
Uw  rant  if  adflri  in  tho  notioe  (o).  Onetanantfai  conunon  mn  maiB- 
Iriu  an  action  lor  the  iiabla  woe  efUi  nakty;  fcr  irhera  the  mioty  ia 
tmrntt,  tenanti  in  ■™"™  maj  ban  atvaml  aetiow  (p).  It  ■  n 
beldthatdM7mnrtan«r,  ifttie  troantbeld  the  premkn  by  aaopar 
tmtke  fron  Mch  (0).  ^m  adminiitrator  of  an  ezeentor  cannot  ane  lor 
double  the  vabw  or  ttw  Ind*  held  over,  after  noliee  to  &e  tenant  tmder  a 
iMMlie  fhm  the  totatw,  irithout  taking;  ont  adminirtration  4e  ieaii  Non, 
enn  thavh  the  tenant  haa  attnmed  to  ber  (r). 

Altbonpi  a  demhe  be  fcr  time  certain,  a  demand  of  powi'on  and 
notice  in  midog  are  nccenaiy  to  entitle  a  landlord  to  recover  double  value 
under  the  stalute.  The  notice  to  quit  at  the  expiralion  of  tlie  lease  or 
tenancy  ii  good,  though  given  before  ;  and  the  tenant  holdine  over  will 
he  liable  to  double  value  (i) ;  but  it  need  not  neceaaarily  be  givai  ti^ora 
the  expiration ;  tbui  where  it  tree  not  given  until  more  than  six  weeka  af- 
terward*, it  wa*  held,  that  the  landlord  wai  entitled  to  double  value  from 
the  time  of  the  demand,  where  it  appeared  that  he  had  done  no  act  in  the 
0  acknowledge  the  continuance  of  the  tenancy  (().     If^  bow- 

:  rent  be  reserved  quarterly,  and  the  demand  be  made  in  the  mid> 

le  quarter,  the  landlord  cannot  recover  single  rent  for  the  antece- 

tion  of  such  quarter. 

a  landlord  haa  recwered  in  ejectment  againiC  his  tenant,  be  may 
n  action  of  debt  upon  the  atatule,  for  double  the  yearly  value  of 
the  premises,  during  the  lime  the  tenant  held  over,  after  the  expiration  of 
the  landlord'i  notice  to  quit  (u).  A  landlord  declared  in  debt,  first,'for  the 
doable  value,  secondly,  for  use  and  occupation  ;  and  the  tenant  pleaded 
nit  debet  lo  the  first,  and  the  tender  of  (he  single  rent  before  the  action 
brought  to  the  second  count,  and  paid  the  money  into  Court,  which  the 
plaintifftook  out  before  trial,  and  still  proceeded ;  the  Court  held,  that  thia 
vat  DO  case  of  nonsuit,  on  the  ground  of  such  acceptance  of  the  single 
rent  being  a  waiver  of  ^e  plaintiff 'a  right  to  proceed  for  the  double  value, 


(M  Ifr^J^I  V.  SmiA,  5  Eip.  a03. 
(■I)  ^iu«.5EsB,315. 
(H)  taluT.SmiM.I  NewRep.  174. 
(a)  <liiiB.  Loffl,  153.     A  misuke 

in  the  notice,  of  "  reat "  for  "  vslnc," 
haf  been  held  to  be  immslerial :  thus 
where  the  notice  nil  iu  Ihli  form — "I 
give  ;ou  notice  to  quit,  or  I  shall  in- 
«U  on  the  double  rent,"  iastead  of 
donble  value,  the  notice  was  held  good, 
as  it  plsialy  related  la  the  italule ; 
J>iitd.  Mtttlitwt  V.  JaetoM,  1  Dougl. 
JXB. 


(p)  Cettivv.I>(rta,3W.Black. 
1076. 

(«)  Wilkiium  1.  Halt,  1  Hodges. 
170  J  5.  C.  1  Blag.  N.  S.  713;  I 
Scott,  675. 

Ir)  TiHgren  v.  fimcn,  1  Boa.  te 
Pal.  310. 

(1)  Meaenger  w.Anmtrng,  I  Term 
Ttep.  53  ;  Cultiag  v.  Dertj.  3  W. 
Blick.  1076. 

(1)  CsM  V.  Slokti,  8  Ilsit,  358. 

(«)  SotiWjv.  *'-■-    ■"■'—  '" 
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Imt  that  the  case  ought  to  have  gone  to  the  jury ;  and  that  the  plaintiflTa 
going  on  with  the  action  after  tdang  the  single  rent  out  of  Court,  was  evi- 
dence to  show  that  he  did  not  mean  to  waive  his  claim  for  the  double 
value,  but  to  make  it  pro  tanto  ;  and  it  seems  (x),  that  though  the  single 
rent  were  paid  into  Court  on  the  second  count,  yet,  if  the  plaintiff  had  not 
accepted  it,  but  had  recovered  on  the  first  count,  the  defendant  would  have 
been  entitled  to  have  the  money  so  paid  in,  deducted  out  of  the  larger  sum 
recovered. 

By  statute  11  Geo.  11.  c.  19,  s.  18,  it  is  enacted,  "  that  in  case  any  te- 
nant or  tenants  shall  give  notice  of  his,  her,  or  their  intention  to  quit  the 
premises,  and  shall  not  accordingly  deliver  up  the  possession  thereof,  at 
the  time  in  such  notice  contained,  the  said  tenant  or  tenants,  his,  her,  or 
their  executors  or  administrators,  shall  from  thenceforth  pay  to  the  land- 
l(»rd  double  the  rent  or  sum  which  he,  she,  or  they  should  otherwise  have 
paid  "  (y).  The  notice  to  quit  mentioned  in  the  statute,  need  not  neces- 
sarily be  in  writing ;  a  parol  notice  is  quite  sufficient  to  enable  the  land- 
lord to  recover  double  rent  under  the  statute  (2). 

The  statute  only  applies  to  those  cases,  where  the  tenant  has  the  power 
of  determining  his  tenancy  by  a  notice ;  and  where  he  has  actually  given 
a  valid  notice  sufficient  to  determine  such  tenancy  (a).  It  extends,  how- 
ever, to  a  parol  demise  from  year  to  year,  so  as  to  subject  the  tenant  to 
the  penalty  of  double  rent,  if  he  hold  over  afWr  he  has  given  a  notice  to 
quit  (6).  If  a  tenant  from  year  to  year  give  his  landlord  notice  that  he 
will  quit  upon  a  contingency,  e.  g.  "as  soon  as  he  gains  another  situa- 
tion,' and  do  not  quit  when  the  contingency  happens,  he  is  not  liable  to 
an  action  on  the  statute  for  double  rent  (c) ;  but  although  the  demise  be 
for  a  time  certain,  the  tenant  may  still  he  liable  for  double  rent  if  he  have 
given  the  requisite  notice,  either  to  expire  at  the  expiration  of  his  tenancy, 
or  at  a  subsequent  period,  where  he  has  held  over  after  its  expiration  {d), 
A  tenant  who  has  given  notice  and  paid  double  rent,  may  quit  without 
fresh  notice  (e). 

The  acceptance  of  single  rent,  which  has  accrued  due  subsequently  to 
the  notice,  is,  it  seems,  a  waiver  of  the  landlord's  right  to  double  rent,  al- 
though it  does  not  necessarily  imply  that  the  tenancy  should  continue  (f) « 

By  the  above  statute,  the  double  rent  may  be  levied,  sued  for,  and  re- 
covered, at  the  same  times,  and  in  the  same  manner,  as  the  single  rent 
might  have  been  levied,  sued  for,  and  recovered  before  the  giving  of  such 
notice.  The  mode  of  proceeding,  therefore,  to  recover  double  rent  under 
the  statute,  is  by  distress,  except  in  the  case  of  a  weekly  tenant  (^),  and 
by  action  at  law,  in  which  the  party  may  be  arrested  upon  an  affidavit  of 
debt  properly  framed  (A).     In  such  an  action  the  jury  may  find  for  so 


(x)  Ryal  v.  Rich,  10  East,  48. 

(y)  It  will  be  observed,  that  the 
notice  by  the  landlord,  to  entitle  him 
to  double  value  must  be  in  writing ; 
that  need  not  be  the  case  with  respect 
to  the  notice  by  the  teoaot  to  entitle 
the  landlord  to  aouble  rent. 

(z)  Timmins  v.  Haw/imon,  1  W. 
Black.  633;  5.  C.  3  Burr.  1607 ; 
Johnston  v.  Huddle$ton,  7  Dowl.  6c 
Byl.  411;  5.  C.  4  Barn.  &  Cress.  922. 

(a)  Johnston  v.  HuddUston^  7  Dowl. 
&RjL411 ;  S.C.4Bani.&Cress,932. 

(6)  Timmins  v.  Bdivolmtont  3  Bur. 


1607  ;  S.  C.  1  W.  Black.  533 

(c)  Farrance  v.  Elkinton,  2  Camp 
591. 

(d)  Cohb  V.  St€kes,  8  East,  358 
Messenger  v.  Armstrong,  1  Term  Rep 
53. 

(e)  Booth  V.  Macfarlane,  1  Bam 
&  Adol.  904. 

(/)  Doed,  Cheney  v.  Batten,  Cowp. 
243. 

(g)  Sullivan  v.  Bishop,  2  Car.  & 
Payne,  359. 

(A)  Wheeler  v.  Copeland,  6  Tenn 
Rep.  364. 


■Mah  M  tba  tenant  *] 


UailardMdTtmma. 

n  to  h^n  mtttuM,  wHbaat  mfinaiM  to  the  r 


3.  BtJtM  rejecting  Rrfvrtt. 
1.  Genenlb/.'] — Tbt  gencnl  nile  at  Urn  wyclJDg  fiztnm,  w  f«r  u 
dw  leUlka  ofundlord  uid  tenuit  b  coocMiicd,  ii,  tlu^  whAlever  ii  fixed 
todwftMholdbecomeiBpaitofit,  and  U  nitjected  to  the  tame  rigliti  of 
pwMMljf  ai  tha  bnd  hMlf  (A).  There  a»,  bowerer,  exceptiatu  to  the  rale, 
iriudi  ezceptkna  hare  a  dnlemit  extent — in  the  differmtcaiea  of  landlord 
■ad  tanant— wwcoKtr  of  tenant  for  li^  or  in  tail,  and  renudDder-raan  oc 
nvciBoiMr — and  axeentor  of  tenant  in  fee,  and  the  hrir;  thoiufa  tb» 
Ifanibi  witUn  wUeb  the  pritrilegea  of  theae  partiea  are  ntpective^  con- 
flaad  are  no  where  pointed  out(/).  Hie  esce^ona  which  hare  been 
nade  to  thii  role  may  be  coaddend  aa  in  bvonr  ot  trade— ai  applicable 
to  fixture!  for  agricultural  pnrpoaea    and  aa  applic^le  to  fixturo  for 


2.  littitmfar  ptirpoiet  ofTraif.'] — Kxtnrei  whieh  a  tenant  hoi  pat 
OB  fin  the  parpoaea  m  trade  or  manufiwtart^  may  be  taken  away  by  him 
meaerer  tne  remoral  ii  not  contrary  to  any  prerailins  practice ;  wborB 
die  articlM  can  be  reraored  without  earning  material  injaiy  to  the  eatate ; 
and  wlierc  in  tbemielvei  they  were  of  a  perfect  chattel  nahire  before  they 
were  put  up,  or  at  least  have  in  eubetance  that  character  independently  of 
their  union  with  Ihe  >oil(m).  Hence  it  has  been  held,  that  though  tt 
building  may  be  raised  on  a  brick  foundadon,  and  have  a  brick  chimnevi 
ret  that  where  tbe  erection  on  such  foundation  ia  of  wood,  and  Ihe  build- 
ing used  for  the  purpose  of  trade  or  manufacture,  tbe  tenant  may  remove 
it  at  the  end  of  his  term  (n). 

The  principle  of  favour  being  shown  to  buildings  erected  in  favour  of 
trade,  has  been  extended  to  many  buildings  wBch  come  by  no  meana 
Btrictly  under  the  term :  thus  a  cider-mill,  uthongh  the  mill  was  put  up 
in  part  for  the  enjoyment  of  the  real  estate,  yet  as  the  making  of  cider 
was  a  species  of  trade,  the  mill  was  considered  to  foil  wilhin  the  general 
exception  in  favour  of  trade  fixtures  (o).  So  in  the  case  of  fire-enginea 
and  steam-enginci  in  collieries  (p),  it  was  held  that  the  gettbg  and 
vending  the  coals,  so  far  partook  of  Ihe  nature  of  a  trade,  that  the  en- 

et  employed  in  the  collieries  might  be  deemed  trading  erections.     It 
however,  been  very  recently  held,  that  the  machinery  ofa  mill  is  part 
of  the  treehold,  and  cannot  be  legally  removed  by  tbe  tenant(f):  and. 


(i)  Antn.  I^n,  275. 

Ik)  Cu.  Lit.  63  a. ;  HeiUheHdtn'i 
caw,  4  Co.  Dep.  64  ;  Klipn  v.  Maw, 
3  East,  ''il  ;  Amos  sad  Ferard  OD  Fix- 
taiei,  15.  Ai  lereral  of  the  decisions 
fioin  which  are  deduced  tlje  rights  of 
landlord  and  teoant  wilb  regaid  to  lii- 
tui«(,  will  be  observed  to  h»e  taken 
place  on  cbimi  between  other  parties 

for  lite  and  the  remsiader-niio— it  ii 
necessary  to  premiie,  thai  the  priiilege 


1  belweeo  landlord  and 


liberally  ID  Iheci 


■s  is  coostnied  more 

ia  the  case  ofa  te- 
Dim  for  life  or  in  tail;  Haycraft  «. 
Owty.aEuVOI;  £Ji«i  *.  JUoir,  3 
Ea$t,38,  Aai  hence  the  deciuoas  in 
tbe  latter  caset  may  in  gtocnl  be  ap- 


gnieming  suthorities  in  support  of  the 
teasnt's  rights  i  Amos  anj  Ferard. 
24  i  Diidlni  (Lmd)  y.  H'arrft,  Hull. 
N.P.34;  S.C.Ambl.  114. 

(0  Amosaod  Feraid  on  Fiitures, 

(■)  Amos  aod  Feraid  on  Fixtures, 
44. 

(n)  Ptatan  i.  Rabart,  2  Eiit,  SB ; 
S.  C.  4  F^p.  33. 

(0  Laaton  t.  Ijiaten,  3  Atk.  14. 

(p)  Ibid.;  DudUv  (  Lord)  v.  Hardi. 
Amb.  114  ;  S.  C.  Boll.  N.  P.  34. 

(f )  FarranI  v.  Thompten,  3  Don). 
St  Ry.  1  1  S.  C.  G  Bara,  &  Aid.  836; 
SStaik.  130. 


Their  Rights  and  Liabilities  on  Termination  of  Lease.     1067 

accordingly,  where  mill-machinery  and  a  mill  were  demised  to  a  tenant 
for  a  term,  and  he  severed  the  machinery  from  the  mill  without  the  con- 
sent of  his  landlord,  and  it  was  afterwards  seized  hy  the  sheriff  under  a 
Ji.fa,  and  sold  by  him :  it  was  held,  that  no  property  passed  to  the  buyer 
under  such  sale. 

Upon  the  same  principle,  it  has  been  doubted  whether  machinery,  fixed 
by  bolts  to  the  floor  of  a  factory,  are  distrainable  by  a  landlord  for  rent(r). 
And  it  would  seem  that  lime-kilns  erected  for  the  purposes  of  trade,  during 
the  continuance  of  a  lease  by  indenture,  containing  a  general  covenant  to 
repair,  cannot  be  removed  by  the  tenant  (s).  And  where  A.  being  seised 
in  fee  of  a  close  on  which  a  windmill  was  erected,  mortgaged  the  close  to  B. 
for  1000  years,  and  in  the  same  deed  there  was  a  conveyance,  by  bargain 
and  sale  of  the  mill,  to  him  in  fee ;  the  mill  was  built  oi  wood  removable 
at  pleasure,  and  fixed  to  brick-work  which  was  let  into  the  ground :  it 
was  held,  that  the  mill  could  not  be  taken  in  execution  under  aji,  fa.  sued 
out  against  A.  by  one  of  his  creditors,  although  he  continued  in  posses- 
sion, and  carried  on  his  trade  therein  {t) :  so  where  a  windmill  was  of 
wood  and  had  a  foundation  of  brick,  but  the  wood-work  was  not  inserted 
into  the  brick  foundation,  but  rested  upon  it  by  its  own  weight  alone,  and 
no  part  of  the  machinery  of  the  mill  touched  the  ground,  or  any  part  of 
the  foimdation,  it  was  held  that  the  mill  was  not  affixed  to  the  freehold  (u) : 
but  stills  set  in  brick-work  were  considered  as  being  fixed  to  the  freehold, 
thouf  h  vats  supported  by  and  resting  upon  brick-work  and  timber,  but  not 
fixed  in  the  ground,  were  not  (j). 

Where  certain  parts  of  a  machine  had  been  put  up  by  the  tenant  during 
his  term,  and  were  capable  of  being  removed  without  either  injuring  the 
other  parts  of  the  machine  or  the  building,  and  had  been  usually  valued 
between  the  outgoing  and  incoming  tenant :  it  was  held,  that  these  were 
the  goods  and  chattels  of  the  outgoing  tenant,  for  which  he  might  main- 
tain trover  (3^). 

3.  Fixtures  for  Agricultural  purposes.l^The  privilege  established  in  fa- 
vour of  tenants  in  trade,  does  not  extend  to  agricultural  purposes ;  so  that  a 
tenant  in  agriculture,  who  erected  at  his  own  expense,  and  for  the  more  ne- 
cessary and  convenient  occupation  of  his  farm,  a  beast -house,  carpenter's 
shop,  fuel-house,  cart-house,  pump-house,  and  fold-yard  wall,  whicn  build- 
ings were  of  brick  and  mortar,  ana  tiled,  and  let  into  the  ground,  could  not 
remove  the  same,  though  durin?  his  term,  and  though  he  thereby  left  the 
premises  in  the  same  state  as  when  he  entered.  The  Court  clearly  con- 
sidered, that  there  was  a  distinction  between  annexations  to  the  freehold 
for  the  purposes  of  trade,  and  those  made  for  the  purpose  of  agriculture^ 
and  better  enjoying  the  immediate  profits  of  the  land  in  favour  of  the 
tenant*s  right  to  remove  the  former  (jgr). 

But  if  the  object  and  purpose  of  the  erections  have  relation  to  trade  of 


(r)  Duck  V.  Bradyll,  M'Clel.2l7; 
S.  C.  13  Price,  455. 

(>)  Thresher  v.  Ea$t  London  Water 
Worki  (Proprieton),  4  Dowl.  £c  Ky. 
62  ;  5.  C.  2  Barn.  &  Cress.  608. 

(()  Steward  v.  Lomhe,  3  Moore, 
281 ;  S.  C.  1  Bred.  &  Bing.  506. 

(ii)  Rex  V.  Otley,  1  Bam.  &  Adol. 
IGl ;  and  see  Rex  v.  Londonthorpe,  6 
T.  R.  377. 

{j)  Home  V.  Baker,  9  East,  215 ; 


but  see  Trappes  v,  Harter,  2  Croinp. 
&  Mees.  163 

(y)  Davit  v.  Jones,  2  Barn.  &  Aid. 
165.  By  a  mortgage  of  a  mill,  the 
stones,  tackling,  and  implements  pass 
to  the  mortgagee ;  Place  v.  Fagg,  4 
Man.  &  Rjfl.  277. 

(t)  EltcesY,  Maw,  3  East,  38;  and 
see  Williams  v.  Williams,  12  East, 
209. 


Tmilnrdtmi  Tmmt. 

wiyfar  wimfcliigmiMi«ideoUMriw,«id  wit  piw,  havabMncaondand 


J  ben  puBlid  ftr  ike  parpon  of  m1^  bat  aot  toplm^h  tip 
aimwUii'y-bedtoatoflheordiaaiywuiweof  mi  '    "' 

yaoDd;  aMl  itwonUMMB  AatOneMM*  v 


DMan  Ml  tlut  in  T^ 


ifMt  cttnde  iiiium  (() ;  and  Amj  CHUiot  ba  iHDond  wban  Acy  nu^ 
M  dsMMd  ■  ponwDOit  impranmwnt :  Ibni^  ■  wtwiilw'ji  «ncted  oo  a 
Udc  ixmdtfoo,  affizad  ta,  ud  commwniMling  with,  ion— hi  ■  dwrit- 
hM  Imiiwi.lij  wiiiiliiPiwiiliTiiiiii,  miiiiiHin  riimiiiiil lij  ■  limniit  fiw  jwii. 
«&  bad  onetod  It  Antu  Ui  tenancT ;  iltlMmrii  b*  liad  *  nraaon  In  fta 
iA«awdNflierhblMNr(0.  t^  dwMneptfadpkJthHbMnbd^ 


e),  Vfoa  dwMneptindiik 
itl,lflxadto  *  boqM  Wit  Inr  tl 


tlMt  m^M,  OTfa%  and  Nt-poti^iflxadt 

«boii)naxMniliaBbMMMd,MiiiMtbelakaibrlb«L 

arjE.ya.(4);l«tiriBd(nrM(lM^wlBdi«i«ii«itberhnviiarbMdadtatotlw 
ftMBU  bntmetdy  hrtwitd  by  bttw*,  nailed  acnn  a«  fianiM  t>  pnrcnt 
Arir  (UHng  out,  are  not  fixed  to  the  freehold ;  (e)  ao  a  pump  elected  by 
a  tenant  dniing  his  tenn,  and  very  ilightly  sSxed  to  the  freehold,  is  te- 
movahle ai a  tenant'i fixture (n.  A.  Mqueathed hii  leasehold  meanage, 
with  the  grates,  stoves,  coppers,  ioclu,  bolu,  keys,  bells,  and  other  Bxturea 
md  fixed  fbrniture,  to  V.  for  life ;  and  the  household  goods,  Ainiiture, 
jiaXe,  linen,  china,  books,  vines,  and  limion,  and  other  properties  in  tha 
mcMuage,  not  being  comprehended  una«'  the  preceding  terms,  fixtarei, 
and  fixM  luniiture,  to  V.  atiaolutely.  There  vere  in  the  messuage,  look- 
ing-glasM*,  standing  on  chimney-pieces,  and  nailed  to  the  wall;  and  a 
book-case,  standing  on  (bat  not  &9tened  to)  brackets,  and  screwed  to  tha 
wall ;  it  was  held,  that  V.  took  only  a  life  interest  in  these  (^).  Erections 
of  the  descriptioti  above  mentioQed  also  cannot  be  removed,  if  the  remoral 
would  be  of  such  a  natun  as  to  constitute  timtie,  or  if  the  premises  could 
not  be  left  in  the  teme  tiatt  as  before  the  remoral ;  at  least  the  contian- 
of  this  was  asti^ed  by  Lord  Mansfield,  as  a  ground  for  remoral,  af- 
diough  the  principle  has  not  been  adverted  to  in  more  modem  deduont  (A), 
The  artidea  for  ornament  and  convenience,  which  have  been  held  to  be 


removable  are : — hangings,  tapestry,  and  pier  slasses,  whether  nailed  t 
the  walls  or  pands,  or  put  up  in  lieu  itf  paneb ;  marble  or  other  orna- 
mental chimney-pieces;  raarUe  slabs;  window  bUnds;  wainscot  fixed  to 
the  walls  by  screws ;  grates,  ranges,  and  stoves,  although  fixed  in  brick- 
work;  iron  backs  to  chimnies;  beds  iastened  to  the  walls  or  ceiling; 
fixed  table*,  furnaces,  and  coppers,  mash  tubs,  and  fixed  water  tub* ;  cot 
fee  and  malt  mills  ;  cupboards  fixed  with  holdfasts,  clock  cases ;  iron 
ovens  and  the  Uke.  It  muit,  however,  be  remarked,  that  things  can  be 
removed  only  when  the  separation  will  occasion  but  little  or  no  damage  (17. 


219. 


1)  Amos  and  Fewrd  on  Fixluies,  (f)  Grynui  v.  Bewrrtn,  6  Biag. 

«31;S.C.i  Moon  &  Paine.  143. 


«31;S.C.i  Moon  &  Payne 

,.,     _                                     .       .  (g)  Birth  *.   Damoa.  3   Adol.  & 

Bead.  &  Biag.  G4;  S.C.  *  Moore,  Ellis,  37  ;  S.C.  4  Ker.  &:MaD.32i 

440.  6  Car.  &  Psyne,  658. 

<c)  Itid.  fA)  LoicMi  T.  Salmm.  1  H,  Black. 

id)  Ifynw  V.  Ins Isty,  1  Dowl.  &  369,  n. ;  S.  C.  3  Alk.  16,  n. 

By}.  347 ;  S.  C.  5  Bam.  &  AM.  63S.  (i)  Amoi  and  Fenrd  on  Jfiitore*, 

ft)  Jit*  r.  ^tdga.  1  Leach,  C.  C.  376. 
SOI ;  S.  C.  2  fast,  F.  C.  690,  n. 
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An  the  roles  laid  down  on  this  sabject  are,  however,  subject  to  be  avoided 
by  any  contract  the  parties  may  choose  to  make  in  reference  to  this  subject. 
Where  a  freehold  mansion-bouse  was  sold  at  public  auction,  without 
any  stipulation  on  the  part  of  the  owner,  that  the  fixtures  were  to  be  taken 
and  paid  for  separately;  and  the  vendee,  who  had  paid  the  purchase- 
money,  entered  into  possession  under  a  conveyance;  it  was  held,  that  the 
fixtures  still  remaining  in  the  house,  passed  to  the  vendee  by  the  conve3r- 
anoe  of  the  freehold,  and  were  not  the  subject  of  trover ;  and  that  a  de- 
mand of,  and  refusal  to  deliver  the  fixtures,  would  not  entitle  the  vendor 
to  such  articles  left  in  possession  of  the  vendee,  as  appeared  to  be  move- 
able goods  and  chattels ;  (k)  and  the  principle  was  laid  down,  per  Best, 
J^  that  without  stipulation  for  a  valuation  in  the  conditions  of  sale,  fix- 
tures would  pass  to  the  vendee  in  a  conveyance  like  timber  upon  land  (/). 
Contracts  for  the  sale  of  fixtures  being  within  the  statute  of  frauds  should 
be  in  writing,  and  signed  by  the  parties  or  their  authorised  agents,  and 
should  also  be  stamped  \iath  an  agreement  stamp  (m),  A  steam  engine 
erected  for  the  purpose  of  working  a  colliery,  to  be  used  by  the  lessee  of 
such  colliery  during  his  term,  but  to  be  held  as  the  property  of  the  land- 
lord, subject  to  such  use,  will  not  pass  to  the  assignees  of  Uie  tenant  on 
his  bankruptcy ;  for  it  does  not  come  within  the  description  of"  goods  and 
diattels"  in  6  Geo.  IV.  c.  16,  s.  72,  nor  had  the  bankrupt  the  actual  or 
apparent  ownership  (n).  By  a  grant  of  a  lease  all  tlic  fixtures  pass ;  it  is 
otherwise  when  by  an  enumeration  of  particular  fixtures  in  the  convey- 
ance, an  intention  is  shown  to  exclude  other  fixtures  of  greater  value 
and  importance.  A.,  by  deed  of  mortgage,  granted,  bargained,  sold,  re- 
leased, and  confirmed  to  B.,  (in  his  possession  then  being  by  a  previous 
bargain  and  sale),  an  iron  foundry  and  two  dwelling-houses,  &c.,  and  the 
appurtenances ;  together  with  all  grates,  boilers,  bells,  and  other  fixtures, 
in  and  about  the  said  two  dwelling-houses ;  and  all  trees,  houses,  cottages, 
commons,  &c.,  easements,  profits,  &c.  to  the  said  foundry,  messuages, 
and  lands  appertaining.  These  were  cranes,  presses,  a  steam-engine,  and 
other  fixtures  in  the  foundry,  used  for  the  purposes  of  the  business  car- 
ried on  there,  and  valued  at  600/. ;  it  was  neld,  that  the  specification  of 
the  grates  and  other  fixtures  in  and  about  the  dwelling-houses,  showed 
that  those  in  the  foundry  were  not  intended  to  pass,  though  they  would 
have  passed  if  the  others  had  not  been  mentioned  (o). 

5.  At  ichat  time  Fixtures  must  be  removed.] — The  removal  of  fixtures 
by  a  tenant  of  such  as  he  has  a  right  to  carry  away  must  be  made  during 
the  term,  otherwise  the  tenant  will  be  deemed  a  trespasser  {p).  So  that 
where  the  purchaser  of  lands,  having  brought  an  ejectment  against  the 
tenant  from  year  to  year,  and  the  parties  entered  into  an  agreement  that 
judgment  should  be  signed  for  the  plaintiff,  with  a  stay  of  execution  till  a 
given  period,  it  was  hdd,  that  the  tenant  could  not  in  the  interval  remove 
buildings,  &c  from  the  premises,  which  he  had  himself  erected  during  his 
term,  and  before  the  action  was  brought  {q). 


(/c)  CoUgrave  v.  Diot  Santos,  3 
Dowl.  &  Kyi.  255  ;  S,C.2  Barn.  6c 
Cress.  76. 

(/)  See  Croehford  v.  Alexander,  15 
Ves.  juD.  138;  and  see  Boifdell  v. 
M*Michael,  1  C.  M.  &  R.  177. 

(m)  WUk  V.  Hodgson,  12  Moore, 
213. 

(n)  Coombs  v.  Beaumont,  5  Bar.  & 
Adol.  72. 

(0)  Hare  v.  Horton,  5  Bam.  &  Ad* 


715  ;  S.  C.2  Nev.  &  Man.  428. 

(p)  Ex  parU  Q^incy,  1  Atk.  477  ; 
1  Salk.368. 

(9)  Fitiherbert  y.Shaw,  I  H.  Black. 
58  ;  iS.  C.  4  Esp.  35  ;  Lf»  ▼.  tUsdon,  7 
Taunt.  191 ;  S.  C.  2  Marsh.  493 ;  Per 
Dallas,  C.  J.,  CoUgravs  v.  Dios  San^ 
tos,  I  Bam.  &  Cres.  76 ;  5.  C.  3  DowL 
&  Ryl.255  ;  Lydov.  RusseU,  1  Bam. 
&  Adol.  394  ;  but  see  Penum  v.  lUh 
hart,  2  East,  88. 


It  aRMm  to  be  oaunlly  midentood  in  pnetiee,  •ItHmigfa  there  i«  no 
direct  decUon  to  that  efflnC,  that  where  traiUaff,  m  well  m  onuiDnitd 
flxbirae  may  be  remored,  and  are  aeoixdiii^y  takn  down,  the  tenant  ia 
liaUe  to  repair  any  injniy  dw  premiaea  maj  niatain  b]r  the  Mt  of  removal : 
nad  in  like  manner,  it  muU  aeem,  that  when  a  flxOm  hai  been  pat  up 
in  nbditulioa  for  an  attide  wUdi  ww  attaebad  to  die  prenuiee  at  tM 
ttaat  of  die  demiie^  the  tenant  on  taUng  down  hii  own  fixture,  ia  boimd 
to  iMlore  the  fonner  article,  or  to  replace  it  bj  another  eredioD  of  a  tinu- 
hrdaiigiplion(y). 

4.  (y EiiUaNnrtt.l^The  word  "  emblemniti "  mgnifiei  the  praBti  of 
■own  land  merdj ;  Inougfa  the  dactrina<f  emUementi  extendi  not  only 
tDeom  iown,  but  to  rooti  planted,  and  other  annua]  artificial  pn]fiti(r); 
drat  bopa  growing  ont  tx  andMit  roota  hare  been  held  to  be  like  en»- 
blament^  and  are  not  to  be  compared  to  anile*,  'niit,  p*m,  or 
Uu^  which  annr  <t  themielTM,  and  an  not  planted  annnalljr  at  the 
panaa  and  bbonr  of  the  tenant,  bnt  ore  ddier  a  peraaaent  or  a  nati 


peraaaentc 
planli  a  bee,  ne  cannot  be  maumi 


pnAt<^dia earth;  forwiwna 

to  plant  it  in  contemplation  of  ain  preeent  profit,  bnt  merely  w 

pMt  of  it>  being  naeml  to  Unuelf  m  Aitnre,  and  to  fbture  auec 

tenantt(i).     A  tenant  for  b  term  determinable  upon  b  life,  loiTed  the  land 

in  tpring,  firal  «itb  barley,  and  soon  after  viitli  clover;  Ibe  life  expired  in 
the  following  summer ;  in  the  autumn  the  tenant  mowed  the  baney,  to- 
gether with  a  little  of  the  clover  plant  which  had  sprung  up.  The  clover 
«o  taken  made  the  bartey  straw  more  valuable  by  being  mixed  with  it,  but 
the  increase  of  the  value  did  not  compensate  for  the  expense  of  cultivst- 
ing  the  clover,  and  the  farmer  would  not  be  rqiaid  sucb  expense  in  the 
autumn  of  the  year  in  which  it  was  town.  The  reversioner  came  into 
poiaession  in  the  winter,  and  took  two  crops  of  the  same  clover,  after  more 
than  a  jrear  had  elapsed  from  the  sowing:  it  was  held,  that  the  tenant  wai 
not  enbtled  to  emblements  of  either  of  those  two  crops  j  first,  because  em- 
blements can  be  claimed  only  in  a  crop,  in  a  species  which  ordinarily  re- 
Bys  the  labour  fay  which  it  is  produced,  willim  the  year  in  wliicb  that 
wur  is  bestowed;  and  secondly,  because  even  iFthe  tenant  were  entitled 
to  one  crop  of  the  vegetable  growing  at  the  time  of  the  cesser  of  bis  inte- 
rest, this  had  been  (Jreod^  taken  by  him  at  the  time  of  cutlin?  the  bar- 
ley (f).  Where  ihete  is  anght  to  take  emblements,  they  belong  either  to  the 
tenant  himself,  whose  estate  is  determined  in  such  a  manner  as  to  give 
him  the  right ;  to  his  grantee  or  devisee,  where  he  has  granted  or  devised 
them  ;  or  to  his  personal  representatives,  where  the  right  arises  upon  the 
death  of  a  tenant  who  has  made  no  disposition  respecting  them  (n). 

Where  there  is  a  right  to  emblements,  ingrcBS,  ^ress,  and  regress  are 
allowed  by  law,  in  oriter  to  enter,  cut,  and  carry  them  away  oAer  the  es- 
tate is  determined  (j') :  so  if  a  party  who  is  entitled  to  emUementa  grant 
them  to  another,  the  grantee  may  cut  and  take  them  away  efler  the  oeadi 

but  ihe  point  was  not  irjacd,  and  it 
does  not  appear  that  the  Court  wsi 
made  acquainted  wilb  the  aature  of 
the  crop,  or  its  mode  of  culliTation ; 
or  it  might  1m  that  in  Ihe  year  when 
the  plant  ii  (it  to  father,  to  much  la- 
bour sod  eipense  is  iocurml  a*  to  pat 
it  CD  the  some  footing  as  hops. 

<«)  Ibid.  404. 

(i)lliut.S6. 


(q)  Amos  and  Fenrd  on  Fiiturci, 
85. 

(r)  Latham  r.  AHicooJ,  Cro.  Car. 
516. 

(i)3  Black.  Com.  123. 

(I)  Gran  V.  Wtld.  1  Net.  &  Man. 
726;  5.C.SB»n.&  Adol.  105.  It 
hsd  been  previously  held  in  the  Court 
of  ComiHon  Pleas,  thsl  there  might  be 
a  right  of  emblemenls  in  teailes; 
Sittpbury  r.  Cellini,  4  Bing.  202; 
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of  the  grantor^).  The  right  to  emblements  does  not,  however,  give  a 
title  to  the  ezdnsive  occupation  of  the  land :  therefore,  it  seems,  that  if 
tKe  ezeeators  occupy  till  tne  com  or  other  produce  be  ripe,  the  landlord 
nuqr  maintain  an  action  for  the  use  and  occupation  of  the  land  (z). 

1.  Who  are  entitled  to  Emblemefiit,'] — Those  only  are  entitled  to  em- 
Ucments,  who  have  an  uncertain  estate  or  interest  in  land,  which  is  deter- 
mined either  by  the  act  of  God,  or  of  the  law,  between  the  period  of  sow- 
ing and  the  severance  of  the  crops  (a). 

Temmti  for  life,  whether  for  their  own  lives,  or  pour  autre  vie,  are 
widiin  the  imove  rule :  and  also  their  undertenants  or  lessees  of  tenants 
lor  life;  who  have  not  only  the  same  privileges  respecting  emblements, 
but  in  some  instances  greater ;  for  in  those  cases  where  the  tenant  for  life 
shall  not  have  emblements  beoiuse  the  estate  is  determined  by  his  own  act, 
it  shall  not  prejudice  his  undertenant,  who  cannot  be  answerable  for  it. 
Where^  however,  the  tenant  for  life  sows  land,  and  afterwards  grants  over 
his  estate,  the  executor  of  the  grantee,  who  dies  before  the  com  is  severed, 
shall  not  have  emblements :  and  if  a  man  sow  land  and  let  it  for  life,  and 
the  lessee  for  life  die  before  the  com  be  severed,  the  reversioner,  and  not  his 
executor,  shall  have  the  emblements,  although  if  he  had  sown  it  himself  it 
voold  have  been  otherwise  (6). 

By  statute  28  Hen.  VIII.  c.  11,  s.  6,  the  right  to  emblements,  together 
inth  a  power  to  enable  the  parson  to  dispose  of  the  com  by  will,  is  ex- 
pcessly  given  to  the  parochial  dexgy.  But  the  rule  above  noticed  eoually 
^iiplies  to  clergymen  as  to  other  tenants  for  life,  where  the  estate  is  deter- 
mined by  the  act  of  the  party  himself:  and  therefore,  that  a  parson  who 
xemos  his  livine  is  not  entitled  to  emblements,  although  his  lessee  and 
mk£rtenanti8;  necause  the  tenancy  of  the  latter  is  determined  not  by 
bis  own  act  but  by  the  act  of  another  (c). 

A  widow  endowed  with  lands  sown,  shall  have  the  emblements,  and 
not  the  heir:  and  a  tenant  in  dower  may  dispose  of  com  sown  on  the 
ground :  or  it  may  go  to  her  executors,  if  she  die  before  severance  {d). 
Where  lands  are  hmited  to  a  woman  during  life  for  her  jointure,  she  has 
the  same  rights  with  respect  to  estovers  and  emblements,  and  is  under  the 
same  restrictions  respecting  waste,  (unless  there  is  a  deficiency  in  her 
jointure),  as  other  tenants  for  life.  A  jointress  is  not,  however,  entitled  to 
the  crop  sown  at  the  time  of  her  husband's  death ;  because  a  jointure  is 
not  a  continuance  of  the  estate  of  the  husband,  like  dower ;  nor  on  the 
death  of  a  jointress  are  her  representatives  entitled  to  emblements  (e). 

A  tenant  for  years  is  not  entitled  to  emblements  where  the  duration  of 
the  term  depends  upon  a  certainty  :  but  secus,  where  the  lease  for  years 
depends  upon  an  uncertainty.  Where  a  lease  was  made  on  condition  that 
if  uie  leasee  contracted  a  debt  on  which  he  should  be  sued  to  judgment. 


should  be  followed  by  execution,  the  lessor  should  re-enter,  it  was 
bdd,  that  the  lessor  having  done  so,  the  lessee  was  entitled  to  emble- 
ments (/*).  Hie  same  rule  above  noticed,  however,  applies  where  the 
term  is  determined  by  the  act  of  the  party  himself;  thus  if  a  tenant  for 

sorrender  before  severance,  or  do  any  thing  which  amounts  to  a 

(d)  2  Inst.  80. 

(«)  Cruise's  Dig.  Vll.  c.  1,  s.  34, 
35,36. 

(/)  Davis  V.  Eyton,  7  Bing.  164; 
S.  C,  4  Moore  &  Payne,  830 ;  and  see 
Bac.  Abr.  Emble,  pi.  3,  4. 


MSbep.  Touch.  244. 
(s)  Chamb.  Land.  &  Ten.  340. 
(a)  Sbep.  Touch.  244. 
?»)  Knneti  v.  Foole,  Cro.  Eliz.464. 
{e}Bmlw€r  v.  Bulwer,  2  Baro.  & 
Aid.  470. 
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tm  davbor*!  aMat«(>i).  11w  imdidapiaaii  ftc  Sh  daB  alw  h«m 
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to  the  deniee  of  tbe  land  and  the  execntor. 
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(k)  1  Leon.  54. 
<()  2  Bubt.  213. 
(m)  Anon.  Cro.  ElEl.  6 
(>)  Toll.  Eion.  157. 
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UiTDER  ihis  Chapter  we  shall  consider  shortly  what  are  the  necessary 
mpriafpf  to  constitute  these  relations;  the  mode  of  thicr  termination ;  and 
tbft  liafaiUtiefl  growing  out  of  the  same. 


Sbct.  1. — ^What  necessary  to  constitute  a  valid  Apprenticeship. 

L  Piertiet  necessary  to  the  Con-  I  2.  Indentures 1073 

tract 1073  I 

L  Parties  neceuartf  to  the  Contract.] — An  apprenticeship  cannot  be 
id  but  hv  consent  of  the  individuaJintended  to  be  bound ;  for  it  has 
cxpreBify  ruled  that  a  father  cannot  bind  even  his  infiemt  son  an  ap- 
iee  witliout  his  anent;  therefore,  an  indenture  of  apprenticeship 
ted  fay  the  master  and  ikther,  but  not  by  the  apprentice  himself,  was 
Ud  to  be  mvalid  (a).  It  would  seem  that  an  infant  may  take  an  appren- 
tice (b) ;  but  the  binding  an  apprentice  to  a  feme  covert  is  void  (c).  An 
mfimt  may  bind  hims^  apprentice  by  indenture,  because  it  is  for  his 
benefit  (d). 

2.  Indentures.'] — It  is  absolutely  necessary  that  there  should  be  inden- 
tares,  flbce  no  agreement  whatever  will  constitute  an  apprenticeship  wifli- 
ont  SQch  (e);  but  the  indenture  will  be  valid,  though  it  binds  the  apprentice 
for  eeven  years,  to  serve  one  person  for  the  first  four  years,  and  his  own 
hAet  for  the  last  three,  to  learn  two  different  trades  (y*).  And  it  will  not 
be  necessary  to  the  validity  of  the  indenture,  that  the  master  should  sign 
a  counterpart  (g).  So  a  contract  to  serve  for  three  years,  at  so  much  per 
week,  the  master  agreeing  to  teach  the  other  a  trade,  and  the  latter  agree- 
ing, if  he  lost  any  time  to  the  prejudice  of  his  master,  to  abate  so  much 
per  day,  constitutes  an  apprenticeship,  if  the  instrument  be  sealed  and 
atunped(A). 

To  make  an  indenture  valid  it  must  be  properly  stamped ;  the  amount 
of  which  atemp  is  regulated  by  the  55  Geo.  III.  c.  184,  sched.  1,  tit.  Ap- 
ioe.     But  an  indoiture  to  two  masters,  to  serve  them  consecutivdy 

Margrun,  5  T.  R.  153  ;  Rex  v.  Afauv 
man.  Burr.  S.  C.  290 ;  Rsx  v.  Strat- 
ton.  Burr.  S.  C.  272 ;  Rex  v.  Kings* 
ueare.  Burr.  S.  C.  839. 

(/)  Rex  V.  Louth,  6  B.  &  C.  247 ; 
2  M.  &  R.  273. 

ig)  Rex  V.  Fleet,  CakL  31 ;  Rex  v. 
St,  Peter's  on  the  HUl,  3  fiott's  P.  L. 
367. 

{h)  Rex  V.  Rainkam,  1  East,  531. 


(a)  Rex  V.  Amesby,  3  B.  5c  A.  584 ; 
Bex  ▼.  Ripon,  9  East,  295. 

(6)  Rex  V.  St.  Petrox,  Dartmouth, 
4  T.  &•  196. 

JO  Rex  V.  Guildford,  2  Chit.  284. 
d)  Rex  V.  Arundel,  6  M.  &  S.  257; 
[  see  Koane  ▼.  BoyceU,  2  H.  Black. 

611. 

<«)  Rex  «.  Wkiiekureh,  1  Bott*s  P. 
I«  632;   Burr.  S.  C.  640;   Rex  v. 
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in  disdnct  trailes,  requires  only  a  single  stamp  (i).  It  has  been  held,  that 
the  proviso  in  37  Geo.  III.  c.  Ill,  exempting  from  the  stamp  duti«a, 
thereby  imposed,  every  indenture  of  apprenticeship  "where  a  sum  or 
value  not  exceeding  10/.  shall  be  given  or  contracted  for,  with  or  in  rela- 
tion to  the  apprentice,"  does  not  extend  to  an  indenture  where  no  coon- 
deration  posses  Oj. 

The  55  Geo.  III.  c.  1S4,  doei  not  repeal  the  provision  of  S  Anne,  c.9, 
ns  to  the  time  for  stamping  indentures  of  apprenticethip ;  and,  therefors, 
an  indenture  of  appretiticeship  (a  premium  having  been  paid  with  the 
apprentice)  must  be  stamped  with  the  ad  valorem  duty,  within  the  time 
prescribed  by  the  stat.  S  Anne,  c.  9,  si.  36,  37,  38,  and  if  not  stamped,  ii 
wholly  void  (/c). 

If  the  indenture  be  not  stamped,  and  the  duty  not  paid,  it  cannot  be 
given  in  evidence,  nor  is  it  available  for  any  purpose  whatsoever  (/}.  In 
foct,  SQch  an  indenture  is  altogether  void  (ni) ;  hut  it  would  be  otherwise 
if  thcconsideiAtion  were  purely  nominal,  as  where  it  was  only  sixpence  (n). 

To  make  an  indenture  binding  it  must  have  all  the  necessary  redlldt. 
The  statute  8  Anne,  c.  9,  a.  39,  makes  void  indentures  of  apprenticeship 
in  which  the  full  sum  or  sums  of  money  received,  given,  paid,  secured,  or 
contracted  for,  are  not  truly  inserted.  But  this  statute  does  not  apply  to 
cases  where  the  sum  actually  paid  is  inserted  in  the  indenture,  thougit  it 
is  B  less  sum  tluin  that  which  was  originally  agreed  for,  and  the  reduction 
was  made  to  diminish  the  amount  of  the  stamp  duty  (o).  Nor  does  it 
apply  where  a  leas  sum  is  paid  tlian  that  inserted ;  nence  where  a  mm 
agreed  to  be  given  with  en  apprentice  was  five  guineas,  which  was  inserted 
in  the  indenture,  and  the  duty  paid  accordingly ;  it  was  held  good,  though 
in  fact  only  four  guineas  were  paid  ( p).  Nor  is  an  ap-eement  before  tha 
binding  to  pay  tlic  master  3Di.,  to  clothe  the  apprentice,  wltliin  the  statute, 
and  the  indenture  ia  not  void  for  want  of  inserlins  it  Iherpin(9).  An 
Lt  bv  tlie  father  of  an  annrentice.  to  nrnride  nccessariea  for  his 


ModcM  of  dissolving  Apprenticeship. 


1075 


An  amgmnent  of  a  parish  apprentice  is  not  subject  to  the  regulations 
impoaed  by  the  statute,  and  need  not,  therefore,  be  stamped  within  two 
moathsi,  nor  must  the  consideration  paid  for  such  assignment  be  set  forth 
in  it  (v).  And  parol  evidence  is  admissible  to  show  that  the  money  paid 
on  the  asdgnment  was  parish  money ;  and,  therefore,  that  the  instrument 
did  not  require  a  stamp  (x). 

A  pauper  was  bound  apprentice  by  an  indenture,  which  stated  that 
10/L  had  been  paid  to  the  mistress  as  a  consideration  out  of  the  luiids 
of  a  charity,  and  the  mistress  had  agreed  with  D.,  the  pauper's  grand- 
moCfaer  (who  was  no  party  to  the  indenture)  to  take  the  apprentice  for 
25/.,  which  D.  was  to  pay.  The  10/.  was  paid  as  part  of  the  251.  out  of 
charity  funds,  but  the  mistress,  at  the  time  of  makmg  the  agreement,  did 
not  know  that  this  was  intended.  It  did  not  appear  that  the  trustees  of 
the  charity  knew  of  any  payment  contemplated  or  made,  except  that  of 
10/.;  under  these  circumstances  it  was  held,  that  the  indenture  was  void 
nnder  stat.  8  Ann.  c.  9,  s.  39,  for  not  truly  stating  the  sum  paid  or  con- 
tracted for  with  the  apprentice  (y). 

The  apprenticeship  may  be  for  any  length  of  time  agreed  for  between 
die  narties,  since  the  54  Geo.  III.  c.  96,  repealed  the  5  Eliz.  c.  4,  by 
whidi  an  apprenticeship  must  have  been  for  seven  years,  and  enacted, 
that  it  nugfat  be  lawful  for  persons  to  take  apprentices  though  not  ac- 
eoiding  to  the  provisions  of  the  statute  of  £Iiz.  (z). 


Sect.  II. — The  different  Modes  by  which  an  Afprenticeship  may 

BE  dissolved. 

The  relation  growing  out  of  an  indenture  of  apprenticeship  continues 
through  the  time  for  which  the  party  is  bound,  when  it  termmates  as  a 
matter  of  course.  But  it  may  also  be  determined,  in  the  case  of  an  infant, 
with  the  consent  of  all  parties  concerned  (a).  So  an  apprenticeship  is  de- 
termined by  the  death  of  the  master  (b);  though  where  an  apprentice  is 
bound  to  two  partners,  on  the  death  of  one  he  l^omes  in  law  tne  appren- 
tice of  the  survivor  (c). 

This  relation  is  also  dissolved  by  the  indenture  being  given  up,  though 
not  cancelled  (d) ;  or  by  the  master  telling  his  apprentice,  **  he  might  go 
where  he  pleased,"  and  giving  up  his  indenture  (f) ;  or  by  the  master*s 
bankruptcy  {/),  So  where  a  master  receives  money  of  his  apprcn- 
tice,  wno  is  of  full  age,  to  vacate  his  indenture,  the  relation  is  dis- 
■olved,  although  the  indenture  remain  uncancelled  (g).  But  a  verbal 
i^reement  by  a  master,  "  upon  being  pud  three  pounds,  to  set  his  appren- 
tice at  liberty,  and  to  give  nim  up  his  indenture."  docs  not  discharge  the 
mdenture  (A).  And  where  the  mother  of  an  apprentice,  before  the  expi- 
ration of  his  apprenticeship,  applied  to  his  master  to  give  him  up  to  her. 


(u^  Rex  V.  Ide,  2  B.  &  Adol.  866. 

616. 

(y)  Rex  V.  Amertham,  4  Adol.  & 
£1*  508. 

(x)  A  printed  indentare  of  appren- 
ticeship  executed  on  one  day,  but 
bearing  date  00  another,  is  not  void  by 
the  stats.  8  Ann.  c.  9,  and  5  Geo.  II. 
c  46 ;  Rex  v.  Harrington,  5  AdoL  & 
£1.  618. 

(«)  Rex  V.  Weddmgtcn,  Burr.  S.  C. 


766 ;  5.  P.  Rex  v.  Spauntonf  Burr* 
S.  C.  801. 

(6)  Rex  V.  Clark,  Burr.  S.  C.  782. 

(c)  Rex  V.  St.  Martinet,  Exeter,  1 
Har.  &  Woll.  69. 

id)R€xv.Titehfitld,  Burr.  S.C.511 . 

(e)  Rex  V.  Noiton,  Burr.  S.  C.  629. 

(/•)6Geo.  IV.  c.  16.  8.  49. 

(g)  Rex  V.  Dewnihire  (Jutticet), 
Cald.  32  ;  Rex  v.  Horherton,  1  T.  R. 

139. 
(/i)  Rex  T.  Warden,  2  M.  &  R.  24. 
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te«liiehlit«mmted,«ndtlieKpimiliMUtli!mj  Imt  tlM  indratnn  re- 
named  fntlw  hand!  of  dwovmean,  and  wuMrer  applied  fbr,  orgmB 

' *"'!,  tiMt  the  wprenticeeh^  via  not  pot  an  end  to  bjdie 

raan  tliepaisn(A). 

n,  (nte,  p.  M5, )  tliat  an  mbiit  can  da  BO  act  to  bind 
lAiueir,  except  aacD  aa  ii  dearly  for  hia  on  bencAt;  therafiira,  ihaaA 
be  mnbbid  himidf  an  ap|mntiee,  be  eannat  du^bx  the  indntnra (i). 
Mcr  «ul  Ua  Being  IntD  dw  king*!  Mrrke  with  hia  maeter*!  upraliatMn 
b*an  aToidaDee  or  andi  indenture  (A).  Nor  can  it  bearoidea  when  the 
awuwilice  b  brfbn  ■  magietiate,  dinged  with  midMhafionr  nnder  ^ 
b«tttitra(J),  Nor  by  die  apprentice  abaendng  Iiinwdf  from  tlte  tn- 
TfceOe). 
Wbavthem 


TTahara 


M  maater  had  agreed  by  fr 
_  janed iti  « piwrtdrf  Om  a.^ 

, «eettfa»iipattadefiirhiiuarifinN.  waaabnadof^eoodt 

two,  which  entiUed  the  maeter  to  recal  him  bad  into  hi*  Bernoa(ii), 
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1.  JtjgAff.^—Tlie  muter  ms^  have  an  actton  agauutthoee  who  detain 
the  apprentice  after  knowing  liim  to  be  such  (u).  Or  he  may  waive  his 
action  for  the  tort,  and  bring  an  action  of  indebitatm  auumptit  for  work 
and  labour  done  by  hii  apprentice,  againtt  the  penon  who  tortiouily  em- 
ployed liim  (p).  So  the  captain  of  ft  ship  of  war,  detaining  an  impressed 
apprentio  aner  notice,  is  liaUe  to  the  master  for  wages  for  the  wrvice  uf 
the  aj^irentice  (;),  even  if  the  captain  have  knowledge  of  the  fact,  from 
the  apprentice's  aMertiou  merely  (r).  But  the  priie  money  sained  by  an 
^qnentice  lerTiugon  board  aletter  of  marque  imp,  does  not  belong  to  the 
master  of  the  awrentice,  Ilie  usage  being  proved  to  b^  that  such  mmey 
is  the  property  of  the  apprentice  (t). 

If  a  lad  goes  on  liking,  with  a  view  to  his  being  bound  en  apprentice, 
his  intended  master  cannot  charge  for  his  board  and  lodging  for  the  first 
month,  nor  perhaps  for  so  long  a  time  as  he  conducts  himself  with  pro- 
priety ;  but,  if  he  stays  for  loany  months,  beliaving  ill,  after  complaints  to 
his  nlher  of  his  misconduct,  it  will  be  for  the  jury  to  say  whether  there 
was  any  cantiact,  dther  express  or  impUed,  that  bis  father  should  ^y  fbr 
his  board  and  lodging  (f).     So  in  another  case,  under  similar  circum- 

and  iwenty-four  yean  of  sre ;  Cgt  t. 
Filton,  4  Tsuot.  670.  Qucrv,  vbe- 
ther.  in  an  sction  for  huboBriog  an 
appreatice,  it  be  neccssaiy  to  prove 
tbsL  the  oiaiter  bu  made  oatb  Ihst 
the  premium  mentioDed  in  the  indea- 
laie  ii  the  n^ole  ptemium  he   n< 

(p)  Ughllg  V.  Clmiten,  1  Tsunt. 
113iF«(trv.Slri.virl,3M.&S.  191. 

(l)  £i»l»  V.  VanJtfmt.  6  E«,  39, 
tu;  4Dougl.  1. 

SIbid. 
CaruR  V.  Watu,  3  Dengl,  350. 


383; 

S.&  A.  131. 

£)  Ra  V.  Wigum,  S  D.  &  R.  339 ; 
&  C.  484;  Athen/t  t.  BtrtUi,  6 
T.  R.  652. 

tk)  Bv  V.  Hiiufriwlkiim,  6  T.  B. 
fiS7 ;  and  sae  Rn  y.  MeitnUinTel,  3 
U.  &  S.  497. 
(I)  Bu  V.  Enmrti,  Cdd.  36. 
<.)SK<Usy.    -     ■ 


V.  GMxfm,  3M.&S. 


(»)  Gnu  V.  Coakum,  16  East.  13. 

(■)  Ro  *.  Edward,,  7  T.  R.  745  ; 

But  an  action  doei  nat  lie  for  hiibonr-  — Asbborst,  diu. 
iif  an  apprentice,  if  the  master  at  the  (f)  Earrati  ».  Burgiort,  3  C.  &  P. 

time  o/'bmdiDg  was— -'■ — ■■ ™'      "——'— 
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it  wwM  faddy  that,  if  no  freih  amenieot  were  entered  into,  the 
n«  not  entitled  to  chaige  for  me  board  and  lodging  of  the  lad 
-wfaom  be  employed  in  his  trade;  and  by  conseqaence,  could  not  set  it  off 
in  an  action  oy  the  lad's  father  for  money  lent  (a).  So  where  a  surgeon 
jigi€€ii  with  defendant  to  take  his  son  apprentice  in  consideration  of  a  pre- 
niam;  and  after  the  son  had  senred  a  shcnt  time,  the  agreement  was 
broken  off  on  account  of  the  refusal  to  pay  the  expense  of  the  stamp  for 
dw  JndeBtnre ;  it  was  held,  that  the  snr^geon  could  not  recover  damages 
for  a  breach  of  the  agreement,  nor  for  the  board  and  lodging  of  the  son 
daring  tlie  time  he  remained  with  htm  (r\  And  no  action  can  be  main- 
tamed  by  the  phuntiff  on  a  note  given  to  him  by  the  defendant,  as  an  ap- 
prcntioe  foe  with  hb  son,  who  was  to  be  bound  to  the  plaintifi^  ff  it  appear 
€be  indenture  czeooted  was  void  by  the  statute,  for  want  of  the  in- 
of  snch  premium  dierein,  and  a  proper  stamp  in  respect  of  the 
: ;  although  the  plaintiff  did  in  fact  maintain  the  apprentice  for  some 
time,  and  mitil  he  absconded^). 

The  interest  of  a  master  in  hii  apprentice  is  a  mere  personal  trust ;  and 
Iktt  iDdeptnres  not  being  assignable  m  his  lifetime,  except  by  custom,  and 
vidi  the  consent  of  the  apprentice,  the  master's  executors  cannot  maintain 
4ebt  on  a  bond  for  perfonnanoe  of  the  covenants  in  the  indenture,  unlev 
hiB  gaeciitws  are  named  (s). 

2.  Uabilitki,'] — It  seems  agreed  that  if  a  man  be  bound  to  instruct  an 
apprentice  in  a  trade  for  seven  years,  and  the  master  die,  that  the  condi- 
tun  is  dispensed  with,  being  a  thine  personal ;  but  if  he  be  bound  further, 
that  in  the  mean  time  he  uml  find  him  in  meat,  drink,  dothinfi^  and  other 
necessaries,  here  the  death  of  the  master  doth  not  dispense  with  the  condi- 
tion, but  Ids  executors  shall  be  bound  to  perform  it,  as  far  as  they  have 
aHHts(«).  Bat  it  is  said,  that  in  the  case  of  the  master's  dying,  by  the 
CDstom  of  London,  the  executor  must  put  the  apprentice  to  another  master 
of  the  same  trade  (b). 

By  32  Geo.  III.  c  57,  s.  1,  if  the  master  or  mistress  of  any  parish  ap- 
prtntioe  die,  where  the  consideration  for  the  apprenticeship  was  not  more 
than  5/L  the  covenant  for  the  maintenance  wifl  not  continue  in  force  for 
more  than  three  calendar  months. 


Sect.  IV. — Rights  akd  Liabilities  of  the  Apprentice. 

Where  a  boy  was  bound  apprentice  in  1827  by  indenture,  upon  a  pre- 
miimi  of  30/.,  which  was  agreed  to  be  paid,  and  for  which  a  bill  was 
given;  and  the  indenture  Ym  a  1/.  stamp  only  impressed  upon  it;  and 
the  apprentioe  having  senred  his  master  for  five  months,  and  a  dificivnce 
having  arisen  between  the  master  and  the  fother,  and  it  having  been  dis- 
covered that  die  stamp  was  insufficient,  the  apprentice  left  £as  master's 
service :  it  was  held,  tlmt  the  apprentice  might  have  compdled  him  to 
continne  that  instruction  and  maintenance,  l>y  causing  the  indenture  to 
be  properly  stamped,  pursuant  to  the  stat.  20  Geo.  II.  c  45,  s.  5  (c).  In 
indentures  of  apprenticeship  the  apprentice  covenanted  to  provide  for  him- 

(«)  ITiaiJii  V.  WelU,  2  C.  &  P.  (s)  Baxter  v.  BurJUld,  1  Bott's  P. 

231.~GanOTr.  L.  581. 

(f)  Ketne  v.  Partans,  2  Stark.  506.  (a)  Bac.  Abr.  tit.  Apprentice,  (G.) 

—Abbott.  (b)  Ibid. 

(y)  Jaekion  v.  Warmek,  7  T.  R.  (c)  Mann  v.  Lent,  10  B.&  C.  877  j 

121.  M.  &  M.  240. 
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Mif  mMt,  drink,  lodging,  and  phrMC  in  lieknen,  during  tbe  terai,  tat 
vliieb  bniefit  to  the  maiter  no  additioDB]  du^  wu  paid  under  wet.  45 ; 
dw  iudanturM  were  held  aduiwble  evidence;  it  not  appearing  IhU 
weekly  pajments,  which  thematfer  cofetiBiited  to  make  to  tlie  apprentice 
doling  tne  tenn,  were  not  an  equivalent  {d).  An  iodentutvd  apprentice 
dcHTtmg  hit  aervice,  on  entering  on  board  ihip  cannot  maintain  an  action 
fiw  waget(e). 

Deftndant  agreed  with  plaiutifi"8  father  to  receive  plaintifi'  (who  wa«  a 
minor)  into  hia  aerrice  on  trial,  and  to  lake  bim  an  apprentice  if  he  ap- 
orored  it,  Plaintifi'  went  and  worked  for  defeudaiit  nearly  two  yeara- 
Saveral  application*  were  made  during  that  time  by  the  lather,  to  take 
bim  on  paying  lOf. ;  thii  wai  agreed  to ;  but  defendanl  shortly  after  quat^ 
reUed  with  plaintiff,  and  bdd  him  to  go  home  about  hii  butinesi.  Plamtiff 
went  home,  end  on  die  &ther  applying  to  the  defendant  for  an  explanation, 
dio  latter  t^  him  to  eo  ana  do  bu  wont-  Tbe  father  then  cauied  a 
iMter  to  be  written  to  defendaot  by  hia  attorney,  requiring  him  either  to 
tako  riaintiff  u  hii  a^trentiee,  or  recompence  bim  for  bii  work,  but  no 
TtitiiftHirry  MMWet  waa  given,  and  plainiH^  by  his  next  friend,  brought  an 
■etfam  to  rccoret  eompenaatioii  for  nil  aervice.  The  judge  put  it  to  the 
Jiny  on  theae  facta,  whether  or  not  tfao  defendant'!  conduct  wai  inch  aa 
warranted  the  father  in  conddering  the  contract  for  an  apprentjceahip  aa 
rescinded ;  and  he  further  ataled,  that  if  they  thought  it  was,  they  were  to 
give  plazn tiff  audi  compenBation  for  hia  work  as  they  thought  proper.  The 
jury  found  a  verdict  for  the  plaintiff,  vith  damages,  by  way  of  compensa- 
tion for  hii  lervicea :  and  it  was  held,  that  the  direction  woa  right,  and  the 
verdict  wat  not  to  be  disturbed  {/). 

Sect.  5. — Riohts  and  Liabilitiebof  the  Father  or  the  AprftENTtcK. 

In  a  common  indenture  of  apprenticeship  under  5  Eltz.  c.  4,  between 
the  fotlier,  son,  and  master,  the  father  ia  answerable  for  what  is  to  be  per- 
formed by  the  son(g).  And  where,  in  an  action  of  covenant  on  an  in- 
denture of  apprenticeship,  by  the  master  against  the  father,  the  declaration 
aaaigned  for  breach,  that  the  apprentice  absented  himself  from  the  aervice, 
and  tbe  defendant  pleaded  that  his  son  faithfully  served  till  lie  came  of 
age,  and  that  he  theii  avoided  the  indenture :  it  was  held,  that  this  was  no 
answer  to  the  action,  as  it  did  not  discharge  the  father's  liability  on  the 
(»)venaiit,  which  woa  that  his  sou  should  serve  for  seven  yean  (h). 

Money  paid  as  a  premium  for  an  apprentice,  by  a  parent  to  a  master 
under  an  indenture,  cannot  he  recovered  back  if  such  indenture  be  void 
for  not  having  the  amount  of  the  premium  inserted  therein ;  although  the 
■tatutes  relative  to  the  duties  payaUe  on  such  indentures  impose  a  penalty 
on  the  master  akrne  for  such  omission ;  as  the  parent,  by  executmg  ihs 
instrument,  must  he  considered  to  he  aware  of  its  illegality,  and  therefore 
in  pari  delicto  with  the  maaterQ"). 

The  action  in  cases  upon  an  indenture  of  apprenticeship  is  a  common 
action  of  covenant,  and  there  is  nothing  observable  in  it  as  applied  in  tbia 

(d>  So  V.  WaUaa  in  Lt  Dati,  3  T.      file. 
B.6I6. 

(«)  Bright  V.  Luau,  Peake'i  Add. 
Cos.  131.— Keoyon. 

(/)  Phiflipt  V.  Jmn,  1  Adol.  & 
£1111,333. 

(g)  Bnntk  (.Eningbm,  3  Dongl. 


(k)  CvmiRg  V.  Hill,  Zli.tcA.59; 
,i  see  Hughtt  V.  Humphrey.eh.tL 
,GBO;  9D.&B.T16. 


RigkU  tmd  LiabUiiiei  of  the  Father  of  Apprentice.      1 079 

instance  to  raider  any  remarks  necessary.  But  it  should  be  noticed 
fSkat  the  oovenants  in  socb  an  indenture  of  apprenticeship  are  distinct  and 
independent  of  each  other  T^);  and,  consequently,  the  acts  of  misconduct 
«n  the  part  of  the  apprentice  are  not  an  answer  to  an  action  brought  for 
a  breara  of  the  covenant  by  the  master,  to  instruct  and  maintain  the  ap- 
during  the  term  agreed  upon  by  the  indenture  (/). 


(k)  WimiUme  r.  Linn,  2  D.  &  R.  (/)  Ibid. 

1  B.  &  c.  4eo. 
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8«CT,  I. — WlUr  CO!I»TlItlTEB  »  OOOB  HlBINO. 


TiiK  relaining  a  sen'uit  may  be  by  parol,  and  tlierefbre  such  a  one  iaa,j 
be  dtscliarged  by  parol  and  witbout  wnling(d).  Where  however  a.  writ- 
ten agreeinenl  is  entered  iiiM  between  a  miutcr  and  servant,  h;  the  55 
Geo.  III.  c.  184,  Bucli  agreements,  whether  the  servant  be  a  labourer  or 
artificer,  manuracturer  ot  menial  iervflnl,  are  exempted  from  stamp  duty. 
A  contract,  by  which  a  lerviinl  hirci  himself  to  a  master  ns  a  footman  and 
groom,  b  not  disatdved  by  a  subsequent  cotilmct,  by  which  he  engages  to 
bind  himself  to  serve  in  a  different  character  at  higher  wages  and  in  a 
fi>reign  country,  although  the  servant  acrompany  nis  master  into  such 
fbreign  country;  the  service  performed  abroad  being  the  same  as  that 
origmaUy  contracted  far(i). 

A  general  hiring  is  a  liiring  for  a  year,  eipecially  in  the  case  of  clerka 
and  respectabli?  servants,  and  can  only  be  put  an  end  to  at  the  end  of  r 
current  year,  ubere  no  misconduct  is  imputed;  and  such  on  implied 
yearly  biriug  is  not  destroyed  by  tlic  salary  being  paid  monthly :  Dor  is  it 
within  the  Statute  of  Frauds(i').  So  a  hiring  at  so  much  per  month  is  a 
hiring  for  a  year  (if);  and  a  clerk  hired  at  121.  lOi.  per  month  for  the  Gnt 
year,  to  advance  10^.  per  annum  uuti!  [he  salary  amounts  to  a  xum  agreed 
on,  u  hired  for  at  least  one  yeBr(c), 

SacT.  11. — Liabilities  anu  Rights  betwbeh  MAatSRS  add  Servant!, 

i.  tituer't  Right, 1030   I  NMtt 10B3 

3.  liatUr't  Liabilitiu lOSl  3.  To  mmT  Waga 108fi 

3.  Of  Setvnt't  m^U  1083  3.  Othir  Righn 1087 

1.    To    \tctive  a    TJouthly  \    4.  Of  S,nant' i  Uabitiliri  . . . .    1088 

.  Matttr'i  K^Ui.] — A  leivant  is  by  tfie  duty  of  bis  place  under  the 
inland  of  bii  master,  and  is  bound  to  take  care  of  his  a^ra,  but  i* 
only  chargeable  for  a  deficiency  in  point  of  care  or  faithfulness,  and  con- 
aequently  for  no  inevitable  accident  (y).  But  this  subject  will  be  more 
fiiUy  seen  under  the  head  of  "  Servant's  Liabilities." 

The  relation  existing  between  a  master  and  servant  gives  the  former 
■a  action  of  trespass  for  seducing  his  servant  away(£),  although  he  be  ■ 
journeyman  onlv  hired  by  the  piece,  and  not  fi>r  any  certain  time(A). 
So  an  action  will  lie  for  coDttnuing  to  employ  the  servant  of  another  afler 

(a)6Mad.  1S3;  Ld.Riym.lllT.  177 ;  &  B.  Sc  Adol.  904. 

(b)  Rn  T.  BMkinghan,  3  Nev.  Ac  («)  JUd. 

M.  73.  (/)  8  Co,  84, 

(0  BaatoMv.CaUyrr,  4Bing.309;  (r)  Han  v.  Aidridgt,  Cowp.  54. 

13  Uoora,  653  ;  3  C.  &  P.  607.  (X)  Atum.  LoSl,  493. 

(d)  Fawc»tt  T.  CuK,  3  Nev.  &  M. 
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notice,  though  the  person  so  continuing  to  employ  the  servant  did  not 
procure  him  to  leave  his  master,  or  know,  when  he  employed  him,  that  he 
iras  the  servant  of  another  (i).  But  such  an  action  is  not  maintainable  if 
the  servant  have  paid  the  penalties  stipulated  bv  his  articles  for  leaving  (/c) ; 
nor  for  inducing  a  servant  to  leave  at  the  expiration  of  the  time  for  which 
the  servant  had  hired  himself,  although  he  had  no  intention  at  the  time  of 
quitting  his  master's  service  (/). 

A  master  may  also  bring  an  action  for  any  injury  done  to  his  servant 
by  which  he  has  been  rendered  incompetent  to  perform  his  duties.  And 
a  count  for  beating  the  plaintiff's  servant  per  quod  servitium  amisit,  may 
be  joined  with  other  counts  in  trespass  (m).  A  master  may  also  justi^ 
an  assault  in  preventing  his  servant  from  being  beaten  (n) ;  or  may  main- 
tain an  action  for  debauching  his  servant,  though  he  be  no  way  related  to 
her  in  blood  (o).  But  if  the  plaintiff's  son,  who  was  in  fact  his  servant,  in 
delivering  parcels  from  a  stage  coach,  receive  an  injury,  by  which  the 
father  is  deprived  of  his  services,  the  father  is  not  entitled,  as  part  of  the 
damages  in  an  action  for  loss  of  his  son's  services,  to  have  compensation 
for  the  injury  done  to  his  parental  feelings  (/>). 

2.  Master's  Liabilities.'] — Where  by  the  agreement  between  a  master 
and  servant  the  former  is  to  keep  the  latter,  he  is  bound  to  furnish  such 
servant  with  all  proper  and  necessary  food,  &c. ;  but  is  not  liable  upon  an 
implied  assumpsit  to  pay  for  medical  attendance  on  the  ground  that  such 
servant  has  met  with  an  accident  in  his  service  (9).  Nor  is  a  master  bound 
to  furnish  such  attendance  generally,  though  should  a  servant  fall  ill,  and 
a  master  call  in  his  own  medical  man  to  attend  such  servant,  the  master 
win  not  be  allowed  to  deduct  the  charge  for  such  medical  attendance  out 
of  the  servant's  wages,  unless  there  be  a  special  contract  between  the  par- 
ties that  he  should  do  8o(r).  And  if  a  servant  become  ill,  and  call  in  a 
surgeon,  and,  after  this,  the  master  send  his  own  surgeon,  and  his  wife 
know  of  the  first  surgeon's  attendance,  but  expresses  no  disapprobation, 
the  master  is  liable  to  pay  him  for  his  attendance  (s).  But  this  rule  wifi 
not  apply  where  a  medical  attendant  is  called  in  without  the  knowledge 
of  the  master  or  mistress  (/). 

A  master  is  also  liable  for  articles  furnished  for  his  servant's  use,  though 
the  servant  was  by  afi:reement  to  provide  them(u) ;  unless  the  person  fur- 
nishing such  articles  know  that  they  are  had  on  the  servant's  own  account. 


(i)  Blake  v.  Lanyon,  6  T.  R.  221. 
In  an  action  on  the  case  for  enticing 
away  the  plaintiff's  servants,  the  mea- 
rare  of  damages  is  not  to  be  ascer- 
tained at  the  actual  loss  he  sastained 
at  the  time,  but  for  the  injury  done 
htm  by  causing  them  to  leave  his  em- 
ployment; Gunur  v.  Astor,  4  Moore, 
12  ;  &  P.  Diion  v.  Bell,  1  Stark.  287; 
5  M.  &  S.  198. 

(k)  Bird  ?.  Rand4ill,  3  Burr.  1345 ; 
1  W.  Black.  373,  387. 

(I)  Nuhol  V.  Martyn,  2  Esp.  734. 
— Kenyon. 

(m)  DUeham  v.  Band,  2  M.  &  S. 
436  i  3  Camp.  526. 

;»)  TicksU  V.  Read,  Lofft,  215. 

[o)  Fores  v.  Wilstm,  Peake,  55^— 
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Kenyon  ;  and  see  aniet  977. 

(p)  Plemington  v.  Smithtrt,  2  C.  & 
P.  292.— Abbott. 

(9)  WennaU  v.  Adney,  3  B.  £c  P. 
247 ;  S.  P.  Atkins  v.  Banwell,  2  East, 
505.  And  see  Scartnan  v.  Castell,  1 
Esp.  270. 

(r)  Sellen  v.  Norman,  4  C.  &  P» 
SO.—Gaselee.  But  see  Rex  v.  Win' 
tersett,  Cald.  298. 

(«)  Cooper  V.  PhillipM,  4  C.  &  P. 
581.— Taunton. 

(0  Ibid,  And  see  Newby  v.  Wilt- 
shire, Cald.  527;  2  Esp.  739;  4 
Dougl.  284 ;  3  B.  &  P.  247. 

(u)  Precious  v.  Abel,  1  Esp.  360. 
— kenyon. 
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and  not  for  bu  mHter^x).  In  racb  «  cw 
p«t  of  tha  muter  uuet  out  of  the  c 
MrranL  But  luch  an  ImplM  imd«rtakiii^  may  be  rrbutted,  if  no  cir- 
cmmtancea  occnr  to  wairant  tlie  piMumptum  that  the  Kirant  it  ading 
irith  hi)  maiter'a  orden.  Unit  wfasre  (be  maitcr  of  a  ftniil)'  ii  in  the 
halnt  of  nayin{[  ready  ntcney  fat  aitidea  fimiibed  in  certain  quantitin  to 
Ilia  ftmily,  if  the  tndenum  nifler  otfaet  gooda  of  the  nine  tort  to  be  de- 
fifcnd  without  JnGnmiDg  the  maater,  cr  tatia^^  himaelf  that  they  were 
ftr  Ua  iiM,  vbm  In  bet  they  were  not,  (he  matter  will  not  be  liable(y). 
So  if  a  peiBon  who  bat  been  in  the  baUt  of  paying  ready  numey,  give  hit 
«r>s><  mtney  to  buy  meat  for  the  we  of  the  family,  and  the  lerrant, 
Itutead  of  payii^  ready  money,  ordtt  the  meat  on  credit  and  ^mbeiile 
the  monty,  (ha  matter  ii  not  liable(().  But  where  he  anthorizn  hia 
•tnant  to  take  up  soodi,  and  afterwania  pxa  him  money  to  pay,  if  the 
aamat  embeida  um  money,  the  matter  i*  liable  for  the  goodi(a].  And 
in  auch  caeei  at  thit,  it  it  not  tnffident  to  give  notice  to  the  irtiimnm'i 
ttrVBHt  that  be  meant  to  pay  ready  mtmey  mfiitun;  it  mnit  be  given  to 
the  traJttmoi  kimttlffb),  Whara  a  baker  ddirered  bread,  from  week  to 
eek,  and  wai  paid  many  tanit  by  the  boutekeeper  of  hit  o 


weeUv  bull  for  a  period  of  time  aubae^nently  to  a  time  for 


vbi^  the  hoiueleeper  had  not  paid  ;  it  wai  held,  in  an  action  by  bim 
reeoTer  from  hit  cugtomer  the  nmoiint  of  the  unpaid  billi,  that  (he  ques- 
tion of  negligence  was  not  raised,  and  that  the  plaintiff'  was  entitled  to 
the  verdict,  as  the  defendant  did  not  prove  that  he  had  given  the  house- 
keeper money  for  the  purpose  of  paying  (he  bills  in  question  {c). 

The  same  reason  for  exonerating  the  master  from  the  ser^aut't  con- 
tracti  will  apply,  if  tucli  a  servant  employ  a  tradesman  to  do  any  work, 
who  has  not  been  employed  before  by  the  master,  and  the  tradennan  do 
the  work  without  communication  with  the  master(d).  And  a  master  is 
not  liable,  where  he  orders  a  tradesman  to  fumiih  his  servant  with  one 
dcscrintioii  of  article,  and  the  tradesman  fiunishes  nnolher.  Thut  where 
A.  ordered  of  B.  two  suits  of  livery  a  year  far  her  coachman,  and  B.  sup- 
plied one  smt  of  livery,  and  at  the  desire  of  the  coachman  aupplied  plain 
clothes  instead  of  the  other ;  it  was  held,  that  B.  could  only  recover  from 
A.  the  price  of  (he  livery  actually  supplied.  B.  had,  on  a  previous  bill 
delivered,  been  pnid  for  a  livery  suit  which  he  hod  lumished  and  imme- 
diately taken  back  from  the  coacliman  :  and  i(  was  held,  that  A.  wat 
entitled  to  be  allowed  the  amount  paid  for  this  suil,  on  a  plea  of  set-off 
for  money  had  and  received  pleaded  in  an  action  for  the  amount  of  a 
aubtequent  account  for  clothes.  B.,  who  was  a  tailor,  put  lace,  with  the 
arms  of  A.,  hit  customer,  wrought  in  it,  on  the  livery  suits  he  made  for 
A.  B.  had  the  lace  made  in  pieces  of  ^fly  yards  each  at  a  certain  price, 
but  when  he  made  a  livery  suit,  he  charged  A.  with  the  quantity  of  lace 
tiled  on  (hat  auit,  but  at  a  higher  price  per  yard  than  he  gave  ibr  it :  it 
wat  held,  that  when  A.  ceased  dealing  with  B.,  she  was  not  bound  to  pay 
for  any  of  this  lace  that  B.  then  had  in  his  hands(c). 

M  RimeU  v.  Sampajii,  1  C.  &  P.  (ft)  Crtalland  r.  Frttmaii,  3  Esp. 

354.— Liltledale.  SG.— Eldon. 

(u)  fwrw  V.  Rugtri.  3  Esp.  2M.  (e)  miUr  ».  Hamiltm,  5  C.  &  P. 

— Eldoa.  433 Deaman. 

(i)  Stabbifg  T.  Hriitd,  Peake,  47.  (d)  Hiieol  v.  GrrtnttW,  4  Esp.  1 74. 

— Kenyoa;    Afminrftr  v.  Cmy<Ti,  2  — Elienborough. 

SUrk.iBl.— Ellinborough.  ft)  Hmlrr  r.  BtritUy  (Cainuu 

(a)  Raiby  y.SttrrUtl,  5  Esp.  76.—  Ihvagtr),  7  C.  St  P.  4!3.— Abiog«-. 
£/Jaaboniagbi 
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A  master  is  liable  for  the  acts  of  his  servant  whilst  engaged  in  bis 
master's  employ,  if  such  acts  be  done  by  the  master's  orders,  or  accident- 
ally result  therefrom ;  and,  therefore,  where  a  master  ordered  his  servant 
to  lay  down  a  quantity  of  rubbish  near  his  neighbour's  wall,  but  so  that  it 
might  not  touch  the  same,  and  the  servant  used  ordinary  care  in  executing 
the  orders  of  his  master,  but  some  of  the  rubbish  naturally  ran  against 
the  wall :  it  was  held,  that  the  master  was  liable  in  trespass  (y*).  So 
trespass  lies  against  a  master  for  the  act  of  his  servant,  where,  while  the 
servant  is  driving  his  master  in  a  gig,  the  horse  runs  away  and  does 
damage  (g).  Ana  where  a  person  occstsionally  employed  by  the  defend- 
ant as  his  servant,  being  sent  out  by  him  on  his  business,  took  the  horse 
of  another  person,  in  whose  service  he  also  worked,  and,  in  going,  rode 
over  the  plaintiff,  it  was  left  for  the  jury  to  say,  at  the  trial,  whether  or 
not  the  horse  was  taken  by  the  servant  with  the  implied  consent  or  autho- 
rity of  the  defendant ;  and  they  having  found  a  verdict  for  the  plaintifi^ 
the  Court  refused  to  grant  a  new  trial  (A). 

So  in  an  action  on  the  case  for  damage  done  to  the  plaintiff's  cabriolet, 
aeainst  which  the  defendant's  cart  was  driven,  the  defendant  will  be  liable, 
although  it  should  appear  that  the  defendant's  servant  was  not  driving  at 
the  time  of  the  accident,  but  had  intrusted  the  reins  to  a  stranger  who  was 
riding  him,  and  who  was  not  in  the  service  of  the  defendant  (t).  And  if 
a  servant  driving  his  tnaster^s  cartf  an  his  masters  business,  make  a  detour 
from  the  direct  road  for  some  purpose  of  his  own,  his  master  will  be 
answerable  in  damages  for  any  injury  occasioned  by  his  negligent  driving 
while  so  out  of  the  road(/c).  So  a  master  is  answerable  for  the  illegal  act 
of  his  servant,  if  within  the  scope  of  his  probable  authority,  and  done  for 
the  master's  benefit.  Thus,  where,  after  the  detection  of  smuggled 
tobacco  concealed  in  a  cellar,  a  servant  in  his  master's  absence  procured 
a  permit,  by  which  he  intended  to  protect  the  goods  from  seizure,  the 
master  was  held  liable  for  the  penalty  attached  to  the  offence  of  unduly 
using  a  permit  (/). 

But  although  a  master  is  liable  for  any  damage  arising  to  another  from 
the  negligence  or  unskilfulness  of  his  servant  acting  in  his  employ  (»?), 
he  is  not  liable  in  trespass  for  the  wilful  act  of  his  servant,  as  by  driving 
his  master's  carriage  against  another,  done  without  the  direction  or  assent 
of  the  master.  Thus  where  the  defendant's  servant  wantonly,  and  not  in 
the  execution  of  his  master's  orders,  struck  the  plaintiff's  horses,  and 
thereby  produced  an  accident,  the  master  was  held  not  liable ;  but  should 
he  so  stnke  them  in  the  course  of  his  employment,  although  injudiciously, 
the  master  would  be  responsible Cn).  As  to  the  liability  of  a  master,  who 
lets  out  horses  and  sends  a  driver  with  them,  for  an  accident  by  such,  see 
ante,  p.  430.     And  for  other  cases  upon  this  subject,  see  ante,  911. 

3.  0/  Servant's  Rights. 

1.  To  receive  a  Month's  Notice.'] — ^The  servant  is  entitled  to  a  month's 
notice,  before  the  contract  under  which  such  servant  is  serving  can  be 

(/  )  Gregory  v.  Piper,  9  B.  &  C.  (k)  Joel  v.  Morison,  6  C.  &  P.  601. 

591 ;  4  M.  &  R.  500.  —Parke. 

(g)  Chandler  v.  Broughton,  3  Tyr.  (/)  Attorney-General  v.  Siddon,  1 

220 ;  1  C.  &  M.  29.  Tyrw.  41  ;  1  C.  dc  J.  220. 

(h)  Goodman  v.  ir«nft€</,  I  M.  &  (m)  M'Manus  v.  CridtMtt,  I  East, 

P.  241;  3C.&P.  167.  106. 

(0  Booth  V.  Muter,  7  C.  &  P.  66.  (n)  Croft  v.  Alison,  4  B.  &  A.  590. 
— Abinger ;  and  see  ante,  430. 


ifaa 


D  ««»  m  wmmnt  witb- 
enlitM  (e  a  moMh'* 
■  HnaotmidKa  ■NWHd  Uuf  atdieiatoaf  n 
MMM  !■  dM^Mid  far  MJMiBJMBt,  ka  !■  M  mlitM  to  mn 
n  of  A*  VMRM  of  liw  otmn*  7Mvfr>  And  when  ■  jmHtMi 
.MHM  «f  diMMtaMil  «dMi,  it  k  MficiMi  topwmt  A*  neovniiiyaf  wagM^ 
<Aai^th*Mnartai%hlwrtMbetWTClwcBdnifaMliifcadttfgrMiM; 
Mld&W  iwtnic«wiiyaMlh>w«Mt»diida*MMiwwtBMi  aaHmtaf 
<WBM,rfwriJliwbwto>«d  Bt  th»  tttwe  rf  ttw  <ntiinri(o).  Bvtto 
^Aqr  ft  WMtr  i*  iiMMid^  a  jwMly  iMwt  brtm  dM  npiiMini  ef  Ik 
SMT,  thn*  MOit  H  M  tlw  BH*  c<  the  buwI,  ridMr  aMi«l  mfMondoBt, 
'*atlMniMiriIIUdlnlwdHnM  or hdimd m(^ (r);  «w)imMK&a 
liMrtMfatwteobwhb  BHtw'*  aidtniM  «  !■  MMMe  tiw  Mkcr 
«(alMMlH4<Ua(l}.  8o«faNadHkiBdMTClw,liindb7Aa]n»; 
■Mnilid  Mi  ■Bployw'i  BwM  wttwI  irilh  brtmt  U  nvUi  kM:  Kimb 
lirid  to b» good MMM far hh diMhal wilham  w aodBe (i^.   Butlftte 


jmrt  Bor  CM  ke,  on  dwMriUMaea«itfcr««gM,MMTCrJbr  any  tetter 
ptriod  than  Oat  duiteg  iriikh  b«  had  trrei  (y). 

The  law  founded  upon  usage,  which  justitiea  the  discharge  of  domeitic 
•ervaats  on  giving  a  month's  notice,  Uiougb  there  was  a  yeariy  hirin;:, 
doM  not  apply  to  a  person  in  the  situation  of  a  cl^  to  en  anny  agent, 
receiving  a  salaiy  of  500i.  «  yeBr(i).  But  nhere  a  head  gardener  waa 
Mtaagn  on  an  agreement  that  he  should  have  yearly  wages,  and  a  house 
toUve  in  rent  free,  and  letcral  infenor  gucdenerv  were  subject  to  his  di- 
rections, though  the  house  he  lived  in  was  not  under  lite  roof,  or  a  part  of 
the  master's  dwelling-house,  the  jury  foimd  that  he  n-as  a  menial  servant, 
and  it  was  held  that  the  verdict  was  right,  and  that  he  was  consequently 
liable  to  be  diaehargcd  on  a  month's  notice  (a).  Where  A.  is  employed 
b^  B.  as  a  clerk,  at «  salary  of  200^  per  annum,  payahle  quarterly,  and  is 
diachaned  in  the  middle  of  a  quarter,  and  paid  proportionably  :  he  is 
aatitled  to  recover  his  aalu^  for  uie  remainder  of  the  quarter,  under  the 
general  count  for  work  and  labour  (b).     If  an  agreement  be  entered  into 


r.  Hindni 


,  3  Eip. 


(o)   Rgtintm  t 
335.— K  soy  on, 

(p)  Tuntr  *.  Rotntun,  3  Nei.  & 
U.Say;  eCScP.  15iGB.&Adc>l. 
789  ;  and  see  Hvttman  v.  Beuinou,  2 
CbF.SlD.— Abbott.  AndrariMr 
t.  Rvbiaim,  6  C.  &   P.  15.— Den- 

({)  Ibid.  ;  RiJgKav  V.  HungerfttTd 
Mitrlilt  Company.  4  Sev.  &  Itf .  f97  : 
S  Adol.  &  Ellis,  171  i  \  Har.&  Woll. 

<r>  Oillo  f.  BrmiKbr,  4  C.  &  P. 
S18.— Farlie. 

(,)  Spoilt  V.  Anttt.  3  Stark.  260.— 
Elienborou^. 

(t)  Rn  T.  Wiffard,  CsM.  67. 

(h)  llad.;  Alkia  v.  Actm.  4  C.  & 

P.  20B.— Teateidw. 


(S)  Archard  v.  Hbttiit,  3  C.  &  P. 
S^S.—TcnterdBD.  Where  s  muter 
sdiiDced  moDey  to  his  female  servant, 
nrbo  was  under  sge,  for  her  to  pur- 
chaae  s  silk  diess  and  olhsr  stlKlea 
not  DccoHsiy  for  lier^  it  was  Md, 
tbal  these  advances  formed  no  defence 
to  laaction  Tot  ber  wages.  And  money 
paid  by  a  mauef  for  coacb-faiea,  for 
tha  mother  of  his  servaai,  who  was 
ander  age,  cannot  be  dedacled  from 
the  wages  of  the  servant ;  Htdttleu  r. 
Uott,  4  C.  &  P.  104.— Kajley. 

([)  B«;«i  V.  CoU^tT.  4  Sing.  309  ; 
13  Haore,''6S3  ;  2  C.  &  P.  607. 

(a)  Noalin  V.  AbUtt,  2  C.  M.  fc 
R.  e4  ;  1  Gale,  73. 

(b)  Candait  t.  PeiUigny,  I  Stark. 
198  ;  4  Camp.  376.— Sitabt 
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ftir  the  anplofinait  of  a  derk  fiir  four  yean  from  the  1st  of  January, 
18S3,  at  a  salary  of  400^  a  year,  and  the  salary  be  paid  up  to  the  1st  of 
Jannaryy  1825;  the  derk,  upon  being  dismissed  in  July,  1825,  may  com- 
mcBce  an  aetion  in  Midiadmas  term,  1 825,  thouafa  at  that  time,  according 
to  the  agreement,  a  year's  salary  would  not  be  due  (c). 

The  defendants,  mreeton  of  a  mining  company  in  Soudi  America, 
agiiad  to  employ  the  phintiff  as  superintendent  of  mines  for  three  years, 
aft  a  salary  increanng  yearly ;  the  directors  were  at  liberty  to  dissolve  the 
agreement  at  any  time,  on  giving  the  pUintifT  twelve  months'  notice,  or 
psfiog  hnn  twelve  moodis'  salary  in  lieu  of  such  notice,  and  a  reasonable 
som  towards  defraying  his  expenses  to  England ;  and,  if  the  plaintiff 
SKTcd  the  three  vears,  he  was  to  be  entided  to  the  expenses  attending  the 
letom  of  hhnaelf  and  his  family.  The  directors  dismissed  him  before  the 
cxpintion  of  the  second  year,  without  giving  him  notice  or  paying  him  the 
year's  salary :  npon  wh^h  it  was  hel^  that  he  was  only  entitled  to  one 
vear's  salary  from  the  date  of  his  dismissal,  and  to  his  own  expenses  for 
lis  retom  to  EneUmd ;  and  the  jury  having  found  for  those  sums  only, 
the  Coart  refiiscd  to  increase  the  verdict  by  adding  expenses  incurred  by 
die  plaintifTfor  the  return  of  his  family,  or  for  the  salary  which  would 
have  accrued  from  the  time  of  his  dismissal  to  the  end  of  the  third  year, 
when  his  service  would  have  terminated  (</).  And  where  the  declaration 
stated,  that  in  consideration  that  the  plaintiff,  at  the  request  of  the  defen- 
dant, woold  enter  into  the  employ  of  the  defendant,  in  a  certain  capacity 
frr  a  year,  at  the  rate  of  fire  ^ineas  per  week  throughout  the  year,  de- 
fendant undertook  to  employ  bun  for  a  year,  and  alle^d  as  a  breach,  that 
tiie  defendant  dismissed  the  plaintiff  from  his  employ  before  the  end  of 
Ae  year,  widioot  any  reason  or  probable  cause.  The  declaration  con- 
tained counts  for  wages,  and  for  work  and  labour,  &c.  The  cause,  which 
was  commenced  before  the  expiration  of  the  year,  was  referred  to  an  arbi- 
trator, who  awarded  to  the  plamtiff  a  sum  of  money,  equivalent  in  amount 
to  the  wages,  which  he  would  have  been  entitled  to  receive  from  the  de- 
fendant on  the  day  the  action  was  commenced.  No  claim  was  made  be- 
fiire  the  arlntrator  for  any  compensation  in  damages  for  the  dismissal,  ex- 
cept BO  fer  as  the  spedal  count  in  the  declaration,  and  the  evidence  of  the 
eniplo3rment  and  the  dismissal,  might  amount  to  such  a  claim.  The 
plamtiff  having  afterwards  brought  an  action  to  recover  a  compensation  in 
damages  in  consequence  of  the  dismissal  from  the  defendant's  employ 
before  the  end  of  the  year,  it  was  held  that  the  award  of  the  arbitrator 
was  a  bar  to  such  action  (e). 

2.  To  recover  Wages,"] — ^Thc  rights  of  a  servant  must  of  course  depend 
in  a  great  measure  upon  the  particular  agreement  of  every  individual 
luring.  We  can,  therefore,  only  treat  here  of  this  subject  generally.  A 
servant  is  entitled  to  an  action  against  his  master,  or  his  executors,  for  tho 
amoimt  of  his  wages ;  and  every  hiring  will  be  presumed  to  be  in  consi- 
deration of  wages,  unless  the  contrary  appears  (^f).  But  if  A.  agree  to 
serve  B.  as  an  apothecary's  assistant,  at  such  salary  as  C.  should  think 

(c)  Pagani  v.  Gamdoifi,  2  C.  &  P.  came  over  from  the  West  Indies, 
370< — Beit.  where  he  bad  been  a  slave,  and  who 

(d)  Frmch  v.  Brooke,  A  M.  &  P.  coDtinued  in  the  service  of  his  roaster 
11.  in  England  without  any  agreement 

(e)  Dwm  T.  Murray,  9  B.  &  C.  for  wages,  was  not  entitled  to  any, 
780  ;  4  Mana.  &  Ryl.  671.  unlets  there  bad  been  an  express  pro- 


6 


?/)  9  Co.  SB  a ;  Whito  v.  Cuyler,       mise  ;  Alfrod  v.  Fitt^ma  {MarquU), 
T.  R.  176.      But  a  servant  who      3  Esp.  3.— Kenyon. 
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nfc  ana  U 
Sili^hadlM 


a  had  baea  m&de  to  C.  to  fix 

>Br  ure  t£&ig  fbr  hii  temce*  in  tn  action  ibr 

ir  (g).     Nor  wiu  an  Ktion  Ue  by  a  ieputy  Bgainit  hi* 

incnoaa  of  lalatyi  without  an  ezineM  t^reemeni;  where 

Iba  lattw  had  been  aiminted  to  •  juw  <Ace  (A). 

But  anagnemm^bjwbi^amaitcrpTamiMdbii  leTTRnt,  in  addition 
to  hii  ntdinanr  wane,  a  preMnt  itf  2M^  the  lOTicca  to  be  at  nil  events  tin 


the  ead  oFoue  year,  wat  nnewed  in  all  iti  pait*  fivm  year  to  year,  by  the 
aarrant  hanng  continned  Krenl  vean,  and  uotfaiiig  bung  Mid  to  the 
enitraiy  by  eitbcr  pat^ :  it  wat  held  that  iOL  waa  due  fiv  every  year  of 
&e  •ervice(i). 

A  dmk  Uiad  generally  by  the  year  at  a  eeitaiu  nlaiy,  way,  upon  a 
diMolutiati  of  Ibe  contract  hf  mataul  content  within  the  year,  recover  la- 


laijfroraf^  witbont  any  emteM  agreement  to  that  efiect  (A:).  And  tho 
dtpartmeof  thedwk*  tman  the  eeaaing  of  a  trade  earned  on  by  tbe  mae- 
tnr  ia  endenoe  of  a  diMolution  of  wdi  eontract(/). 

"    *'      '  ''    '  *ir  wuei,  there  are  eereral  acta  of  par- 

y  redicM  by  an  application  to  magii- 
,  t.1;  6  Geo.  III.  c.  25;  31 
Oeo.  II.  c  11 ;  and  4  Geo.  IV.  c  34. 
The  ita^te  20  Oeo.  II.  e      .  _ 

4  between  marien  and  wrvants  in  huebandry,  artificers. 


1,  mineTB,  Irolten,  Sic,  "and other labourera,"  employed  for 
any  eenam  nme,  "or  in  any  other  manner,"  reepecting  wages  within  certain 
aunu,  eitenda  to  labourers  of  all  descriptions,  and  not  merely  in  the  par- 
ticular trades  or  busineuei  there  enumerated  ;  and,  consequently,  includes 
wage*  earned  by  a  lahourer  who  contmeled  to  dig  ond  stein  a  well  for 
cattle,  to  be  pud  for  hy  the  foot,  and  who  employed  anotber  to  lUNit  him 
in  the  work  (in). 

But  where  a  person  employed  by  an  attorney  to  keep  pouession  of 
goods  seized  under  a^. /a.  made  complaint  to  a  magistrate  that  he  could 
not  obtain  payment  for  his  services,  and  tbe  magistrate  having  summoned 
the  attorney,  and  heard  the  complaint,  proceeded  under  the  20  Geo,  II. 
c.  10,  and  made  an  order  upon  the  attorney  for  payment  of  a  cetiain  sum, 
which  waa  afterwards  levied  on  his  goods ;  it  was  held,  that  the  magis- 
trate was  liable  to  an  action  of  trespass,  for  that  the  service  performed  was 
not  of  such  a  nature  as  to  give  him  jurisdiction  under  tbe  act  (n). 
If  under  this  statute  a  justice  of  the  peace,  upon  a  complaint  made  to 
him  of  a  servant,  sentence  the  ofiender  tn  be  committed  to  tbe  house  of 
correction  for  a  time  not  exceeding  one  calendar  month,  he  must,  if  he 
intend  to  proceed  upon  that  statute,  also  sentence  him  there  to  be 
corrected  and  held  to  hard  labour;  hut  the  statute  gives  the  justice  an 
option  to  punish  the  offender  in  that  manner,  or  otherwise,  by  abating 
part  of  his  wages,  or  by  dischargbg  him  from  his  emplovment.  And  the 
meaning  of  the  terms,  "  there  to  be  corrected,"  is  to  be  uudeistood  of  a 
correction  by  whipping.     But  this  latter  punishment  cannot  be  inflicted 

;}  Ovm  V.  Boom,  4  C.  &  P.  93.  <m>  Laalhtr  v.  Radnor  {Earl).  8 

aileidaii.  East,  113j  and  senerally  as  to  who 

ih)  B(II  T.  Dnmmmtd,  Paake,  46.  ara  labooiers  withm  the  20  Geo.  II. 

[enyoa.  C  19,  see  BrammU  v.  Pfnneek,  1  M. 

(■)   MantfitU  (Esrt)  v.  Scott,  1  &R.409;TB.  &C.  636i>iM]see 

Clark  &  Pin.  319.  31  Geo.  II.  c.  U,s.3;  buiiee  Lan- 

m  Tlumai  V.  William,,  3  Nev.  &  cMter  y.  GrHCM,  9  B.  &  C.  626. 

U.  M6 ;  1  AdcL  &  Ellis,  68f>.  (a)  Ibid. 
(I)  Ihid. 
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apoo  the  like  offender  under  the  stat  6  Geo.  III.  c.  25,  which  enables  the 
jmtiee  to  eommit  the  oflfeoden  to  the  house  of  correction  fox  any  time  not 
ezoeeding  three  months,  nor  less  than  one  month  ;  nor  can  the  punish- 
ments inflicted  by  the  two  acts  be  blended.  The  employer  of  the  servant 
is  tibe  master  for  whose  service  he  has  been  retained,  and  not  the  bailiff 
of  the  fium  who  in  fact  hires  the  servant  (o). 

It  has  been  held  under  the  statute  42  Geo.  III.  c.  90,  s.  61,  which  ena- 
bles a  magistrate  to  make  an  order  for  payment  of  servant  s  wages  in  cer- 
tain cases,  and  directs  '<  that  in  case  of  refusal  or  non-payment  of  any  sum 
so  ordered  for  twenty-one  days  after  such  determination,  that  he  may  issue 
his  warrant  of  distress  ;*'  but  at  the  same  time  gives  an  appeal  to  the  ses- 
sions ;  that  twenty-one  days  having  elapsed  between  the  making  of  such 
Older  before  the  appeal,  and  also  twenty-one  days  after  such  appeal  dis- 
misaed,  before  the  warrant  of  distress  issued,  the  magistrate  was  warranted 
in  issuing  such  order  of  distress  without  proof  of  any  demand  subsequent 
to  the  appeal  (p). 

The  summary  jurisdiction  given  to  justices  by  the  4  Geo.  IV.  c.  43, 
■.  3,  extends  only  to  cases  where  the  relation  of  master  and  servant  exists ; 
and,  therefore,  where  A.  had  contracted  with  B.  to  build  a  wall  for  a  cer- 
tain price,  wi^in  a  certain  time,  and,  having  performed  part  of  the  work, 
refused  to  complete  it :  this  was  held  not  to  be  within  the  statute,  and  that 
a  magistrate  who  acted  upon  the  complaint  of  B.,  and  convicted  and  com- 
mitted A.  to  prison,  was  liable  to  an  action  for  false  imprisonment  (</). 

A  contract  to  weave  certain  goods  at  the  house  of  the  weaver  is  not  a 
exmixBCi  to  serve  within  this  statute,  so  as  to  give  jurisdiction  to  a  magis- 
trate to  commit  the  weaver,  '*  for  neglecting  his  work  after  commencing 
upon  the  same"  (r). 

Theprovbions  of  5  Geo.  IV.  c.  18,  apply  only  to  cases  of  penalties 
and  forfeitures  («) ;  therefore  magistrates  have  no  power,  under  that  sta- 
tute, to  commit  a  party  to  prison  for  the  non-payment  of  a  sum  of  money 
adjudged  by  them,  under  20  Geo.  II.  c.  19;  31  Geo.  II.  c.  11 ;  and  4 
Geo.  IV.  c.  34,  to  be  due  as  wages  (/). 

In  an  information  before  magistrates,  under  20  Geo.  II.  c  19  ;  31 
Geo.  II.  c.  11 ;  and  4  Geo.  IV.  c.  34,  for  non-paj^ment  of  wages,  it 
ahould  appear  that  the  relation  of  master  and  servant  existed  in  one  of 
the  occupations  therein  specified  between  tlie  debtor  and  the  informant  (i/). 

3.  Other  Bights."]  — A  servant  while  in  his  master's  8er\ice  may  solicit 
busineas  from  his  customers  for  himself  when  his  service  is  at  an  end,  and 
he  sets  up  on  his  own  account  (x).  And  if  a  servant,  while  in  the  employ 
of  his  master  make  an  invention,  that  invention  belongs  to  the  servant, 
and  not  to  the  master ;  but,  semblcy  that  if  the  master  employ  a  skilful 
person  for  the  express  purpose  of  inventing,  that  the  inventions  made  by 
nim  will  so  much  belong  to  the  master,  as  to  enable  him  to  take  out  a 
patent  for  them  (y). 

An  action  will  not  lie  at  the  suit  of  the  servant  against  his  roaster  for 

(o)  Hex  V.  Ho$€a$on,  14  East,  605.  (t)  Ibid. 

(p)  WooUm  V.  Harvey, 6  East,  75.  (u)  Ibid, 

{q)  Lancaster  v.  Greaves,  9  B.5c  C.  (x)  Nichol  v.  Martyn,  2  Esp.  732. 

628;  bat  see  ante,  1086*  note  (m).  — Kenyon. 

(r) Hardy t.Ryle,4M.kn.295i  (y)  Blaxam  v.  EUee,  I   C.  &  P. 

9  B.  &  C.  603.  558 ;  R.  &  M.  187.— Abbott ;  6  B. 

(f)  Wiles  V.  Cooper,  5  Nev.  &  M.  6c  C.  169. 
276 ;  1  Har.  &  Woll.  560. 
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todant  «■•  HaUo  fn  trov«r(in. 

A  wmnl  ii  nlu  Hable  to  hb  matter  for  all  injuries  fae  ntaj  do  hn  pro- 
pert}',  whetlier  arising  from  williil  or  negligent  conduct,  end  for  all  goods 
and  monies  received  an  his  master's  account.  Where  a,  servant  was 
in  the  habit  of  receiving  debts  for  his  master,  and  paying  the  same  over 
without  any  written  I'ouchen,  the  maater  must  prove  that  the  servant  has 
not  paid  the  money  over,  as  well  as  that  he  has  received  it,  in  an  action 
against  bim  for  money  had  and  received  (e).  A  party  who,  in  the  cha- 
racter ofa  servant  to  a  delitur,  receives  money  from  his  master  to  discharge 
the  debt,  ia  not  liable  to  be  sued  by  the  creditor  as  for  money  received  to 
his  use  (/■). 

Sect.  III. — Of  Actions  between  Masters  and  ScavANTa. 

There  la  nothing  peculiar  under  this  head,  in  reference  to  this  particu- 
lar subject.  The  usual  acdon  by  a  eervant  for  his  wages  is  auumpsH,  for 
the  rules  of  which,  ecc  ante,  240.  But  where  the  circumatunces  admit  of 
it,  debt  or  covenant  may  be  austained  also.  For  these  auhjccts,  see  the 
respective  chapters  devoted  lo  their  conaideration. 

Evidaice  in  Actions  beltceen  Maitcri  and  Servants.'] — If  a  servant  hat 
left  his  service  for  a  considerable  time,  the  preaumpdon  is  that  all  his 
wages  have  been  paid(£). 

A  clerk's  salary  was  paid  for  some  years  in  quorteily,  but  afterwards  in 
monthly,  payments ;  and  it  was  held,  that  it  was  evidence  of  a  hiring  &om 
year  to  year  (A).  A  contract  for  yearly  aervico  at  a  apecific  salary  must 
be  proved  as  alleged,  although  both  the  time  and  sum  are  averred  under 

(i)  Cnrrol  V.  Bird,  3  Esp.  201 M.  &  S.  259;    aod   see  Pirkiai  v. 

KenyoD.  Smith,  1  VVils.  328. 

f  o)  TB\,hr  V.  Emcan,  7  C.&  P.  70.  (»)  E'""'  »■  Birth,  3  Csmp.  10.— 

— AbiDger.  ElleDborough. 

(b)  Booth  V.  Dean,  1  Myloa  & K.  If)  Ho«.-elt  v.  Bott. 2  Nev.  &  H. 
560.  sai. 

(c)  Cranei  v.  WhitI,  1  Scoll,  314  ;  (j)  Stllen  v.  Narmtti,  4  C.  &  P. 
1  Hodges,  61.                                          80.-G»Mlee. 

(,d}  Aod  ue  Sltphtni  v.  Elaall,  4  (A>  BtciroR  v.  Cotlr/rr,  1  Biog.  309. 
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a  videlket  (i).  An  amement  for  the  hirine  may  be  proved  by  parol,  al- 
ihaaA  ita  terma  are,  iijjr  the  direction  of  the  parties,  written  down  by  a 
tliird  peraon ;  auch  writing,  though  read  over  to  the  parties,  not  beuig 
aigned  by  them  (A). 

Id  an  action  a{;ainst  A.  tor  awinring  the  aervant  of  B.  from  his  service, 
it  la  aofficknt  evidence  that  A.  asked  the  servant  to  enlist  in  the  army, 
and  afterwards  gave  him  money  (/). 

(p  Prmim  w,  Bmitker,  I  Stark.  3.  &  Woll.  41. 
— EUcnborongb.  (0  Kwu  v.  Btn^eott,  2  H.  Black. 

(k)  Rtt  ^.Wrmmgk,  4  Ncv.  &  IL  611. 
a75;  3  Adol.&  £liis,  314;  1  Har. 
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Sect.  I. — Wao  u&r  bb  F*kthbb«. 
As  n  general  rule,  it  may  be  laid  down  that  any  penon  of  a  sound 
raiod,  and  Dot  wtAax  any  leg«l  restraint,  may  enter  into  a  contract  of 
partnership.  Thus  an  infant  may  become  a  partner;  but  he  will  have 
the  ri^ht,  on  comitig  of  oge,  of  avoiding  the  partnership,  though  the  par- 
ties witli  whom  he  has  been  in  paitnenhip  will  be  bound  by  all  its  conse- 
quences (n).  An  alien,  whose  nation  is  at  amity  with  this  country,  may 
be  also  a  partner  (£) ;  but  an  alien  enemy  cannot  be  a  partner,  nor  even 
an  Englishman,  if  he  be  domiciled  in  a  foreign  nation  st  war  with  tliis 
country  (c).  ft  feme  covert  \a  also  incapacitated  Irom  being  a  partner; 
and  where  (hey  hold  shares  in  partnenliip  establishments,  their  husbands 
are  entitled  to  such  shares,  and  become  partners  in  their  stead  (f/).  But 
it  would  seem,  that  by  the  custom  of  London,  a.Jenie  cover!  trading  sepa- 
rately from  her  husband  may  be  a  partner  (c). 


Sect.  II. — What  Contracts 
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RtftTtHii  lo  tnrs 
■anch  of  a  Coactnar  alt 
<  BmiHtit  i^lht  Partntrt 


A  considerable  difference  exists  in  this  particular,  as  to  the  requisiteB 
necetury  to  constitute  two  or  more  individuals  partners  to  the  public, 
and  to  make  tbose  individuaii  paitnen  among  themselves.  Much  less 
will  be  required  for  the  former  purpose  than  for  the  latter;  we  shall  there- 
fine  examine  the  questions  distmctly. 

(a)  Holt  1.  Wari,  Str.  939 ;  War- 
wick T.  Bmcc,  2  M.  &  S.  205. 

(6)  Co.  Lilt.  1J9  b. 

ie)  M-CmnM  T.  HiOar,  3  B.  &  P. 
113!  CMteUy  v.  WiUan,  I  Cunp. 


Wkai  Contracts  necessary  to  constitute  a  Partnership.  ^  1091 

1.  Requisites  to  constitute  a  Partnenhip  as  to  third  Parties.] — As  a 
general  rule  it  may  be  laid  down,  that  to  make  a  party  liable  to  third 
penont  as  a  partner,  he  mast  either  be  in  fact  a  partner,  or  must  have 
held  himself  out  to  the  world  as  such  {/).  If  he  be  the  former,  of 
course  he  is  liable,  and  if  he  has  done  the  latter,  his  really  having  no  inte- 
rest in  the  concern  will  not  avail  him ;  he  has  lent  his  credit  to  the  firm, 
and  he  must  abide  the  consequence.  And  it  would  make  no  difference 
in  cases  of  this  sort,  though  he  has  contracted  that  he  shall  suffer  no 
loss  (A).  Thus  where  A.  being  established  in  trade,  and  wishing  to  in- 
crease his  capital,  entered  into  a  deed  of  co-partnership  with  B.  for  .ten 
years,  who  advanced  20,000/.  upon  a  covenant  that  he  should  receive 
2,000/.  per  annum  during  the  partnership  out  of  the  profits,  if  there 
were  any,  and  if  none,  out  of  the  capital ;  that  he  should  not  be  answer- 
able for  any  losses  or  expenses  incident  to  the  concern,  and  that  the  busi^ 
ness  should  be  carried  on  in  the  name  of  A.  only ;  that  at  the  end  of  the 
ten  years,  if  the  partnership  determined  by  efflux  of  time,  he  should  be 
repaid  the  20,000/.  by  instalments  at  three  months'  date,  bearing  legal  inte- 
rest ;  and  that  if  de&ult  should  be  made  in  the  annual  payment  of  2,000/., 
or  the  joint  capital  should  be  at  any  time  reduced  to  20,000/.,  then  he 
should  be  at  liberty  to  terminate  the  partnership,  and  repay  himself  the 
20,000/.  advanced  immediately  ;  this  was  held  to  constitute  them  part- 
ners (i). 

But  where  the  name  of  a  servant  is  introduced  into  a  firm,  he  conti- 
nuing  to  receive  a  fixed  salary,  though  he  would  be  liable  in  this  case  to 
diird  parties,  who  were  ignorant  of  this  circumstance  {k) ;  yet  he  would 
not  be  to  parties  who  had  notice  of  his  real  situation  (/).  Where  a  party's 
name  does  not  appear,  then,  to  make  him  liable  to  third  persons,  he  must 
be  proved  a  partner ;  but  if  he  has  lent  his  name,  as  it  has  been  before 
reinarked,  no  such  proof  will  be  required  to  make  him  responsible. 

Where  A.  and  B.  ship  agents  at  different  ports,  entered  into  an  agree- 
ment to  share  in  certain  proportions  the  profits  of  their  respective  com- 
missions, and  the  discount  on  tradesmen's  bills  employed  by  them  in  re- 
pairing the  ships  consigned  to  them,  &c.  By  this  agreement  they  became 
liable  as  partners  to  all  persons,  with  whom  either  contracted  as  such 
agent;  though  the  agreement  provided,  that  neither  nhould  be  answerable 
for  the  acts  or  losses  of  the  other,  but  each  for  his  own  (m). 

In  1820,  W.  advanced  24,000/.  to  J.  C.  S.  and  W.  S.,  traders,  and 
jointly  with  them  executed  a  deed,  by  the  express  terms  of  which  a 
partnership  stock  was  created,  in  which  they  had  all  a  joint  property.  W. 
was  not  to  have  any  definite  aliquot  proportion  of  the  profits,  but  was  to 
have  an  account  of  the  profits  as  between  themselves,  and  to  receive 
2000/.  or  2400/.  a  year,  as  the  case  might  be,  out  of  the  profits.  W.'s 
name  never  appeared  to  the  world  as  a  partner ;  but  he  was  held,  never- 
theless, to  be  a  partner  in  the  concern  (n). 


(/)  Diekenion  v.  Valpy,  5  M.&  U. 
126;  Hoare  v.  Dawes,  I  Doagl.  371 ; 
Waugk  V.  Carver,  2  H.  Bl.  235. 

(h)  Ex  parte  WaUon,  19  Ves.  jan. 
459 ;  aod  see  BUxam  v.  Pell,  2  W.  fil. 
999;  Grace  v.  Smith,  ibid,  99. 

(i)  GU/fin  V.  Enderbif,  1  D.  &  R. 
570  ;  5  B.  £c  A.  954 ;  5  Moore,  571. 

(Ic)  Gtuden  v.  Robtan,  2  Camp.  302. 

(/)  Aldarton  v.  Pope,  1  Cainp.  404. 
B«— £llenbonmgh ;  and  see  teed  v. 


Elworthy,  14  East,  214.  It  seems 
doubtrul  if  one,  who  has  been  induced 
by  fraud  to  enter  into  a  partnership, 
can  set  up  that  fraud  against  bis  liabi- 
lity to  a  party  who  became  a  creditor 
without  Knowing  him  as  a  partner; 
Dickentan  v.  Valpy,  5  M.  &  K.  126. 

(m)  Waugh  v.  Carver,  2H.  Black. 
235. 

(r)  Ex  parte  Chuck,  1  M.  &  Scott, 
615;  8Biog.469. 


mka,'] — No  pannmhip  can  be  tanned  but  where  nidi  putnenliip  i*  ' 
hnitBiT  between  the  poitte^  u  no  itnaeet  can  be  introouced  into  ■  fii 


vitbeot  CMiMnt  of  tbc  pwtice  coMying  ll  .  . 

Aan  ntM  be  « twnmimity  bet««Mt  the  partiM,  cither  of  maaty,  good^ 
or  labour.  It  m  not  ntciawiy,  howercr,  Uiat  e*«ty  nmnbK  of  a  finn 
Aniilil  coBtribate  the  mne  deecnptiMi  of  aid  to  the  fint  to  iriuch  he  be- 
Isngi,  aa  aa  htdiTtdaal  maj  be  a  partner  by  lending  hi*  iltiU  and  Ubour, 
wiuont  bafiag  an  lUenat  in  the  c^ei  (p). 

Another  icmiMie  to  cwwtihite  a  TaUd  putnenlup  is  that  of  paiticipa- 
itoB.  nicn  BiMald  be  a  ouniuiunirf  of  profit ;  benoe  a  partootliip  will 
b»  created  bj  an  agreesHnt  for  a  pwiiei[»tion  in  profile  or  their  a{^lieB- 
liaa  (f ).  But  it  i»  not  iiiir«Meij  that  enrj  partner  ifaanU  ihaM  alike, 
(Ui  mj  he  regnlaled  in  any  way  tboaght  pn^,  both  in  refeiMce  to  the 
{■nfiti  and  the  lawei,  eo  ttiat  a*  between  one  and  anodieT,  one  or  more 
TttUy  alipnlatc  lobe  entirdjCMntpt  Jrmi  maif  iM,and  rtill  be  paitnete  (r^ 
Tbna  whet*  two  penoaa  ara  a^gagcd  in  running  a  ceach,  one  of  them 


finding  bonee  Ibr  one  part  of  the  road,  and  Ibe  otlter  for  another  part,  die 
— *'   '    eodi  being  oaknhtad  far  die  number  of  milee  oorared  by  hia 
I,  thiy  wilTbe  pntnen,  Mthongh  the  amount  of  their  teipectira 


uiKi  u,  uiBL  uuimigji  ■  MuatDcr  ox  inaiviuuaia  tnay  tx  jl 
in  the  purebeie  of  a  quantity  of  goods,  that  will  not  eoni 
■hip,  without  they  are  jointly  iDtereited  in  the  pnitita  a 
•ale  of  them,     ^ui  where  A.,  B.,  and  C.  entered  into 


profit*  may  be  very  diSmnt  (i). 

A  question  frequently  arises  aa  to  what  constitutes  a  shore  in  the  pro- 
fit!. It  ha*  been  determined,  in  the  fint  place,  that  thi>  mutt  be  jauit ; 
that  ii,  that  although  a  number  of  individuals  may  be  jointly  interested 
'    "'  "  *  .■-....     ■..     |(  eonilitute  apartner- 

ising  from  the 
n  agreement  to 
potchaae  good*  in  the  name  of  A.  only,  and  to  take  aliquot  shares  of  the 
purchase,  but  it  did  not  appear  that  they  were  jointly  to  resell  the  goods; 
It  waa  held,  that  on  failure  of  A  ,  the  ostensible  buyer,  B.  and  C,  were  not 
aoewerable  to  the  seller  a*  partners  (()■  So  the  mere  cu'cumatance  of  two 
individuals  (not  in  partnership)  joining  in  giving  an  order  for  a  shipment 
of  goods,  will  not  render  Ihcm  joint  contractors,  so  as  to  be  liable  each  for 
the  whole  amount,  where,  upon  the  reiisonoble  construction  of  the  whole 
of  the  eorreipondence  between  the  parties,  and  other  facts,  it  may  be  col- 
lected that  it  was  understood  between  them  that  the  contract  ihould  be 
•erersl,  and  payment  had  been  made  by  bills  for  the  amount  drawn  by 
the  vendors  upon  the  vendee*  severally,  each  for  a  moiety  (u). 

Again,  the  participation  in  the  profits  must  be  also  in  the  same  right, 
that  u,  aa  partner.  Thus  an  agent  who  i*  paid  by  a  proportion  of  llie  pro- 
fits of  the  adventure,  is  not  a  partner  in  the  goods  (j*).  So  where  a  mer- 
chant employed  a  broker  to  purchase  goods  on  speculation,  and  agreed 
verbally  to  allow  him  a  certam  proportion  of  the  profits  arising  from  the 


he  should  also  bear  a  proportion  of  the  los' 


f.)  El  parte  Borrou.  2  Rose,  355; 

(r)  Firlday  v.  Ilordim.  Jac.  144. 

and  see  Bruy  t.  from»™t,  6  Msdd.  6. 

{.)  JVumoNt  Y.  CoupUnd.  2  Bing. 

171. 

jun.  Ml  ;   S  Rose,   172;   Ptac«:k  v. 

(t)  Grae*  y.  Sirnrt,  2  W.  Black. 

1000. 

Peteock.  16  Ves,  49  ;  Mtger  v.  Shorp. 

6T»un1.74;  C*Mp  ».  Crumoml.  4  B. 

(n>  OibKm  V.  LuploR,  3  M.  &  ScoU, 

&  A.663. 

371;  9  Bing.  297. 

M   t'l  porie  Lm-edalt.  S  Rose. 

(i)  iU«i/<r  v.  Sharpt,  &  Taaot.  74 ; 

444:  18  Ves  Jan.  300;  S.P.  Ttnth 

S  Rose,  124. 

T.  Robert,.  6  Madd.  146. 
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«oald  Aol  be  MBoteed  Midi  a  ptrtner  with  the  OMrcbant  as  to 
1»  liifli  a  jugpaiii  in  goods  so  porcliased,  or  in  the  proceeds  thereof 
1  maiwif  the  aigiipfi  of  the  latter,  after  he  became  bankrupt;  although, 
m  to  IhM  fenoas^  he  migjht  have  been  liaUe  as  a  partner  (y).  So  where 
▲iy  iMtvJDg  Beither  noney  nor  credit,  ofiered  to  B.  that  if  he  would  order 
w/Utk  him  cailBin  goods  to  be  shipped  npon  an  adventure,  if  any  profit 
Awld  arise  from  them,  B.  should  have  half  Ar  his  trouble;  B.  having 
IsBt  his  credit  en  diis  oootract,  and  ordered  the  goods  on  their  joint  ao- 
aooDt^  which  were  furnished  aceoidingiy,  and  atlerwaids  paid  for  by  B. 
*  U  was  held,  fhat  such  contract  did  not  constitute  a  partnership  as 
themselves,  but  only  an  agreement  for  a  compensation  for  trouble 
eradit;  diongh  B.  was  liable  as  a  partner  to  third  persons,  credi- 
ton(jr).  So  whsre  A.  purchased  two  bullocks,  and  agreed  to  torn  tbem 
MA  the  lands  of  B.,  and  when  fattened  to  sdl  them,  and  divide  with 
hm  Ae  set  piofits ;  this  was  held  to  be  no  partnership,  but  a  mode  of 
pvmg  for  the  pasture  (a). 

Whan  there  was  an  agreement  between  the  sole  owner  of  a  lighter  and 
hia  man,  thai  the  latter  should  work  her,  and  that  the  net  profits  should 
ha  amMlly  divided  between  them ;  it  was  determined  that  they  were  part- 
MRS  HI  the  eaocem,  and  that  the  roan  was  liable  for  repairs  as  well  as  hia 
■aslar  (b).  But  if  the  agieement  had  been  that  the  man,  in  consideratioQ 
af  wwfcing  die  lighter,  should  reoave  half  the  grass  earnings,  it  would  not 
Imn  eoDatitnted  a  partnership,  being  only  a  mode  of  uaymg  the  man  for 
his  labour (c).  So  where  the  plaintiff  recommendea  the  defendant  to 
make  oonsilgnments  to  a  merchant  abroad,  and  it  was  agreed  that  the 
eommlasion  on  all  sales  of  goods  so  recommended  should  be  equally 
iSMedf  without  allowing  any  deduction  for  expenses :  it  was  held,  that 
tfna  waa  a  participation  in  profit,  and  constituted  a  partnership  between  the 
plaintiff  and  such  foreign  merchant  (d). 

Wbeve  phdntiff  agrml  with  defendant  to  convey  by  horse  and  cart  the 
hmA  hstween  N.  and  B.,  at  0/.  a  mile  per  annum,  and  to  pay  his  propor- 
tioa  of  the  expense  of  the  cart,  &c. ;  and  that  the  money  received  for  the 
cHtiage  of  parcels  should  be  divided  between  the  parties,  and  the  damage 
ocfMJnned  oy  loss  of  parcds,  &c.  to  be  home  in  equal  portions :  it  was 
bald,  that  the  agreement  constituted  a  partnership,  and  not  a  mere  mea- 
■ore  of  WMes,  and  consequenUy,  plaintiff  could  not  sue  defendant  for  the 
W.  per  mile  (e). 

Persons  acting  in  the  capacity  of  servantM  and  receiving  a  salary,  not 
disffged  on  the  profits,  are  not  by  that  partners  (f).  Thus  where  a  cap- 
tain of  a  ship  received  as  a  remuneration  for  his  services  a  certain  propor- 
tion of  the  profits,  to  be  regulated  and  paid  by  reference  to  a  calculation 
on  the  profits  of  the  adventure,  it  waa  held,  that  he  was  not  on  that  ac- 
oount  a  partn^  (g). 


(y)  Smith  v.  Wation,  3  D.  &  R. 
751 ;  3  B.  &  C.  401 ;  but  see  CeU- 
wtU  V.  Grtgory,  1  Price,  119. 

(z)  HtOuOi  V.  Blanchard,  4  East, 
143. 

(•)  WiMk  V.  Small,  1  Camp.  331,  n. 
— Thompson;  and  see  Benjamin  v. 
PerieuM,  3  H.  Black.  690. 

(6)  Dry  v.  Botwell,  1  Camp.  339. 


— EllcDborougb. 

(c)  Ibid. 

id)  Cheap  v.  Cramoiid,  4  B.  £c  A. 
663. 

(«)  Green  v.  Beetley,  3  Scott,  164; 
3  Bing.  N.  R.  108  ;  1  Hodges,  199. 


6 


(/;  Ex  parte  H^atarn,  19  Ves.  jun. 
11. 


(g)  Afair  v.  Glennie,  4  M.  &  S.  340. 


lOM  Parturt. 

Tlie  prindple  dedneiUe  from  all  thcM  cmm  •emu  to  be,  that  where 
pntiet  apM  to  ihu*  the  pnfibi  of  uiy  tnda  or  adventure,  tbey  will  be 
pntnen;  bat  that  iT  ima  party  be  merdj  a  •errant  or  agent,  receiving  « 
■hare  of  the  profit*  lawagea,  norelatioMhipof  thittort  will  be  produced. 

Another  rule  in  reference  to  thii  (ubject  ii,  that  the  buiinen,  trade  oc 
■dreDtuie,  ahoat  which  the  paitnenhip  i*  fbnncd,  mnit  be  lawiiil.  So 
Alt  where  parfiee  enter  into  an  illegal  eontnct  of  partoenbip,  it  i*  Toid, 


M  onlj,  end  (be  malum  did  not  appear  oi 
been  no  d<dence ;  but  thii  doctrine  ii  now  enJoded,  and  it  i«  clearly 
aattled  that,  whether  the  mlject  of  contract  be  malum  jtrahiiiltim,  or 
■lalnn  m  m,  there  can  be  no  partnetihip  founded  upon  it,  to  aa  to  give 
the  coolracton  a  remedy  «thei  againet  each  other  or  ogeinBt  third  per- 
acHit,  at  law  or  in  equit;(i). 

Where  a  contract  ia  entered  into  for  tie  purpoie  of  reading  the  nturj 
lawi,  eiich  a  contract,  though  made  ottenduy  aa  a  partnenhip,  will  not 
be  wo  conMmGd(Ji).  But  anj  agreement  havmg  the  form  of  a  parlner- 
ahip  agreement,  will  be  gm>d,  if  made  boni  fidt,  althou^  pnifita  beyond 
the  legal  rate  of  intereit  be  rcBcrved  to  one  of  the  pRrtiea(/).  But  it  is 
not  neceiury  to  conatiCiite  a  parlnenbip  that  the  parties  should  be  liable 
to  the  bankrupt  lawi,  so  that  such  a  relation  may  exist  between  farmcra 
or  attorneys 

3.  3'inicteAeti  tht  Parlnerihip  coin incnrci.]^ The  time  when  the  part- 
nenhip commences  ii  in  a  general  way  determined  by  the  agreement  of 
the  rartif*,  but  if  no  time  be  tixed,  it  must  be  taken  to  have  commenced 
on  the  date  of  the  agreement  (m). 

4.  Partaenhip  need  not  be  made  in  reference  io  every  branch  of  a  Con- 
cern, or  all  the  Baiinea  of  the  Parlia.j — It  should  be  here  remarked, 
that  if  the  requisites  pointed  out  as  necessaty  to  the  formation  of  a  part- 
nership be  oburved,  in  reference  to  some  particular  transaction,  the  in- 
dividuals concerned  in  such  will  be  considered  partners  quoad  that  traua- 
actioD,  although  they  liare  no  connexion  with  one  another  in  other  mat- 
ters ;  since  a  partnership  may  exist  in  a  particular  concern,  which  shall 
charge  the  parties  with  engagements  only  connected  with  such  con- 
cern (n).  Thus  where  A.  and  B.,  general  partners  in  trnde,  being  in- 
debted to  C.  on  the  joint  account  of  the  three  in  a  special  joint  adventure, 
and  with  a  view  to  liquidate  that  balance,  C.  agreed  with  A.  end  B.  to 
join  with  them  in  another  adventure,  of  which  he  was  to  have  one  moiety; 
end  it  was  agreed  that  A.  and  B.ahould  purchase  goods  for  the  adventure, 
and  pay  for  them ;  and  the  returns  of  such  adventure  were  to  be  made  to 
C,  to  go  in  liquidation  of  his  demand  on  them ;  hut  C.  was  to  hear  hii 

<A)  ArmUnmg  T.  Leirii  (in  error),  see  22  Geo.  II.  e.  46, 1. 11,  by  which 

SC.  Ac  JU.  274;  4M.  JcS.  I.  a  pannrnfaip  with    in   altoniey   not 

(i)   Coly.    Part.  28  ;    Sut/imn   v.  tlufy  qualified  i*  ceadered  iatilid  ;  I 

Grnva,  PaHi.  In.  8  ;  llsriA  v.  Hodg-  B.  tt  C.  2T0 ;  In  n  Clark.  3  D.  &  R. 

ICH,  6T.R.405;  1  M.  &  S.  756.  260;  H«pkinianw.Smilk,  IBiog.lS} 

(fc)  JtUin,  y.  Braalu.  Cowp.  793  ;  7  Moore,  242. 

MerM  V-  fViUm,  4  T.  R.  353.  <<■}  Williams  v.  J«im,  5  B.  &  C. 

(I)  See  Meriutt  i.  Kiag,  2  Burr.  lOS )  7  D.  &  R.  549. 

891  ;  Gilpin  v.  Erndtiby  {in  error),  (a)  Dt  Berktm  v,  Smth,    1  Esp. 

eB.&A.9Sti  IDowL&RyLSTO;      39.— Kenyoo. 
Frrtdug  r.  Beritnt,  Jac  144 ;  and 
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proportion  of  Uie  loo,  if  any,  and  also  to  receive  his  share  of  the  profit, 
if  any,  after  reimboraing  himself  out  of  the  returns  the  amount  of  his  ad- 
▼meet  prenoualy  made  to  A.  and  B. :  it  was  held,  that  this  agreement 
consdtirted  a  partnership  between  the  three  in  the  adventure  at  and  from 
tile  time  of  the  purchase  of  the  goods  for, the  adventure  by  A.  and  B., 
ahboagii  C  did  not  go  with  them  to  make  the  purchase,  nor  authorize 
tiiem  to  purchase  cm  the  joint  account,  but  A.  and  B.  alone  in  fact  made 
die  purehase ;  and  althoi^  C.  also  purchased  in  his  own  name,  and  paid 
Ibr  ftoods  to  be  sent  out  at  the  same  time,  in  which  B.  was  to  share  the 
prom  or  lots,  and  these  goods  were  consigned  for  sale  and  return  to  the 
!  perwn  who  went  out  as  supercaigo  on  the  joint  account  of  the  tJbree  (o). 


Sect.  III. — Of  the  Interest  acquired  bt  the  Partnership. 

On  a  partnership  being  formed,  the  individual  members  of  it  become 
joint  tenants  in  the  stock  and  the  effects  of  the  partnership  during  their 
union,  in  such  proportions  as  may  be  agreed  on.  In  certain  cases, 
however,  where  one  partner  does  not  bestow  any  part  of  the  capital  in 
die  concern,  but  only  his  labour ^  he  will  have  no  interest  in  the  stock  (p). 
Tet  even  in  these  cases,  if  there  be  words  in  the  agreement  constituting 
the  partnership,  impljfing  a  joint  undertaking,  these  words  will  be  deemed 
evidence  of  au  intention  to  share  jointly  the  goods,  and  the  parties  will 
be  held  partners  therein  {q).  The  paities  will  be  also  entitled  to  whatever 
share  of  the  profits  it  is  agreed  they  should  take ;  and  where  no  proportion 
is  agreed  on,  it  is  a  question  for  a  jury  to  decide  what  proportion  the 
individual  ought  to  take.  Thus  it  was  decided  in  an  issue  out  of  Chan- 
cery, where  a  son  had  been  admitted  into  partnership  with  his  father, 
eontribudng  his  labour  but  no  capital,  that  he  was  entitled  only  to  a 
fourth  part  of  the  profits,  calculated  from  the  period  when  the  partnership 
commenced. 

The  parties  will  have  also  a  controul  over  the  joint  partnership  pro- 
perty, so  that  one  of  two  parties,  joint  tenants  of  a  house  where  tneir 
joint  business  is  carried  on,  has  a  right  to  authorize  a  joint  weekly  ser- 
vant to  remain  in  the  house,  though  me  other  partner  has  regularly  given 
him  a  week's  notice  to  leave  the  service  (r).  And  one  party  cannot 
dispossess  the  others  of  this  right  by  fraud.  Hence,  a  person  em- 
ployed on  behalf  of  himself  and  his  copartners  in  negotiating  the  terms 
of  a  lease,  is  not  entitled  to  stipulate  clandestinely  with  the  lessors  for 
any  private  advantage  to  himself.  Where,  therefore,  a  sum  of  12,000/. 
was  paid  in  pursuance  of  such  stipulation,  the  party  receiving  it  was  de- 
clared to  hold  it  in  trust  for  the  partnership  (5).  A  partner  who  super- 
intended exclusively  the  accounts  of  the  concern,  agreed  to  purchase  his 
copartner's  share  of  the  business  for  a  sum  which  he  Knew,  from  accounts 
in  his  poasessioD,  but  which  he  concealed  from  his  copartner,  was  an 
inadequate  consideration :  the  agreement  was  set  aside,  {t) 

Where  there  are  several  parties  the  majority  must  govern,  and  their 
met  is  the  act  of  all,  provide!  all  are  consulted,  and  the  majority  are 

(o)  GvaikwaiU  V.  Duckworth,   12  (r)  Donaldson  v.  Willianu,  1  C.  & 

East,  421.  M.  345  *,  3  Tyr.  371. 

(p)  Mtyer  v.  Sharpe,  5  Taant  74  ;  (t)  Fawcett  v.  WhiUhcut€,  1  Rass. 

Smdtk  V.  WatMon,  2  B.  &  C.  401 ;  3  &  Mjlne,  132. 

Dowl.  k  Ryl.  751.  (c)  Maddrford  v.  AuUwUk,  1  Sim. 

(9)  Rnd  V.  HitllinMhead,  4  Bam.  &  89;  and  lee  Featherttonkaugh  v.  Fen- 

Aid.  997.  wick,  17  Ves.  jan.  298. 


lOM 

roM  tMmin«rit 
flf  fartnerriiip  i     .      , 

Of  in]iu)ctua(jr).    A  pBrlner  my  givn  to  ■  thud  pi 
.  UiiSkR,  but cantiot iMk*lumapaitBer((}. 

To  fcTooT  trade  the  Twht  ^tvmvonUp  dow  not  ttieli  in  then 
Mither  in  law  or  io  •qiiify(a).    And  thii  nle  in  ctpiity  h  not  only  appU- 
■ble  to  the  goodi  and  chatMa  bdmgiw  to  the  pr- '^-  *-'  ■* '•■ 


n  agraemant  by  a  maioti^  of  paitnen  to  onr- 
'"   "  r),tbangfaBtaiiptitiontothaBbine 
it  to  induce  the  Court  to  interfere 


oMa  to  the  goodi  and  chatMa  bdonRhw  to  the  partaenhip,  but,  it  w<nM 

■aem,  ^pUnaba  to  landi  pnrehtatd  fir  pattaerdup  puTpa*n(6).    Tbe 

'    gooiM  wd  chattel*,  dwrcfbce,  of  a  p«ttaer  on  bia  dcoaaie  dardve  to  bis 


I,  who  therenpoB  beeooM,  both  at  lav  and  in  eqni^, 
a  comroon  with  the  furriTiog  partoen.  And  it  Menu  that,  in 
aqnity,  landi  will  be  looked  upon  a*  part  uf  the  partnenhip  atock;  ■ 
Inat,  ^tbougfa  the  l^al  eitate  in  fresbold  will  go  in  Ike  uioal  way,  yc 
the  equitable  interert  will  1 


It  will  be  dittributed  ai  penonal  ett«te(c). 


Sect.  IV. — Liauuriu 
1.  To  tkM  Partia  ai  t«  SaUt, 

PardtuM,  cml  Lmhi 1090 

3.  AtU-PUdgii 109B 

3.  At  Id  Guamlttt 1099 

4.  Al  tt  BitU  af  Etchangt  an<i 
Pramiuarf  Nam 1 100 


1.   Whtrt  till  Bill 
■H  tklNamiof, 

The  Habilitie* 
Uabilitiei 


rofth* 


Firm 1101 

2.  Whtn  tU  Bilt  ii  drewii 
far  IndivUiiiil  Purpmei  .1102 
Ai  to  Dtedi,  SmlmiuiM,,  vnd 


Aiiarancti  in  rnifri 
6.  Liability  of  >«1« 


itie*  growing  out  of  partnenhip  are  of  two  kinds, — 1st  The 
third  parlici ;  and  2d,  the  liabilities  among  Ihc  members  of 

shalE  treat  of  them  separately. 
I.   To  third  Partiti  at  to  Sala,  Purchala,  and  Loani.l — As  a  general 
rsliip  with  third  persous((f) ; 

_,  _ _   e  of  dealing  are  referable  to 

the  partnership  conccni9(e).  But  if  they  ore  bo  referable,  it  will  not 
matter  how  fraudulenlly  the  partner  may  act,  provided  the  other  party 
acts  bon&fide,  as  in  that  case  the  firm  will  be  liable.  Thus,  where  one  of 
'~a  partners,  with  the  intention  of  chcotliig  tbe  other,  goes  to  a  shop  and 
irchases  articles  such  as  might  be  used  in  the  partnership  business,  which 


Sartner  will  be  liable  for  the  price  ofthe  goods  without  any  proof  of  previous 
eaiings  between  the  psrties(y').  So  also  where  A.  employed  B.  and  C, 
who  were  partner*  as  wine  and  spirit  mcrcliants,  to  purchase  wine  and  sell 
the  same  upon  commission ;  and  C,  the  managing  partner,  represented 


(ii)  Cnut  T.  Harrit,  1  Torn.  U 
Riui.5U. 

(i)  Falkland  (Viuoval)  *.  Chcnta 
(Leti).  6  Brr>.  F.  C.  476. 

(y)  GlaningMKi.nwtita,  1  Sin. 
&  Slo.  134. 

(s)  Bny  J.  FnBumt,  6  Midd.  S. 

(a)  Co.  Lit.  183;  Com.  Dig.  (it. 
Merchant,  (D.)  ;  Roll.  Abr.  (C.)  ; 
JrfiT^  ».  Small.  1  Vem.  217. 
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he  iMid  wmkt  Um  pniduMf,  and  that  he  had  sold  a  part  of  the  wines 
wm  puwhassd  at  a  protit ;  the  proeeeds  of  which  supposed  sales  he  paid  to 
▲«y  aad  randsnd  accounts,  in  which  he  stated  the  purchases  to  have  been 
■nia  at  a  oertain  imte  per  pipe.  In  fiwt,  C.  had  neither  bought  nor  sold 
anj  wina,  Iha  transactions  oeing  entirely  fieticious,  hut  B.  was  wholly . 
jgwowt  that  they  were  so.  Upon  the  whole  account  a  latter  sum  had 
MB  vspaid  to  A.,  as  the  proMsds  of  that  part  of  l^e  wine  alleged  to 
hafe  bcNsn  resold,  than  he  had  advanced ;  but  the  other  part  of  the  wine, 
whicii  C  reptaaented  as  having  been  purchased,  was  unaccounted  for :  it 
via  lieU,  taat  B.  was  liable  for  the  nlse  representations  of  his  partner ; 
and  lliat  A.  was  entitied  to  retain  the  money  which  had  been  paid  to  him 
■poQ  these  fictitious  tiansaetioas^  as  if  they  were  real ;  and  also,  that  die 
■Mppnafid  purchases  having  been  represented  to  have  been  made  at  a  cer- 
tarn  spedned  rate  per  pipe,  A.  might  maintain  an  action  for  money  had 
and  received  to  recover  tne  specific  sum  advanced  for  the  number  of  pipes 
af  wine  unaccounted  for(g). 

If  A.,  at  the  suggestion  of  B.,  by  letter,  order  a  caiso  of  timber  of  C. 
and  die  invoice  is  made  out  in  the  name  of  A.,  and  a  bill  of  exchange  is 
drawn  by  B.  on  A.,  for  die  amount  of  the  fre^t,  which  is  paid  by  A. 
a  an  action  brought  by  C.  against  A.  and  B.  for  the  price  of  the  goods^ 
il  is  oonpetent  to  C  to  show  that  A.  and  B.  were  jointly  interested  in  the 
pnrchaie(A). 

But  although  one  partner  may  thus  fraudulendy  bind  his  partner,  the 
aonwne  of  this  will  not  hold  good ;  he  cannot  fraudulently  benefit  him, 
■bee  a  firm  cannot  acquire  property  in  goods  obtained  by  die  fraud  of 
aae  partner,  although  the  othm  are  not  jnivy  to  it(i). 

When  an  agreement  for  letting  premises  (under  hand  only)  was  signed 
"  H.  Curtis  aim  Co^;"  and  it  appeared  that  there  were  two  persons  trading 
mdcr  diat  firm,  but  it  was  not  proved,  through  the  absence  of  the  attest- 
ing witness,  in  whose  handwriting  it  was  signed :  it  was  held,  upon  evi- 
dence  that  both  persons  acted  in  the  business,  that  there  was  sufficient 
nroof  c^  an  execution  by  the  partnership  (A).  But  a  trust  deed,  for  the 
Dcoefit  of  Scotch  creditors,  made  by  one  of  three  partners  in  two  Scotch 
fims^  all  of  whom  are  also  partners  in  English  firms,  is  not  such  an  act 
in  tlie  ordinary  course  of  the  partnership  business,  as  to  be  valid  against 
die  other  two  partners  or  their  representatives ;  and  the  assignees  under 
n  general  commission  of  bankruptcv  against  all  cannot  homolgate  it(/). 

Monev  lent  to  one  partner  for  his  own  expenses  whilst  engaged  in  the 
partnership  business  is  a  partnership  debt(f7i).  But  if  money  be  lent  to 
ona  of  two  partners,  who  says  he  borrows  it  for  the  firm,  and  he  mis- 
mly  i^  and  there  be  proof  that  the  plaintifi"  lent  it  under  circumstances 
ofaei^^ence,  and  out  of  the  ordinaiy  course  of  business,  he  cannot 
leeover  against  the  other  partner  (n).  If  money  be  lent  to  one  partner 
oo  his  individual  credit,  the  fact  that  it  is  applied  in  discharge  of  the 
BaMities  of  the  firm  will  not  enable  the  lender  to  sue  the  firm  for  its 
repayment(o).     Where  A.  was  indebted  to  B.  and  Co.  for  goods  sold, 

(g)  Ram  V.   Latham,  2  B.  &  A.  (/)  DouglaM  v.  Brown,  2  Dow.  &  C. 

796.  171. 

(ft)  Rajppell  V.  RobtrU,  5  Ne?.  &  (m)  Rothwell  ?.  Humphreyi,  1  Esp. 

Jf.  31.  406.— Kenyoo. 

(i)  JTiUcr  ▼.  Wilson,  R.  &  M.  178.  (n)  Llo^  v.  Frnhfield,  2  C.  &  P. 

-^Abbott.  325;  8D.6iR.19. 

[k)  Evans  v.  Curtis,  2  C.  &  P.  (o>  Ibid. 


vH: 


I,  npoD  bmng  rcleued  from  Iii«  liabili^,  Mrigned  to  them  a  debt  which 
•  due  to  him  fhmi  C.  and  Co. ;  and  notice  of  the  aMignment  was 
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a  partiMr  in  the  houte  of  the  latter,  who  verballj  promiied  in 
lenainaa  tbefinn  to  pay  the  debt  to  B.  and  Co.  out  of  theportnenhip 
.  nfflda:  it  wai  hdd,  in  an  action  for  monejr  had  and  received,  brought  by 
B.  and  Co.  i^anut  C.  aod  Co.,  that  the  promiae  b;  lacb  partner  wai 
nfflcmit  to  bmd  lU,  although,  m  to  Knne  of  the  meoiben,  the  pertner- 
■hip  had  been  diaiolnd  befine  the  promiie  wai  given  (;>}. 

An  action  cannot  be  nuuntainM  by  •eTeral  putnen  for  ^oods  nld  by 
DC  of  them  linng  in  Gneituey,  and  packed  by  him  in  a  particular  manner 
IT  the  puipoM  in  mugglii^  though  the  other  partnen  who  ledded  in 


knew  nothing  of  the  lak;  fix  it  ii  a  contract  by  niljectt  in  thii 
votmtiT  made  in  contiBTenftm  tt  die  Urn,  and  tUa  eaae  muit  be  cooor 
dned  m  iha  Mme  light  aa  if  all  the  partDen  rended  in  England  («). 

Alduogfa  floe  part  owner  of «  di^  haa  no  im^ied  antborit^  ai  nicb  to 
Mder  inwrancM  to  he  efikcted  cm  aoeount  of  tbeothen,  vet  if  they  be  in 
MttnenUp  togelber,  an  order  to  tntiue  pven  hpr  one  renden  all  liable(()- 
If  A.andB.,  aapartneci,  cngasein  aapecuUtum  with  C,  A.iianiwer- 
ahle  toC.  in  tMpeet  of  the  dulmgt  of  B.  in  the  joint  «pecuIation(u).  If 
two  are  partnen  ai  attoroiea  and  conv^aDcen,  uid  one  leceive  money  to 
be  laid  out  on  mortgage,  the  other  n  liable  for  the  amount,  though  hia 
partner  gave  a  separate  receipt  for  it  (ti).  So  if  one  partner,  having  pur- 
cbaied  goods  fnrthepartnerahip,  atop  the  goods  in  /runiifu,  Buch  stoppsee 
will  be  good  agaitiit  the  whole  firm,  although  they  may  have  paid  the 
price  of  the  eoods  to  the  bankrupt  partner  (f).  One  partner  can  also 
bind  the  linn  oy  a  sale  of  any  of  the  portnErship  gooda(  v)  I  and  in  one 
caae  it  was  decided,  that  even  ofler  an  act  of  bankruptcy  contmilted  by 
one  partner,  an  asaignment  bona  fide  of  partnership  etfecta  by  the  solvent 
partner  to  a  creditor  of  the  firm,  in  payment  of  his  debt,  was  binding  on 
the  iirm  (;).  But  on  assignment  by  one  partner  of  joint  property  to  se- 
cure bis  separate  debt  must  he  subject  to  the  joint  debts  (a). 

2.  LiabilUy  of  Parlnert  a>  lo  Pledget.']— \  pledge  by  one  partner  of 

C'nt  partnership  properly  will  bind  his  copartners,  altliough  such  pledge 
made  without  their  privity  or  consent,  provided  (be  [Hedece  bad  no 
notice  that  the  property  was  partnership  property,  and  there  be  no  fraud 
or  collusion  in  the  transac^on  (A). 

Tims  where  A.,  a  merchant  in  London,  by  a  letter,  directed  B.,  a  broker 
in  Liverpool,  to  purchase  1000  bales  of  cotton,  and  stated  that  B.  waa  to 
he  allowed  to  be  one-lhird  iuterested  therein,  acting  in  (be  business  free  of 
commission ;  and  B.  agreed  to  purchase  ibe  cotton,  and  to  bold  one-thild 
interest  therein,  charging  no  commission.  B.  purchased  the  cotton,  and  in 
the  Bubaequent  correspondence,  which  continued  for  upwards  of  three 
months,  the  transactiou  was  referred  to  as  a  joint  concert],  joint  purchase, 
joint  speculation,  and  joint  cotton  adventure.  B.  transmitted  policies  of 
insurance  against  losa  by  fire  to  A.,  and  slated  that  the  cotton  was  depo- 

(p)  Laty  v.  ATA'cat*,  4  D.  &  R.  7.         (i>  Siilima«t  v.  Nuun,    3  T.  R. 

(i)Siniv.Laierfn«,3T.R.464i  674. 
and  we  WaymM  V.  Rted.  S  T.  R.  (y)  Lambtrt'l  emu,  Godb.  244. 

599,  and  Ctagat  v.  Pnalana,  4  T.  R.  (i)  Fat  v.  i/onburv,  Coop.  445. 

466.  (a)  Ymng  y.  Kiighls,  IsVes.  jnn. 

(0  HaarMrv.Iujhr,  4Camp.66.—  £67, 
ElleaboTougb.  (b)  Raba  t.  Rjland,  Gow,   133.— 

<u)  Autt  *.  Gtodrieh,  4  Ruu.  30.  Dallu.    S.  P.  Tupptr  v.  HtuOumt, 

(k)  Willtn.Chambm,  Cowp.au.  Cow,  135,  a.;  aeeaaie,  311. 
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Hied  in  rooms  rented  by  him  (B),  and  that  he  held  the  key  for  their  joint 
tecurity :  it  was  held,  that  B.  was  interested  as  a  partner  in  the  cotton ; 
and  coDsequeDtly,  that  a  pledge  of  the  whole  by  him,  without  any  fraud  or 
ooQuaioQ  on  the  part  of  the  pawnee,  gave  a  right  to  the  pawnee  to  hold 
tiie  goods  as  aeamst  A.  (c).  ^ 

A  deposit  m  private  deedt  by  one  partner,  made  under  a  written  agree- 
ment to  secure  payments  made  for  him,  will  cover  payments  made  on  be- 
half of  the  firm,  lif  there  be  evidence  that  the  deposit  was  really  made  in 
respect  of  the  partnership  debts  (</).  But  one  of  several  partners  in  a  con- 
tnct  with  govetnment  cannot  pledge  goods  consigned  to  him  by  another 
pertDeTy  for  the  purpose  of  performing  the  contract  (e). 

Assumpsit  was  brought  against  two  defendants,  S.  &  M.,  for  money  had 
and  received,  to  which  there  was  a  plea  as  to  25/.,  parcel,  &c.  that,  on  &c. 
the  defendants  were  carrying  on  business  in  partnership,  and  employing 
many  servants;  that  whilst  they  were  such  partners  the  plaintiff  deposited 
with  them  as  such  partners  the  said  sum  of  25/.,  as  a  security  for  his 
fidlhfully  accounting  for  all  monies  received  by  him  as  their  servant,  to  be 
repaid  to  him  on  quitting  their  employ  ;  that  they  dissolved  partnership, 
and  it  was  thereupon  agreed  between  them  that  the  defendant,  S.,  should 
take  upon  himself  the  payment  of  part  of  the  debts,  and  retain  in  his  em- 
ploy certain  of  the  servants ;  and  tnat  the  defendant  M.  should  take  upon 
nimaelf  the  payment  of  other  debts,  and  retain  in  his  employ  others  of  the 
servants ;  and  that  in  pursuance  of  such  agreement  M.  took  upon  himself 
the  payment  of  25/.  to  the  plaintiff,  and  retained  the  plaintiff  in  his  sole 
emidoy ;  that  the  plaintiff  had  notices  of  all  the  premises,  and  assented  to 
such  acpreement  and  retainer  by  M.,  and  in  consideration  thereof  dis- 
charged S.  from  his  promise  as  to  the  25/.  To  this  plea  there  was  a  repli- 
cation, that  M.  did  not  retain  the  plaintiff  in  his  sole  employ,  nor  did  the 
plaintiff  assent  to  such  agreement  and  retainer,  or  discharge  the  defendant, 
sc  and  issue  was  taken  thereon.  After  verdict  for  the  defendant  on  this 
issue,  it  was  held,  that  the  plaintiff  was  entitled  to  judgment  non  obstante 
veredicto,  on  the  ground  that  no  contract  was  shown  which  made  M.  solely 
liable  to  the  plaintiff(/). 

3.  Liability  of  Partners  as  to  Guarantees.'] — One  partner  can  bind  the 
firm  by  a  guarantee,  provided  it  refers  to  the  partnersnip  affairs  (g).  Thus 
where  A.  employed  B.  and  C,  his  navy  agents,  to  lay  out  money  in  the 
purchase  of  an  annuity  for  him,  of  which,  and  of  the  fact  of  the  money 
befaig  laid  out,  both  were  cognizant^  but  B.,  unknown  to  C,  guaranteed 
abe  punctual  payment  of  the  annuity  :  it  was  held,  that  C.  was  bound  by 
the  engagement  of  B.,  both  partners  being  connected  with  the  general 
transaction  (A).  But  one  partner  has  no  incidental  authority  to  bind  ano- 
ther in  the  name  of  the  firm  by  a  guarantee  of  the  debt  of  a  third  person, 
and  therefore  it  is  necessary  in  such  case  to  give  some  evidence  of  autho^ 
rity  firom  him  who  did  not  sign,  or  his  subsequent  recognition  (i).  But  a 
subsequent  parol  acknowledgment  of  the  other  partner  will  be  evidence 
of  such  an  authority  (k). 


(c)  Read  V.  HolUnthead,  7  D.  &  R. 
444^  4  B.&C.  867. 

(d)  Chuck  v.  Freen,  M.  &  M.259. 
— TeoterdeD . 

(e)  Snaith  v.  Eurridge,  4  Taunt. 
684. 

(/)  Thomat  t,  Shillibeer,  1  Mees. 
H  Well.  124.  See  6  Geo.  IV.  c.  99, 
cited  ante,  p.  211. 


(g)  Ex  parte  Nolte,  2  Glyn  fie  J. 
306. 

(h)  Sandilands  v.  Manh,  2  Baro. 
&  Aid.  679  ;  and  see  Es  parte  Gard-^ 
Tier,  15  Ves,  286. 

(t)  Duncan  v.  Lowndes,  3  Camp. 
478 .— EUeDborough. 

(fc)  Id. 


„  „  -  „      •oceptiiig 

Ulb  of  ootiMise  fer  putMnhip  purptan,  Oiia  puttiei  DiBT  bind  the  left  (i^ 
and  tbb  •¥»  Djproeuratian^M);  and  Bllliaiigti  the  bill  U  drawn  or  aa- 
*c^ed  bj  lome  or  the  firm,  without  the  concuneneB  (f  olhen,  ilill  all  are 
BaHa(ii).  Hill*  when  one  of  two  partnen,  bariiig  andioritjr  to  bind  the 
oiber  bj  drawing  or  indordnc  bDIi  ot  txebaagt,  raued  raonCT  I^  bill*  in 
fietWom  name*,  indoned  !»>  niro  in  the  paitnerahip  firm,  and  the  nKniBf 
-waa  afterwBidi  applied  to  the  partoanhijp  purpoaai :  it  wai  held,  that  the 
odwr  partner  wat  liable  to  the  perwD*  mm  wnom  the  money  wta  *o  ot^ 
taincdro)- 

A.,  B.,  and  C.  carried  on  bnrineN  in  partnenhip  a*  bctor* ;  A.  and  B, 
ia  England,  under  the  firm  of  A.,  <X,  and  Co. ;  and  C  in  America,  in  the 
Dane  of  C.  only.  C.  had  written  inmueiaont  fhm  hi*  partnm,  atatitig, 
"It  {*  andeiatood  that  our  name*  are  not  l«  i^paar  on  aiher  biUiornotfla 
A*  tha  aecommodaticni  of  olhen,  and  that  they  «baald  appear  a*  Kttle  aa 
pai*ible  flO  papar  at  all,  and  then  onljr  aa  remd*  direct  traoMctiana  widi 
tha  houae  hare."  C,  hating  obtained  a  cona^ment  from  D.  in  Aroarica, 
indoraed  bW*  in  U*  own  name  for  him,  to  provide  fbr  which  B.  draw  other 
UH*  on  A.,C.,  and  Co.,  In  Enriand,  which  were  to  be  paid  ont  <rf  the  pro- 
ceed* of  the  confignment.  Before  the  latter  hUla  were  prcMtited  for  ao- 
(wptance,  A.  ondB.  berame  banlcnipts:  it  wni  held,  that  the  indorsement 
of  the  fin-  ' ""   '     "  ■'     ■    ■  .     -  .,      -  

One  partner  may  be  liable  in  an  artion  on  a.  bill  of  exchange  nego- 
inated  in  the  name  of  the  firm,  although  his  own  name  individually  be  not 
luedin  the  finn,  and  theretbredocanot  appear  on  theinitrument(;).  Tliua 
where  C.  agreed  to  become  a  partner  with  A.  and  B.,  the  husinrag  to  be 
carried  on  m  the  nameof  A.nnd  B.,  for  the  benefit  of  A.,  B.,  andC.j  the 
partnenhip  to  be  considered  as  commencing  on  the  I8th  of  May  preced- 
ing. Before  the  24th  of  June.  A.  and  B.  bad  opened  an  account  with 
certain  bankers,  which  was  continued  in  their  names  till  the  22Dd  of 
September,  when  the  partnership  aa  to  B.  was  disaolved.  All  the  businesl 
with  the  bankers  waa  transacted  by  B.,  and  the  bankets  did  not  know  that 
C.  was  a  partner  till  the  account  was  closed.  B.  used  the  accounts  for  the 
purpose*  of  the  firm  of  which  C.  was  a  member,  ai  well  as  fbr  others.  On 
the  Zlst  of  May,  he  indorsed  a  bill  of  exchange  in  the  partnership  namea 
of  A.  and  B.  to  the  bankets,  who  discounted  it,  and  placed  it  to  the  credit 
of  the  account.  On  the  I3th  July  he  indorsed  two  others  in  a  similar 
manner :  it  wai  held,  that  as  the  bankers  did  not  know  that  the  money 
tailed  by  these  bills  was  intended  to  be  applied  to  other  than  partnership 
tnitposes,  C.  wa*  liable  on  the  last  two  bills,  but  not  on  the  first,  he  not 
itaTing  been  an  actual  partner  at  the  time  vrhcn  it  was  discounted  (r). 

So  where  a  partnetsbip  firm  is  pledged  by  the  acceptance  of  a  bill  of 
exdiange  by  one  partner  in  the  name  of  uie  firm,  the  partnership,  of 
whomsoever  it  may  consist,  whether  they  are  named  or  not,  and  vrhether 

<0  Harriain  ».  Joefc™,  7  T.  E.  J.  436. 

207.  if}CarolmaBankl.ailf,2UM 

(m)  WilliamKa  v.  Johii-m,  1  B.  fii  B.  469  :  8  B.  &  C.  427. 

C.  146  ;  aad  m  Lacy  r.  WaohBtl,  2  (a)  Ptr  Bsyley.  B.  1  Cromp.  Jk  J. 

D.&B.  458.  318;    M-Nair    V,    Flt-,mg.    2    Bill. 

(n)  Balar  r.  CharUm,  Peake,  80.  Comm.  673;  Moat  Pattn.  37;  Swun 

— KenyoD.  *.  StttU,  T  East,  310  ;  3  Smith,  199. 

(d)  Thidaaae  v.  BremiW,  2  C.  &  <r>  Vitt  v.  Ailibj,  10  B.  &  C.  38«. 
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Ihm  purliMiB  an  known  or  ■ecrti  paitnen,  will  be  bound,  unless  the  title 
of  uto  ptnon  who  eeebi  to  chaige  ihem  can  be  impeached  (5).  Where, 
diawlbic,  a  bill  aooepted  in  a  partnenhip  firm  is  applied  with  the  know- 
ladga  of  tbe  party  who  takes  the  bill  in  part  only  to  die  separate  use  of 
Am  partnsr  who  actually  accents  it,  a  secret  partner  not  known  to  the 
partf  who  taksa  the  biU  is  liable  in  respect  of  so  much  of  the  amount  as 
is  not  to  the  knowkc^  of  the  taker  applied  to  the  separate  use  of  the 
partner  who  aecepts  the  biU(/). 

If  A.  and  B.  be  in  partnership,  and  A.  reside  in  England,  and  B. 
■Iwiad,  A.  may  bind  B.  b]r  a  bOl  of  exchanp;e  drawn  in  their  joint 
namcsi  thoogh  B.  had  no  notice  of  the  bill,  nor  is  at  all  interested  in  the 
trsnaaetiop,  providsd  the  hdder  does  not  know  of  the  fraud  (k).  So  a 
aslieiit  partner  may,  after  a  secret  act  of  bankruptcy  committed  by  his 
eapntner,  make  the  firm  liable  by  aeceptinff  a  bill  for  a  nrevious  Ua- 
kH^(x).  And  where  one  partner  drew  ana  indorsed  a  bill  in  blank  in 
the  jpartaenhip  firm,  and  dehvered  it  to  a  dark  to  be  filled  up  for  the  use 
of  tba  firm  acoofding  to  their  nsual  course ;  and  after  his  death,  when  the 
swiiiaia  bad  assumed  a  new  firm,  the  derk  filled  up  the  bill,  inserting  a 
iato  Btior  to  his  death :  it  was  hdd,  that  the  survirors  were  liable  as  drawers 
tos  iomAfik  indorsee  fat  value,  although  no  part  of  the  value  came  to  their 
iMida  (  v).  But  the  anthority  of  one  partner  to  bind  another,  by  siening 
bfllB  aod  notes  in  their  joint  names,  is  only  an  tffi/9/»f(/ authority,  and  may 
be  lebotted  by  express  previous  notice  to  the  party  taking  such  security 
ftom  one  of  them  that  the  other  would  not  be  liable  for  it  And  this, 
thaqgh  it  were  represented  to  the  holder  by  the  party  signing  such  secu- 
rity, that  the  money  advanced  on  it  was  raised  for  the  purpose  of  being 
anpited  to  the  payment  of  partoership  debts ;  and  though  the  greater  part 
cfjt  ware  in  fiict  so  applied.  Nor  can  he  recover  against  the  other  partner 
llie  soBount  of  the  sum  so  applied  to  the  payment  of  the  partoership  debts 
against  such  notice  [x), 

A  joint  interest  in  and  occupation  of  a  farm  by  two  persons,  is  not  a 
partnenhip,  so  as  to  convey  to  each  an  implied  authority  to  bind  the 
other  by  the  acceptance  of  bills  of  exchange  for  payments  in  respect  of 
Ae  fiyrm  (a). 

!•  Where  the  BiU  ts  dmwn  in  the  Name  of  one  of  the  Firm,'] — In  casea 
of  tUa  sort  die  firm  is  not  liaUe ;  so  that  should  one  of  two  partners  draw 
a  hSL  ei  esdiange  in  his  own  name,  and  procure  it  to  be  discounted  with 
a  hanker,  dirough  the  medium  of  the  same  agent  who  had  procured  the 
diseoanft  of  other  biUs  drawn  in  the  partomhip  firm  witli  the  same 
baiikar,  die  latter  has  bo  remedy  against  the  partnership,  either  upon 
the  biDa  ao  dbnawn  by  the  sinde  partner,  or  for  money  had  and  received 
tjwiwgh  the  medium  of  such  bflls,  though  the  proceeds  are  carried  to 
the  partnerdiip  account;  the  money  being  advanced  solely  on  the  security 


(«)  WmtU  V.  Crowther,  1  C.  &  J. 
816;  1 


Tvr.  210. 


(»)  &ittaiiv.Grv^ory,Fteke'sAdd. 
Cas.  lfi(K — Keaq[on. 

(x)  £e  |Mrl#  RMmm,  1  Mont.  & 
Ayr.  18. 

(«)  Utktr  V.  Detmeev,  4  Csmp.  97. 
— Ellenbennigh.  5.  C.  not  5.  P.  4 
M  &  8.  94 

(s)  Oitti^y  (Lord)  V.  BfatAsw,  10 
East,  264;  1  Camp.  403. 


(a)  Grtentlade  v.  Dower,  1  M.  & 
R.  640;  7  B.  &  C.  635.  One  of 
several  partners  who  do  not  form  a 
trsdiog  partnership,  cannot  bind  the 
otben  by  drawing  or  accepting  bills  of 
exchange  without  an  eiprets  autho- 
rity; id,  SemhU,  the  accepUuce  of 
one  partner  in  tbe  name  ot  the  firm 
for  toe  purpose  of  raising  a  capital  for 
the  foondation  of  a  nartnaisnip  will 
not  bind  the  othais;  lo. 


afdwptttiM^uiMiiamHwenciiillMliillibj  wajrafdUconnt,  and  not 
Inr  mjr  of  lou  to  tUe  potnanhip ;  tboogti  tM  liuiker  conceivci  at  the 
bnw  that  all  tha  Ulb  wan  drawn  on  th«  partumlup  aeMiiiit(6).  Bat  if 
tba  olber  partncn  an  ptivy  to  the  tnuuaetioa,  ana  the  mooay  nuti  ba 
uplitd  to  the  naeof  thepartoenbip^alttangfa  the  partnenaraiiDtjaiiitlj 
UiUe  an  the  hCDf,  jet  tbqr  ndght  M  joindy  ntd  bj  die  payeca  fiir  money 
lant(cj.  So  tf  a  finn  ot  tfaree  be  diMotred  by  the  tetbement  of  one,  and 
^IteruadiMcdtdioD  a  creditor  of  the  three  draw  cm  titt  three,  and  the  two 
Moept  in  the  ityle  of  tha  diree,  the  two  are  luUe(d). 

A.  bad  ■  daun  en  B ,  (J.,  and  D.  SeTeral  montht  aftarwatds,  B.  aigned 
a  check  At  a  laiger  nun  in  the  name  of  bimaelf,  and  C.  and  D.  aa  hit 
partnan,  wlueh  wai  fmtred  to  have  pawed  through  the  handa  of  A.,  and 
to  hafe  been  appfopnaled  Inr  him  to  Ua  own  potpcaea.  A.  died :  and  it 
«■•  baU,  in  an  action  by  Ua  exeeoten  agaliiat  the  three  partnen  fe  the 
oiipnaldaim,  that  tha  check,  prwri^^eia,  wai  afidcnca  of  payment;  bat 
flKrabair^onier  cireumetraceefhinwfaidialoan  of  itaamoonlml^tbe 
Jnftrred,  itvaaleft  to  the  jmy  toeay  wltethn  it  waaahianby  B>  alone^ 
or  br  tha  partoenbip,  alOioqgh  no  memmndmn  er  adoMwMgmant  ot 
any  kind  waa  pnduoe^  by  which  the  exeentora  could  aaevtain  wnetfaer  it 
waiaIoan(e>  If  a  faitnerbornnna  mnof  moaef,  and  alvaa  Ui  own 
aecuri^  only  fbr  it,  it  doei  not  become  a  partnenhip  debt  by  being  ap- 
plied for  partneiihip  purjxxM,  vith  the  knowledge  of  the  other  partaerQ). 
And  where  a  firm  la  conducted  in  tlie  name  of  a  single  individual,  who 
draws,  iDdorses,  cr  accepts  a  bill,  a  plamtiS'  Hting  the  finn  on  nicli  b31 
muit  be  prepared  to  prove  that  the  individual  drew  it  not  in  hia  individual 
character,  but  for  the  finn  generally  (g). 

2.  Where  the  Bill  it  drmonfor  Jru/ipirfua/piupote*.]— Althoi^h  one 
partner  may  bind  another,  the  bill  being  drawn  absolutely  or  oatensibly  for 
partnership  purposes,  yet  one  partner  cannot  bind  the  firm  by  drawing  or 
accepting  a  bill  in  the  name  of  the  firm,  for  the  discbarge  of  bii  own  pri- 
vate debt,  witliout  the  knowledge  of  his  copartner  (A),  So  where  one 
partner  puts  the  name  of  the  firm  to  a  bill  of  exchange,  but  the  party  at 
whose  rei]uest  it  is  dune  knowi  that  it  is  not  on  the  partnership  account, 
nor  for  their  benefit,  but  is  the  act  of  tlie  one  partner  only,  he  cannot  sue 
tlie  firm  on  that  bill(i).  But  it  ii  otherwise  in  the  hands  of  a  bona  fide 
indorsee  without  notice  (^c).  So  it  would  bind  the  firm,  although  passed 
by  the  one  partner  to  a  separate  creditor  in  discharge  of  his  own  debt; 
unless  there  be  evidence  of  coiin  between  such  partner  and  the  separate 
creditor ;  or  at  least  of  the  want  of  authority,  either  express  or  implied,  in 
the  debtor  partner  to  give  the  joint  security  of  the  firm  for  his  separate  debt. 
But  i(  was  held  in  one  case  that  no  sufficient  circumstance  appeared  to 
raise  any  presumption  adverse  to  the  separate  creditor  taking  such  joint 
aecurity,  where  the  bill  appeared  to  have  been  drawn  in  the  name  of  the  firm 
to  their  own  order,  eighteen  days  befoic  tlie  delivery  of  it  to  the  separate 

(»)  j;mlyv.  LiM,  15F.ist,  7.  (g)  Ei  partt  liMha,  Bock,  100. 

(eS  Dtutm  V.  Hadit.  3  Cunp.  49B.  ('<)  Orten  v.  OuJiin,  2  Stalk.  347. 

— Ellenborough.      £i  parlt  Boliiho,  —  Ellenborougb.     And  see  Barbtry. 

Beck,  100.  BaMauK,    Peske,    61 ;     £r    forit 

(d)  £i  parts  Liddiard,  2  Monl.  &  Gvvl'lws.  3  Give  U  J.  119. 

Ayr.  B7.  (0  Aidin  v.  Sharpi,  3  Esp.  fi34.— 

(t)  Bnatll  V.  Smilh,  6  C.Ef  P.  60.  Ketiyrn. 

— Tiodal.  (k)  H'rfI(v.]tra>t(raian,2E*p.T31. 

(/>  BnoR  V.  LttBii,  and  Stiika  v.  — Kenyan. 
IVkUtaktT,  1  Sim.  379. 


UabiUiies  incurred  by  Partnership.  1103 

creditor^  and  to  have  been  accepted  and  indorsed  before  Buch  delivery,  and 
to  have  been  drawn  for  a  larger  amount  than  the  particular  debt';  and 
where,  though  the  indorsement  was  in  fact  made  by  the  hand  of  the  debtor 
partner,  yet  it  did  not  appear  that  that  fact  was  known  to  the  separate 
creditor  at  the  time.  In  this  case  direct  evidence  might  have  been  given 
of  the  covin  or  want  of  authority  if  it  had  existed  (/). 

An  indorsee  cannot  maintain  an  action  on  a  bill  accepted  by  one  part- 
ner in  a  transaction  not  relating  to  tlie  partnersliipi  against  a  secret  partner y 
because  the  latter  had  no  interest  in  the  bill,  and  it  was  not  accepted  in  a 
partnership  transaction,  and  the  bill  was  not  taken  on  his  credit,  as  he  was 
not  known  to  be  a  partner  (m).  In  a  recent  case  that  was  decided,  A.,  R., 
and  O.,  carried  on  business  as  partners,  under  the  firm  of  Ashby  and  Co., 
from  February,  1820,  to  May,  1824,  when  O.  retired,  and  the  other  two 
partners  agreed  to  liquidate  aU  the  debts  due  from  the  partnership,  and  they 
continued  the  business  as  partners  under  the  firm  of  Ashby  and  Rowland. 
In  June,  1824,  S.  agreed  to  become  a  member  of  the  last-mentioned  part- 
nenhip,  as  from  the  18th  of  May  preceding,  but  his  name  was  not  intro- 
dnced,  and  the  business  was  still  earned  on  under  thenames  of  Ashby  and 
Rowland  only.  In  July,  1824,  H.,  being  indebted  to  L.,  drew  a  bill  of 
exchange  in  his  favour  upon  Ashby  and  Co.,  which  bill  was  accepted  by  the 
uutner  R.  in  the  names  of  Ashby  and  Rowland.  H.,  the  drawer  of  the  bill, 
had  had  dealings  with  the  firm  of  A.,  R,  and  O.,  but  whether  that  finn  was 
indebted  to  him  when  the  bill  was  drawn  did  not  appear,  nor  did  it  appear 
that  there  had  been  any  dealings  between  H.,  the  drawer,  and  A.,  R.,  and 
S^  after  the  entrance  of  S.  into  the  partnership.  The  name  of  S.  was 
never  used  or  made  know^n  to  any  person  dealing  with  the  firm :  but  it 
waa  held,  that  A.,  R.,  and  S.  were  liable  upon  this  bill  as  acceptors  (n). 

5.  lAabUUies  of  Partnert  at  to  Deeds,  Submissions^  and  Assurances  in 
general,'] — One  partner  cannot  bind  the  other  partners  by  deed,  unless 
a  particular  power  be  given  for  that  purpose  (o) ;  and  a  mere  acknow- 
ledgment of  the  authority  to  the  other  partner  to  execute  the  deed  is  not 
sidiicient,  without  production  of  the  authority  under  seal  ( p).  But  in  one 
case  it  was  ruled,  in  an  action  on  a  joint  and  several  bond,  which  it  ap- 
peared had  been  executed  by  one  of  two  partners,  for  himself  and  his 
partner,  the  consideration  being  a  partnership  debt,  that  such  an  execution 
was  good,  and  that  an  action  could  be  maintained  on  the  bond  against 
both  parties  (y).  But  this  case,  as  an  authority,  may  be  doubted.  If 
A.  execute  a  deed  for  himself  and  his  partner,  by  the  authority  of  his  part- 
ner, in  his  presence,  it  is  a  good  execution,  though  only  sealed  once  (r;. 

A  general  power  of  attorney  granted  to  one  partner  does  not  give  any 
anthnity  to  the  others  {s).  Where  defendant,  who  carried  on  business  on 
hia  own  account,  and  in  partnership,  gave  a  general  power  of  attorney  to 
his  wife  and  partners  to  act  for  him,  and  in  his  name,  and  to  his  use,  and 
to  indorse  bills,  &^c.  and  generally  to  act  for  him  while  abroad ;  and  another 
power  to  his  wife  alone,  to  act  **  for  him  and  on  his  behalf,  and  to  pay  and 
accept  such  bills  as  shoiUd  be  drawn  by  his  agents  and  correspondents,  as 

(/)  HidUy  V.  Taiitcr,  13  East,  175.  — Gibbs. 

{^m)  Lloyd  v.  Asliby,  2  C.  &  P.  138.  ( q )  Meart  v.  Scroeold,  cited  in  Har' 

—  Abbott.  risoN  V.  Jackson,  7  T.  R.  207. 

(m)  Uoyd  V.  AMy,  2  B.  6c  Adol.  ( r)  Ball  v.  DuustercilU,  4  T.  R. 

23.  313. 

(•)  Hmrrison  v*  Jackson,  7  T.  R.  (s)  Edmiston  v.  Wright,  1   Camp. 

207.  88.—  Ellenborough. 

(p)  SteigUtt  ?.  Egginton,  Hoh,  141. 
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ceeaaioa  dtooM  teqoire;"  utdoiwof  tfaepartaendKirnlHlI  ondrfenduit 
Sir  motuy  to  nipply  the  paitnenhip  concenu,  defendant  having  received 
vUle  abroad  monej  od  the  paitnenhtp  aecootit,  and  the  wife  accepted 
UibiDfcThBrhiubuid;  it  WM  fadd,  firat,  that  the  partner  could  not  be 
odled  deftndant'i  ifent,  and  therefbre  the  wife  had  not  power  t«  accept 
&iilallt  Mcondlf,  that  ihe  had  not  power  to  accept  a  bill  for  partnerdiip 
trannctioiii,  but  mlj  hilli  on  hia  own  account ;  tnirdty,  that  the  genenu 
wordiinapower  of  attorney  were  not  to  be  conitmedatlarse,  but  ueiv' 
inggeiMnlpaweTi  for  eanying  into  effect  I 
my  were  giveti ;  and,  ther^bie,  that  an 
due  caution,  could  not  rKoverft). 

Soone  of  •everalpartnen  cannot  bind  the  olhen  by  a  lubmiBaioD  to 
Htttiation,  eren  of  matter*  arinng  out  of  the  bonnm  of  tbe  firm  (v). 
ThjlM  wheie  three  of  five  partuen  ngned  a  Kibmiedan  to  aibitiation,  it  waa 
hdd  that  it  did  not  Innd  the  two  vno  bad  not  ligned,  although  the  nib- 
jaet-mattar  tefened  aroae  oat  of  the  buBneaa  ofthe  firm ;  it  not  being 
witbm  the  ordinary  coone  of  trantactioni  ID  trade  between  p«TtDen(j'}. 

la  an  action  b(DU|lil  bj  MVeral  partnen  ••  indoneei  enimt  the  de- 
ftudaot  at  indoreer,  it  waa  held  that  a  deed  of  compoMtion,  oy  which  one 
of  tbe  partnen  bad  diacharged  a  prior  indorier,  operated  aa  a  release  to 
the  defendaiit(ir).  If  A.  and  B.  are  in  partnerahip,  and  C.  owes  them  a 
■um  of  money  on  the  partnerahip  account,  n  receipt  given  by  A.  upon  set- 
ting off  n  private  debt  due  from  himself  to  C,  will  be  a  bar  to  an  action 
bj  A.  and  B.  againit  C.  for  the  debt  due  to  the  partnenhip  (a). 

And  where  one  partner  forges  a  power  of  attorney,  and  the  proceeds 
are  carried  to  the  partnership's  account,  they  vrill  be  liable.  Thus  where 
one  F.,  apartner  in  the  plaintiff's  huuse,  trRnifeired  certain  stock  out  of 
the  defenaent's  name  in  tbe  books  of  the  Bank  of  England,  under  a  forged 
power  of  attorney,  without  any  authority  from  her,  and  caused  the  pro- 
duce to  be  mixed  with  the  money  of  tlie  firm  :  it  was  held,  that  the  defen- 
dant might  recover  the  amount  in  an  action  against  tlie  surviving  partner* 
for  money  liad  and  received  to  her  use  (i). 

6.  LiabilUi/  of  Partner!  among  Ihrmulitea.l — Partnem  among  them- 
ielves  may  modify  their  liabilities  in  any  way  they  think  proper,  and  their 
agreement  in  this  respect  will  then  be  the  rule  by  which  such  liahiliiies 
will  he  governed;  and  such  articles  cannot  be  altered  without  the  consent 
of  all  the  partners  (c).  But  we  shall  not  enlarge  on  this  subject,  as  a 
breach  of  such  agreements  is  not  recogniinble  in  a  Court  of  law,  pnrtnera 
being  unable  there  to  xue  or  be  sued  by  each  other.  Thus  if  A.  recover 
against  B.,  C,  and  D-,  partners  in  triulc,  upon  their  joint  contract,  and 
take  in  execution  B.  only,  who  thereupon  pays  the  whole  sum  recm'cred  : 
B.  cannot  recover  in  a  Court  of  law  against  his  co-defendants  for  contri- 
bution. His  remedy  is  in  equity,  as  in  cases  of  a  voluntary  payment  by 
one  partner  of  a  debt  due  from  himself  and  his  co-partners  upon  tbdr  joint 
contract  {d).     So  A.,  receiving  a  bill  of  exchange  in  payment  for  part  of 

(I)  Attwocd  V.  MHKnin;),  7  B.  &  (>)  Etliun  *.  Degtlt.  I  Sclw.  N. 

C.270;  I  M.  &R.  78.  P.  372. 

(u)5lAiilv.&lt,  3Bing.l01;  10  <b)  Htndenm  v.  Wild,  2  Csmp. 

Moore,  389.  561.— ElUnboroDgh. 

ii)Ibid.;  Adamiy.Banhirt.l  C.  (b)  Marikv.  Kiating.l  Scott,  5. 

M.  &  B.  661  i  5  Tyt.  426 ;  1  Gale,  (c;    Caul  v.   Harru,   1    Turn.  & 

48;   sad  see  Boyd  v.  Emmrnom,  4  Riiu.517. 

Nev.  &  M.  99  ;   2  Adol.  &  n\u,  (d)  &,dUr  v.  Hietam  or  Kixm,  2 

184.  Nav.  &  M.  258  i  5  B.  it  Adol.  936. 
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M  lot  of  catde  jointly  purchased  by  himself  and  B ,  indorses  the  bill  to  B., 
and  B*  indorses  it  over ;  the  bill  being  dishonoured,  B.  promises  to  pay 

A.  half  of  the  amount  if  ho  will  take  it  up ;  A.,  after  taking  it  up,  cannot 
maintain  an  action  against  B.  whilst  the  partnership  account  remains  un- 
li^itidated(e).  So  an  action  does  not  lie  by  one  subscriber  for  the  puiv 
pose  of  procuring  a  bill  in  parliament  against  all  or  any  one  of  the  other 
aubscribers  if\ 

Bat  this  nue  only  lilies  in  reference  to  transactions  incident  to  the 
partnership;  since  one  partner  may  maintain  an  action  for  money  had 
and  received  against  the  other  partner,  for  money  received  to  the  se- 
parate  use  of  the  former,  and  wrongfully  carried  to  the  partnership 
account  (g).  Thus  where  J.,  T.,  and  B.,  were  jointly  concerned  in  the 
aale  of  buttcn,  which  J.  consigned  to  B.,  who  sold  them  on  the  joint  ac- 
count ;  andT^  being  requested  to  accept  bills  for  the  firm,  reftised  to  do  so 
without  some  security,  when  B.  engaged,  if  T.  paid  the  bills,  to  repay  him 
out  of  the  proceeds  received  for  butters  already  sold  ;  and  T.  having  ao- 
c^epted  and  paid  the  bills,  although  it  was  objected  that  it  was  a  partner- 
ahip  transaction,  and  that  one  partner  could  not  maintain  an  action  against 
another;  it  was  bdd  that  he  might  sue  B.  for  money  had  and  received  to 
Ills  use  (A) ;  the  money  in  the  defendant's  hands  becoming,  when  the 
liiEs  were  paid  by  the  plaintiff,  separated  from  the  partnership  account  (i). 
If  A.  ofier  B.  to  order  and  ship  goods  on  an  adventure,  and  that  if  any 
profit  should  arise  from  them,  B.  should  have  half  for  his  trouble; 
and  B.  order  the  goods  on  their  joint  account  and  pay  for  them :  he  is 
entitled  to  recover  back  such  payment  in  assumpsit  against  A.,  who  had 
not  accounted  to  him  for  the  profits  (/c),  such  contract  not  constitut- 
ing a  partnership  as  between  themselves  but  only  an  agreement  for  a 
compensation  for  trouble  and  credit,  though  the  agreement  may  have  con- 
atitoted  a  partnership  between  third  persons. 

One  partner  may  sue  another,  also,  for  a  debt  anterior  to  the  relation 
«f  partners  being  formed  between  them.  Thus  where  the  defendant 
asreed  in  writing  to  take  one  half  share  of  certain  goods  bought  by  the 
plaintiff  on  their  joint  account,  half  in  the  profit  or  loss,  and  to  furnish 
the  plaintiff  with  half  the  amount  in  time  for  the  payment  thereof,  the 
gooos  being  to  be  paid  for  by  bills :  it  was  held,  that  the  plaintiff  having 
paid  the  whole  price  of  the  goods  which  were  to  constitute  the  partnership 
atocky  to  which  both  parties  were  to  contribute  equally,  an  action  lay 
against  the  defendant  for  his  moiety  of  the  price,  which  was  to  be  furnished 
hy  him  in  the  first  instance,  although  there  might  be  an  account  to  be  taken 
between  them  as  partners  upon  the  subsequent  disposal  of  the  joint  stock  (Q. 

So  where  A.  lends  money  to  B.  to  enable  him  to  commence  a  trade  at 
^f  percent,  interest,  and  after  the  loan,  B.  agrees  to  pay  to  A.  one-eighth 
of  the  annual  profits,  by  monthly  payments,  which  offer  A.  accepts,  and 
BL  accordingly  makes  several  montnly  payments,  for  which  A.  gives  B.  re- 
ceipts on  account :  the  balance  of  the  principal  and  interest  due  from 

B.  to  A.  is  a  good  petitioning  creditor's  debt,  not  arising  out  of  a  part- 
nership, nor  affectea  by  usury  (m). 

(<)  R4ibum  V.  Curtu,  1  Stark.  78w-.  (i)  Ibid. 

Eneoborofigh.  (k)  Hesketh  v.  Blanchard,  4  East^ 

(/)  Holmes  y.  Higgins,  1  B.  &  C.  144. 

74 ;  &  C.  not  5.  F.  -2  D.  &  R.  196.  (/)  Venning  v.  LeckU,  13  East,  7. 

Or)  Smith  V.  Barrow,  2  T.  R.  476.  (m)   Ex  parte  BHgg$,  3  Deac.   fie 

(A)  Cfea  V.  Brian,  3  Biog.  54 ;  10  Chit.  367. 
Jaooia,  341* 
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-  Vhere  one  pMtoer  havfaig  «  jainito  claim  aguiMt  another,  nukM  an 
■fTangcinEnt  to  nedve  the  amount  out  of  paftnerthip  tmtiMctioM,  thb 
vU  not  prerent  bit  Hiing  upon  Aw  ariginal  debt  Hence  where  the  ^ain- 
tiffaBdaifcDdaiitvaiepvtiianatattoraiMi  ■idiDdepeBdendj'ttfthepait- 
nKdnpaeoonnt,  there  WBiapriTataHfantoaecaimtDfiDODieidue  tVom 
tbadafcndtnttatheiiluntiff;  toneorerthebakneeofwhich,  tfaeidain- 
(Vnied  in  aMampti^  and  dechned  on  the  conmon  mmiejr  counta.  It 
kail  been  preriotHly  agreed  betweau  tbn^,  that  the  plaintiff  ihoiild  accept 
•  giom  Mm  Ibr  tatanat  en  the  private  account,  to  be  made  up  to  a  ceitam 
4^;  that  dw  pfadntiff  waaU  accept  2^  per  cent,  fin-  hilemt  on  the  ^- 
'Vtte  aeccnnt  mm  that  date  for  ax  monlhe.  and  that  after  that  penod 
4m  intereet  «M  lo  be  U .  par  cent ;  that  die  defendant'!  ihare  of  the  part* 
iMihip  monev  then  in  the  i^aintiff*i  handa  AooU  be  applitd  in  liquida- 
thn  of  die  balance  of  die  prtnta  Moonnt;  but  that  the  amoant  of  all  the 
Ua  dne*to  the  firm  iboald  be  reeavcd  hf  die  plamt^  and  mdied  in  die 
Am  iutance  to  diaefaaTp  certain  paitnaiiUp  BaMhiM,  and  tten  in  dia- 
Auge  of  tbe  balance  dneftmn  the  daftndant  to  the^inntiff  cm  the  pri- 
Meaceont:  itvaeheU,  dMt  Ae  effiiet  rfdMameman^aofivMit  re- 
swded  diepriiata  aeeount^  wa*  to  imne  to  the  plaintiff  the  i^ght  to  haro 
we  dribidaot'*  ehaic  of  the  partneiAip  moniea,  wltenever  aacewaiiieJ,  op- 
plied  in  diichai^  of  hii  lepBnte  cliuin  upon  the  defendant ;  and  that 
there  was  nothing  to  Guipend  the  plaintlfT'i  right  of  action  against  tlie  de- 
fendaiil  for  the  recovery  of  the  balance  of  tlie  private  account  (n). 

One  partner  may  alio  bring  an  Eiction  against  another  for  the  amount 
of  a  linal  balance  struck  between  them ;  and  upon  a  dissolution  of  a 
perlnervbip,  and  a  mutual  statement  and  settlement  of  accounts,  there  is 
an  implied  promise  in  lair  on  the  part  of  him  against  whom  the  balance  is 
found  to  pay  his  co-parlner;  and  an  cjtpress  promise  to  pay  is  not  necei- 
sary  (n).  So  nhere  ttro  enter  into  articles  of  partnerahip  for  seven  years, 
in  which  is  a  corenatit  lo  account  yearly,  and  to  adjust  and  make  a  final 
aetttlement  at  the  expiration  of  the  partnership,  and  they  dissolve  the 
partnership  before  the  seven  years  are  expired,  and  account  together,  and 
ttrike  abidance  nhicli  is  in  favour  of  the  plaintiff,  including  several  items 
not  connected  with  the  partnership,  and  the  defendant  promises  to  pay  it ; 
an  action  of  assumpsit  lies  on  such  express  promise  (p).  And  trliere  A. 
and  B.  entered  into  partnership  to  work  a  coal-mine,  and  the  coal-mine 
being  worked  out,  ana  the  coal-pit  being  Hlled  up,  A  ■  said  he  would  join 
in  no  more  coal-pits,  and  A.  and  B.  agreed  to  divide  the  materials  and 
utensils,  each  party  taking  one  half  in  value,  article  by  article,  according 
to  a  valuation  to  be  made;  and,  after  the  valuation  had  been  made,  B. 
agreed  to  take  the  whole  at  the  valuation,  and  accordingly  took  possession 
thereof:  it  was  held,  that  A.  had  an  immediate  right  of  action  for  a  moie^ 
of  the  value  of  the  materials  and  utensils  (g). 

But  to  enable  one  partner  to  maintaiD  an  action  against  another  for 
any  partnership  money,  there  must  be  an  actual  account  settled  between 
them.  Hence  where  two  persons  jointly  undertook  to  procure  a  cargo  for 
a  vessel  for  certain  commission,  which  they  agreed  to  divide  equally  be- 
tween themselves,  and  one  of  them  received  on  account  of  such  commis- 
sion a  certain  sum  of  money;  it  wag  held,  that  the  other  could  not  main- 
tun  money  bad  and  received  for  a  moiety,  the  demand  arising  out  of  a 

(n)  SimpKH  V.  Rackham,  6  M.  &  (p)  FuJsr  v.<ffla>iH»i,  2T.R.479. 

P.  612 ;  7  Ding.  617.  (j>  Jackun  v.  Stiphrrd.  2  C.  8i 

(»)  Ri.cl<tlr<in  *.  Jabir,  Holt,  368.  U.  361  i  4  Tyr.  330. 
—Oibbt. 
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pntnenhip  tnmtactMMi,  and  no  aooount  having  been  seUled  between 
them  (9).  And  thk  aocoont  mnst  be  a /iiia/  one  also.  So  that  where 
in  an  actioo  fiv  nae  and  occupation  of  stables,  it  appeared  that  the 
plaintiff  and  defendant  bad  been  engaged  in  running  a  stage-coach,  and 
weddy  aeoonnta  were  delivered  by  the  former  to  the  latter,  by  which  it 
appealed  Uiat  the  plaintiff  received  the  profits  for  the  purpose  of  dividing 
uem,  and  which  stated  the  sum  due  to  the  defendant  for  the  work  done : 
it  was  held,  that  they  were  not  evidence  of  set-off,  for  that,  to  become  a  mat- 
ter of  aet-ofi^  the  balance  in  a  partnership  account  must  be  final  (r).  But 
tibe  aoooont  need  not  be  one  in  writing ;  for  where  two  persons  became  part- 
ners in  a  particnlar  commercial  adventure,  and  the  one  sent  an  account  to 
the  other,  stating  a  loas  resulting  from  the  speculation,  and  the  latter,  on 
an  upfication  being  made  to  him  for  payment  of  one  moiety  thereof,  said, 
that  ne  would  call  and  settle  with  the  former :  it  was  ruled,  that  this  was 
anflScient  evidence  c^an  adjustment  of  the  amount  between  the  parties,  in 
an  action  broqgbt  by  the  former  to  recover  such  moiety  (5). 

Where  also  one  partner  guarantees  a  retiring  partner  by  bond  against 
the  debts  of  the  finoo,  if  the  guarantee  be  broken,  the  bond  may  be  sued 
upon.  Thns  where  the  condition  of  a  bond  recited  a  deed  of  dissolution  of 
partnenhip  between  the  plaintiff  and  T.,  in  which  was  recited  an  agree- 
ment^ thaty  subject  to  the  adjustment  of  the  partnership  accounts  as  therein 
mentiooedy  the  stock  in  traide  and  partnership  effects  should  belong  ah- 
aohitdy  to  T.,  and  all  debts  due  from  the  partnership  should  be  paid  by 
T. ;  and  that  T.,  and  the  defendant  as  his  surety,  snould  indemnify  the 
plaintiff  by  their  joint  and  several  bond  against  the  partnership  debts ; 
and  the  condition  was,  that  T.  and  the  defendant,  or  one  of  them,  should 
indemnify  the  plaintiff  against  the  payment  of  the  said  partnership  debts, 
and  an  coats.,  sc,  and  ml  actions  to  be  brought  in  respect  thereof.  To  a 
declaration  on  this  bond,  which  set  out  the  condition,  and  a  breach  of  it 
in  noD-piqrment  of  a  debt  due  fW)m  the  partnership  to  M.,  who  in  conse- 
qnenoe  witA  the  |daintiff  and  T.  for  it,  the  defendant  pleaded,  that  if  the 
pkaintiff  was  damnified,  it  was  through  his  own  default ;  and  it  was  held, 
that  under  this  plea  the  defendant  could  not  give  in  evidence  the  deed  of 
diaaohition,  to  show  that  it  contained  certain  stipulations  as  to  the  adjustment 
of  ^  accounts,  which  the  plaintiff  had  not  performed,  not  having  paid  over 
to  T.  a  balance  alleged  to  be  due  to  the  latter  on  such  adjustment :  and 
aboi,  tiiat  the  defendant  could  not  show,  in  reduction  of  damages,  that  the 
coata  of  T.'s  defence  to  the  action  brought  by  M.,  were  much  less  than 
tlie  Gosta  incurred  by  the  plaintiff  (f). 

Two  partners,  A.  and  B.,  on  the  26th  of  August,  1809,  agreed  to  dis- 
solve partnerslup,  as  from  the  1st  of  January,  1810,  and  that  neither  of 
than  should,  after  signing  the  deed  of  dissolution,  make  any  purchase  to 
hind  die  other;  but  mat  every  such  purchase  should  be  on  his  own  private 
necoont.  On  the  27th  of  October,  1810,  A.  assigned  his  properUr  to  his 
Cfeditots,  who  covenanted  not  to  sue  him ;  and  that  if  they  did,  the  deed 
of  assignment  should  be  a  release  to  him;  which  deed  was  signed  by  B. — 
A.,  after  signing  the  deed  of  dissolution,  having  contracted  debts  in  the 
name  of  die  firm,  B.  paid  them :  it  was  held,  1st,  that  B.  was  liable  for  those 
debts,  the  covenant  not  to  sue  A.  not  operating  as  a  release  to  B. ;  2ndly, 
that  supposing  it  had,  the  creditors  would  have  had  an  equitable  claim  on 

(f)  BcrviU  V.  Hammond,  6  B.  &  C.  (<)  Clarht  v.  Glenatt,  3  Stark.  10. 

149 ;  9  D.  &  R.  186.  —Abbott. 

(r)  FrMMit  V.  Coupland^  2  Bing.  (t)  WkiU  v.  An»i^l,  1  Mees.  & 

170;  9  Bfoeie,  319;  1  C.  &  P.  175.  Wels.  348. 


B-  and  C.,  baring  diMolved  partnenlup,  C,  after  bucIi  dinalution,  drew 
UJui  in  the  paHnmhip  Srm  m  bvour  of  D.,  he  not  knowing  of  luch  6a- 
■olntioD ;  upon  which  D.  bnmcht  hit  action  agilnit  all  tbe  fanner  p«rt- 
Mn  i  and  C.  hning  pleaded  liu  bankinptcy,  D.  entered  a  noUe  prof  qui 
m  to  Um,  and  wcorered  judgment  againrt  A.  and  B.,  which  wat  aftet^ 
wnda  ladded  bj  die  attomvy  of  A.  and  B.,  who  advanced  part^  and 
tonowed  die  reet  <d  the  mcnCT  on  their  jrint  credit :  and  it  waa  held, 
Alt  the  nmao  paid  hi  ntkfiictian  of  the  judgment  might  be  recovered  in 
■Joint  action  bj  A.  and  B.  againtf  C  (»). 

In  anj  cue  wbere  an  action  ii  bnraght  1^  one  partner  againit  another, 
iriio  intendi  to  defend  hinuelf  on  themnnd  afthn  relatlDiuhip,  it  will  be 
BtBewaiT  Aat  he  iboold  dittinctly  hy  bii  pleadinn  hrin^  the  tranmctiom 
wftUn  toe  Ibulta  of  paitnenhip  trauMictione.  Hence  in  aaiumpeit  fbr 
mm^  paid,  fbr  intereit,  and  on  an  account  itated ;  to  which  there  wai  a 
■laa,  that  at  the  time  of  the  commencing  of  ihii  nrit,  and  at  the  time  of 
tte  accniiiw  of  the  cauiei  of  action  in  the  declaration  mentioned,  the 
^afatiffand  defrndant  carried  on  bndneu  in  co-partner*hip,  and  that  the 
camel  of  action  aroee  out  of  trennctions  between  the  plaintiff  and  defen- 
dant  as  such  co  partnen;  and  that,  at  the  time  of  the  commencempnl  of 
the  suit,  the  accounts  of  (he  partnership  were  not  settled  or  adjusted,  or 
any  batnjice  struck  between  the  plaintiff  and  defendant.  On  special  de- 
murrer, it  was  held,  that  the  pica  waa  ill;  first,  because  it  did  not  show  that 
tbii  was  Bpartnenhip  transaction ;  secondly,  nor  (bat  (he  debt  was  due  to 
the  plaintiiTand  defendant  jointly ;  and  thirdly,  that  if  it  verc  to  be  taken 
to  be  so  alleged,  the  plea  was  bad  as  amounting  to  the  general  issue  (y). 

SacT.  v.— The  Means  by  which  thb  Relation  of  Partnbbbhip  wai 

BE  DBBTROYED  OR  AFFECT  ED  II 

Flan. 

1.   Bl|  Dl'lulHliDH     I 

3.  What   ««:t„ary   In  tftct   a 

DiuolHtion    

8.  The  Efftct  of  a  Diaolnlienm 

pmiaia    LiabUiliit    ttn- 

tratted  in  thi  Kamt  pf  tht 


.  ne  Efftct  if  a  Dia^luliimea 
ivbirqvtitt  Liahititin  ran- 
traeltd  in  Ihi  Kami  of  Iht 


1.  Bj  Ditiolvlion.'] — The  most  obvious  way  of  destroying  the  joint 
liability  of  parties,  connected  as  partners,  is  by  a  dissolution  of  the  iinn. 
This  dissolution  may  be  general  or  in  parL  It  will  be  getieml  where  the 
firm  ia  entirely  broken  up.  It  will  be  in  part  where  one  or  more  of  the 
partners  go  out  of  the  firm,  leaving  others  atill  united  in  the  relation  of 

Krtners.  But  before  we  enter  upon  the  eflect  of  such  a  change,  it  iriU 
neceaaary  (o  ascertain  what  steps  will  be  required  to  eflbct  a  dissolution 
in  reference  to  third  parties,  since  here  alio  what  may  create  &  dissolution 
between  the  individuals  themselves  may  not  have  Uiat  eff^t  with  third 
parties,  so  as  to  exonerate  partners  from  joint  liabilities. 

2.  What  nacuari/  tu  effect  a  Distoltilion.l — A  partnership  is  formed 

(u)  Halloa  V.  E^re,  I  Marsb.  603;       I  Smith,  411. 
6  TaqnU  389.  («)  II'orroK  v.  GrsyiOH,    I  Uee*. 

(i)Oa>onay.HaTp*r,5Zut.K5i      &  Well.  166 i  4  Dowl.F.C.TlB. 
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dthcr  Ibr  mmut  definite  or  indefinite  period.  If  the  former,  the  parties  are 
bound  bv  the  terms  of  their  agreement ;  but  in  the  latter  case,  so  far  as  the 
partiet  thcoiidTes  are  concerned,  the  partnership  may  be  terminated  at  a 
moment's  notice  b^  either  party ;  and  the  purchase  of  a  leasehold  interesty 
tt  pert  of*  stodL  in  trade  is  not  evidence  of  an  amement  to  contract  a 
partnenhip  conunensarate  with  the  duration  of  Uie  lease  (a).  And  in 
ueie  cases,  although  the  partnership  commenced  by  articles  unsealed,  in 
whidi  was  contained  an  agreement  for  a  co-partnership  deed,  yet  such 
partnenhip  may  be  dissolTed  by  purol  ^6).  So  it  two  partners  refer  matters 
in  difference  between  them  to  arbitration,  the  arbitrator  may  dissolve  the 
partnership  (c) ;  though  he  is  not  necessarily  bound  to  do  w{d).  But  the 
liiiiaey  of  a  partner  is  not  ipmf  facto  a  dissolution  of  the  partnership,  but  is 
a  ground  tat  the  dissolution,  if  the  other  partner  or  partners  come  to  the 
Court  for  a  decree  of  dissolution,  on  the  ground  of  such  lunacy  (e).  * 

The  Court  will  dissolve  a  jmrtnership  where  it  appears  that  the  business 
cannot  be  carried  on  accordmg  to  the  true  intent  and  meaning  of  the  az^ 
tides  of  co-partnership,  although  one  partner  objects  to  the  dissolution  {f). 
Bat  after  a  ctisscJution  of  the  partnership  bv  the  contract  of  the  partners, 
it  may  still  continue  for  the  puipose  of  wmding  up  engagements  with  third 
persons  (^). 

The  partnership  being  thus  dissolved  among  the  immediate  parties  con- 
cerned, to  make  the  dissolution  available  as  a  protection  against  the  claims 
of  third  narties,  it  is  necessary  that  notice  should  be  given  of  the  event 
If  such  tnird  parties  have  bad  no  previous  dealings  with  the  firm,  a  notice 
in  the  Gazette  wiD  be  sufficient  to  prevent  their  suing  both  parties  on  a 
•ecuritv  given  by  one  in  the  name  of  both,  after  such  notice,  it  being  a 
senerai  rule  that  notice  of  the  dissolution  of  a  partnership  in  the  Gazette 
IS  notice  to  all  strangers  (t).  And  in  all  cases  it  is  incumbent  on  them  to 
publish  the  dissolution  in  the  Gazette,  or  they  will  be  liable  to  an  action 
at  the  suit  of  a  creditor,  who  did  not  know  of  the  dissolution,  and  delivered 
ffoods  to  <me,  thinking  he  was  dealing  with  all  {k).  But  if  third  parties 
Save  had  dealings  with  the  firm,  an  express  notice  will  be  required,  to 
eaumerate  the  partners  from  subsequent  liabilities  contracted  with  mch 
parties  though  it  will  not  matter  in  what  manner  or  through  what  medium 
this  notice  is  conveyed  (/).  But  if  the  plaintifi)  in  an  action  on  a  bill  of 
exchange,  accepted  by  one  of  several  partners  in  the  name  of  the  firm,  be 
an  indorsee,  the  defendants  setting  up  a  defence  for  want  of  authority  to 
draw,  in  consequence  of  a  dissolution  of  the  partnership,  must  show  that 
tbe  payee  had  notice  of  the  resolution  of  the  rest  of  the  nrm  to  dissolve  the 
partnership,  and  be  no  longer  answerable  for  any  such  bills;  and  if  that 
M  not  done,  it  is  not  sufficient  to  prove  that  the  indorsee  had  notice,  for 


(a)  Cfwtkajf  v.  Maul;  1  Swans. 
508;  see  also  Akock  v.  Taylor,  1 
Tarn.  507  ;  and  FtaXhtnUmhaugh  v. 
Fmwkk,  17  Ves.  iuo.  298;  §.  P. 
Bmik  V.  5aiis0iii,  1  Nev.  &  Bi.  104 ; 
4  B.  &  Adol.  172. 

Jft>  RmOtMtrww  v.  Imbtr,  Holt,  368. 
Hblis. 
(c)  Grfn  V.  Warning,  1  W.  Black. 

475. 

{d)  SmmondM  v.  SfeavM,  1  Taont. 

549. 

(e)  Jmm  v.  iVoy,  2  Mylne  &  K. 
125;   and  see   Waitr$  v.  Taylor,  2 


Ves.  &  6.  299;  Sayer  v.  fifniMt,  I 
Cox,  107. 

(/)  Boring  v.  Dit,  1  Cox,  213. 

{g)  Crawthay  v.  CMnt,  15  Ves. 
Jan.  226. 

(t)  Godfrey  v.  Tumbull,  1  Esp. 
371.— Keoyon;  HVi^t  v.  Pulham, 
2  Chit.  121. 

(k)  Gorham  v.  Thompian,  Peake, 
42. — KenyoD. 

(0  MJvm'  V.  Hamkk,  16  East, 
169;  Buff0oi  v.  GitodaU,  3  Campb. 
147 ;  Newiomi  v.  C«lei,  2  Camp.  6l7 ; 
Graham  v.  Hapt,  Pcake,  154. — Ken- 
yon. 


h»  M  cnddcd  to  KnU  iaamitatvij  eJTnmiihmce  winefi  wootd  opwate  in 
bmor  of  dw  p*7W  (>)■ 

*a«nanl  partncnhip  need  not  be ptddidicd or  com- 

3 .i' J ^» ■ a .  i:-l:i:^  ^ I 


t  •ralimiK  donmnt  pulnar  fr 
a  dw  mloBgot  BpramiMoiy 


MMMl  ngigsBMnl^  M  dw  maniig  of  ■  pramiMoiy  note  in  tne  iMine  of 
UMeK4nii(tt),Mdieci«dhin)iila  not  bare  been  giren  on  tbeeecuri^ 
cf  an  Indlridnal  not  known  to  be  in  dM  finn. 

TtnH  iriMn  S.  and  otben  canied  on  borineai  under  die  name  of  die 
"  Tbe  Madoc  CoUnY  Company,"  and  S.  widtdrew  ttam  ibe  firm,  wbidi 
aftarwardi  bacama  indebted  toC,  no  notice  banw  been  given  to  C.  or  the 
MbUcors.'*  wididntwiaf :  it  ««•  bdd,  that  S.  ««•  not  luUe  Ibrthe 
dab^  ibare  bati^  na  MiffleMDt  eridcoee  tut  be  had  ever,  while  a  partner, 
liftia^nlLJ  hinndf  ai  m^  to  C,  or  amamd  eo  pnUiclj  in  that  diamo< 
tar  that  C.  nwt  ban  Im^  pteanmed  to  enow  tXitfo). 

S.  lie  ^fiet  t^  a  Duiobaio»  em  p«moM  LkbUUia  etmtneted  in  tie 
Waaw  o^lfe  Firm.}—Tbe  HabiHtifa  itftbe  firm  anung  fA  other  m^  be 
modified  in  anj  waj  the  pirtiee  think  proper,  bat  no  wreeroent  anKmg 
themielTea  can  abeolve  tbnn  ordtber  of  them  fim  r&eirliaUlitiai  to  third 
partiei.  Hun  where  C,  H.  and  N.  carried  on  buvnew  under  die  name 
of  J.  K.and8oD%  and  being  indebted  to  A.,  C.  tetitedfiom  thepartner- 
diip,  and  M.  and  N.  agreed  to  liquidate  all  the  concernB  of  the  partner- 
•bip,  and  M.  afterwards  retired,  and  HdvertiEemciits  of  the  disiolulions  of 
l)Olh  partncrshtpB  were  at  the  same  time  inserted  in  the  Gazette,  tf- 
then  took  in  a  new  partner,  and  the  business  was  carried  on  in  the  ari^nal 
name  of  J.  K.  and  Sons.  A.'i  account  waa  transferred  to  the  new  firm, 
and  he  received  accounts  and  payments  from  them ;  but  it  did  not  appear 
that  be  ever  saw  the  Gazette,  or  (bat  either  he  or  the  new  partner  ever 
wreed  to  the  subetitution  of  the  responsibility  of  the  new  finti  for  that  of 
the  old :  it  waa  held,  that  the  three  original  parljicn  were  not  released  from 
their  responsibility,  but  were  liable  at  the  suit  of  A.  (;i).  In  another  case, 
F.  sold  goods  to  H.,  S ,  and  P.,  who  were  partners  in  trndc,  and  received 
a  bill  of  exchange  for  the  amount,  payable  to  his  own  order,  drawn  by  S. 
and  P.  upon  H.,  which  was  no!  accepted.  H.,  S.,  and  P.  dissolved  part- 
nership before  the  bill  became  due,  and  at  the  lime  of  the  dissolution  had 
sufficient  assets  to  pay  all  partnership  debts ;  S.  and  P.  then  entered  into  a 
fresh  partnership  with  two  other  persons,  and  carried  on  trade  at  New- 


sufficient  assets  to  pay  all  partnership  debts ;  S.  and  P.  then  entered  into  a 
fresh  partnership  with  two  other  persons,  and  carried  on  trade  at  New- 
foundland, where  the  old  firm  had  an  establishment,  and  were  there  pos- 
sessed of  considerable  property,  which  was  sold  to  (he  new  firm.  F.,  the 
holder  of  tlie  bill,  delivered  it  to  P.,  to  procure  payment  of  it  out  of  (he 
aasets  of  the  old  firm  at  Newfoundland;  and  P.,  in  the  adjustment  of  part- 
nership accounts  with  H.,  expressly  debited  the  latter  with  (he  amount  of 
the  blU,  as  having  been  paid  out  of  tlie  funds  of  the  old  lirm;  but  the  bill, 
which  was  never  cancelled,  waa  returned  again  to  F.,  who  sued  H.,  S., 
and  P.  upon  it  S.  and  P.,  who  hod  in  the  meantime  become  bankrupt!, 
suffered  judgment  by  default;  it  was  held,  that  F.  had  not  to  dealt  with 
his  debt  as  to  diicharge  the  liability  of  U.  (;).  Nor  will  a  general  disso- 
lution of  perlnerahip  between  A.  end  B.  operate  to  dischatge  A.  from  hia 
responsibili^  for  the  lubaequent  conduct  of  B.  in  respect  of  the  engage- 
ment of  the  partnership  with  third  persons  made  prior  to  the  dissoTu- 
tiDn(r). 

(m)  A»(h  v.  Qain.  7  Price,  193,  n.  (p)  Kirsn  v.  Kiraan,  3  C.  &  M. 

(n)  Hutk  V.  &»«>.  1  Nev.  &  M.  617i  4  Tjr.  491. 

104;  4  B.&  Adol.  172.  (a)  F«a(Jimt«<  v.  Hunt,  ZD.H 

{«)Carttrr.WhalUy,l^.^Aioi.  B.333i  IB.ScC.113. 

/ 1.  (r)  Ault  V.  Geodrieh,  4  RoM.  430. 
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Thk  priiid|4e  of  paitner*t  liability  is  earned  so  &r  that  a  person  de- 
poaitiiig  money  with  bankers,  and  taking  their  accountable  receipts,  does 
not,  by  coDtinuing  to  leave  his  money  in  the  bank  after  a  dissolution  of 
the  original  firm,  and  m  eonstitation  of  a  new  one,  which  consists  of  some 
of  the  members  of  the  old  bank  and  of  other  persons,  discharge  the  former 
partners  who  hare  gone  out,  although  he  receives  interest  regularly  from 
the  new  firm,  gives  them  no  notice,  and  continues  to  transact  business 
with  them  in  the  common  course,  and  that  for  a  period  of  four  years,  and 
until  they  become  insolvent  Nor  are  those  circumstances  sufHcieutly 
strong  to  justify  such  a  case  being  left  to  a  iury  (s). 

So  where  on  the  dissolution  of  a  partnership,  it  was  agreed  between  two 
partners,  that  one  should  take  upon  himself  to  discharge  a  debt  due  to  the 
plaintiff,  who  was  informed  of  it,  and  expressly  agreed  to  exonerate  the 
other  partner  from  all  responsibUity :  it  was  held,  that  this  arrangement 
did  not  constitute  any  defence  to  an  action  brought  by  the  plaintiff  against 
both  partners,  the  debt  not  being  satisfied  by  the  one,  nor  any  new  security 
having  been  given  (/).  And  where  one  of  two  partners  applied  trust  mo- 
ney in  the  traoe  with  the  privity  of  the  other  partner ;  and  fdterwards  tliey 
separated,  and  the  partnership  effects  were  assigned  over  to  the  first,  who 
took  on  him  the  debts ;  this  was  held  to  be  no  payment  in  discharge  of 
the  other  partner,  but  both  were  liable  to  make  good  the  trust  money  (2/). 
But  where  the  plaintiff  kept  a  general  account  with  A.  as  his  banker  and 
army  agent,  and  B.  became  a  partner  with  A.  for  a  limited  period,  and 
retired  on  its  expiration,  without  the  knowledge  of  the  plaintiff,  and  A. 
afterwards  became  hanlorupt,  until  which  period  the  account  continued 
between  the  plaintiff  and  A. :  it  was  held,  that  payments  made  by  the 
latter  to  the  plaintiff  after  the  expiration  of  the  partnership,  not  having 
been  appropriated  by  him  at  the  time  to  any  particular  debt,  B.  might 
conader  such  payments  as  being  made  in  reduction  of  the  balance  due  at 
the  expiration  of  the  partnership ;  and  that  he  was  not  accountable  to  the 
plaintiff  for  any  sum  recived  by  A.  on  account  of  the  latter,  subsequently 
to  such  expiration  (x). 

Upon  the  principle  that  a  party  cannot  be  plaintiff  and  defendant  at  the 
same  time,  the  partners  in  one  house  of  trade  cannot  maintain  an  action 
against  the  partners  in  anotlier  house  of  trade,  of  which  one  of  the  part- 
ners in  the  plaintifTs  house  is  also  a  member,  for  transactions  which  took 
ece  while  he  was  partner  in  both  houses ;  and  that,  whether  the  action 
brought  in  the  lifetime  of  the  common  partner,  or  after  his  decease  ; 
hat  after  his  decease,  the  surviving  partners  of  the  one  house  may  sue  the 
surviving  partners  of  the  other  house,  upon  transactions  subsequent  to  the 
decease  of^the  common  partner  (y).  Thus  where  A.,  B.,  and  C.  carried 
on  trade  in  partnership,  and  A.  was  also  partner  with  D.,  and  A.  being  in- 
debted to  the  firm  of  A.,  B.,  and  C,  before  the  dissolution  of  that  jpartner- 
ship,  unknown  to  D.  indorsed  a  bill  in  discharge  of  the  private  debt  due 
fiofn  A.  to  A.,  B.,  and  C,  and  immediately  afterwards  indorsed  the  same 
bin  to  a  creditor  of  the  firm  of  A.  B.,  and  C.  The  partnership  of  A.,  B., 
and  C.  having  been  dissolved :  it  was  held,  that  A.  and  D.  could  not 

(s)   Garrow  dubitanie ;  Cough  r.  Petke,  213. 

Baotst,  4Price,  200;  aod  tet  Davit  (x)  Brooke  v.  Enderbu,  4  Moore, 

V.  EUU€,  7  D.  &  R.  690;  5  B.  &  C.  501 ;  2  B.  &  B.  70 ;  and  see  Botan- 

196 ;  1 C.  &  P.  368.  ^uet  v.  Wray,  6  Taunt  697  ;  2  Marsh. 

(c)  Ltidj^  f.  Dims,  3  B.  &  A.  611.  319. 

(a)  SmiA  v.  Joawsm,  5  T.  R.  601 ;  (y)  Ibid. 
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malntun  titwer  ^unrt  B.  and  C.  fortfaebOl; 
niTMid  t^  A.  ontof  tbefundtoTA. MMlD.t«  A.,B,  i 
«f  BUpmttledibt;  and  A.  and  D.  aftenrudi  baring  become  DeIlE^Ip^  ii 
WH  hud  that  tbdr  UMgneet  coold  not  nwhileiii  mcfa  actiotn  (i).  So 
wbere  A.  bdng  parbm'  with  B.  in  odd  mneetilile  hotiee,  and  with  C.  in 
mcrther,  the  booM  of  A.  and  B.  indaned  a  bill  to  the  hotne  of  A.  and  C, 
after  which  B.,  adiiw  for  the  honw  of  A.  and  B.,  leueited  KcntitiM  to  a 
iugp  amonut  from  the  dnwcr  of  the  biD,  npon  an  agreement  bj  B.  that 
Oe  Un  AoM  he  taken  up  and  liqiridated  hj  B.'i  hmae,  and,  if  not  paid 
WAe  acceptor  when  due,  ibonU  be  retained  to  the  drawn;  it  ww  ndd, 
nat  the  aecnritiea  being  paid,  and  tba  mooer  received  h;  B.  in  MtiAc- 
tbn  of  the  UIL  A.  wai  bound  hj  thii  act  of  hii  partner  B.,  whether  in 
ftet  known  to  him  or  not  at  the  lime;  anddterefore  that  heeonld  not,  in 


c  ImU  ^aiut  the  aecepton,  after  >ich  aatia- 
faction  received  through  the  mediom  of  and  bj  agreement  with  B.,  in 
diaehaige  of  lbs  aame  (a).  Whcra  A- B^  and  C.,  traded  under  the  firm 
of  A.  and  B.  in  the  cotton  hurineai^  (C.  not  being  known  to  the  world  aa 
■  partner,)  and  A.  and  B.  tndad  aa  partnen  alone  nnder  the  Mm*  firm 
aa  grocen,  and  a  halt  givm  to  them  in  the  cotton  bunnm,  in  which  C.  waa 
Intemted,  waa  indaned  in  the  common  firm  of  A.  and  B.,  by  A.  and  B. 
only,  lo  provide  for  a  dishonoured  acceptance  in  the  grocery  businCBS,  but 
■ucQ  iniloraemcnt  was  unknown  to  C,  of  whom  tlie  indoraee  had  no  know- 
ledge at  the  time:  it  was  held,  that  C.  was  liable  to  be  sued  by  him,  he 
not  knowing  nf  ihc  misapplication  of  the  partnership  Fund  at  the  time  (6). 

4.  Tht  Effirt  of  a  Diisolutiim  on  luttcauenf  LiabilUitt  contracted  in  tht 
Home  of  the  i''trjn.J — Where  a  partnership  has  existed,  but  one  of  tlie 
partners  has  retired  without  notice  being  given  in  the  Gazette,  and  the 
name  of  the  iirm  is  Btill  preserved,  a  person  deahng  with  the  firm  af^er 
the  diuotution  may  stiJl  coll  upon  all  the  original  parties  unless  he  bad 
notice,  ur  knew  tLat  one  of  them  had  retired  (c). 

Where  one  of  three  partners,  aflcr  a  dissolution  of  partnership,  under- 
took by  deed  to  pay  a  particular  partnership  debt  on  two  bills  of  exchange, 
and  tliat  was  conimunicaled  lo  (be  holder,  who  consented  to  take  tho 
teperale  notes  of  the  one  partner  for  the  amount,  strictly  reserring  his 
right  against  all  three,  and  retained  possession  of  the  original  bills :  it  waa 
held,  lliat  the  sepoTale  notes  having  proved  unproductive,  lie  might  still  re- 
lort  to  Ilia  remedy  against  the  other  partners,  and  that  the  taking,  under 
these  cireumstaiiees,  llie  separate  notes,  and  even  afterwards  renewing  tbera 
leveral  times  successively,  did  not  amount  to  satisfaction  of  the  joint 
debt  ((). 

But  if  the  parties  have  given  the  ret|uiaite  notice  before  pointed  out, 
Ihey  will  he  exonerated  in  reference  to  all  snsbequent  contracts  in  the 
name  of  the  firm  (f) ;  and  the  remaining  partners,  where  the  dissolution 
it  by  parol,  cannot  put  the  partnership  name  to  negotiable  securities  soai 
to  bind  the  retiring  partner(g) ;  so  that  a  bill  drawn  and  accepted  after 
the  dissolution  of  a  partnership,  though  dated  before,  does  not  bind  the 

(t)  Jonn  V.  IdIm.  4  Maan.  &  Ryl.  Hanimrv.  Cowp.  449:  StMtt  v. 
613;  9B.6i:C.632.  Eltg,  i'C  U  P.  614. 

(a)    Jacaud   v.   Frtnck,    12   Kast,  (.)  Rtdfard  v.  Dtakia,  3  Ii.  Si  A. 

317.  210;  2SUrk.  178. 

(6)  SB.an  V.  Stall,  7  Eest,  209 ;  3  (/)  H'wd  v.  Brodditfc.  1  TaunU 

Snith,  199.  104;  Ault  v.  GoaJrirh,  4  Ruu.  130. 

(e)  Parkin  V.   CaTTu\hiti.  3  Esp,  (<)  J6<t  v.  SuHdit,  3  Esp.  108. 

S4S.—U  llSanc;     and  set  Fox  v. 
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other  putnen  (ij.     So  after  m  partoenbip  bai  been  diuolved,  one  of  Itro 
"-  n  hu  not  power  to  tuod  the  other  in  an  acdoti  brought  agaiiiiE  both 


jointlT,  by  giving  a  cogncmt  to  ^y  the  debt  and  coati  ai  betiveen  tttomejr 
and  client;  and  the  cognoritbema  given  without  the  knowledge  orasieDt 
of  Ae  co-defendant,  tbe  ConTtwHreelaaide  a  iudgcient  and  execution  en- 
tered np  and  Mwd  out  thereon  (i).  So  (u  toe  dissolution  of  a  partner- 
dup  between  A.,  B.,  and  C,  a  power  nven  to  A.  to  receive  lUl  debit 


■gpwtnet  tr 
ipdebta;— ii 


a  bill  of  exchange  in  the  nune  of  the  partnership, 
Aoiwb  dnwo  by  tiim  in  that  name,  and  accepted  by  a  debtoi  of  the  part- 
nentaip  after  the  divolution,  so  that  the  indorse  cannut  nwintaia  aii  ac- 
tion on  ibe  bill  ^ainat  A.,  B.,  and  C^  a«  partnen  {k). 

It  teem  that «  partneialiip  finn  may  protect  thenuelvei  from  liabili^et 
to  p^  una  aec^ted  b^  one  in  the  name  of  all  the  Ann,  by  notice  of  dis- 
wuitMO  ^mnbv  pobLc  advertisement  in  the  uewspapera,  and  proved  to 
li«*e  been  neanred  by  the  payee  and  indoraeea,  although  the  dusolutioa 
liM  not  apfaned  in  Im  Oaaatte,  even  where  the  partnership  was  not  tot 
»  deAnile  and  limited  period,  or  one  that  miebt  be  oiasolved  at  pleasure,  but 
WH  &r  a  st^pidated  continuiQg  term,  diaaolahle  only  on  certain  condition^ 
wbidi  had  not  been  performed,  io  that  it  was  doubtful  whether  the  por^ 
Benhip  WBlinned  to  exist  in  point  of  law  «  not,  and  there  was  no  special 
ccntmet  among  Iheaaelves  tlut  the  linn  was  not  to  be  liable  for  the  acts  of 
iBdivUaalpaitneit(Q-  But  where  by  a  deed  of  dinolutian  of  partaerghip, 
npowerwaa  tcaenred  to  the  remaining  partnen  to  use  the  name  of  the 
!t  in  the  proaeeution  of  all  suits  for  the  recovery  of  the  part- 
ta ; — in  an  action  where  judgment  had  been  obtained  by  all  the 

■  pceriondy  to  the  disaolution :  it  wa«  held,  that  the  remaining 

■  ware  authoriied  under  the  power  in  the  deed,  to  give  the  defendant 
■  note  fix  the  payment  of  the  sixpeacesi  under  the  Lo^s'  Act,  on  behalf 
of  themaelvea  and  the  retiring  partner  (m). 

If  ttiree  partnets,  A.,  B.,  and  C,  order  ^ooda  &om  abroad,  and 
dioi  diaaolve  partnership,  and  make  over  their  property  lo  trustees  for 
ttdr  crcditora,  leaving  A.  and  B.  as  Rgents,  Io  settle  the  affain  of  tha 
firm,  and  the  goods  arrive,  and  are  delivered  to  A.  and  B.  In  ati  action 
■gaiiut  A.,  B,  and  C,  for  the  freight;  C.  is  not  liable  (n).  So  if  an 
Older  for  goods  be  given  by  two  partners,  and  nfterwards  tlie  partner- 
i*  dilBOlved,  if  a  bill  be  drawn  on  the  two  partnen,  but  accepted 
by  one,  who  carries  on  a  separate  trade,  and  the  goods  are  delivered 
w  mm,  no  daim  can  be  made  on  tlie  other  partner  (o).  So  whi^re  good* 
«a«  omaigned  to  two  for  sale  by  commission  ;  upon  a  di«olutian  of  part- 
net^dp,  and  the  commission  to  sell  was  aoumed  by  one :  it  was  holden 
that  be,  having  lold,  wm  rigfatl)r  sued  for  money  had  and  received,  which 
■etion  eonU  not  have  been  maintained  against  both,  although  an  actiMi 
fcr  not  accounting  would  have  laid  ^ainit  both  (p). 

Whav  the  par^  sued  as  a  partner,  for  the  value  of  goods  flimiihed  for 
"the  owner*  of  a  ahip,"  was  neither  a  partner  in  fact  at  the  time,  (having 
Mrled  with  hia  share  lome  time  before),  nor  held  himself  out  as  such. 
Laving  before  withdrawn  bit  name  from  the  description  elihe  firm  at  the 
ooonting-hoine,  and  sent  circular  letters  to  the  coriespondenla  of  the 

(m)  BaHon  V.  I«rtl.5B.  k  A.3BT. 

fit)  Fhdrrv.  IVillEi,  lM*nb.248; 
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booM,  nodQring  A*  dungs ;  it  wm  liel4  that  he  eouU  not  be  chaned 
merdj  beeiMe,  hMving  dmctjnlj  ccmnycd  Ui  whok  ihars  in  the  ihip  b»- 
fcrc  that  time,  be  had  nbeeqaenllj' JMned  with  the  ungnee*  of  the  banknipt 
partnen  in  the  ihip,  in  making  a  good  Ijde  to  it  la  a  purchaKT  from  the 
•angneei  (9).  And  where  the IcMee  of  a  Ixraee  and  hu  partner  in  trade 
Bgreea  to  pi^  the  leewr  annually,  dining  die  leodne  at  toe  leNee's  term, 
VU.  percent,  on  theeoet  of  new  bnilditin  if  the  Icawnwonld  erect  them: 
In  Ihu  eate,  thougli  the  partner  qinta  toe  ptemieei,  he  It  liable  on  tiiif 
eeDatnal  agieenent  daring  the  rendiw  of  the  term  (r). 

But  aldiMieh  the  par^  iued  hai  actualij  quitled  ute  firm  and  given  all 
doc  notiGe,  idU  be  inll  be  liaUe  oa  a  praniMocy  note  made  in  the  name 
of  the  firm  in  which  he  had  been  a  partner,  though  it  waa  drawn  after  the 
diMotntiou  ofthepartnerehipiif  beKifihbiiiMnietocontii)nein  tbelinn, 
aMioDghthaphuDtiffknewaiat&et  atthetimahetooklhenote(«)-  So 
where  after  the  diMolution  of  paitnenhip  between  A.  and  B.,  and  the  ad- 
vattlwnMiit  ctf  itin  the  Gaiette,  A.  accepted  a  liiU  bearing  d^previoiuly 
to  dit  diwaludon,  (or  the  accommodation  ofa  third  penon,  who  indoned 
it  fbr  value;  it  wwfadd,  that  aootber  partner,  who  pertnitled  hie  name  to 
lemain  over  the  place  of  borineaaaa  a  member  of  the  firm,  afterthe  dinoltt- 
tton,  notice,  Bodlndorsemen^  waa liable  •■  a  partner  to  a  ftoi^;!^  fao]der(f). 

Kit  the  continmng  the  retired  partner'*  nnme,  miut  be  with  hii  eoiuent, 
for  if,  aAcr  a  dissoliitiun  of  partnerahLp,  and  notice  of  it  published  in  ttic 
Gazette  and  sent  round  to  tlie  cuitomers  of  llic  house,  one  of  the  partners 
carries  on  the  business  under  the  whole  firm,  and  draws  and  accepts  bills 
in  that  firm,  the  other  partner*  are  not  bound  lo  apply  for  an  injunction 

Tiitst  his  doing  so,  and  are  not  liable  upon  such  billa  to  a  person  ignorant 
ihe  dissolution  of  partnership  (u).  So  nn  indoisce  cannot  recover 
against  the  acceptors  of  a  bill  of  cxehange  accepted  !>y  one  who  was  for- 
merly' a  partner,  If  such  person  lisd  censed  to  be  a  partner  at  the  time  of 
the  accepting  of  the  bill,  even  thoiieh  the  bill  was  accepted  for  a  partner- 
■hip  debt,  unless  the  person  still  held  himself  out  to  the  worid  as  a  partner, 
Bi  if  he  allowed  his  name  to  remain  on  the  door  of  the  house  of  business, 
ortheliite(j). 

5.  Diuolution  bj/  Bankruptcy,'] — The  bankruptcy  of  a  firm  dissolves 
the  partnership,  and  the  bankruptcy  of  a  single  partner  has  the  same  eflect 
^tdJorf  himself  and  (he  remainder  of  the  firm  (y). 

A  solvent  partner  cannot,  after  nn  net  of  bankruptcy  committed  by  his 
co-partner,  make  the  firm  liable  upon  a  bill  of  exchange  (i). 

6.  Distoluiion  by  I)tath  of  a  Partner,'] — The  death  of  a  partner  of 
itself  works  a  dissolution  of  the  partnership ;  and  the  mere  want  of  notice 
does  not,  it  seems,  make  the  estate  of  the  deceased  partner  liable  to  tlio 
continuing  partners.  Senii,  if  one  of  the  partners  is  an  executor  of  the 
deceased  (u).  And  Ibis  rule  holds  good  although  (he  partner*hip  be  for  a 
term  of  yeats,  and  the  death  of  a  partner  i«  before  the  t^rm  boa  expired  (fr). 


(a)  IU'lMrv.ffNinftJ(,1SEul,  169. 
<r)  Hobv  t.  n«b<ieh,  7  T.unL  157 ; 
3  Marsh.  433. 

())  Broun  V.  iMiiard,  2  Chil.  120. 

fi\  Wiltiam,  1.  Amu.  2  SlaA.  290. 
lenborougli. 
(H)A'ncu»CT.Cdl(i,2Camp.6l7. 
— Ellenborough. 

(i)  Dolman  r.  Orthard,  3  C.  &  F. 
7M— Abbott. 


(S)  KentT.  Bur>tiinl,4  Rnss.260; 
Ptaeotk  V.  Ptaeaek,  16  Ves.  HO ;  Foi 
*.  Haabury,  Cowp.  H5  ;  Ex  parll 
Smith,  5  Ves.  295. 

(0  Ex  parU  Eltii,  I  ModL  It  Bllgh, 
349;  sod  see  Ramrinthim  v.  CaUr. 
1  SUrk.  228  ;  see  amU,  760. 

M  ViLlliamy  r.  Noil*,  3  Mir.  614. 

(i)  Giltapit  1.  Utimiltn,  3  Uidd. 
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Sect.  VI.— The  Means  bt  which  the  Relation  of  Partnership  may 
be  de8troted  or  affected  in  reference  to  the  rlqhts  of  the 
Firm. 

a.  By  Dmolutian 1115   I  3.  By  tlte  Death  of  one  of  the 

2.  ByBanknvptcy    1117   |  Partus 1117 

1.  By  Dissolution,'] — By  a  dissolution  of  the  partnership,  the  relation 
existing  between  the  parties  is  destroyed,  but  partners  stul  retain  their 
ru^hts  over  the  partnership  property,  though  no  person  can  make  any  use 
01  the  property  inconsistent  with  the  purpose  of  winding  up  the  con- 
cern (c).  Ana  should  any  members  of  a  partnership,  either  in  the  ordi- 
nary course  of  trade,  or.  in  closing  the  transactions,  after  a  dissolution, 
seek  to  exclude  others  from  a  just  share  in  the  management,  the  Court 
will  appoint  a  receiver  (<Q. 

Where  there  are  no  articles  prescribing  the  terms  of  a  partnership,  the 
consequence  (tf  a  dissolution  wul  be  a  general  sale  and  account  of  the  joint 
property.  One  or  more  partners,  therefore,  cannot  insist  on  taking  the 
share  m  another  at  a  valuation,  or  that  he  shall  remove  his  proportion 
from  the  premises,  thereby  securing  the  good-will  (e).  Thus  where  arti- 
cles of  partnership  provided  that,  upon  its  expiration,  the  stock  in  trade 
should  be  divided,  received,  and  tsJien  by  the  partners,  according  to  their 
respective  interests :  it  was  held,  that  as  they  could  not  be  carried  into 
execution  literally,  by  the  general  law  of  partnership,  the  settlement  must 
be  by  a  sale  and  division  of  the  whole  {f). 

If  a  partner,  after  dissolution  of  the  partnership,  continue  to  trade  with 
the  joint  properW,  he  must  account  for  uie  profits.  But  where  a  partnership 
is  dissolved,  and,  after  the  dissolution,  one  of  the  partners,  without  the 
consent  of  the  other,  continues  in  possession  of  the  partnership  effects,  and 
carries  on  the  same  business  on  the  same  premises,  in  the  course  of  which 
the  specific  effects  that  belonged  to  the  partnership  are  in  whole  or  in  part 
consumed  and  replaced  by  others,  the  effects  which  are  found  on  the  pre- 
miseSy  and  with  which  the  business  is  carried  on  at  the  date  of  the  decree, 
declaring  the  partnership  to  have  been  dissolved  before  the  institution  of 
the  suit,  are  not  to  be  treated  as  property  of  the  partnership  (g). 

Either  partner  after  a  dissolution  of  partnership  may  receive  debts  due 
to  the  firm,  notwithstanding  a  stipulation  in  the  deed  of  dissolution  that 
one  only  shall  receive  all  debts :  and  either  party  may  also  give  a  release 
to  a  debtor  of  the  firm  (A).  And  it  has  been  held  that  payment  to  one 
of  two  partners  of  a  partnership  debt,  after  they  had  appointed  a  third  per- 
son to  collect  the  debts,  and  with  notice  of  such  an  appointment,  was 
eood(i).  So  where  on  the  dissolution  of  a  partnership,  it  was  agreed, 
Uiat  the  joint  debts  should  be  received  by  an  agent  appointed  by  both 
partners,  for  the  discharge  of  their  joint  debts,  and  the  defendant  ac- 
ceded to  this  arrangement,  but  afterwards  one  of  the  partners  counter- 
manded the  authoritv  given  to  the  agent,  and  demanaed  the  debt  from 
the  defendant,  which  he  paid :  it  was  held,  that  no  action  for  the  re- 
caverv  of  the  debt  was  maintainable  in  the  name  of  the  partners  (^'). 
Bat  if,  after  dissolution  of  partnership,  and  a  notice  in  the  Gazette  re- 

(c)  Crawthaif  v.  Maule,  1  Swaost.      607. 

507.  (g)  Nerot  v.  Bumard,  4  Russ.  247. 

(d)  Wilum  V.  Grmnwood,  1  Swanst  (h)  King  v.  Smith,  4  C.  &  P.  108. 
481 ;  I  WiU.  C.  C.  223.  — Tenteiden. 

(e)  Fmthentonhaugh  v.  Fenwick,  (i)  Porter  v.Tavlor,  6  M.  &  S.  156. 
17  Vcs.  mo.  298.  0*)  Bri»Um  v.  TayUn-,  2  Stark.  60. 

(/}  Cook  V.  ColUngridge,  Jacob,      — EUeoboroagh. 


qiuring  that  delitB  due  to  the  putnerabip  ikell  be  paid  lo  ont  of^  tke  parl- 
ncn  tnlf,  *  Tccdpt  be  giren  coDu^TcIy  oy  tha  other,  dated  prior  to  the 
diMohtion,  lueh  receipt  i*  void(ft). 

Partner*,  hovercr,  mbreakinc  up  a  paitnenhip,  may  make  what  dinw- 
dtlon  cC  or  regulation*  retpeebng,  the  paitoenhip  property  they  tfaiok 
Broper,  and  hy  (aeh  ^nnnenti  the  general  liehta  ^pertuning  to  the  dif- 
MMit  member*  of  Iha  firm  majrb*  coi>tiiNdcd(f). 

fint  wbtra  artliriiig  partner,  bf  an  agreement  in  writiiiig,  aangnedand 
BsU  dl  the  Mock,  iriSt,  fte^  to  the  cwtinniw  potMr,  who  agreed  to 
ftcf  ■  debt  oirii^  \j  tM  retbing  partner,  and  wo  to  pay  Um  an  amud^ 
if  lOOL,  fbr  the  doe  payment  of  which,  the  agrcamcat  rcdted  that  tba 
ftlbwof  thaecaitinuiiH  pntner,  whova*  not  a  partner  theral^  wooU 
ba  aaeurity:  it  waa  hrid  to  ba  an  exeeotoiy  amammt;  and  that  the 
ftlbar  reftuinc  to  become  aecurity,  the  partnerMup  itod^  Ice.,  waa  not 
Awaby  tnuMRncd  lo  the  continning  partner  (■). 

To  cira  afiet  to  an  agreement  of  du*  nature,  a  Court  of  Equity  will 
flcdar  Unt  a  particobr  bmik  oaed  in  the  tnde  iboaU  become  the  ezdwire 
puuatlj  of  one  of  die  partnen,  and  that  a  my  of  it  ihould  be  ddivered 
to  Uw  other  («).  But  by  a  covenant  dial  the  plaintiff  ilall  have  tha 
Bcdaty  ofgoodakia  warctMuae,  which  i>  to  be  the  deEnidant'^  the  defen- 
dant la  not  homid  ted^ter  the  Koodi(o). 

In  making  agieament*  with  the  conimiiing  firm,  cire  ihould  be  taken 
to  preveul  lUch  aereementi  operRling  as  a  continuance  of  the  firm  in  re- 
lation to  tlie  retiring  partner.  Hence  if  s  retiring  partner  auign  all  hii 
•hare  in  the  concern  lo  two  of  the  continuing  partners,  upon  trust  to  pay 
him  an  annuity  for  his  life,  mt^ect  to  abatement  or  enlargement  vU/i  lit 
^Mctuation  of  Iht  projitu  of  Ihe  trade,  that  will  not,  with  reference  to  cre- 
ditoia,  detenuine  tlie  partnerBhip.  Money  lent  to  a  trnder  by  a  partner 
who  retire*  from  buiineas,  at  legal  interest,  with  an  additional  annuity  for 
a  certain  term  of  years,  is  not  a  continuance  of  the  partnership  (p). 

And  if  a  relinng  partner  asaign  all  hia  ahcre  in  the  concern  to  two  of 
the  continuing  partners,  upon  truit  for  his  infant  children,  in  such  share* 
as  ha  should  appoint,  and,  in  debult  of  appointmcDt,  upun  trust  for  the 
children,  lo  be  divided  amount  them,  when  tlie  youngest  shall  attain  to 
twenty-one,  the  contingent  interest  the  father  has  in  the  share  so  as- 
aigned,  dependingupon  the  death  ofany  of  the  children  under  twenty-one, 
is  such  an  interest  reserved  b^  hlni  in  the  concern,  as,  with  reference  to 
creditors,  prevents  the  determination  of  t!ie  partnership  (q). 

If  an  indentltfe  of  partnership  for  a  term  of  rears  contain  a  proviso  that 
eilherpflttymay,if  he  be  deairoua  of  quitting  the  trade,  determine  ihepart- 
nenhip  by  giving  six  months'  notice  ;  he  cannot  dissolve  the  partnership 
and  then  set  up  a  trade  elsewhcie,  but  must  either  continue  the  partner- 
■hip  or  give  up  such  trade  altogether  (>')■ 

On  one  of  two  partners  retiring  from  trade,  it  was  leh  to  arbitrators  to 
determine,  amongst  other  things,  what  was  10  be  paid  to  the  retiring  part- 
ner for  the  gooil-wlll  of  the  trade  ;  and  thcv,  on  an  understanding  that  tha 
retiring  partner  would  not  set  up  the  trade'  in  the  same  street,  or  ila  vici- 
nity, awarded  500/.  as  the  sliarc  of  the  retiring  partner  for  the  good-will, 

(k)   JSndtrtoa  r.  Wild,   2  Camp.  (i.)  Slti-tni  v.  Carringlon,  1  Dougl. 

561.— Ellenboraugh.  S2T. 

(I)    BtUher  V.  Sikti,  8  B.  &  C.  (p)  Grace  t.  Smith,  2  W.  Black. 

IBS.  99a. 

(in)  Et  parU  Whetlir,  Buelt,  25.  (j)  Ei  p-rU  IVilua.  Back,  48. 

(■)  Lingtn  v.  Siaiptiui,  1  Sim.  k  (r)  Coiptr  v.  ll'alWl<m,  3  Chit. 

StB.  600.  431 ;  3  Dougl.  413. 
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ysihkkk  WM  paid ;  Imt  no  mentioii  was  made  in  the  award  as  to  the  retiring 
partner  not  carrying  on  the  trade  in  the  same  street  or  its  vicinity.  Af- 
terwards, he  having  set  up  the  trade  in  the  same  street,  a  decree  was 
made,  on  pwrol  evidence  of  the  miderstanding  on  which  the  award  was 
made,  injoming  him,  on  the  ground  of  fraud,  from  carrying  on  the  same 
trade  in  the  same  street  or  its  vicinity  (r). 

2.  By  BankruptcyJ] — In  the  event  of  bankruptcy  one  partner  may 
almost  universally  act  for  all  (s) ;  and,  as  between  themselves,  they  are 
entitled  to  the  balance  of  account  (/). 

A  solvent  partner  is  entitled  to  retain  the  partnership  books  when  the 
other  becomes  bankrupt  (u) ;  and  he  may  join  with  the  assignees  of  two 
others,  his  bankrupt  partners,  in  maintaining  an  action  for  money  bad  and 
received,  to  recover  back  from  a  creditor  the  amount  of  a  bill  of  exchange, 
received  by  him  from  the  acceptor,  and  indorsed  by  the  two,  afler  acts  of 
bankruptcy,  but  before  the  commission  is6ued(v). 

And  where  contracts  are  entered  into  before  the  partnership,  and  in 
performance  of  such,  after  the  bankruptcy  of  one  of  the  partners,  money  is 
jMid  byoneof  the  others  out  of  his  separate  property,  he  may  sue  for  such 
in  his  own  name  (jr). 

Where  an  action  of  assumpsit  is  brought  by  several  partners,  the  de- 
fendant may  plead  in  bar  the  bankruptcy  of  one  of  them  (y).  But  counts 
upon  a  promise  by  the  defendant  and  another,  since  become  a  bankrupt 
and  certificated,  may  be  joined  in  an  action  against  the  solvent  partner 
alone,  with  counts  on  promises  by  the  defendant  solely,  since  the  other 
became  a  bankrupt ;  but  the  defendant  might  plead  the  joint  contract  in 
abatement  (z). 

3.  By  the  Death  of  one  of  the  FartnersJl — Upon  the  death  of  one  part- 
ner the  good-will  of  a  traae  carried  on  in  partnership,  without  articles, 
sorvives  (a),  and  the  same  rules,  it  would  seem,  prevails  on  a  partnership 
between  professional  persons  (6).  And  where  a  partner  has  a  right  'to 
appmnt  a  person  to  succeed,  upon  his  deatli,  to  his  share  of  the  business, 
and  the  person  so  appointed  refuses  to  accept  that  share,  or  to  comply 
with  the  stipulations  of  the  articles,  the  partnership  is  disssolved ;  but  the 
dissolution  is  not  a  dissolution  which  is  wrought  by  the  exclusion  of  the 
appointee  by  the  surviving  partners  (c). 

A  deceased  partner  having  contracted  in  his  own  name  for  a  lease  of 
premises,  to  be  employed  in  the  partnership  trade,  the  Court  refused  to 
restrain  the  landlord  from  granting  a  lease  to  his  representatives,  but  re- 
strained the  representatives  from  disposing  of  the  lease  when  granted,  ex- 
cept for  partnership  purposes,  and  with  the  assent  of  the  surviving  part- 
ner ((/).      So  an  injunction  was  granted  against  a  surviving  partner. 


(r)  Harrison  v.  Gardner,  2  Madd. 
198. 

(j)  Ex  parte  Hodgkinson,  2  Rose, 
172  ;  19  Ves.  jun.  293  ;  S.  P.  Ex 
purta  Mitchell,  14  Ves.  juo.  597. 

(/)  Smiths,  DeSilva,  Cowp.  469. 

(u)  Ex  parte  Finch,  1  Deac.  & 
Chit.  274. 

(t)  Tkamason  v.  Frtre,  10  East, 
418. 

(i)  Thaeker  v.  Shepherd,  2  Chit. 
652. 

(y)  Eckhardt  v.  Wilton,  8  T.  R. 


140. 

(t)  Hawkins  v.  Ramsbottom,  6 
Taunt.  179. 

(a)  Hammond  v.  Douglas,  5  Vcs. 
juD.  A39 ;  but  see  Crawshay  v.  Collins, 
16  Ves.  jun.  227 ;  Farr  v.  Pearce, 
3  Wadd.  75. 

(6)  Ihid. 

(c)  Kirkshaw  v.  Matthews,  2  Russ. 

62. 

(d)  Alder  v.  Fotiraers,  3  Swans. 

489. 


MoeMdinr  by  ijtetmeDt  to  obtain  poMCMon  of  s  bna,  of  vbich  •  joint 
MM  had  Deoi  nude  to  lumadf  and  bii  deceaaed  partner  (<). 

When  ft  partner  diet,  iMvinff  tli«  paitnenhip  •ocounti  nnietlled,  the 
Eedeaiaiticd  Court  w31  giant  admioutiatiMi  of  hit  eSfceta  to  the  nirvi*- 
iaa  partnen,  or  an;  ptraoni  claiming  under  tben,  if  hii  next  of  kin  de< 
ehneit(/). 

Sbct.  VII. — Or  Action*  ar  and  i,aj>iiiiT  PAiTMBah 
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1.  Wliwrtmch  Aetimumaut 
.  *•>'*"    •_■■■■■ • 
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3.  PnafafPartntrMf.. 

3.  Pnrf^ Dutalulim   .. 

i.  WhB  way  h  TTitiutwi  . . . . 
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3.  tyjMiou^aiiuti'artMn    1130 

I.  (^  Aetiont  6y  Fartnert. 

1.  Where  Action*  muit  bt  ^iiif.]— AU  the  pertnen  of  a  iinn,  who 
were  lueh  at  the  time  of  making  a  conbact,  mutt  jdn  in  an  action  upon 
that  conttsct(f).  Tbua  where  a  banking  trade  ii  carried  on  in  the  name 
of  &lhcr  and  ton,  in  whole  joint  namet  the  occountt  with  (he  euitomen 
are  headed  in  the  bonking  bookt,  the  father  cannot  sue  alone  for  the 
balance  of  nn  account  overdrawn  hy  a  cuslomcr,  wiihont  giving  distinct 
proof  llinl  the  son,  though  proved  to  be  a  minor,  has  no  propeilj-  in  the 
banking  fund,  or  share  in  the  buBincss  as  a  pnrlner(A).  But  the]'  nlio 
enter  the  firm  after  the  completion  of  the  contract  cannot  be  made  plain- 
titrt(i>.  And  in  the  case  of  dtcdt,  such  only  of  ihe  partners  can  l>e  made 
plain^fls  nhote  names  appear  on  the  instrument,  though  tlie  deed  wot 
made  for  the  benefil  of  the  whole  firm  (Ji).  But  thia  doctrine  is  confined 
to  dtcds,  ginee  all  the  parties,  for  whose  benefit  a  -an-iUen  agrteinait  was 
made,  may  sue  upon  it,  tlioueh  their  names  do  not  appear,  or  the  pnrliel 
may  sue  on  iC  alone,  by  whom  the  agreement  wna  actually  made(/). 
Thus  where  defendant  applied  for  a  loan  of  money  to  D.  A.,  who  was  a 
partner  with  several  others  in  a  banking-house,  and  nothing  passed  ot  the 
time  of  negotiating  for  tiie  loan  to  exclude  the  firm  from  making  it,  and  the 
advance  was  ofterwards  made  out  of  the  ]'artnenhip  funds  :  it  was  held, 
that  the  other  partners  were  properly  joined  with  D.  A.  in  suing  for  money 
lenl(m). 

So  the  joint  owners  of  a  vessel  engaged  in  the  whale  fishery  may  sue  a 
purchaser  for  the  price  of  oil,  although  the  contract  of  sale  waa  made  by 
one  of  the  part-owners  only,  and  the  purchaser  was  ignorant  that  other 
individuals  had  any  interest  in  the  transaction  (n).  And  where  the  partiet 
agreed  to  be  jointly  interested  in  certain  goods,  but  that  they  should  be 
bought  by  one  of  (hem  in  his  own  name  only,  and  he  made  a  contract  for 
the  purchate  accordingly  :  it  was  held,  that  all  might  join  in  suing  the 
vendor  for  a  breach  of  that  contrHct(o).     And  upon  the  authority  of  all 

(«)£UiDltv.  SnwH,  3SwaM.489.      Pull.  101. 

(/)  Caittluinie  r.  Chalit,  3  Sim.  &  («)  Alainitr  v.  Bathtr,  2  Tyrw. 

Slu.  137.  1*0  i  3  C.  &  J.  133 ;  1  Price,  P.  C. 

(g)  CtMl  T.  Vavghin,   I  Sannd.       157. 
391  b.  D.  4.  M  SUifnn-  v.  SMcki.  4  B.  &  A. 

(h)  TKdy.ElaoTlhs,UEtn,2iO.      437. 

J  I)  WiU/i^d  V.  Wood.  1  £>p.  183.  (s)  OrfAoy  v.  FcnNtf.  ID  B.  3c  C. 

It)  Harriun  t.  Fitihtary,  3  £ip.       671 ;  bat  tee  antra  the  case  of  Lloyd 
.     Sat  BtrMin  y.  Hardy,  S  B*i.       >.  JiTAhiicJ«,3  Taunt.  334.     And  see 
it  Ctei.365;  8  Dowl.  &  Ryl.  103.  Barill  v.  Wood,  3  M.  &   S.  33;    1 

^0  H'lli.  Smili,  3  DdwI.  &  Ryl.      Km*.  ISfi. 
ai7j  Marckmm  v.  Venim,  1  Set,  k 
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die  cases,  it  would  seem,  that  where  there  are  ostensible  and  dormant  part- 
ners engaged  in  general  trade,  it  is  optional  whether  the  dormant  partners 
shall  or  shall  not  join. 

Where  A.,  a  coach-maker,  entered  into  an  agreement  to  furnish  B.  with 
a  carriage,  for  the  term  of  five  years,  at  seventy-five  guineas  a  year,  and 
at  the  time  of  making  the  contract,  C.  was  a  partner  with  A.,  but  this  was 
unknown  to  B.,  the  business  being  carried  on  in  the  name  of  A.  only. 
Before  the  expiration  of  the  first  three  years,  the  partnership  between  A. 
and  C.  was  dissolved,  A.  having  assigned  all  his  interest  in  the  business 
and  in  the  contract  in  question  to  C,  and  the  business  was  carried  on  by 
C.  alone.  B.  was  informed  by  C.  that  the  partnership  was  dissolved,  and 
that  he  (C.)  had  become  the  purchaser  of  the  carriage  then  in  his  (B.'s) 
service,  llie  latter  answered  that  he  would  not  continue  the  contract 
with  C,  and  that  he  would  return  the  carriage  to  him  at  the  end  of  the 
then  current  year,  and  he  did  so  return  it.  An  action  having  been  brought 
in  the  names  of  A.  and  C.  against  B.,  for  the  two  payments,  which,  ac- 
cording to  the  terms  of  the  contract,  would  become  due  during  the  last 
two  years  of  its  continuance :  it  was  held,  that  the  action  was  not  main- 
tainable, the  contract  being  personal,  and  A.  having  transferred  his  inte- 
rest to  C.,  and  having  become  incapable  of  performing  his  part  of  the 
agreement  (^).  Persons  trading  abroad  in  such  a  mode  as  to  constitute 
a  partnership  here,  may  sue  here  as  partners  for  a  consignment  sent  to 
this  country,  though  they  cannot  sue  at  the  place  of  trading  by  reason  of 
the  particular  law  of  that  country  (9). 

2.  Where  Actions  need  not  be  joint  J\ — If  the  ostensible  proprietor  of 
materials  enter  into  a  contract  for  work  to  be  done  thereon,  it  is  not  neces- 
sary that,  in  an  action  brought  on  the  contract,  another,  who  has  secretly 
purchased  a  share  from  him,  but  is  no  party  to  the  contract,  should  be 
joined  as  a  co-plaintiff,  since  such  dormant  partner  could  not  sustain  an 
action  (r).  And  where  a  partnership  between  two  persons  in  trade  has 
been  mssolved,  and  one  of  them  carries  on  business  afterwards  solely  on 
his  own  account,  but  in  the  names  of  himself  and  former  partner,  he 
might  alone  maintain  assumpsit  for  goods  sold  and  delivered  to  the  de- 
fendant during  the  existence  of  the  partnership  (c).  So  an  ostensible 
partner,  who  was  proved  not  to  be  actually  a  partner,  need  not  join  in  an 
action  on  a  contract  with  the  supposed  firm  {t).  And  where  A.,  m  his  own 
name,  deposits  with  his  banker,  C.,  the  proceeds  of  a  sale  of  the  partner- 
ship effects  of  A.  and  13. ;  A.  and  B.  cannot  join  in  an  action  against  C. 
for  the  amount,  unless  it  be  shown  that  the  deposit  was  made  by  A.  as 
agent  for  the  firm :  therefore  C.  cannot  be  sued  by  B.  as  surviving  part- 
ners (u).  Where  one  of  several  partners  in  a  banking-house  drew  a  bill 
in  his  own  name  upon  a  third  parfy,  who  accepted  the  same,  upon  con- 
dition that  the  drawer  should  provide  for  the  some  when  due :  it  was  held, 
that  all  the  partners  in  the  banking  firm  could  not  recover  on  the  bill(jr). 

A  partner  cannot  join  in  suing  upon  a  contrac^made  before  he  became 
iuch,  although,  by  the  deed  of  co-partnership,  he  was  to  have  a  share  in 

(p)  Rohton  V.  Drummond,  2  B.  &  (t)  Davenport  v.  Raehttrow,  I  C. 

Adol.  303.  &  P.  89.— Hullock. 

(a)  Shaw  v.  Harvey,  M.  &  M.  526.  (u)  Simg  v.  Bond,  2  Nev.  &  M. 

— ^TenterdeD.  608.    So,  where  A.  is  ship's  husband, 

(r)  Biawman  v.  GiUHt,  2  Taunt  and  A.  and  B.  part  owners ;  id, 

.325,  n.  (x)  Sparrow  v.  Ckitman,  9  B.  &  C 

(s)  AOdnson  v.  Laing,  D.  &  R.  241 ;  4  M.  &  R.  206. 
N.  P.  C.  16.— Abbott. 


1180  PartHm. 

the  prior  cmtnct*  uid  InuMetuMW  of  the  fina(ji).  But  a  HmriTu^ 
pntnn  may  Mcorar  upon  «  conlnct  cDtered  into  with  bim  and  hU  de- 
cewed  paTtiier(i).  So  that  where  money  it  owiofc  to  two  partoen,  and 
after  the  death  of  one  it  ii  pud  to  &  third  pcnon,  the  luiTivJD^  part- 
Bar  may  maintain  an  actio)  for  mooej  had  and  receiTed  in  hia  own 
tight  (o).  But  ID  moat  c««ef  the  fact  of  hii  being  the  fiirri*ot  miut  be 
iUted  in  the  declaration ;  *o  that  a  count  for  good*  aold  bv  bim  to  the 
defendant  i*  not  tupp«nted  by_  proof  that  the  good*  were  eohi  by  him  and 
biidecea*edpartaiei(A).  So  if  in  an  action  for  good*  idd  and  delivered, 
die  declaratiOD  tfate  them  to  be  the  goodi  of  the  i^aintifi^  end  tbey 
ippear  to  bare  been  the  prqterqr  of  the  plaintiff  and  hi*  late  partner,  the 
niianG«bbtal(e). 

A  aolvent  paittwr  may  lue  out  a.  writ  in  the  name  of  his  co-partnen, 
M,  if  baaknip^  io  the  namei  of  hii  aMsneee,  a*  well  ai  hii  own,  in 
aider  to  recom  a  debt  due  to  the  partDeTMip{^ ;  but  the  partners  who 
olgect  Lave  a  light  to  ba  indemnified  againit  the  coBta(e).  And  if  a 
perwm  eoDude  irith  one  partner  in  a  firm  to  iqoie  the  other  partner*, 
those  odiert  can  roaintam  a  joint  action  againit  the  person  so  eollud' 

3.  Aetioni  egaiiul  Pvttten. 

Several  actians  will  not  lie  against  the  diScretit  memben  of  s  partner- 
ship finn  for  the  same  idenlical  debt  [g) ;  therefore,  where  a  plaintiff 
brought  two  actions  again  at  two  joint  contractors  for  the  same  debt,  llie 
Court  set  aside  the  proceedings  without  coats  in  one  action,  the  debt  and 
cmta  in  the  other  having  been  paid  (A).  If  three  partnen  (two  of  wbont 
rende  abroad  and  one  in  England)  be  sued  for  a  partnership  debt,  and  the 
partner  resident  ill  England  appear  to  the  action,  but  refuse  to  appear  for 
the  partnen  resident  abroad,  the  sheriff,  under  a  distringas  against  the 
two  partners,  may  lake  partnership  effects,  though  paid  for  by  the  partner 
resident  in  Engluid  alone,  to  whom  the  partnership  was  larsely  indebted  \ 
and  tfie  Court  of  Common  Pleaa  will  not  relieve  him  against  such  dta- 
tresi(t).  Where  a  firm  consists  of  two  individuals,  but  one  of  them  does 
not  in  any  manner  appear  as  a  party  to  the  contract,  the  partner  who  does 
may  be  sued  alone,  for  where  a  dormant  partner  is  not  an  ostensible  con- 
tracting party,  a  creditor  may,  but  is  not  bound  to  go  against  bim(_r); 
BO  that  tlio  non-joinder  of  a  secret  partner  can  not  be  pleaded  in  abate- 
ment (t).  Thus  to  a  declaration  upon  a  bill  of  escbange  drawn  upon  two 
persona  by  the  name  of  Saunders,  Brothers  and  Co.  i  there  was  a  plea, 
that  the  promises  in  the  declaration  were  made  by  two  other  peisons 
named  in  th*  plea  jointly  with  the  defendsnis,  upon  which  issue  was 

Cli.   The  defendants  proved,  that,  although  they  carried  on  business  in 
don  imder  the  firm  of  Saunders,  Brothers  and  Co.,  two  other  persons 

<V)  Wiltfard  J.  W-xid.  1  Eip.  182.  (/)  Loogman  v.  Fak,  M.  &  M. 

— Kenjon.  323.— TenierdeD. 

(i>  Ric*«7j|  V.  B«(*o-,  1  B.  &  A.  fs)Cornev.f.eigh,9D.&E.li6j 

29.  6B.&  C.  ia4. 

(a)  Smith  V.  Borr™,  2  T.  K.  476-  (A)  Ibid. 

(b)  Jtll  V.  Ovuxlu,  4  B.  &  A.  374.  (i)  M.>rJ«v  v.  Steoxibom.  3  B.  &  P. 

(c)  Diuhbum  V.  Spneklin,  6  Esp.  36. 

SI. — Elleaborough.  (J)  F.iparte  Hamper,  17  Ves.iua, 

(d)  Wkiuhmd  1.  Hxtlui.  4  Tyrw.      412. 

D3;  2C.fiM.3l8i  SUowl.  P.  C.  {k)  MuUil  y.  lf«A.  U.  &  H.  68. 

368.  —Tenterdea ;    Lntrk  v.  ShaflM,  2 

(e)  Ibid.  Esp. 468— Keoyoo. 
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xunned  in  the  plea,  who  resided  at  the  Mauritius,  where  the  bill  was  drawn, 
were  in  fact  in  partnership  with  them,  and  that  the  plaintiff  resided  at  the 
Mauritius :  hut  it  was  held,  upon  this  evidence,  tliat  the  jury  were  properiy 
desired  to  find  for  the  plaintiff,  if  they  thought  the  holder  of  the  bill  had 
reason  to  consider  that  the  defendants  alone  constituted  the  house  of  S.,  B» 
&  Co.,  the  question  being  with  whom  the  plaintiflf  contracted  (A.  So  where 
the  member  of  a  country  bank  signed  promissory  notes  for  himself  and 
partners,  beginning  with  the  words,  "  1  promise  to  pay :"  it  was  held, 
that  he  made  hhnself  severally  liable  upon  the  notes,  and  could  not  plead  in 
abatement  a  joint  liability  with  his  co-partners  (m). 

Where  one  partner  signs  an  agreement  on  behalf  of  the  firm,  and 
dies,  an  action  on  the  agreement  is  properly  brought  against  the  exe- 
cuCom  of  the  survivor  (n).  And  where  G.  S.,  being  in  partnership  with 
J.  S.,  signed  an  agreement  on  behalf  of  both,  to  pay  plaintiff  100/.  in 
consideration  of  his  not  consigning  any  herrings  of  a  particular  descrip- 
tion to  the  London  market,  and  in  particular  to  the  house  of  Messrs.  M., 
for  the  space  of  one  year,  and  the  plaintiff  declared  in  assumpsit  against 
the  executors  of  J.  S.,  who  survived  G.  S. :  it  was  held,  that  the  action  was 
well  brought  against  the  executors  of  J.  S.,  without  describing  him  as  the 
surviving  partner  of  G.  S.  in  the  declaration  (o).  A  demand  against  a 
surviving  partner  as  survivor,  may  be  joined  with  a  demand  due  from  him, 
as  if  he  were  solely  liable  (/>). 

But  a  partner  is  not  liable  for  debts  contracted  by  the  firm  before  he  be- 
came a  member  of  it.  Thus  two  (of  three)  partners,  who  had  contracted 
a  debt  prior  to  the  admission  of  the  third  partner  into  the  firm,  cannot 
bind  him,  without  his  assent,  by  accepting  a  bill  drawn  by  the  creditor 
upon  the  firm  in  their  joint  names ;  but  such  security  is  fraudulent  and 
▼oid  as  against  the  thira  partner,  and  cannot  be  recovered  in  an  action 
against  the  three,  wherein  one  only  of  the  original  partners  pleaded  to 
the  action  (9). 

Where  one  person  purchases  goods,  and  another  is  afterwards  permitted 
to  share  in  the  adventure,  the  vendor  cannot  recover  against  such  other 
person  for  the  price  of  the  goods  (r).  But  where,  in  an  action  of  assump- 
ait  for  goods  sold,  the  defendant  pleaded  in  abatement  that  a  person  who 
jointly  promised  with  him  was  not  joined  as  a  co-defendant  in  the  action : 
it  was  held,  that  the  plea  was  not  supported  by  evidence  of  a  secret  partner- 
ship, of  which  the  plaintiff  had  no  knowledge ;  the  goods  having  been  or- 
dered by  the  defendant  in  his  own  name  (<).  So  in  assumpsit  against  one  of 
several  partners  for  not  delivering  goods,  with  a  count  for  money  had  and 
Tecetred,  to  which  defendant  plet^ed  that  the  promises  were  made  jointly 
with  A.  and  B.,  it  appeared  that  the  defendant  being  partner  with  A.  and 
B.,  made  the  contract  individually,  though  in  the  name  of  the  partnership, 
and  for  the  sale  of  partnership  property,  and  that  in  fraud  of  bis  partners 
he  received  the  money  to  his  own  use,  though  the  bill  drawn  by  him  for  the 
money  was  in  the  partnership  name :  it  was  held,  that  the  plaintiff  might 

(0  De  Mautort  v.  Saunders,  1  B.  &  436. 

Add.    398.      And    see    Murray  v.  (a)  Shirref  v.  Wilkt,  1  East,  48. 

SomerviUe,  2  Camp.  99,  note. — Eilen-  And   see    (fregson    v.   Hutton,  and 

borough.  Marth  v.  Vansommer,  1  East,  49,  o. ; 

(m)  HaU  V.  Smith,  2  D.  &  R.  684 ;  Hope  v.  Cust,  1  East,  53. 

1 B.  &  C.  407.  (r)  Young  v.  Hunter,  4  Tannt  582 ; 

(»)  Calder  v.  Rutherford,  3  B.  &  16  East,  252  ;  2  Rose,  120. 

B.  302 ;  7  Moore,  158.  (0  Stan^ld  v.  Levey,  3  Staik.  8. 


0)  Ihid.  —Abbott. 

•)  Golding  V.  Vaughan,  2  Chit. 
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It  (ty    And  it  ntajr 
W  Ud  down  gnmllj,  that  me&sm  tor  partDsdiip  debti  maj  ba  farou^ 


■CHDit  ea«  patnar  mdj ;  aud,  iinlf  in  plead*  in  abatement  he  wiUM 
aMrmdi eaDdiidad(«>  Batinanaatiiniia*iiwtaaeparti)er,if thepUa- 
Itf  gin  in  a  partiealar  ot  U*  dMuaad,  and  dia  dcADdanl  ^ead  partner- 


it^  In  abatcmanl^  and  dw  deftodant  prara  aar  of  th«  hena  to  have  b«an 
fcwW>ad  «a  the  partnenhb  aeemut,  ha  will  M  entitlad  t»  a  verdict  (y). 
mere  dw  plunbff  dadarad  on  thiae  Ulla  cf  extbuge,  at  diatiDct  eauiM 
if  aotka,  in  three  aeranlcoanlat  but  fy  hii  partienlar  of  demand  cob- 
faad  Ua  right  to  taoomr  on  the  hiO  aat  Ibrth  in  Oe  fint  eount  vah,  and 
Aa  diAnee  waa  Aat  die  de&ndaata  w«e  not  partnan  when  that  ^  waa 
ten ;  and  the  plainliff  oStoad  in  afidance  the  two  other  bUb  <tf  a  lob- 
•aqnaut  date^  but  drawn  at  die  aania  plaee  ai  the  G»mer,  ftr  the  pnrpoae 
afahowing  a  eindimad  pattnoddi^  wUch  were  roected  on  the  Kronnd 
tettb^wennatindadediD  the  partieolar;  die  C<mtt  cnmtedanew 

A  cre£lor  li  andded  to  ne  a  dormant  partner  cS  hia  dAlar  fer  what* 
avar  had  been  mppBed  to  the  firm  daring  Ae  partnenhip,  dHNirii  unknown 
toUm  to  ha  10  at  dw  dna  of  (bmiihing  the  nbiect-mattar  of  Uw  debt  (a). 
And  it  b  tu  anawar  to  die  dnrnutaacea  on  which  die  reaam  of  the  nila 
it  Ibunded,  (the  partnerthip  not  baring  been  known  to  the  plainli^)  that 
it  might  have  been  known  to  him  if  he  had  uaed  diligence,  inasmuch  as 
the  defendant  (the  partner  not  onginally  known)  had  been  a  registered 
part-owner  of  the  ship  on  account  of  whicli  the  goods  had  been  supphed 
at  the  time,  because  the  regiiter  is  not  readily  accessible,  nor  conclusive 
when  found  (b).  Nor  will  any  of  the  acts  done  by  an  ostensible  partner, 
which  are  luiully  held  to  operate  to  discharge  the  others,  such  as  selecting 
one  only,  accepting  new  hills,  &c.,  operate  to  discharge  a  partner  not 
known  to  the  creditor,  if  done  during  the  time  of  the  concealment  of  such 
partner  (c).  But  in  these  cases  the  dormant  partner  is  liable  onli/  for 
goodi  /arauhed  daring  the  time  he  rtceiva  a  thare  of  the  profid,  unless 
he  has  been  known  to  ne  a  partner ;  in  wliich  cose  he  will  be  liable,  after 
he  has  actually  quitted  the  partnersliip,  unless  lie  has  given  notice  of  his 
goingout  of  the  concern  (J).  But  where  the  plaintiffs  had  dealt  for  a  long 
time  with  two  partners,  not  knowing  that  they  bad  a  third  partner  during 
part  of  the  time,  and  furnished  them  with  goods,  and  received  payments 
on  account  generally  ;  and  previous  to  the  time  when  the  secret  tri-part- 
nership  was  dissolved,  goods  had  been  furnished,  to  cover  which  bills  had 
been  paid  to  the  plaiatiffii  by  the  two  oslensihle  partners,  which  were  dis- 
honoured after  the  secret  dissolution  of  the  tri-partiierahip,  and  then  other 
goods  were  fiimlsbed  as  before ;  ^et,  as  the  diBhonourcil  bills  were  after- 
wards delivered  up  by  the  pleintiSi,  upon  the  receipt  of  the  subsequent 
good  bills ;  which  latter  were  more  than  sufficient  to  cover  the  debts  of  the 
tri-partnenhif^  thougb  not  to  cover  in  addition  the  goods  furnished  after  the 
dissolution  of  it:  it  was  held,  that  sucb  delivering  up  ofthe  old  dishonoured 
hills,  upon  the  receipt  of  the  new  good  bills,  was  evidence  of  a  particular 

(t)  HvdMH  r.  Robinim,  4  M.  &  S. 
476. 

<ti)  Ric,  V.  Shutf,  3  W.  BUck.  538. 

696  i  Abbott  t.  SiKith,  2  W.  Black.  (b)  Ibid. 

947;  5  Burr.  3611.  (c)  Ibid. 

(y)  CDlum  J.  Silbg,  1  Esp.  452.  (<i)  £d«ii  t.  Dninwuniii,  4 

<i)  Duncan  v.HiK,  6  Mooie,  567;  — Kenyoa. 
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■Mwyriation  of  tneh  new  fains  in  payment  and  diicharge  of  the  old  debt ; 
cf  which  the  aecret  third  partner  might  avail  himself  in  an  action  on  the 
case  fiir  goods  sold  and  deuYered,  brought  against  him  jointly  with  the 
«ithcr  two  partners;  hot  as  the  other  two  partners  had  suffered  iudgment 
to  go  by  dcfimlt,  the  plaintiffi  could  not  be  nonsuited,  but  the  third  part- 
ner, who  defended,  was  entitled  to  a  yerdict  (e). 

A  contract  made  by  two  nartners  to  pay  a  certain  sum  of  money  to  a 
third  person  equallv  out  of  toeir  own  private  cash,  is  a  joint  contract,  and 
they  must  be  jointly  sued  upon  it  {f).  But  where  A.,  B.,  and  C,  not 
being  general  partners,  entered  into  a  joint  speculation,  and  each  was  to  con- 
tiibate  a  third:  it  was  held,  that  A.,  who  bad  paid  his  share,  was  not  liable 
to  the  bankers  of  B.  for  monies  advanced  by  such  bankers  on  the  indi- 
▼idnal  credit  of  B.,  without  the  knowledge  of  A.,  though  such  monies 
were  applied  in  payment  of  bills  drawn  upon  B.  in  the  course  of  the  joint 
■peculation  (g).  And  where  A.  and  B.  agreed  to  take  a  farm,  and  pay 
U^  the  ibmier  occupant,  for  certain  articles,  by  bills  at  three  months,  and 
B.  afterwaidi^  without  die  knowledge  or  consent  of  A.,  entered  into  ano* 
tber  agreement  with  C,  to  pay  for  such  articles  by  bills  for  six  and  twelve 
monttn^  and  C.  accordingly  took  bills  from  B.  for  the  amount,  payable  at 
six  and  twelve  months,  accepted  by  B.  in  lus  own  name  and  A.'s :  it  was 
held,  that  the  hitter  could  not  be  sued  on  the  last-mentioned  bills  (A). 

13.  Actiam  m  reference  to  Partnenhip  Transactions,'} — Assumpsit 
win  lie  lor  the  breacn  of  an  agreement  entered  into  by  one  of  several 
partners  to  admit  a  stranger  into  the  firm ;  for  be  is  bound  to  procure  the 
nsaent  of  his  co-partners  (i),  and  in  such  an  action  it  is  a  sufficient  con- 
aideration  for  the  defendant's  promise  that  the  plaintiff  is  willing  to  be- 
eome  a  partner  (k).  But  such  an  action  cannot  be  maintained  for  the 
hteneh  «  an  agreement  for  not  entering  into  partnership  with  the  plaintiff, 
without  proof  of  the  terms  on  which  the  parties  ban  agreed  to  become 
partneiv(ifi).  Where  a  retiring  partner  had,  during  his  continuance  in 
the  firm,  carried  the  amount  of  bis  advances  to  his  private  credit  without 
deducting  the  property  tax :  it  was  held,  that  the  continuing  piurtners 
eoold  not,  after  a  long  lapse  of  time,  deduct  it,  especially  where  it  did  not 
appear  that  they  had  ever  accounted  for  it  to  government  (n). 

3.  Evidence. 

1 .  Proof  of  Liability,] — A  declaration  by  one  of  two  partners  is  not 
evidence  to  charge  the  other  with  respect  to  a  transaction  with  him, 
which  occurred  previously  to  the  partnership,  unless  a  joint  responsibility 
in  the  subject-matter  can  be  shown ;  and  such  liability  cannot  be  pre- 


(e)  Newmareh  v.  Clay,  14  East, 
239. 

(/)  Bifers  V.  Difbey,  1  H.  Black. 
236. 

(jf)  Smiih  V.  Craven,  1  C.  &  J.  600 ; 
1  Tyr.  300  ;  6'.  C.  nam.  Smith  v. 
Tkampstm,  1  Price's  P.  C.  18. 

(h)  Greenslade  v.  Dower,  7  B.  &  C. 
e25;  1M.&R.640. 

(t)  M'Neil  v.  Reed,  2  M.  &  Scott, 
89 ;  9  Biog.  68. 

(k)Ibid,  It  was  averred  and  proved, 
by  way  of  special  damage,  toat  the 


plaintifT  had  relinoaished  a  valuable 
appoiDtment  id  order  to  be  ready  to 
avail  himself  of  the  contract :  h«ld, 
that  the  jury  were  properly  directed, 
that  they  might,  in  estimatiag  the  da- 
mages, take  into  their  consideration 
what  the  plaintiff  had  lost  by  such 
relinquishmeDt 

(m)  Figei  v.  Cutler,  3  Stark.  139. 
^Abbott. 

(»)  Parker  v.  RamsboltQm,  5  D.  & 
K.  1S8  ;  3  B.  &  C.  267. 
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mimed  (tfl.  So  where  good b  are  supplied  to  A.  and  B.  (wlio  are  partner*), 
oflvr  notice  by  A,  that  he  wilt  nut  be  answerable  for  aii}'  gouda  eubse- 
qumtly  sent  j  it  is  bcuiubent  on  tlie  plaiutiiT,  in  nn  action  for  Ihe  amount 
of  luch  gooda,  tojirore  some  ai:t  of  aduplion  an  the  part  of  A.,  or  that  he 
hu  derived  benefit  from  the  goodi(^).  But  nets  (ubiequeiit  to  the  lime 
of  delivering  goods  on  h  contract  may  be  admitted  aa  evidence  to  ithow 
that  the  goodi  were  di^livered  oo  a  partnership  account,  if  it  were  dotibt- 
fill  ut  the  time  of  the  coDtmct :  bnt,  if  it  dearly  appear  that  no  partner- 
■hip  exiited  at  the-time  of  the  contract,  no  luhdequent  act  by  any  person 
vho  may  afterwards  become  a  partner  (not  even  an  uckiiowledgment  that 
lie  is  liable,  or  hb  accepthie  a  bill  uf  exchange  drann  on  tliem  aa  parlneta 
for  the  very  goods)  will  make  him  liable  in  an  action  for  goods  sold  aod 
delivered,  diongh  he  will  be  liable  in  an  action  on  the  bill  of  cxchuige  (i/). 
WhM-i?  an  action  U  brought  against  one  defendant,  who  pleads  in  abate- 
nient  the  non-joindoi  of  another,  an  account  kept  by  the  defendant  only 
ill  a  paaa-book.  between  him  and  the  plaintiff  at  the  banltcrs  of  the  former, 
ia  strong  evidence  to  shoir  that  the  credit  wh<  given  to  the  defendant 
■lone  (r).  In  an  action  against  B,  to  recover  Ibc  price  of  goods  delivered 
to  hini,  it  was  held,  that  A.  was  not  a  competent  witness  to  prove  that 
■ach  gooda  had  been  sold  to  him  and  B.  jointly,  and  that  they  had  been 

r'd  for  by  retnittin);  n  debt  due  from  the  vendor  to  the  fimi  of  A,  and 
(s).  Upon  a  plea  in  nbatemeiit,  that  the  promises  were  made  jointly  with 
A.  B.  and  othera,  A.  B   is  a  competent  witness  for  the  plaintiff(0. 

2.  Proof  of  Partnertliip.'] — A  partnership  is  admitted  to  have  existed 
by  a  public  declaration  in  an  advertisement  of  dissolution  (u).  And  in  as- 
nunpsit  against  four,  three  of  whom  have  been  outlawed,  an  admission  by 
the  fourth  that  ke  was  in  partnership  with  the  oilier  three,  is  evidence  as 
•gainit  that  fourth  of  a  joint  promise  by  all  faur(j-).  So  the  record  of  an 
iisue  directed  out  of  the  Excheoucc  ia  evidence  (y). 

Two  plaintiffii  who  sue  as  indorsees  of  a  bill  of  exchange,  indorsed  in 
blank,  ore  not  bound  to  prove  any  partnership  (i).  In  an  action  against 
tme  OT  several  members  of  a  society,  established  under  a  deed  of  copart- 
nership, for  goods  supplied  to  the  society,  the  defendant  may  be  proved 
to  be  a  partner  by  ihdW  evidence,  without  producing  the  deed  (oV  And  in 
an  action  against  three  defendants  as  partners,  the  ofGce  copy  ofan  answer 
to  a  bill  in  Chanceiy,  filed  by  one  ogaiust  the  others,  ia  admissible  in  evi- 
dence, without  producing  the  original,  in  order  to  establish  the  partner- 
•bip  ;  and  the  clerk  of  their  solicitor  is  a  competent  witness  to  prove  their 
Identity,  though  he  knows  nothing  of  them  but  from  his  intercourse  with 
Ibem  profeasionally  in  the  conduct  of  the  suit  in  Chancen'{A). 

In  on  action  against  several  partners,  the  qtieslion  being  whether  they 
were  partners  or  not,  if  the  defendants  produce  a  release  executed  by  all  of 
dism,  in  order  torenderawitnesscompetentin  the  cause,  such  instrument 


fo)  Catt  1.  H™«J,  3  Start  3.— 
Abboil. 

(s)  Willii  T.  Dytoa,  1  Stark.  164. 
— Elleoboiough. 

<4)  SavilU  V,  RabtrUm,  4  T.  R. 
720. 

(r)  Roby  V.  Haeard,  3  Stark.  fi65. 
—Abbott. 

(I)  Emntv.  rfalAmJ,2  Biag.133; 
9  Moore,  273  ;  1  C.  &  P.  49. 

(I)  Cnu'iain  V.  ClJdMV,  2  Stsril. 
4H.—Biyltj. 


(u)  Ex  parte  Malfheat,  2  Rose, 
260i  3  Ves.hB.  12.5. 

(t)  SavgiUrrv.  .1fiiurr«(g,l  Stark. 
161.— Ellen  borough. 

(y)  WItatlty  v.  Maihlini,  3  Esp. 
60B.~KenyoD. 

(■)  HuA/mni  V.  Le/ifh,  1  SUrk.  448. 
—  Ellenlwrongh. 

(a)  Aldermi  V.  CJay,  1  Stark.  405. 
— ElleDlwroufih. 

(fc)  SluddB  V.  Sandm,  2  D.  &  R. 
347. 
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if  to  be  eaoMenA  at  in  endenoe  hr  all  purposes  whatsoever,  and  is  alone 
waS&dent  to  establish  the  partDership  (c).  A  bill  of  exchange,  drawn  in 
this  form,  "  Pky  to  our  order/'  &e.,  signed  in  the  name  ci  two  persons 
and  Co.,  and  accepCad  by  defendant  may  be  dedared  upon  by  the  indor- 
aaee  aa  a  bill  drawn  by  an  aggregate  fiim ;  and  if  it  be  proved  that  the 
ftnm  oonsista  of  only  one  person,  yet  it  is  not  a  variance  (d). 

Wheie^  in  aaaun^psit,  the  qoestion  was  whether  A.,  who  resided  in  this 
eoonlty,  was  a  partner  with  B.,  who  lived  in  Spain,  it  is  not  even  primd 
fma€  evidence  of  the  fiwt,  to  show  that  B.  had  long  traded  at  St  Sebastian, 
in  Spain,  under  the  firm  of  A.  and  B.,  and  that  A.  had  resided  there  for 
a  oonaidmUe  time,  and  that  there  was  no  other  person  of  that  name 
there  (e).  On  an  ksue  as  to  the  liabOity  of  defendants  as  partners,  an 
attorney  subpoenaed  to  woduoe  a  composition  deed,  executed  between 
tibem  and  another  firm,  showing  the  partnership,  may  object  to  the  pro- 
duction of  the  instrument,  on  the  ground  that  the  disclosure  of  its  contents 
may  prejudice  the  latter  in  disputes  with  other  persons  (/). 

3.  Proof  <if  DmohUumJ^ — A  change  of  partners  in  a  banking-house  is 
sufficiently  notified  to  the  customers  of  the  house  by  a  change  in  the  printed 
chedu  (f).  And  proof  of  the  insertion  of  a  notice  of  dissolution  of  partner- 
ship, although  but  once,  in  a  newsj^per  taken  in  by  a  party  sougnt  to  be 
a&oted  by  the  notice,  and  left  at  his  nouse  in  the  usual  course,  is  evidence 
to  be  left  to  a  jury,  without  direct  proof  that  the  paper  ever  reached  the 
party ;  but  the  most  usual  and  prudent  course  in  such  cases  is  to  give  such 
notice  by  a  circular  letter  (A).  But  to  prove  the  dissolution  of  a  partner- 
ship, the  copy  of  the  advertisement  inserted  in  the  Gazette,  by  which  the 
parties  agreed  to  dissolve  the  partnership,  is  not  evidence  unless  it  be 
atamped;  for  it  is  offered  in  evidence  as  an  agreement,  and  so  should 
have  an  agreement  stamp  (t). 

If  one  ^several  partners  give  notice  to  a  witness  that  they  had  ceased  to 
be'partners,  that  might  be  evidence  for  the  defendants ;  but  a  conversation 
between  the  witness  and  one  of  the  defendants,  in  which  he  so  stated,  is 
clnrlynot  so  (ft).  Where  A.  knows  that  an  intention  between  B.  and  C. 
to  dissolve  partnership  is  in  the  course  of  execution,  if  A.  afterwards  insist 
upon  the  continuance  of  the  partnership,  it  lies  upon  him  to  show  that  the 
intention  has  been  abandoned  (/)•  Notice  by  a  co-partner,  that  the  part- 
nenhip  has  been  dissolved  is  evidence  against  him  that  it  has  been  dis- 
solved by  competent  means,  and  therefore  is  evidence  of  a  dissolution  by 
dec^  if  a  deed  oe  essential  to  such  dissolution  (m). 

4.  Who  may  he  W'Uneue$.'] — Where  there  are  several  partners,  and  an 
action  is  brought  against  one  of  them,  another  partner  is  an  inadmissible 
witness  to  prove  himself  only  liable,  since  he  would  discharge  himself  firom 


(c)  Gt660ii<  V.  WUcos,  2  Stark.  43. 
— Holrojd. 

(d)  Bau  V.  Cliw,  4  M.  &  S.  13 ; 
4  Camp.  78 ;  and  see  S.  C.  3  M.  & 
S.  283 

(«)  Burgu*  V.  Be  TatUt,  3  Stark. 
^.—Abbott 

(/)  Harr'u  v.  HiU,  D.  &  R.  N.  P. 
C.  17  ;  3  Stark.  140 — Abbott. 

(g)  Bm/iMe  V.  GoodaU,  3  Camp. 
147.— Elkaboroagfa. 


(h)  Jenkins  v.  Btitard,  1  Stsrk* 
418. — Elleoborough. 

(i)  May  v.  Smith,  1  £sp.  283.— 
KenyoD. 

(fc)  Dolman  v.  Orchard,  2  C.  &  P. 
104.— Abbott. 

(/)  Paterion  v.  Zachariah,  I  Stark* 
71 . — Elleiiborough. 

(m)  Doe  d.  Waithman  v.  MUei,  1 
Stark.  181 ',  4  Camp.  373«— Ellen- 
borough. 


11K6 


Parlnen. 


bU  sfaiire  of  the  coata  in  caee  the  plnlntiS'  recovered  (n).     But  it  trould 
Kem  that  he  may  he  made  comiietcut  by  a  release  (o). 

Where  b  dormant  partner  caiinoC  be  joined,  he  is  a  good  witness  to 
prove  B  contract  for  hU  partner  (/j).  In  an  action  on  n  bill  of  exchange 
Dgainat  several  as  partnera,  one  of  them,  who  bod  Eufibred  judgment  hy 
default,  and  to  whom  the  plain liHi  had  severally  given  a  release,  was  held 
not  odmiBsiblp  a»  a  witness,  without  the  consent  of  his  co-defendants,  to 
proTe  that  they  and  himself  were  purtners  at  the  time  the  bill  was  drawn, 
at  his  testimony  might  tend  to  iuculpatc  them  (g). 

(n)    GiKdairt  V,  Brmne,    Peake,  A'«7>i,  4  Ksp.  112.— Aliinlej. 
175.— KenyoB.  (p)  Mawnuto  ».  CiUttt,  2  Taunt 

(o>  roane  ».  Bflinrr,   1  E»p.  103.  325. 
— KeayoD  ;  Ijutsee  SimiBimi « .  Smil/i ,  (7)  JHan 

B.  &  M.   29.— Abboiti  Chtym  y.  9. 


.  IlaimBating,  2  Moarep 
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Sect.  I. — Op  the  Relation  of  Principal  and  Agent  generally. 

This  relation  is  created  by  one  party  being  authon'zed  to  do  acts  or 
make  engagements  for  the  other.  It  may  be  formed  in  all  cases  betiveen 
indiyiduals  who  have  the  power  of  acting  for  themselves,  and  even  infants 
and  femes  covert$  may  be  agents  (a) ;  though  an  agent  to  whom  a  bare  au- 
thority is  given,  cannot  employ  an  under  agent,  since  it  is  a  rule  of  law 
that  delegatus  non  potest  delegare  (6).  Hence  a  defendant  having  con- 
tracted with  a  surveyor,  who  ordered  goods  from  the  plaintiff  for  the  use 
of  the  defendant's  house,  was  held  not  to  be  liable  for  them  (c).  So  where 
A.,  employed  by  the  defendant  to  transport  goods  to  a  forei^  market, 
delegated  the  entire  employment  to  the  plaintiff,  who  performed  it  without 
the  privity  of  the  defendant:  it  was  held,  that  there  was  no  privity  between 
them,  and,  therefore,  that  the  plaintiff  was  not  entitled  to  recover  his 
charges,  or  those  of  his  agents,  from  the  defendant,  although  the  latter  had 
not  paid  the  amount  to  A.(d).  In  the  case  of  sales  and  purchases, 
neither  the  purchaser  or  the  seller  can  act  as  agent  for  the  other  (e). 

The  authority  of  an  agent  is  created  either  by  deed  (^*),  by  simple  writ- 


(a)  Co.  UX,  62  a ;  1  Esp.  Cas.  142 ; 
Emerson  v.  Blonden,  2  Esp.  Cas.  511 ; 
2  Stark.  Ca.  N.  P.  204. 

(6)  Henderson  v.  Barnwell,  1  Y.  & 
J.  387 ;  Edmitton  v.  Wright,  I  Camp. 
88. 

(e)  Brxmah  v.  Abingdon  (^Lord), 
15  East,  66. 

(<f)  Sehmaling  v.  Tomlinsoti,  1 
Marsh.  500  ;  6  Taunt.  147;  and  see 
Cull  V.  Backhouse f  6  Taunt.  148,  n. ; 
and  Guy  v.  Gore,  2  Marsh.  273. 

(«}  Wright  V.  Dannah,  2  Campb. 
203. 

(f)  The  cases  in  which  a  deed  is 
required  are  principally  where  a  cor- 
pontioD  is  concerned,  (on  which  see 
ante,  837.)  and  where  the  principal  is 
to  be  lx>und  under  seal ;  Ellu>tt  v. 
Davis,  2  Bos.  &  Ful.  338  ;  Harrison 
▼.  Jackson,  7  T.  R.  209.  Thus  in  an 
action  of  covenant  on  a  charter-party, 
it  appearing  that  the  deed  was  exe- 
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cuted  by  G.  D.  "  for  and  on  bcrhalf  of 
the  defendants/'  but  that  G.  D.  had 
only  a  verbal  authority  from  the  de- 
fendants to  execute  the  authority,  Lord 
Kenyon  held  that  the  action  could  not 
be  maintained ;  for  that  a  deed  could 
not  be  executed  by  an  agent  so  as  to 
bind  the  principal,  unless  he  were  au- 
thorized by  deed  under  seal ;  Horsley 
V.  Rush  and  Tolson,  cited  7  T.  R.  208 ; 
and  see  6  T.  11.  177.     A  eeneral  au- 
thority from  one  of  several  assignees 
of  a  bankrupt's  estate,  to  the  others,  to 
act  for  him  and  to  use  his  name,  is  not 
sufficient  to  enable  the  others  to  exe- 
cute a  release  by  deed,  but  there  roust 
be  a  special  authority  under  seal  for 
that  purpose;  Williams  y.  WaUby,  4 
Esp.  N.  P.  C.  220.    And  if  the  prin- 
cipal  acknowledge  that  he  gave  the 
agent  authority,  yet  the  acknowledg- 
ment itself  is  not  sufficient  to  prove  it, 
without  the  prodaction  of  an  authority 


The  antboii^  of  an  i^t  it  Mid  to  1m  jmenii  or  wecin/ iritl)  refemiM 
lo  itt  otjeet,  i.  e.  icMading  m  it  it  confined  to  a  mime  act  <a  ii  extended 
Ib^dl Mti oowHctad vib « particular emidOToMnt (A).  AgMeialnidK^ 
n^,  howenr,  data  not  impcwt  an  imjimE^Sm  one,  but  mSt  iriuch  ia  da- 
a?ad  iimi  a  nnulmMo  of  iitrtiBca^  wbaraM  a  portioiuar  aiituuiiij  m  cod* 
Shad  toanindindindinataneefQ.  And  wtwdiar  dw  at^borib  be  nBanl 
<r  not  b  to  be  edbded  from  me  general  deatlng  betweoi  &e  pnndpal 
«tdagm^aadiiotin«re]]rfttiinpnvateiiutnictions(iii).  With  referenee 
to  die  manner  of  ila  executSiHi,  it  ia  dther  limited  or  untimled,  i.  e.  the 
id  hr  nrnmai  inatiuotioa^  or  kft  Is  pntaua  hia  own 
«■(»)■  

SaoT.  IL-^^v  raa  Doriaa  or  Aoavta. 

1.  GMm»y   use   [  At  SaU  ef  Getit M32 

3.  ToAccbhM 1130       6.  Agmfi  Dutia  gt^trallii  in 

3.  To  pay  ovtr  Uanfjr  rtttittd  regard    lo    hil  Priaeipat'$ 

OH  Account  of  thtPrimcipal       it.    |  Jnrwwt 1135 

4.  Agtal't  DiiiJM  gtntrullji  on 

1.  Generatly.'] — The  duties  of  agents  must  necessarily  vary  according 
to  the  different  duties  whieii  they  are  engaged  to  perform.  If  an  agent  re- 
ceive instructions,  he  is  bound  to  adhere  fsithtiiUy  to  such  instructions,  and 
will  be  liable  for  anv  departure  from  them,  though  he  intended  tliereby  to 
benefit  his  prindpai(o)  :  and  should  his  prospect  of  success  be  realized, 
he  must  account  to  his  principal  for  the  whole  profits  derived  from  the 
same,  although  he  must  bear  the  risk  of  fai!ure(p).  But  if  the  principal 
take  the  benetic  of  the  act,  the  agent  u  thereby  discharged  from  all  future 
losses  accruing  from  the  sanie(;). 

A.  consigned  and  shipped  goods  to  India  for  sale,  and  in  hii  letter  tf 
instructions  to  his  agent  B.,  directed  him  to  invest  the  proceeds  in  certain 
■pecified  articles  of  mernhandise,  or  in  bills  at  the  exchange  of  the  day, 
and  remit  (hem  to  England.  B.,  instead  of  complybg  with  this  order, 
invested  the  proceeds  in  a  commodity  not  specified  in  his  letter  of  instnie- 
tions,  and  informed  A.  of  the  purchase,  by  letter,  and  transmitted  a  bill  of 
lading  for  the  goods,  which  reached  A.  on  the  29th  May,  vho  notified  lo 
an  agent  of  B.,  on  the  Tth  August,  his  dissent  from  what  had  been  done; 
the  goods  having  in  ths  mean  time  been  lost  at  sea ;  it  was  held,  that. the 
under  seal,  although  the  presamptiau,  (i)  Macliaa  v.  Qunn,  1  M.  &  P. 

Briting  from  the  icIcDOwIedgment,  ii,       761  ;  i  Bing.  722. 
that  ilwisalenUuthoKl;;  5t«£lilt  (k)  Filey,  Frin.  &  Agent,  3. 

V.  Egginton.  IHolt'i  N.P.  C.   141.  (()  PerLordEllenbo™ughinlPfc|-(». 

A  stock-bioktr  is  a  broker  within  6       had  v.  TacktII,  16  Eait,  408, 
Aane,  c.  16,  and  miul  be  admilted  b;  (m)  Pukcring  v.  Balk,    IS  EmI, 

the  lord  mayor  and  aldermen  ;  CUr%       38 ;  Dytr  v.  Ptattm,  3  B.  &  C.  38. 
V.  Pawttl,  I  Nev.  &  M.  492 ;  4  B.  &  (n)  Paley,  Piio,  &  Agent,  3. 

Adol.  846.  io)  Catlia  V.  Bttl,  4  Camp.  18*. 

(g>  Ci>J«»  V. IVsMiMefc,  9  Vei.  ion.  ,  (p}fi«H.«  v.  P<.l™r,aWil».32fii 
3S0.  ShulU  *.  Blacldmni.  1  H.  B1.  161. 

(k)  Per  Best,  in  Janti  t.  BrigH  5  (q)  Clark  v.  Pirry,  Eq.  Ca.  Abr. 

Biog.  S33i  SM.kF.  120.  708 ;  2  Fiwd.  Rep.  48. 
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ladiM  of  A.  in  ddayiDg  his  notice  of  diHent  so  long,  diacharged  B.'s  lia- 
bilily ;  and  that  the  jury  were  warranted  in  finding  that  A.  had  assented 
to  the  pnrchaae  nude  by  B.(r). 

At  a  general  rale^  a  tpedal  agent,  under  a  limited  authority,  cannot  bind 
hia  pffindpal  by  any  act  beyond  the  scope  of  such  limited  authority  (s),  so 
that  where  tfa«  holder  of  a  bill  of  exchange  desired  A.  to  get  it  dis- 
counted, but  poaitiTely  refused  to  indorse  it,  and  A.  delivered  it  to  B.  for 
the  same  purpose,  informing  him  to  whom  It  belonged ;  and  B.  finding 
that  he  could  not  dispose  S[  it  without  indorsing  it,  was  prevailed  upon 
to  do  so,  by  A.'s  telling  him  that  he  would  indemnify  him ;  but  the  in- 
dorsee took  it  upon  the  credit  of  the  names  on  the  bill,  without  any  know- 
ledge of  the  real  owner;  it  was  held,  although  such  original  holder 
afterwards  promised  to  pay  the  bill,  that  such  promise  could  not  support  an 
action  brought  against  him  by  the  indorsee,  it  being  nudum  pactum ;  for  as 
A.  was  a  special  agent  under  a  limited  auUiority,  he  could  not  bind  his 
principal  by  any  act  beyond  the  scope  of  such  Umited  authority  {t). 

Where  a  check  was  drawn  upon  a  banker  at  Llanelly,  at  the  residence 
of  the  drawer,  (a  single  house  four  miles  from  thence),  on  unstamped 
puier,  but  dated  at  Llanelly,  and  delivered  by  the  drawer  to  his  farming 
iNuli^  to  give  to  the  powm  in  whose  favour  it  was  drawn ;  and  he  dis- 
counted it  with  a  banker  at  Carmartlien,  who  did  not  present  it  before  the 
drawer  stopped  payment,  which  took  place  five  days  afterwards ;  it  was 
hdd,  that  the  Ixuliff  was  not  acting  within  the  scope  of  his  authority  in 
discounting  the  check,  so  as  to  charge  his  principal  (u).  And  where  a 
draft  for  money  was  intrusted  to  a  broker  to  buy  exchequer  bills  for  his 
principa],  and  the  broker  received  the  money  and  misapplied  it  by  pur- 
chasing American  stock  and  bullion,  and  afterwards  absconded,  but  was 
taken  before  he  quitted  England,  and  thereupon  surrendered  to  the  prin- 
cipal the  securities  for  the  American  stock  and  the  bullion,  who  sold  the 
wode  and  received  the  proceeds ;  it  was  held,  that  the  princinal  was  enti- 
tled to  withhold  the  proceeds  from  the  assignees  of  the  broKer,  who  be- 
came bankrupt  on  the  day  on  which  he  so  received  and  misapplied  the 
money  (x). 

An  agent  is  also  bound  to  preserve  the  accustomed  course  of  that  busi- 
ness in  which  he  is  employed  (^).  Therefore,  as  stock  is  usually  sold 
ibr  money  only,  a  principal  is  not  bound  by  the  acts  of  a  broker  employed 
by  him,  who  sells  it  upon  credit  without  a  special  authority,  though  acting 
bomdjfide  and  with  a  view  to  the  benefit  of  the  principal  (z).  lie  must  also 
possess  competent  skill  to  perform  the  duties  which  he  takes  upon  him- 
self (a),  and  is  ako  bound  to  ^ve  up  that  portion  of  time  which  the  duties 
of  his  agency  demand ;  so  that  an  agent  cannot  employ  himself  for  a 
third  person  when  he  has  agreed  to  give  up  the  whole  of  his  personal  sei^ 
to  his  principal  (6). 

(s)  Wiltshire  r.  Simi,  1  Camp.  258. 
— Ellenborough. 

(a)  Dejuu)  v.  Daverell,  3  Camp.  451* 

(6)  Thompson  v.  Hareloek,  T  Camp» 

527.  —  Ellenborough.      A    traveller, 

about  to  set  up  business  on  his  owii 

account,  may  solicit  orders  from  his 

master's  customers,  provided  the  orders 

he  takes  at  the  time  are  for  his  master; 

Nichol  V.   Martifn,    2   Esp.    732.— 

Keoyon* 

c2 


(r)  Pnnet  v.  Clark,  2  D.  &  R. 
266;  1  B.&  C.  186. 

(s)  Fenn  v.  Harrison,  3  T.  R.  757 ; 
4T.R.  177. 

(0  Ibid. 

(«)  Waters  ▼.  Brogden,  1  Y.  &  J. 
457. 

(x)  Taylor  v.  Plunur  {Knt.),  5  M. 
&  3.562;  2  Rose, 415. 

(y)  Beawes,  431 ;  aad  see  Pitt  v. 
Yalden,  2  Wils.  325. 
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IIJO  Primsifal  m»d  ^tiU. 

X  To  JccMntf.l— An  inadtbU  dn^  with  emy  wfolt  b  te  be  coa- 
ilHidjp  nady  with  bH  aoeounlt,  ind  ne^et  bi  tUi  ii  •  groDnd  br  drngiBg 
Um  wtth  iutoTMt  (r);  tbongh  uBctian  doM  not  lia  igHiMt  Um  ftr  not 
MuwuiliufctillaftefdeniiaJhMbwiiiwidei^aiiliimtodoio.  Batwbse 
•  WMfiinble  tJMB  hM  d^ttd,  and  thaeutuBBitMBti  donot  rtpal  lln  pin- 
■m^tira,  a  jarjr  11W7  pramme  Aat  ibe  princ^  bu  deoMiiMd  an  ac- 
SMOit,  aod  Hiat  (bm  agent  ha*  accoanttd(^.  A  riawaid  n  beond  to 
Meamt  penoiieaUg,  thoagh  not  called  on  («). 

If  an  igcnt  do  not  render  hit  sccoanti  within  a  rawonable  tim^  be 
mOA  bear  Iha  ooet*  of  ■  aiit  inditntBd  to  haTe  the  accoDnii  taken ;  and 
it  viB  not  be  ny  ocnee  for  him,  that  be  oSkred  to  pay  CO  kcnmnt  B  gmai 
iMB,  which,  it  tama  on^  vonld  hara  eororad  all  thai  waa  doe  &<im  him  (/). 
Hencawbo*  A.  had  Iwg.eB^g^B-  aahUWewatd,  pmfraMnnal  adriier, 

a|iMm«tit  via  aotered  into  betwem  k  and  a  cleigyntan  acting  on  behalf 
B  Aq  I9  trtiidi  m  gKMi  Miii^vrM  to  be  pud  to  B.  id  Uen  of  aD  lua  duma, 
bit  no  aecoonla  or  rondien  were  renihied  or  Brodaeed  by  A^  not  «•§ 
any  bHt  ot  carta  ddivcred :  it  ma  Iwld,  Oat  ihw  agreement  did  not  pro- 


tM  B.  from  randati w  an  Mconnt  to  hii  piinciMl(g).    Wbaraai 

between  friodpal  and  went  waiaettled  from  biaaepapeii,  the  af, 

fag  kept  no  Ttgnlar  booii,  after  hii  death,  liberlf  mi  given  to  nirchat^ 
tuid  fulaity  upon  ellcgation  of  errors  since  discovered  (A).     Even  where 


tod  and  settled  under  hand  and  seal,  and  the  balance  re- 
ceived by  the  principal,  who  hits  given  a  release  lo  the  agent,  it  will  be 
opened  by  the  Court  of  Chancery  upon  an  allegation  of  errors  subse- 
quently discovered (i).  But  specific  errore  must  be  pointed  out,  even  where 
there  is  an  express  exception  ot  erroTs(A),  unless  it  appear  upon  the  face 
of  it  to  be  a  defective  accounl(0.  Bui  independently  of  error  it  requires 
very  strong  grounds  la  oj>en  Settled  accounts,  though /raud  would  be  suf- 
ficient(in).  An  inferior  agent  alsu  b  only  accountable  to  his  immediate 
employer,  and  not  to  the  principnl(n). 

The  agent,  as  a  general  rule,  must  of  course  account  with  his  principal. 
But  where  notice  is  given  by  a  principal  to  hia  agent  in  a  particular  adven- 
ture, that  another  person  1*  jointly  interested  with  him  in  the  adventure, 
this  prima  Jacie  iin|>ases  upon  the  ngent  the  necessity  of  accounting  with 
aucb  other  person  for  his  share  of  the  adventure.  And  this  obligation 
of  the  agent  to  account  with  ha  principal  will  cease  to  exist,  if  the  trans- 
actions show  that  it  was  the  intention  of  such  principal  and  the  party  with 
whom  he  has  agreed,  that  the  agent  should  account  solely  with  thetalicr  (0). 

3.   To  piiy  over  Monri/  rcccivid  on  Account  iif  the  Principal.~\ — All 

(e)  PMrr.v.Cr«i..lJ.iW.135.  Bu55.«l. 

(if)  7'opAam  *.  BraddKit,  I  1'auDt.  (£>  Jfnkiat  *.  Coald,  3  Russ.  385. 

072.    ir  the  deflaratiua  in  an  sclioD  (A)  f/srrfiriclc  {lard)  t.  VirnBit,  * 

to  recover  the  price  oF  goods  sent  far  Ves.jun.41 1. 

■sle  on  comnistioD,  allege  ihallhede-  (1)  Chambni  '.GtildtH,9  Ves.!G6. 

feodaiil  sold  but  did  act  lecoual  lo  the  (h)  Taglar  v.  llatiH«,  2  Bro.  C.  C. 

plaintiff.hemuii  prove  thalasaleac-  310;   Daicten  >.  Uoicun,  I  Alk.  1. 

taallj  look  plice  ;  and  il  will  not  be  And  see  3  Bro.  C.  C.  266;  14  Ves. 


presumed,  even  at  *  disl 

tnoDths  aftei  the  deliveijoi  ihe  goods ; 

(m)  S  Ves.  837. 


Hboum  y.  U^ohn.  1  C.  U  P.  572. 

Beit.  

(»)  Ornoiid  (Lady)  V.  Hulchinion,  <b)  Carlwright  t.  HaltUv,  1  Vei 

13  V«.iuD.  53,92.  jali.292. 

(/)  CaUytry.DndUy,  1  Turn.  &  {t)KUUKh  t.Ong,  4  Russ.  285. 
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a^ent  on  receiving  money  is  bound  forthwith  to  pay  it  over  to  his  priu- 
opaly  or  at  any  rate  as  soon  as  it  is  demanded,  notwithstanding  the  claims 
of  third  persons  (p),  except  such  third  persons  be  the  authorized  agent  of 
the  law,  as  in  the  case  of  bankruptcy,  &c.  {q).  As  the  law  thus  obliges 
the  agent  to  pay  such  money  to  the  principal,  it  is  but  right  that  he  should 
be  protected  in  so  doing,  and  accordingly  it  has  been  held  that  no  action 
can  be  maintained  by  third  parties  in  such  case. 

Thus  assumpsit  for  money  had  and  received  will  not  lie  against  a  mere 
money  bearer,  to  recover  the  money  he  had  received  and  paid  over(r). 
And  where  A.  drew  bills  in  favour  of  B.  in  India,  upon  the  East  India  Com- 
pany in  London,  which  the  latter  accepted :  and  C,  as  the  agent  of  B., 
mdorsed  the  bills  to  D.  and  £.,  under  the  supposed  authority  of  a  power 
of  attorney  from  B.,  which  the  East  India  Company  had  inspected :  and 
D.  and  £.  then  indorsed  the  bills  to  their  bankers  and  agents,  F.  and  Co., 
with  instructions  to  present  thtm  for  pajTnent  when  due.     F.  and  Co.  in- 
dorsed the  bills,  presented  them  for  payment  when  due,  received  the 
money,  and  paid  it  over  to  their  principals,  D.  and  E.    The  power  of 
attorney  from  B.  did  not  authorize  C.  to  indorse  the  bills,  and  B.  having 
died,  his  administrator  recovered  the  amount  of  them  from  the  East  India 
Company,  as  the  acceptors.    The  latter  now  brought  assumpsit  against 
F.  and  Co.,  upon  an  alleged  undertaking  by  them  that  they  were  entitled 
to  receive  payment  of  the  bills.    The  jury  found,  specially,  that  tlie  plain- 
tiffs paid  the  bills,  not  on  the  faith  of  the  indorsement  by  the  defendants, 
but  on  the  faith  of  the  power  of  attorney,  and  that  the  defendants  receiv- 
ed the  money  as  agents,  and  paid  it  over  to  their  principals  before  they 
knew  that  the  first  indorsement  by  C.  was  unauthorized :  it  was  held,  under 
these  circumstances,  that  the  action  could  not  be  maintained  against  these 
defendants  (5).     But  where  the  party  paying  the  money  countermands  it 
in  the  hands  of  his  agent,  such  agent  wul  pay  it  over  at  his  peril.   Thus  in 
a  case  where  A.,  with  a  view  to  accommodate  B.,  lent  him  a  bill  drawn  by 
himself  upon  and  accepted  by  C,  who  had  effects  of  A.  in  his  hands ;  and 
B.  indorsed  it  to  D.,  who  indorsed  it  over;  the  day  before  the  bill  became 
due,  B.  paid  the  amount  to  A.,  who,  on  hearing  that  C.  had  failed,  gave  B. 
a  check  for  the  amount  of  the  bill,  and  sent  him  with  it  to  D.  to  enable  him 
to  pay  the  bill  when  due ;  four  days  afler  that  time,  A.  learning  that  pay- 
ment had  not  been  demanded,  desired  D.  not  to  pay  the  bill,  as  no  notice 
of  non-payment  had  been  given  by  the  holder,  and  offered  to  indemnify' 
him;  notwithstanding  this,  D.  afterwards  paid  the  bill :  and  it  was  held, 
first,  that  D.  paid  the  bill  in  his  own  wrong;  secondly,  that  A.  was  enti- 
tled to  recover  back  the  money  paid  into  the  hands  of  D.  by  B.  in  an 
action  for  money  had  and  receiv^(^). 

The  plaintiff,  the  elder  brother  and  creditor  of  an  intestate,  being  in  pos- 
session of  the  ffoods  of  the  intestate  under  a  bill  of  sale,  said  that  he 
should  not  insist  on  his  bill  of  sale,  but  that  he  should  divide  the  goods 
with  the  other  creditors,  and  he  employed  the  defendant  as  auctioneer  to 
seJI  the  goods.  After  the  sale  by  the  defendant,  the  widow  of  the  deceased 
ffave  the  defendant  notice,  through  her  attorney,  not  to  nay  the  plaintiff^ 
but  to  retain  the  money  until  all  the  creditors  came  in,  that  it  might  be 
divided  rateably  amongst  them.  No  letters  of  administration  were  taken 
out :  and  it  was  held,  that  tlie  defendant  was  prim6 facie  bound  to  account 

(p)  Kicholion  V.  Knovlet,  5  Madd.  2  Rose,  1 10. 
47;    Good  v.  Jonet,  Peake,  177. —  ($)  East  India  Company  v,  TritUm, 

Kenyoo.  5  D.  &  R.  214 ;  3  B.  «c  C.  280. 

[q)  See Copoland  v. Stein, ante, 751.  (0  Whitfield  v.  Savage,  2  B.  &  P. 


t 


r)  CaUi  v«  Wright,  4  Taunt.  213;      277. 


11«  fiiK^.md,^tgtmt. 

tea«|i^rtMrftwwheMh»hrirMiiTiaatMo^;  andamiif  ke «mU 
Jmh  bMB  at  Ontj^  to  Mt  up  ae>»  («rf«i,  a^  dHMT  as  •  (tebnce  aoHMt 

MM  ho  m*  UaUe.  M  tiih  bditt  dMMm  fey  Un  in  Mjr  tUrd  perMo(M> 
w  A^  &,  ■»!  othn^  MM  ovMH  of  a  d^  in  the  lotiee 

■nqpasy.    n  p iMgliM  inniii.aml  ■■iilmiwir  m 

tt  agwit  fcrgenewJ  poTpMti,  mi^  MWgrt  iiHitii,UtmainmiAfmfiao- 
-■-.««.«■■»«« jrfti»Aipj«iJfi  ^^.■yh..wl-^»■llU^w.n^■^i^^, 
"  mA  BMBMM  eaaer.  Toobtoia  f  ^Ml  rf  *  wan  rf  BwiMy  a» 
;nnB  A«  EMt  lUit  CMnM^onMctNOtaf  Ihadv.  it  rii  nirf  i 
AitdwnNiptdMiddlMi^iMd  bgr  ma  ar  jmm  «r  Iha  omani,  beNdH 
AcauaviW  o*n«r;  and  opsB  •  nnfat  iined  In  BL  and  ooa  of  Ibe 
eiAwMnMn,  C.  Mewrad  on  MeMBlrftheaip20WU.  ftam  tbe  £atf 
Mtt  CoMpaDjr,  and  plactd  it  to  B.'a  «ndit  in  bb  booki,  m  ■"yg'tg 
— BM-.  Tw  part-onMa  hafing  bnn|^  on  action  Bat  bm^m  bad  aid 
«Mivad.tonooreraefaalBBMqrdMtaGaonU:  itvMlidd,  IM  Chad 
•oetontaUa  to  Um  fir 


?■ 


MMefavt^  diat  tho  aotkn  ma  not  mainlunaUafx). 

4.  4gm('t  Diitia  gnovOr  «■  (*e  S^  o^  Go**.]— 7^0Bili,~>a  we 
%«n  dMB,  M  agnt  on  rectiiwig  moiqr  ii  bound  to  pM  it  arer,  ^t  if 
he  tell  goodi  on  credit  he  ii  not  li&ble  to  lin  priocipsl  until  be  be  paid  by 
die  rendee,  unleu  the  delay  in  payment  was  occasioned  by  his  own  ne^ 
leet(y) ;  and  if  he  disclose  the  name  of  the  vendee,  he  is  not  further 
Bahle  unlesg  he  act  under  a  del  credere  commission  (i).  But  if  ■  broker, 
being  employed  to  sell  goods,  sell  them  for  a  bill  at  a  eiven  dale,  aud  draw 
on  the  buyer  (or  the  amount,  he  is  answerable  on  the  bill  to  his  prin- 
cipal(a).  So  an  agent  purchasing  foreign  hill*  for  his  principal,  and  in- 
doning  them  to  him  without  quaHficatioi],  is  liable  to  the  principal  on  bis 
indorsement,  however  small  be  the  commission  which  he  gets  upon  the 
pnrchaseCb). 

The  defendant,  an  auctioneer,  was  employed  by  the  plaiDtiS*  to  sell 
oome  furniture,  and  was  desired  to  sell  it  for  ready  money  only.  The  de- 
Cmdant,  however,  sold  thefuniiture  to  one  M.  on  hia  giving  a  bill  of 
exchange  for  the  amount,  drawn  by  himself  upon  and  accepted  by  one 
D.  The  plaintiff  afterwards  applied  for  payment  of  the  amount  of  the 
aale,  and  the  bill,  though  at  first  refuted  to  be  taken  by  the  plaintt^  was 
nltinuitely  taken  by  an  agent  of  the  plaintifl',  in  order  to  get  it  discounted. 
The  bill  never  was  presented,  nor  was  any  notice  of  dishonour  given  either 
to  M.  or  the  defendant,  until  ten  days  alter  the  bill  had  becmne  due.  In 
an  action  brought  against  the  defendant  for  negligence,  in  selling  Ibe 
ftnniture  otherwise  than  for  ready  mone^,  the  jury  having  found  that  the 
pUintiff  had  not  accepted  the  biU  in  aatislactiDn  for  the  furniture :  it  was 
beld,  that  the  negligence  of  the  plainlilT  in  not  presenting  the  bSI,  and 
not  giving  notice  of  dishonour,  by  which  M.  was  discharged  from  aira 
liahihty  on  the  bill,  was  no  answer  to  the  action  (r).  But  in  a  case  of  this 
aort  it  would  aeem,  that  if,  by  the  n^ligeuce  of  the  plaintiff,  any  of  the  par- 


»^: 


.)  CtboIm)  v.  MilU,  1  C.  U.  &  R.       I07.-Hal]ock. 

(a)  U  Fniim  r.  Lloifd,  1  B 


(()  Sinii  V.  BTiiiain,  2  Nev.  &  Has.  318 ;  S  Tanst.  749. 

U4;  4  B.&  Adol.376.  (h)  Gnfjr  t.  Bardta,  3  Hanh. 

(y)  Vardtn  T.  Poriin',  2  Esp.  710.  464  ;  7  Taaat.  1S9{  Holt,  342. 

— Buller.  <«>  Pwrm  (  Earl)  v.  RoUai,  2  C. 

<■)  Alur  V.  5yJv»l*r,  1  C.  «c  P.  M.  &  R.  1S2 ;  1  Gait,  70. 
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to  tlie  bin  were  diadunrged,  the  defendant  mieht  maintain  a  cross  action 
against  the  plaintiff  to  recorer  such  damages  as  he  could  prove  he  had  sus- 
tained thereby  (if). 

If  consignees  abroad,  on  a  die/ crec/ere  commission,  specially  indorse  bills 

to  one  of  their  partners  in  London  fat  the  proceeds  of  goods,  who  has 

advmced  money  on  the  goods  to  the  consignor,  the  consignees  must  bear 

tiie  kiss  on  the  bills  bemg  dishonoured  while  in  the  partners'  hands  (e). 

A  broker,  when  he  boogfat  goods  for  his  principal,  agreed  for  haMper  cent. 

to  indemnify  him  from  any  loss  on  the  re-sale ;  and  it  was  held,  that  this 

imdertakine  was  discharged,  when  the  principal  had  a  &ir  opportunity  of 

sdline  to  aidvantage,  but  neglected  it,  though  he  was  afterwards  obliged 

to  sdl  at  a  lom(f).     If  gOMs  are  consigned  to  tuH)  for  sale  by  commis- 

Bon ;  and  upon  a  dissolution  of  partnership,  the  commission  to  sell  is 

aMomed  by  one :  he  having  sold,  he  is  riffhtly  sued  for  money  had  and 

received,  as  snch  action  could  not  have  been  maintained  against  both, 

althoi^  an  action  for  not  accounting  would  have  laid  agamst  him  (g). 

Where  a  fiwtor  takes  a  security,  payable  to  himself,  from  a  purchaser  of 

goods,  and  gives  his  own  security  to  his  principal,  without  giving  the 

name  of  the  purchaser ;  the  factor  cannot  compel  his  principal  to  refund 

the  money  paid  him,  on  fiulure  of  the  purchaser  (A). 

5.  Jgemfi  Duties  generally  in  regard  to  his  FrincipaVs  Interests,'] — In 
addition  to  the  particular  duties  before  pointed  out,  it  should  be  here 
aodced,  that  an  agent  is  bound  to  exert  his  best  abilities  in  the  cause  of 
Ins  principal,  and  if  he  do  not,  and  any  injury  result  from  his  negligence 
lie  will  be  liable  for  such.  Thus  a  person  has  been  held  liable  for  negli- 
gence in  procuring  a  policy  of  insurance,  though  he  did  it  gratuitouslyji). 
And  where  merchants  in  London  received  from  a  mere  stranger  abroaa  a 
bill  of  lading,  in  a  letter,  requesting  them  to  effect  an  insurance ;  which 
fihiey  declined  doing,  but  bona  fide  indorsed  the  bill  of  lading  to  a  friend  of 
his,  who  failed :  it  was  held,  that  the  merchants  were  liable  to  the  con- 
signor for  the  amount(A[V  So  a  party  employing  another  to  present  a  bill 
finr  acc«>tance  is  entitled  to  recover  nominal  damages  against  such  agent 
if  he  £ul  to  present  it ;  although  no  real  damage  whatever  is  occasioned 
by  the  n^lect,  the  biU  and  costs  having  been  paid  by  other  persons  liable 
onit(/). 

A.,  in  Holland,  commissioned  B.  in  London  to  purchase  and  ship  tobacco 
of  the  best  quality.  B.  employed  C.  as  his  broker  for  that  purpose,  who 
aecordin^y  made  a  purchase  ft'om  D.  On  the  arrival  of  the  tobacco  in 
Holland,  it  turned  out  to  be  of  a  very  bad  quality,  when  A.  brought  an 
action  and  recovered  against  B. :  upon  which  it  was  held,  that  B.  was  en- 
tided  to  recover  from  C.  the  whole  of  the  damages  he  had  sustained  in  the 
action  brought  against  him  by  A.,  although  he  had  received  a  bought  note 
fnm  C.  in  which  Uie  tobacco  was  not  described  as  of  the  best  quMi^(m). 
Bnt  no  action  will  lie  against  a  person  who  takes  out  goods  to  India  for 
tiie  vendor  under  an  agreement  to  sell  them  for  what  he  could  get,  and 

(d)  Ferrari  (Earl)  v.  Rohins,  2  C.       75.— -Keoyon. 

M.  &  R.  152 ;  1  Gale,  70.  (k)  CorUtt  v.  Gordon,  3  Camp.  472. 

(e)  Lueaa  v.  Groning,  1  Stark.  391 ;       — EUeDborougb. 

S  Manh.  460 ;  7  Taunt  164.  (/)  Van  Wart  v.  Woolky,  M.  &  M. 

(/)CuiTj/v.  £dfJuor,3T.R.524.  520.~TeDterdeD.    See  8  B.   6c  C. 

(g)  WtlU  V.  Rou,  7  Taunt.  403.  439 ;  1  M.  &  R.  4. 

(i)  5inij;*in  V.  5iran,  3  Camp.  291.  (m)    Mainwaring    v.    Brandon,  2 

—  EUenborough.  Moore,  125. 

(t)  Wilkinson  v.  Caverdale,  1  Esp. 


AM  pmoB  to  be  di^oMd  c< 

a«UBMan^iMiiitOT.idM>« 


Aa  Mmt  Mtn  aeliiig  craCMtoMhr  wm  ekm 
.u«__  _,..,_ .___._ ^-ibeWpridni 


aim  (a).  And  an  went  who  mBm  bmmv  tnniltad  to  bin  lajbu  own 
W>  lUk  lor  bdowt  i  bat  notffho  mAt  k  tn  Bo dNd  in  hii  batdija). 
An  M«Bt  «bo  Mio  inon  ibe  bMt  odrin  be  fa  obic  to  get  {n  dM  dUn 
rfHi  pwnAol,  fa  not  hebleto  dwyi  oifahig  fcaio  tfaot  oet(g).  Tfaiuif 
Aj  og  wwol  Mweiioiir,  imifaftoka  wEiatirr,  ■wkhaut  w 


«d  efgoode  to  B,  togdier  widi «  poteel  cTUi  own  of  dM  Mme  00*%  U  ibo 
Witain  houii,  litiacpaMSoti;  bat  mokM  tbe  entn  under  •  wrang  de- 
—iiiiioriiei.  mhmubf  both  pwc^  w*to  m^tti.  A.  botrtn^  takon  tb* 
MDO  an*  at  tto  goodo  of  B.  oe  rf  bfa  owi^  and  not  banng  leecTed 
in  reWai^  nor  bea»  of  a  pwftirioa  or  onuJoynMnt  v^i-)>  "■——-''- 
iMtted  Afll in  w^tbo  hadnndertaken, fa  notUable  to 
faMoeearioood  to  &(>■). 

Vbero  a  Maan  fa  onqlojad  to  roedre  monej  far  aaotber,  and  be  em- 
|loyo  a  tbM  penOB  lo  rceeiTa  It  bt  iim,  nmmmAt  br  noon  bod  and 
nodvadwiUMtttaagaiiiatlba  fin^  wiUiant  eitdenoe  tbat  the  monej 
fliBa  to  dw  band*  of  oodi  lUrd  penaa(t).  Tbe  derb  to  a  body  of  Enu- 
laa^  who  exocotee  bit  office  by  a  depu^  appointed  bf  binudf,  it  not 
retpoonble  in  damages  for  losses  occaaioned  by  the  negligence  or  malvena- 
tion  of  his  deputy,  if  they  were  af  such  a  iiaturc  that  tbey  only  become 
Injudicial  to  the  tnialeea  through  negligence  on  their  own  part.  Kor  for 
money  belonging  to  tlie  Inistees  and  actually  received  by  the  deputy,  but 
which  only  came  into  his  hands  by  reason  of  an  irregular  act  of  tbe  tnis- 
teea^  which  tbe  deputy  had  prevailed  on  them  to  commit  But  he  is 
aniweiable  for  sums  of  money  nhicb  the  trustees  had  ordered  him  to 
receive,  although  not  in  his  capacity  of  clerk,  if  those  nima  be  aclutlly 
paid  to  the  deputy  at  the  office,  although  the  deputy  had  no  particular 
authority  to  receive  them,  if  the  cleik  had,  at  tlie  time,  leaaonable  ground 
to  beheve  that  the  payment  would  actually  be  made  to  (he  deputy  at  the 
office(f].  Where  an  agent  is  employed  to  procure  pavmenl  of  a  bill, 
and  remit  the  produce  direct  (o  his  principal,  instead  of  which  he  remits  it 
to  ■  third  person,  whereby  it  gets  into  tlie  bands  of  the  principal's 
creditort:  he  is  not  liable  for  money  had  and  received(u). 

(h)  BrtmUy  V.  CaiwM,  2  B.  &  P.  Black.  ISB. 
436.  (0  MoiiAtici  V.  Hagdo«.2Etp.  509. 

(o)    MiUKy  V.  Banntr,  1  J.  &  W.  -Kenjon.     Whsre  ■  KrvsDtwu  ac- 

341 ;  4  Msdd.  413 ;  S.  P.  Lipten  v.  cuitomed    to    receive   debU  for    bU 

WhHi,  16  Ves.  Jan.  432.     An  igeat  muter,  and  pay  the  rooaej  over  with - 

■o  depositing  nioney  willi  i  baoker  lo  out  aay  wriltea  vouchera,  the  mislar 

his  owQ  accauDl,  cannal  relieve  him-  muil  prove  that  the  lervaat  hu  Dot 

■elf  frain  liability,  by  iofgnning  his  paid  toe  nioney  over,  as  well  as  that 

priocipal  ai  the  payment,  without  a  be  has  received  it,  in  an  action  sninst 

correct  ipecificadoD  of  the  particulan.  him  for  money  had    and  received: 

'•"        -        "    \iB,  aEap. -"•  -  "      .    ""  ,„.... 


(p)  Eagtri  V.  Bmhm,  3  Eap.  704.       £iiani  v.  Birch,  3  Camp.  1 
-       And   see  Chtdmartk  v.       boroagh. 


U-)   Wkitmor,  V. 
314.— Tenterden. 


WiOtt,  U.  U  M. 

Cu.'61. — Keoyon.    Andsee  iI«tc«T.  (u)  Duncan  v.  SJUpwiih,  3  Camp. 

Rv^.  *  B.  &  A.  303.  eS.-'Ellenboroagb. 

<r)  ShiMi  v.  BladUanu,   1    U. 
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Sect.  III.— AotaoRiTT  of  Aoehts. 

1.  TtuHGotit 1135    t    i.  An  A^ntt  Aulhi/rits  uader 

2.  Tt  pUigt  Ctedf 1139  a  I'atctr  tf  Amrnta  . . . .    1144 

3.  TapordiBM  Gosdi 1143   | 

It  insj  be  noticed  at  a  geoeral  principle,  applicable  to  tbe  nulliorily  of 
■gentt  in  ^enl,  that  whatever  the  duty  of  an  agent  requirea  him  to  do 
in  the  bunneta  of  hii  employers,  inii*t  be  pretunied  ao  to  he  dune  nith 
auat  knowledge  and  direction  [z). 

1.  TokU  Coodi.l — The  aalcof  goodabyan  agent  haa  recently  received 
tbe  attention  of  tbe  l^slature ;  and  a  statute  has  beenpoascd  regulating 
the  circumatancei  under  whicli  it  may  take  place  (y).  For  the  proviaiona 
of  thii  statute  in  reference  to  tliis  subject  see  ante,  p.  211. 

By  the  lecond  and  fourth  tectioca  of  that  statute  it  will  be  perceived 
tbat  an  agent  in  ponesaion  of  tlie  goodn,  or  what  ia  tantamount  to  it,  the 
pownsion  of  a  bill  of  lading,  &c.,  by  which  such  goods  may  be  disposed 
of,  may  deal  with  sucb  goods  by  way  of  sale,  so  ns  to  render  the  transac- 
tion Talid  to  third  persons ;  provided  (hey  had  no  notice  that  such  agent 
vai  not  the  real  owner  of  (he  goods.  But  the  posseasion  of  the  goods  ora 
wamnt  for  their  deli  ve^,  &c.  will  not  necessarily  constitute  the  character  of 
an  agent,  10  as  to  olTordUieprotection  of  the  statute  to  a  sale  by  such  per- 
in  in  poasetNon  of  them.  Thus  it  has  been  held  that  East  India  Company 


wammts  are  not  negotiable  within  theaecond  section,  as  they  pass  bydeh- 
vety,  and  not  by  indorsement  (:).  In  another  case  N.  and  Co.  purchased  and 
paid  for  twenty-three  chests  of  indigo,  on  behalf  of  the  same  principal,  and 
were  paid  the  amount  by  him,  but  retained  the  warrants,  and  the  chests  re- 
mained in  the  East  India  Company's  warehouses.  Being  desirous  of  with- 
drwringiome  other  warrants  which  they  had  in  the  hands  of  the  defendants, 
they  depoiited  IhcGc  in  lieu  of  them,  and  they  afterwards  authorized  (ho 
defendants  to  sell  the  twenty-three  chests,  and  appropriate  the  proceed;, 
which  they  did,  not  knowing  that  any  party  was  interested  in  them  but  N. 
and  Co.  At  the  time  of  this  transaction  N.  and  Co.  were  creditors  in  ac- 
count with  their  principal,  to  en  amount  much  below  (he  value  of  the 
mdigo :  and  it  was  held,  that  the  sale  of  the  twenty-three  cheats  was  a 
conrenion,  and  that  tlie  defendnnls  were  liable  (o  the  principle  in  trover : 
ibr  that  die  transfer  of  these  naminis  by  N.  and  Col  was  not  a  sale  or  dii- 
potltion  by  (ac(ora  within  the  second  section  (a).  So  a  wharfinger,  who  is 
alio  a  flour-factor,  haviii-r  flour  sent  to  him  to  keep  till  further  orders,  is  not 
an  agent  intrusted  witli  the  flour  within  the  fourth  section,  so  as  to  give  vali- 
dity to  aaale  by  him  of  (he  flour  (6).  Where  the  plaintiffs  consigned  goods  to 

(i)  Ki  port*  -Ifurffil,  1  Rote,  417.  lo  «IJ  lead  from  hi,  bhorf.  and  liesold 

(w)  6  tieo,  IV.  c.  99.  that  in  question  to  the  defendint.  The 

(t)  Ttvhi-  y.  Ttufwm.  M.  U  M.  pLiotifT  leco.ered  in   Itoter.     Thia 

453.— Tenlerden  ;    S.    P.    Taylor  v.  case  was  cited  in  Pickerir.g  v.  Bui*. 

K^mtr,  2  B.  &  Adol.  330.  15  li:ait,  38,  aasbowing  thai  the  traot- 

Si)  Taylor  t.  Kymrr,  3  B.  &  Adol.  fer  o(  goods  iolo  the  name  a(  a  btakir 
in  (he  wharfiDger't  books  did  not  gi>e 

(b)  il-mk  1.  Whitlinliurx,,  2  B.  &  (be  bidier  an  implied  aalhori(y  to  sell. 

Adol.  4B4i   I  M.  &   Bob.  HI.     In  Bui  Lord  KDenborougli  said  "  Ihil 

Wilkintn  T.  King,  2  Campb.  335,  (irifliini  T.  A'iir;)  was  iho  case  of  a 

tbeplaiatilTseiilleid  toiwhirlinger,  whar/inf;tr,    whose    proper   busiaei* 

to  icmiao  >l  hi)  wfaarflill  it  should  be  was  ool  lo  sell,  tndtowhaia  (be  goodl 

sold,  but  gave  bim  bo  authoiity  (o  were  seat  for   tbe  meie  purpo«  ot 

*elU    The  wbuSoger  tcoi  eetatumtd  cnitody. 


■  nnon  him  fbr  the  Knoatit^ 

._  ^ , Jm  aetor  cent  them  to  the  de- 

Q  he  ^tH  ffmenl  doalinn,  withmt  iDtimitiiMF  thftt  they 

.  (    J-'  "^  *  'ibi*^  pnMn,  ua  draw  m  biD  vfon  him  fiir  IM 

■BMHm^  wudi  the  defeniisnt  MMfted  aad  paiit;  tttor  which  th«  ftctor 
bteama  intolmi^  hmm  bafin*  that  time  ^ipciMd  tbe  defendant  that  ha 
hid recMTed a notiM oremintenHOd of dte  Nk  fiom  die  plaintifik, bat 
Oadatodant  afterwai^  aoU  the  good*:  it  wai  held,  that  he  wm  liable 
ftr  their  value  in  aa  actioD  Ibr  moaejhad  and  nceiTad;  and  that  he 
wonU  hen  been  aouallT  liable  had  he  not  known  diat  the  good*  were  the 
fnpertocrtlieplaiiiti&(e). 

Alt  ttMogh  in  tha  «Ma  pmntad  oat,  no  anffleiMit  ascBcy  waa  pT0f«d  bgr 
A*  defendant,  ao  aa  to  protect  tiie  eale,  jet  to  eetaUieh  ndi  a  ptoo^  It 
'    *      '     '     nr  that  pune  dMndd  be  diown 


toauJ  im  Uaak  In  Ae  ihipper,  and  ihe  ^enti  being  aUowed  to  retain 
,__  _,.^  tin  of  la(Bng  fo    " -'--     -"  ■'- ^--'-•^-■ 


^  of  the  Bin  of  latung  fat  five  motttha,  told  the  gooda  wilheot 

any  authori^  for  that  parpose :  it  waa  held,  that  it  wai  a  quetlion  for  the 
jury  whether  the  principal  had  not,  by  his  conduct,  enabled  his  agent  to  hold 
himself  out  to  the  world  as  a  person  having  authority  to  ael),  and  thereby 
to  convey  title  to  the  vendee  (d).  And  in  another  case  where  a  purchaser 
of  hemp  lyine  at  a  whaif,  had  it,  at  the  time  of  his  purchase,  transferred 
in  the  wharfinger'a  books  into  the  name  of  the  broker  who  effected  the 

Crchaae  (or  him,  and  whose  ordinary  business  it  was  to  buy  and  sell 
mp :  it  waa  held,  that  this  gave  the  broker  an  implied  authority  to  sell 
it,  and  that  his  sale  and  Feccipl  of  the  money  bound  his  unknown  prind- 
pal.  And  it  would  have  been  the  same  if  it  hod  been  transferred  into  the 
names  of  the  principal  or  broker  (e). 

When  an  agent  is  aiiiliorized,  from  a  previoua  course  of  dealing  between 
biiiuetf  and  his  jmncijiul  to  do  so,  he  may,  on  an  approval  of  a  purchase 
by  the  latter,  make  out  a  contract  riote  in  liis  own  name,  without  maerting 
mat  of  his  principal,  provided  he  make  an  entry  in  his  book  in  tbe  name 
of  hia  principal  (j'). 

Where  C.  consigned  goods  lo  M.  their  broker,  upon  a  del  credere  com- 
roUiion,  for  sale,  and  drew  bills  on  him  in  advance,  which  M.  accepted, 
bnt  never  paid,  and  Bftetwnnls,  without  the  knowledge  of  C,  placed  the 
goods  with  H,  another  broker,  upon  n  del  zredere  commisiion,  upon  an 
agreement  to  divide  the  commission  with  him,  and  obtained  his  acceptances 
fbr  (he  amount,  and  H.  sold  the  goods  and  aAerwards  became  bankrupt, 
and  hii  assignees  received  the  proccedi  of  those  sales;  afler  which  tiie 
acceptances  of  H.  were  proved  under  hi:!  commisuon,  and  a  dividend  re- 
ceived upon  them:  itwasheld,  that  the  assigneeaofH.  were  liable  to  the  B»- 
aignces  of  C,  who  had  also  become  bankrujit,  for  the  umoun  t  of  the  pro- 
ceeds, ill  an  action  for  money  had  and  received  (g). 

It  should  be  here  noticed  that  the  character  of  a  6raA-er  (A)  differs  mate- 

{c)  Jackiun  V.  Cla.kt,  1   Y.  i  J.  (/>  Ke^nhU  v.  Alkint.  1  Moore, 

Sle.  6;  7TaaDl.260i  Holt,  427. 

(d)  Dvtr  T.  Ptanm.  4  D.  &  II.  <g)  C^Kkran  r.  hlam,  3  M.  &  S. 

640  i  3B.&C.  98.  301,  a. 

^t)  Picktring  1.  Bu^f\iE»tl,za,  (A)  A  peiw>B  who,  for  b 
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riaUy  fiom  that  of  k  factor;  the  former  is  not  trusted  with  the  possession  of 
tiie  goods,  nor  ought  he  to  sdl  in  his  own  name ;  but  the  latter,  from  its 
bemg  onial  for  him  to  make  advances  upon  the  goods,  has  a  special  pro- 
perty tn,  as  weU  as  a  general  lien  upon  them ;  and  may  sell  in  his  own 
name ;  and  his  principal  will  be  bound  by  all  the  consequences  of  such 
Mle,  of  which  the  right  of  settix^  off  a  debt  due  from  the  factor  is  one  (<). 
Brokers  were  in  the  usual  habit  of  buying  and  paying  for,  and  of  selling 
and  receiTing  the  vahie  for  their  principal,  in  their  own  names,  and  upon 
tiieir  own  judgmen^  for  sugars  on  speculation ;  sometimes,  when  the  mar- 
ket was  loW|  tney  did  so  under  an  unlimited  authority  as  to  quantity  and 
price ;  at  other  times  under  special  instructions  to  buy ;  but  guided  from  time 
to  time  by  special  instructions  to  sell,  and  limited  in  respect  of  price,  and 
adnsed  from  time  to  time  by  their  principal  as  to  the  probable  rise  or  fall 
of  the  market;  but  keeping  only  a  general  account  with  their  principal  of 
the  tnms  advanced  to  and  received  for  him,  without  accounting  separately 
lor  eadi  particular  lot  purchased  and  re-sold ;  under  these  circumstances 
it  was  dctennined  that  they  had  the  power  to  bind  such  principal  by  a  re- 
Mle  of  a  particular  parcel  of  sugars  before  purchased  and  paid  for  in  their 
own  names,  and  lodged  in  their  own  warehouse,  though  sold  under  the  price 
directed  by  their  pnncipal,  for  whom  they  received  the  money,  and  who 
afterwards  failed :  the  general  authority  of  the  brokers  to  sell,  so  as  to  bind 
flieir  principal  in  respect  of  the  purchaser,  being  to  be  collected  from  their 
general  dealing,  and  not  merely  from  their  private  instructions  as  to  the 
particular  parcel  of  goods  (^). 

Bat  a  sue  made  by  a  broker  may  be  avoided  if  it  be  shown  that  by  the 
cnstom  of  that  particular  trade  the  authority  of  the  broker  expired  with 
the  day  on  which  it  was  given  (k). 

So  by  the  custom  of  London,  where  goods  are  sold  by  a  broker  to  be 
paid  for  by  bill,  the  vendor  has  a  right  to  annul  the  contract  within  a  rea- 
sonable time,  if  he  be  dissatisfied  with  the  sufficiency  of  the  purchaser. 
Bat  the  intimation  of  his  dissent  must  be  made  as  soon  ns  he  had  an  oppor- 
tunity of  makine^  inquiry ;  and  five  days  have  been  considered  too  long  (/). 
It  has  been  held  also,  even  before  the  passing  of  the  6  Geo.  I V.  c.  99,  s.  4, 
that  an  agent  authorized  to  sell  goods  has,  in  the  absence  of  advice  to  the 
contrary,  an  implied  authority  to  receive  the  proceeds  of  such  Ralc(m). 
And  if  goods  are  sold  by  a  broker  without  disclosing  his  principal,  the  pur- 
chaser is  justified  in  paying  him  in  a  different  manner  from  that  stipulated 
for  by  the  terms  of  the  contract ;  though  it  would  be  otherwise  where  the 
principal  is  disclosed  at  the  time  of  sale  (n). 

Goods  sold  by  a  broker  for  a  principal  not  named,  upon  the  terms  as 


paid  for  by 

exchange  accepted  by  the  buyer,  and  discounted  by  him  within  the  month, 
though  having  to  run  a  longer  time  before  it  was  due.  But,  where  the  buyer 
is  also  indebted  to  the  same  broker  for  a  another  parcel  of  goods,  the 
property  of  a  different  person,  and  he  makes  a  payment  to  the  broker  ge- 

and  hiie,   negotiates   sad  concludes  {k)  Diekimon  v.  Lilualt   4  Camp, 

bsrgaios  for  stock,  is  a  broker  in  point  279  ;  \  Stark.  128.— Elleoborough. 
of  Taw.     Janten  (Bf.)   v.  Green,  4  (/)  Hodgson   v.   Davies,  2  Camp. 

Bvrr.  2103.  533.—  Elleaborough. 

(i)  Baring  v.  Corru,  2  B.  &  A.  (m)  Capel  v.  Thornton,  2  C.  &  P. 

137.  352.— -Tenterdea. 

J)  WhiUhead  v.  Tuchett,  15East,  (n)  Blackburn  v.  Sehotet,  2  Camp, 

843.— Elleoborough. 
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I    Btrally,  which  i»  laf^K  than  the  amount  of  either  demand,  Init  leis  tboa 

I    libe  tvo  together,  and  afterwards  tbe  broker  slops  payment,  such  pay- 

r    Mieiil  ought  lo  be  equitably  apportioDed  ai  between  Ibe  several  ownen  of 

the  gDodi  •old,  who  are  only  respectively  entikd  to  recorer  the  diBerence 

Innn  tliebuyer((i). 

Where  a  broker,  who  hiu  sold  pooch  for  pluntiff  to  defendant,  makea  an 
anwigemcnl  withjilaiiitiff'uuknou'n  to  defendant,  altering  the  time  of  psy- 
ncnt:  t)ic  ptaintiirhai  thereby  taken  tbe  broker  ai  bis  debtor,  and  hns  dis- 
chaifwd  tlie  ilefendant  (p).  If  a  person,  employed  ai  tbe  i^ntuf  another 
■a  tbe  Mile  uf  any  properly,  ha«  notice  that  what  be  a  about  to  sell  1^  not 
hii  principol'i,  and  he  yet  continuet  to  aell,  he  ii  personally  liable  for  tho 
nroduce  of  the  sale  {<]).  A  traTeller,  who  recsii'e*  orders  for  goods  from 
his  employer's  customer  in  the  country,  is  authorized  to  receive  payment 
I  'Ibr  tbem  in  money,  but  Dot  in  other  goods  (r). 

r        ]|  seems  doubtful  whether  s  factor  who  sells  goods  on  credit,  witliotit  dis- 

I   elodng  bis  principal,  has  authority  lo  receive  payraeut  from  the  v«nd« 

befisre  tbe  period  of  credit  has  elapiied,  so  as  to  make  such  a  payment  with- 

out  the  knowledge  of  the  principal  binding  on  bim  (l).     It  woidd  seetn 

that  there  is  a  custom  totlilseSect  in  IbeLwidon  com  market  (().  If  one 

wo  iniilr?s  ordtr  tt  broker  lo  sell  alock  standing  in  ibeir  joint  names, 

ii.iJi.Lf  i\.'.  |m  1 11  ri  III-  ii.-tnislec  In  join  in  the  transfer,  the  broker 

ft  not  warranted  in  making  the  tale,  imlew  ncta  eo-tniatee  aathoriEe  or 
concur  %Tith  tbe  olber  in  making  the  transfer  (u). 

A  factor  having  an  authority  to  sell  for  money,  is  not  entitled  to  barter; 
therefore,  where  a  factor,  being  ordered  to  sell,  bartered  the  goods  of  his 
principal:  it  was  held,  that  no  property  pasiied,  and  that  the  principal 
might  maintain  trover  against  the  party  with  whom  the  goods  were  bar- 
tend, althoiurh  the  Utter  was  ignorant  that  he  bad  been  dealing  with  a 
&ctor(r).  Tbis  cose  seems  not  to  he  altered  by  the  recent  statute,  none 
of  the  provisions  of  which  affect  the  case  of  barter. 

A  share  iu  tbe  London  Institution,  incorporated  by  charter,  for  the  ad- 
TUicement  of  literature,  &c.,  cannot  be  transferred  until  the  proprietor 
•hall,  by  writing  under  his  hand,  signify  bis  desire  so  to  do  to  tbe  com* 
niltee  of  members,  and  mention  therein  the  name,  &c.,  and  other  deacrip* 
tiMi  of  cbe  person  to  whom  he  is  desirous  the  some  should  betransferredi 
which  person  is  to  be  approved  by  the  committee :  it  was  therefore  held, 
that  a  note  addressed  to  them  in  these  words :  "  Having  disposed  of  my 
■hare  in  tbe  London  Institution  to  [leaving  a  blank  for  the  name],  I  beg 
leave  to  recommend  him  lo  be  elected  in  my  pUce,  as  a  proprietor,"  &c,, 
and  s^ed  by  the  proprietor,  which  note  was  Isft  in  the  bands  of  an  agent 
(tbe  i^k  of  the  society),  for  the  purpose  of  selling  the  share,  did  not  autfao- 
riie  such  agent  to  fill  up  the  blank  himself  with  the  name  of  the  purchaser 
with  whom  he  contracted  for  the  price,  against  the  rules  of  tbe  society, 
which  required  the  recommendation  of  the  candidate  to  be  vouched  by  the 
proprietor  hiraaelf,  inserting  liis  name,  &c.  in  the  paper,  and  consequently 
the  agent  had  no  authority,  before  tbe  transfer  was  so  completed,  to  nt- 
ceive  the  money  of  the  purchaser,  and  to  insert  bis  name  in  the  blank, 

(o>  Facrar  T.  BnMIt,  11  EaH,  36.  (>)  Htiick  v.  Carriwtsn,  1  Har.  & 

(f)  nomln  v.  Mna,  M.  tt  H.  WolL  306. 

43.— Abbott.  (I)  Ibid. 

(f)   Hardaert  v.  Slncert,  5  Esp.  (h)  LejMiv.  Sitiyd,  3Hoore,SS3. 

103.— ElIeDbofongh.  (e)  Qiitntin  v.  Ptilt,  9  B.  Js  A. 

(r)  Homtrd  T.  CH^W'  4  C.  (c  616. 
P.  606.— TiadtL 
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aBknown  to  the  proprietor.  And  such  purchaser,  pajdng  the  money  be- 
fore the  thne  of  payment  when  the  transrer  from  the  proprietor  was  com- 
plete, pays  it  at  his  own  risk  to  the  agent,  whom  he  thereby  makes  his 
own  for  that  purpose.  And  such  agent  afterwards  absconding  with  the 
money,  and  the  society  disallowing  the  transfer,  upon  the  interference  of 
the  proprietor:  it  was  held,  that  the  purchaser  could  not  recover  the 
amount  from  such  proprietor  in  an  action  for  money  had  and  received  (  x). 

If  poods  are  bought  by  a  broker,  who  does  not  mention  the  name  of  his 
principal  until  he  (the  broker)  has  become  insolvent,  the  principal  cannot 
set  on  the  price  of  the  goods  against  a  debt  due  to  him  from  tne  broker, 
but  is  still  liable  to  the  vendor  (y).  But  where  &  factor,  acting  under  a 
del  credere  commission,  selb  goods  as  his  own,  and  the  buyer  does  not 
know  of  any  principal,  the  buyer  may,  in  an  action  brought  against  him 
by  the  principal,  set  off  a  debt  due  to  him  from  the  factor  {z).  It  would  be 
otherwise,  however,  if,  before  they  are  all  delivered,  or  any  part  of  them 
paid  for,  the  purchaser  is  informed  that  they  belong  to  a  third  person  (a). 
It  has  been  held  also,  that  as  a  broker  is  not  authorized  to  sell  m  his  own 
name,  a  purchaser  from  him  cannot,  against  the  principal,  make  a  valid 
set  off  of  a  debt  due  to  the  purchaser  from  the  broker  (6).  For  other  cases 
of  set  (^  wee  ante,  354. 

In  an  action  brought  by  A.  against  B.  for  the  proceeds  of  goods,  the 
broker,  being  called  as  a  witness  for  the  plaintiff,  stated,  that  he  parted 
with  the  warrants  to  the  defendant  under  a  contract,  which  was  in  writing: 
upon  which  it  was  held,  that  a  defendant  seeking  to  avail  himself  of  the 
statute,  must  prove  his  contract  with  the  broker,  and  consequently,  that 
it  was  incumbent  on  B.  to  produce  the  written  agreement  (c). 

A  broker  who  is  employed  to  sell  goods  for  a  person,  and  who  agrees 
for  the  sale  of  them,  at  the  same  time  giving  both  to  the  purchaser  and 
his  employer  a  sale-note,  is  to  be  considered  as  the  agent  of  both  parties  {d). 

As  to  cases  where  the  principal  may  sue  for  goods  sold  by  the  agent, 
see  antef  p.  211 ;  and  as  to  where  the  principal  may  be  sued  for  goods 
purchased  oy  an  agent,  see  214. 

2.  To  pledge  Gocxils.]— Before  the  statute  6  Geo.  IV.  c.  99,  it  was  held 
that,  under  a  general  power  to  sell,  assign  and  transfer,  an  agent  could  not 
p/ed{gefor  his  own  debt  (e).  By  that  statute  he  is  empowered  to  do  so 
under  certain  restrictions. 

By  the  2d  section,  an  agent  entrusted  with  any  warrants,  &c  is  em- 
powered to  pledge  any  goo£  as  a  security  for  any  money  or  negotiable 
security  advanc^  or  given  upon  the  faith  of  the  document,  provided  the 
person  with  whom  they  are  pledged  had  no  notice  that  the  person  entrusted 


(x)  Pamtker  v.  GaUtkell,  13  East, 
432. 

(ir)  Waring  v.  Favenick,  1  Camp. 
N.  P.  C.  85. 

(s)  George  v.  CUget,  7  T.  R.  359 ; 
and  see  MorrU  v.  Cleasly,  1  M.  &  S. 
576,  and  Blackhnm  v.  Schotes,  2 
Camp.  343,  and  7  T.  R.  359  ;  S.  P. 
Rabone  v.  WUliamt,  7  T.  R.  360,  n. 

(a)  Af<0or«  V.  CLementton,  2  Camp. 
22. — Ellenborough. 

(6)  Banng  v.  Carrie,  2  B.  &  A. 
137. 

(c)  Evans  V,  Trueman,2  B.  &  Ad. 
986. 


(d)  Rucker  v.  Cammeyer,  1  Esp. 
105. — KeDvoD.  AccepUnces  of  a 
factor  for  his  priacipaf,  which  are 
provided  for  by  the  principal  before 
they  become  due,  do  not  constitute 
such  a  demand  against  the  principal 
as  to  enable  the  factor,  previous  to 
the  1st  of  October,  1826,  wlien  the 
2nd  section  came  into  operation,  to 
pledge  the  warrants  for  goods  belong- 
ing to  the  principal,  as  a  security  for 
advances  made  to  himself ;  Btandy  v« 
AlUn,  3  C.  &  P.  447.— BesU 

(e)  De  Bouehont  v.  Goldtmid^  5 
Ves.jun.2n. 
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But  to  Buke  wadt  a  tnmMCidn  vftlid  teai  Uad* 
rnDder  wet.  A,  the  tmufen  imNt  be  tspnmly  nud*  u  AfUge[e). 
^tbaSdMCtMii,  ^tM  mf^  311),  h  win  batesn  that  where  nch  good* 
_«  giten  u  ■  deposit  or  pledge  fcr  an  ntleetdtM  debt,  thet  dten  tbe 
penen  to  wliotn  tfaejr  an  m  d*eD  will  not  aoqutre  aaj  intereet  in  «ndi 
goode  bnond  (be  smomit  of  |B«  •geat'i  intenet  in  eudi  good*  kt  die  timB 
flf  •neli  depoait  or  pledge. 

80  m  pei^  receinng  Eait  India  wamnlt  tnat  a  betor  in  pkdge  for 
motdei  adTHUEed  to  lAn,  eanttot  mab  dun  ^litNt  the  tnw  owur,  if 
ftom  the  dronnntKieee  be  murt,  aa  a  mNndile  man,  have  kaown  fliat  dMy 
W  not  faeloiw  to  dte  fiKlar,  allboiHih  ao  diraet  eomminiiertiaD  of  diat  Act 
be  made  to  lum(/).  Wbere  ^auitm  aaaMgnad  goodi  to  tbrir  ftctor^ 
■mho,  not  baring  Aindi  to  p^r  ttie  flraigltt  md  dolie^  agned  witli  die  d«- 
IbodintB  that  diey  iboutd  take  diarge  of  the  aandgnoMn^  fty  tha  ftdght 
■nddatiei,  and  Ml  the  goodly  and  have  one  half  £e  neiial  eanniiHien  on 
Mich  ale;  and  deftndinta  aeeordiM^y  paid  die  ftalgfat  and  diiliie.  and 
lecelTed  the  goodi^  after  wbidi  the  fitcton  beeame  banknmt,  havinc  be- 
fim  Inlfatmeadflltodantt  that  the  goodi  were  the  plalntiA,  W  dafendania 
Botwidiitanfoig  aold  die  gooda :  ft  «••  ^-"   ~  ' "-  " 


„  „  •  held,  in  trarer  by  tbe 
diat  the  defendant!  had  no  right  to  Ktain  ibr  the  ft«Mit  and  dnU* 
'    '  '         '     *       ■'»  fteton  to  the  plaratiO,  at  tbe 


dedacting  the  balance  due  ttita  the  tt 

the  bajikruptcy  (g). 
The  Neapolitan 

celled  a  bordereau,  annexed  to  whicli  1 


(()  Tkimptm  T.  Far-cr.  M.  &  AI. 
4B.--Abbalt.  The  riglit  a(  a  ficior, 
Bodet  this  leclioD  of  the  A  U«i.  IV. 
e.  99,  to  pledge  the  pxxlE  of  hit  piia- 
cipal,  depenJi  upon  the  queatioD  «1i(- 
tM>,  upon  tbe  face  of  the  whole 
account  betweeD  them,  the  priiicipot 
k  iadebled  to  the  fdclor.  A  fictor, 
bj  dnire  of  bia  priocipal,  kepi  sepa- 

which  the  principal  wnsiuitfy,  and  in 
olben  but  parity  iniereiled;  but  he 
reguUrlj  posted  all  the  items  of  both 
those  accounts  into  ana  geoeial  ac- 
CDunl.  I'he  factor  pledged  goods 
conaigned  lo  bimoD  the  joint  aecount, 
far  the  purpose  ol  meeting  &  ilnft 
drawn  oa  him  by  hii  piiacipal  ngiiost 
that  accouiil.  At  tbe  lime  of  the 
pledge,  lh«  factor,  upon  tbe  ^eueral 
acoouat.wai  indebted  to  hit  pnncipil 


dnth^TaftMr 


leries  of  roupott,  or  teceipU, 

upOD  the  pledgee,  it  was  held,  that 
such  foibeBraace  was  Dot  an  acquiei- 
eence  in  Ibe  pledge,  and  thai  in  (be 
absence  oF  any  evidence  lo  sbon-  ibit 
llie  effeci  of  soch  forbearance  had 
been  to  allcr  ihe  siiuation  of  the 
pleJaee  for  Ihe  worse,  or  thai  of  the 
principal  for  Ihe  beller,  the  lighi  of 
the  principal  against  the  [deil|jee  m- 
mnineil  entire  ;  Rohtrli"!!  v.  Ktming- 
loii,5  M.U  It.  381. 

(J  )  ttnrn  V.  Trimnaa,  2  B.  & 
Adol.  866;  I  M.  &  Rob.  10. 

(g)  Sr.lly  V.  Uulkbont,  3  M.  &L  !>. 

ills  on  his  fac- 


s  held, 


\  that ibe  m 


Ihe  draft;  but  upoo  the  septrate 
count,  against  which  the  draft 
ilrawD,      and     lo    which    the    c 


tbat  the  factor  bad  no  right  (0  pledge, 
and  ibat  ibe  pledgee  could  noi  relaio 
the  goods  agaioat  ibe  principal. 
Where,  in  lucb  a  case,  Ihe  principal 
/or  scone  lime  afler  notice  of  Ihe 
pledge  /brboni  to  make  anj  denaod 


of  audi  gooda,   wouM  nul  anlhotiie 
the  fjctor  to  pledge  them  for  the  pur- 

K'se  of  raising  money  la  meet  the 
llii  Giff  V.  Aunfr,  6Moore,603; 
S  J*.  Fielding  T.  Kymrr,  2  U.  &  B. 
639.  So  where  an  attantej,  acting 
Qiider  a  twcial  power  lo  receiT*  the 
money  only,  deposited  certain  »ic- 
tualling  bins  with  the  defendant  aa  a 
security  for  money  borrowvd  from  him ) 
in  an  action  of  lioirer  by  the  payee 
of  Ihe  bllla,  it  wat  held,  Ibat  Ihe 
plaintiff  was  entitled  lo  recover;  Ten- 
kin  V.  FulUr,  a  Dougl.  300. 
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hr  wiuetmwt  hatf-veariy  payments  of  the  rentes,  or  dividends.  When 
tiie  OMpom  attadied  to  the  bordereau  were  all  made  use  of,  tlie  holder  of 
tbe  certifieat  and  remaining  bordereaux  was  entitled  to  receive  from  the 
Neapolitan  govcnmient  a  new  bordereau,  with  a  new  set  of  coupons ;  both 
liieae  instruments  refeired  to  the  certifieat,  and  they  were  never  sold  in 
the  London  market  without  being  accompanied  by  the  certifieat.  The 
pknnti^  being  poasened  of  certain  of  these  certificats  and  bordereaux,  de- 
poaited  the  latter  with  his  broker,  for  the  purpose  of  his  procuring  from 
oe  NeapolitangOYemment  new  bordereaux,  retaining  the  certificats  in  his 
own  hands.  The  broker,  having  procured  new  bordereaux  with  coupons, 
fraudulently  pledged  them  with  the  defendant.  In  detinue  by  the  original 
owner,  it  was  left  to  the  jury  to  say — first,  whether  the  bordereaux  and 
ttmpomM  (unaccompanied  by  the  certificats)  were  negotiable  securities, 
passing  b^  delivery,  in  the  same  manner  as  bank  notes,  exchequer  bills, 
and  the  hke  instruments;  secondly,  whether  the  defendant  had  exercised 
due  caution  in  receiving  them  from  the  broker,  without  inquiring  for  the 
certificats  to  which  they  referred :  and  it  was  held,  that  the  direction  was 
ngfat ;  and  the  jury  liaving  found  a  verdict  for  tlie  plaintiff,  the  Court  re- 
used to  disturb  it  (A). 

A  bin  broker,  who  receives  a  bill  from  a  customer  merely  for  the  pur- 
pose of  procuring  it  to  be  discounted,  has  no  right  to  mix  it  with  bills  of 
other  customers,  and  to  pledge  the  whole  mass  as  a  security  for  an  advance 
of  monies  to  himself;  still  less  has  he  a  right  to  deposit  bills  which  are 
received  merely  for  the  purpose  of  discount  as  a  security  or  part  security 
finr  money  previously  due  firom  him.  If  the  pledgee  of  bills  under  such  cir- 
cumstances receive  them  firom  the  bill  broker,  with  knowledge  or  reasonable 
ground  of  suspicion,  he  cannot  hold  them  as  against  the  customer  (i ).  The 
question,  in  cases  of  this  sort,  is  whether  the  pledgee  took  the  bills  under 
circumstances  of  suspicion.     This  will  be  shown  by  the  following  cases : — 

W.  and  P.,  brokers  in  London,  had  in  their  possession  bills  of  different 
customers  to  the  amount  of  nearly  3000/.,  which  had  been  lefl  with  them 
to  raise  money  upon  tliem.  They  mixed  these  bills  witli  others  of  their 
own  to  about  the  same  amount,  and  deposited  the  whole  with  F.,  who  was 
a  merchant  and  capitalist,  for  an  advance  of  3000/.,  then  made,  and  for  a 
preceding  advance  made  a  few  days  before  on  a  promise  to  bring  bills. 
Evidence  was  given  that  it  was  usual  and  customary  for  bill  brokers  in 
London  to  raise  money  by  a  deposit  of  their  customers'  bills  in  a  mass, 
and  that  the  bill  broker  alone  was  looked  to  by  the  customer  who  gave 
the  bill  broker  dominion  over  his  bill.  In  an  action  brought  by  V.  on  one 
of  the  bills  against  one  of  the  customers  who  was  a  party  to  the  bill,  the 
judge  left  it  to  the  jury  to  say  whether  F.,  the  plaintiff,  took  the  bills  from 
W.  and  P.,  the  bill  brokers,  with  due  care  and  caution,  and  in  the  ordinary 
ooune  of  business ;  and  the  jury  being  of  opinion  that  he  had  so  taken  the 
bills,  found  a  verdict  for  the  plaintiff:  it  was  held,  that  the  defendant,  the 
customer,  could  not  complain  of  such  summing  up,  and  that  the  Court  would 
not  disturb  the  verdict.  In  another  action  arisirg  out  of  the  same  trans- 
action, and  which  was  an  action  of  trover  brought  by  one  of  the  customers 
(who  was  himself  also  a  bill  broker)  against  F.,  to  recover  the  value  of 
some  of  the  bills,  the  judge  recognized  the  principles  above  laid  down 
and  directed  the  jury,  that  a  bill  broker  who  receives  a  bill  from  a  cus- 
tomer to  procure  it  to  be  discounted,  has  no  right  to  mix  it  with  bills 

{h)  Lang  V.  Smith,  6  M.  &  P.  78  ;  be  discounted  and  promised  to  pay  the 

7  Biog.  284.  amount  to  the  plaintiff,  but  paid  a  debt 

(t)  Haynes  v.  Foiler,  2  C.  &  M.  of  his  own  instead ;  Oughlon  v.  Wett, 

d37;  4Tjr.  65.    Defendant  was  held  2  Stark.  321.— Ellenborough. 
liable  where  he  had  received  a  bill  to 
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of  other  customen,  and  to  pledge  the  whole  mast  as  a  securiw  Tor  an  ad- 
Tuice  of  monej  lohimielf,  aiid  that  still  leas  hai  he  a  right  to  deposit  such 
bilU  as  a  security  or  port  security  Tor  laorwy  previously  dm.-  from  bim,  and 
that  ouch  was  to  be  taken  by  them  as  the  general  lav;  but  that,  notwithstand- 
ing such  general  nile  of  law,  the  parties  might  contract  as  tliey  thought 


bill  broker  himselr,  had  contracted  with  reference  to  thai  usaee ;  and  the 
jury  liRving  found  for  the  defciidatit,  the  Court  refused  to  disturb  uieirTerdicL 
A  person  having  a  bill  to  take  up,  applied  to  a  friend  fur  aaiiatance, 
who,  not  having  cash,  drew  and  indorsed  a  bill,  and  gave  it  him  to  get 
«d,  that  be  might  be  able  to  lend 
1  idso  indorsed  tbe  hill,  and  left 
The  hill  hroker,  being  indebted  to  a  widow  who  carried  on  buuness  at  o 
coal  mercliaiit,  look  the  hill  to  her  countine-^iouBe,  and  indorsed  it,  and 
there  gave  it  to  hei  son,  who  managed  the  businea  for  her,  and  who  en- 
tered it  in  the  cash  bonk  as  so  much  received  on  account.  There  was 
conlmdictory  evidence  as  lo  the  son's  knowledge,  at  the  liine  he  rweived 
the  hill,  of  the  circumstHOces  under  which  it  find  been  obtained ;  but  he, 
on  being  ;r.tnrm..,l   „f  ili.'m  ufi^tsv.xr.U.    r.'fnsM  in  ,rivp  ill/"  bill  lo  the 

drawer,  n [■■■!■  -i  ■■!  ;    ■!■  .    ■' \   .    -    ■     -i  |.i;  i  tl.i-  ii.     Tbo  jury 

fuiimt  il.  ..  .      ■  _^  ,        ■       ,  f  rhe  cir- 

eiunatanccs  :  and  it  was  held,  tlint  tbi'  ai^tiuii  w^  inaiiiluJtiBblc  against  the 
wrta,  and  need  not  be  bmught  against  IhemolherCf).  1 1  should  be  noticed 
here,  that  a  hill  broker  ia  not  a  person  known  to  the  law  with  certain  du- 
ties, but  his  employment  is  one  which  depends  entirely  upon  the  course  of 
dealing ;  his  duties  may  vary  in  different  parts  of  the  country,  and  their 
extent  i*  a  question  of  fact  to  be  detennicied  by  the  usage  and  course  of 
dealing  in  the  particular  place  (0- 

A.  and  B.,  having  agreed  to  purchase  cottons  on  their  joint  account, 
du-ected  their  brokers  to  purchase  the  same,  and  purchaaes  having  heen 
made,  warrants  or  orders  for  delivery  were  made  out  in  tlie  names  of 
the  brokers,  and  the  cottons  were  left  in  their  custody  as  the  hrokets 
of  A.  Immediately  after  the  purchases,  B.  paid  A.  one  half  of  the 
value;  and  after  condderable  purchases  had  been  made,  the  broken 
were  informed  that  B.  had  an  interest  in  the  goods  purchased ;  and  A., 
after  this,  directed  the  broker*  to  procure  him  a  loan  on  the  security  lA 
the  warrants.  C.  advanced  money  bv  discounting  bills  drawn  by  A. 
upon  the  brokers,  as  a  security  for  which  the  whole  of  the  warrants  were 
deposited  with  C.  by  the  brokers.  While  they  were  so  de^sited,  the 
latter  received  directions,  both  from  A.  and  B.,  to  make  a  division  of  the 
goods  held  on  their  joint  account,  which  Ihey  did,  by  appropriating 
specific  warrants  to  each  parn,  which  division  was  approved  of  by  both  ; 
and  before  the  bills  became  due,  the  brokers  were  directed  by  A.  to  get 
one^half  renewed,  trhich  C.  agreed  to  do,  and  discounted  fresh  biUs. 
The  broken  then  left  in  the  hands  of  C,  as  a  security  for  the  money 
thus  advanced,  the  warrants  belonging  to  B. ;  C,  however,  not  then 
knowing  that  B.  had  any  interest  in  them  :  il  was  held,  that  the  second 
pledge  was  the  pledge  of  a  specific  chattel  belonging  lo  fi.  which  the 
cnkers  had  no  authority  to  make,  and,  consequently,  tbit  trover  wa* 
maintainable  against  C.  (n). 

a-)  Cnaeh  t.  Whitt,  6  C.  Sc  P.  (n)  Barton  r.  Wi^amt.  &  B.  &  A. 

76T^TwdaI.  395 ;   H'Clel.  &  Y.  406  i  S.C.  ia 

(0  FimlMr  «.  Pasrwo,  1  C.  M.  &  •[rorpom.  IfiWdMv.  Airlo>i,3Bios. 
I).849iSTyr.3«6.  139;  lDUoo>e,596. 


Avikoriijf  of  Jgents.  1 1 45 

Where  the  consignee  of  goods  from  abroad  authorized  a  factor  to  in- 
done  the  bills  of  lading  for  tbe  purpose  of  sales,  and  the  factor  indorsed 
them  to  H.  and  Co.  (who  knew  tnat  the  latter  was  a  mere  agent),  ^vith 
authority  to  them,  fint,  to  efiect  sales,  and  secondly,  to  reimburse  them- 
teWes  out  of  the  proceeds  for  a  sum  of  money  which  they  advanced  upon 
the  credit  of  the  goods ;  and  before  the  authority  of  the  factor  (who  im- 
mediately alterw^ds  stopped  pajrment)  was  countermanded,  H.  and  Co. 
sold  the  foodB  by  auction :  it  was  held,  that  H.  and  Co.  were  not  liable 
to  die  original  consignee  in  trover  for  the  goods.  It  seems,  however,  that 
they  wouM  be  liable  for  money  bad  and  received  to  the  use  of  the  right- 
ful owner  of  the  goods  (o). 

An  agent  who  has  received  from  his  principal  bills  indorsed  *'  on 
account"  of  such  principal,  (by  which  means  their  negotiability  is  re- 
stFuned,)  cannot  deposit  them  with  his  bankers  as  a  security  for  advances : 
the  spedal  indorsement  is  a  sufficient  notice  to  the  bankers  that  the  bills 
are  not  the  property  of  the  party  from  whom  they  receive  them,  to 
enaUe  him  to  pledge  them(  p). 

When  A.y  without  the  auUiority  of  B.,  pledges  his  property  with  C, 
and  B.  brings  a  joint  action  of  detinue  against  A.  and  C,  the  jury,  in 
such  a  case,  if  they  are  satisfied  that  B.  held  out  A.  as  a  person  authorized 
to  pledge  his  property  for  the  purpose  of  raising  money,  may  find  a  ver^ 
diet  for  both  defendants  (9). 

3.  To  purchase  Goods.'] — Where  a  purchase  is  made  by  an  agent,  he 
is  not  a  special  a^nt,  if  he  have  any  discretion  to  exceed  the  sum  ordered 
to  be  given  by  his  principal ;  and,  if  he  have  such  a  discretion,  the  prin- 
cipal is  bound  by  his  contracts,  though  they  exceed  the  sum  which  he  is 
onlered  by  his  principal  to  give(r).  If  the  seller  of  goods,  (knowing  at 
the  time  Uiat  the  buyer,  though  dealing  with  him  in  his  own  name,  is  in 
truth  the  agent  of  another,)  elect  to  give  the  credit  to  such  agent,  he  can- 
not afterwards  recover  the  value  against  the  known  principal ;  but,  if  the 
principal  be  not  known  at  the  time  of  the  purchase  made  by  the  agent,  it 
teems  that,  when  discovered,  the  principal  or  the  agent  may  be  sued  at 
the  election  of  the  seller ;  unless  where,  by  the  usage  of  trade,  the  credit 
is  understood  to  be  confined  to  the  agent  so  dealing;  as  particularly  in  the 
case  oi  principals  residing  abroad  (s). 

Tbe  plaintiffs  purchased,  by  order  of  T.  and  Co.  of  Ryder,  to  whom 
they  were  known  as  brokers,  110  bales  of  cotton,  and  the  contract  was 
regularly  entered  on  the  plaintiffs'  books  as  a  purchase  and  sale  by 
brokers,  and  brokerage  charged  to  both  parties.  Bought  and  sold  notes 
were  delivered,  not  disclosing  the  names  of  principals,  but  charging 
hrokerage  to  both.  T.  and  Co.  and  Ryder  were  not  known  to  each  other 
as  concerned  in  the  dealings.  The  plaintiffs  paid  Ryder  for  the  cottons, 
and  handed  them  over  to  T.  and  Co.,  with  a  bill  of  parcels  in  their  own 
names :  and  it  was  held,  that  the  plaintifis  were  principals  in  the  purchase 
of  Ryder,  and  the  sale  to  T.  and  Co.(f). 

Parol  evidence  of  a  broker  may  be  admitted,  to  show  that  a  sale  of 
goods  was  made  to  a  third  person,  for  whom  the  buyer  acted  as  agent, 

(0)  StternOd  v.  HoUl§n,  6  D.  &  R.  (r)  Hiehi  v.  Hankin,  4  £sp.  1 14.— 

17;  4fi.&C.5;  R.&  M.219.  Heath. 

( p)  TrueUl  V.  Barandan,  1  Moore,  («)    Patterson  v.   Gandapequi,  16 

543 ;  8  Taant.  100.  East,  62 ;  and  see  ante,  p.  214. 

(f )  Garth  V.  Howard,  5  C.  &  P.  (0  Kilby  v.  Wilson,  K.  &  M.  178. 

346.— Tiodal.    8  Ring.  451 ;  1  M.  &  —Abbott. 
Scott,  628. 
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or  an  tha  mad  tbam.    Sea  oafc,  p.  9ia 

4.  Jd  Agent't  Authority  under  a  PotP«-  of  jHomtji.] — Ai  a  grneral 
rule  a  power  of  attorney  is  rerocable,  and,  in  ordinal;  caiei,  would  not 
iixuid  tbeinriadiEtion  for  delireriDg  up  iuttruinents ;  but,  vihea  executed 
for  Taluable  coniideratiaD,  the  Court  vouldnot  permit  it  to  be  revoked  (b). 
So  that  wbere  a  power  of  attorney  ia  given  oi  pail  of  a  tecurily  for  money, 
h  ta  not  revoeable(c). 

A.,  being  indebted  to  B.,  iu  order  to  diwharge  the  debt,  exeeuted  to  B. 
a  power  of  attorney,  authorizing  him  to  sell  certain  lands  belonging  to 
hnn,  A. :  it  wai  held,  that  this  facing  an  authority  with  an  interest,  could 
not  be  reToked((0-  But  a  power  of  attorney  to  a  creditor  to  receive  a 
debt,  not  accompanying  any  acognmenl  of  it,  nor  makine  part  of  any 
aecurity  given,  but  with  dedarationa  that  it  was  to  enable  tbe  creditor  to 
^>ply  the  money  to  hii  debt,  ii  not  an  apprt^niation,  and  therefore  faila 
by  the  death  of  the  debtor(e). 

A  power  of  attorney  muU  be  purtued  Etrictly ;  but  it  u  to  be  ao  con- 
•tiued  as  to  include  all  the  neceaury  means  of  executing  it  with  eflect  ( f). 
But  where  defendant,  who  carried  on  business  on  his  own  account,  and  in 
parbienhip,  gave  a  general  power  of  attorney  to  his  wile  and  partners  to  act 
tor  him  and  m  his  name,  and  to  his  use,  and  to  indorse  bills,  and  generally 
toact  for  Mm  while  abroad.    HegaveaUo  another  power  toliiawife  alon^ 

(a)  WiUan  T.  Hart,  1  Moore,  45.  (d)  Gauutn  v.  ilartm,  10  B.  &  C. 

M  I^mptm  T.  Daneapert,  9  B.  &  731. 

C.7B;  4M.&  K.IIO.  (c)  Lffurdr.  Fimm,  2  Ves.  &  B. 

(S>  Stj/auMT  ».  Fgdilau,  1  B.&  A.  61.     A  powiT  o{  altoraey  ii  revoked 

14.  by  the  dealh  of  the  psrly  giving  it, 

(<)  Lueai  r.    Grtming,  7  Taunt.  even  (hough  the  parlv  to  whom  it  it 

1^4  :  2  Marsh.  460  ;   1  Surk.  391.  given  hu  an  intereit,  or  the  acl  benol 

(a)  Aadrrm  v.  Mottiny.  I  Will.  to  be  peifanned  UDlil  afur  die  death 

Eich.  Tl.  of  Ibe  party  ;  K'dliM  v.  King,  I  Sitric. 

{b)  firmfay  v.  HeUtmd.  7  Ves.  jus.  131 ;  4  Camp.  272.— Elienhonugh. 

26.  if)  Htmiard  r.  Bailli,  2  H.  Bbck. 
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Id  act  fer  Idiii  and  on  his  behalf,  and  to  pby  and  accept  such  bills  as 
■hoold  be  drawn  by  bis  agents  and  correspondents  as  occasion  should 
require.  One  of  the  partners  drew  a  bill  on  defendant  for  money  to 
fopply  the  mulnership  concerns,  defendant  having  received  while  abroad 
moBey  on  toe  partnership  account,  and  the  wife  accepted  the  bill  for  her 
haibmd :  it  was  held,  Ist,  that  the  partner  could  not  be  called  defendant's 
agant^  and  therefore  that  the  wife  had  not  power  to  accept  the  bill ;  2dly, 
tut  die  iMid  not  power  to  accept  a  bill  for  partnership  transactions,  but 
cnly  bills  on  his  account ;  3dly,  that  the  general  words  in  a  power  of 
irttomey  were  not  to  be  construed  at  large,  but  as  girin?  general  powers 
for  canyiiu^  into  effect  the  special  purpose  for  which  they  were  given ; 
and,  tlwsfgfoie,  that  an  indorsee  who  had  not  used  due  caution  could  not 
t9eower(g). 

Where  one  gave  a  power  of  attorney  to  another  to  demand  and  receive 
all  moniet  dne  to  him  on  any  account  whatsoever,  and  to  use  all  means 
lor  tiie  lecotcry  thereof,  and  to  appoint  attomies  for  the  purpose  of 
bringing  actions,  and  to  revoke  the  same,  "  and  to  do  all  other  ousiness :" 
it  was  hM,  that  the  latter  words  must  be  understood  with  reference  to  the 
fimner,  as  meaning  all  business  appertaining  thereto  (A). 

A  power  of  attorney  giving  the  agent  full  powers  as  to  the  management 
of  certain  specified  real  property,  with  general  words  extending  those 
powers  to  all  the  property  of  the  principal  of  every  description,  and,  in 
conclusion,  authorizing  the  agent  to  do  all  lawful  acts  concerning  all  the 
principal's  business  and  afiairs  of  what  nature  or  kind  soever,  does  not 
anthorize  the  agent  to  indorse  bills  of  exchange  in  the  name  of  his  prin- 
G^Md(i).  Victiialling  bills  are  not  assignable  ;  but,  by  usage,  a  power  of 
attorney  given  to  the  attorney,  his  substitutes  and  assigns,  to  receive  the 
money,  authorizes  the  attorney  to  assign.  Such  a  power  is  called  a  general 
power,  in  contradistinction  to  a  special  power,  which  authorizes  the  attor* 
aey  only  to  receive  (/c). 

A  power  of  attorney  authorizing  an  agent  to  demand,  sue  for,  recover^ 
and  receive,  by  all  lawful  ways  and  means,  all  monies,  debts,  and  dues 
wbatsoerer,  and  to  give  sufficient  discharges,  does  not  authorize  him  to 
indocae  billa  for  his  principal  (/).  And  trover  may  be  maintained  for  the 
ISBm  indorsed  by  the  asent,  where  the  power  of  attorney  was  to  receive  all 
•alanr  and  money,  witn  all  the  principal's  authority  to  recover,  compound, 
and  ditchaige,  and  to  give  releases  and  appoint  substitutes  (m). 

Bat  where  one  of  two  partners  gives  ms  son  a  power  of  attorney  "  to 
act  oo  his  behalf  in  dissolving  the  partnership,  with  authority  to  appoint 
any  other  person  as  he  might  see  fit :"  this  gives  the  son  power  to  submit 
tlie  accounts  to  arbitration  (n).  A  general  power  of  attorney  granted  to 
one  partner  does  not  give  any  authority  to  the  others  (o). 

C^  partner  cannot  bind  another  partner  by  deed,  unless  a  particular 
power  be  given  for  that  purpose  (p).  And  a  subsequent  recognition  of 
the  authonty  to  a  copartner  to  execute  a  deed,  does  not  dispense  with  the 
production  of  the  power  of  attorney  (9).     But  if  A.  execute  a  deed  for 

(g)  Attvtood  V,  Munningf,  I  M.  &  (n)  IJenleu  v.  Saper,  8  B.&  C.  16; 

R.e6;  7B.&C.278.  2M.&H.  163. 

(h)  Hmf  v.  Goldsmidt,  2  Smith,  79.  (0)  EdmisUm  v.  Wright  (Bart.),  1 

(i)  EtdaiU  ^.  La  Nauu,  I  Y.  &  Camp.  88.— EUenboroagh. 

CoL394.  (p)  HarrUon  s.  Jackton,  7  T.  R. 

(fc)  Ttmkm  v.  FftUer,  3  Doogl.  300.  207. 


(/)  Mtimiv  v.  East  India  ComfMiiy,  (9)   SteigUtt  v.  EgginUm,    Holt, 

5  B.  &  A.  «04.  141.— Gibbs. 

(m)  Hogg  Y.Snaith,  1  Taunt.  347. 
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tract     U« 

4.  Othir  Caia    Il« 
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bii  the  llligalitj 

1-  Right  to  CommiuUm.'\ — The  right  to  commission  may  either  be  (lie 
lubject  af  a  special  contract,  or  rest  upon  the  i/uantum  rneruit.     But  if  the 


■gent  truit  only  lo  the  honour  of  hit  employer,  he  thereby  leaves  it  op- 
be  latter  either  to  remunerate  him  or  not,  and  eonsemienUT 
It  upon  any  compensation.     Thus  where  a  peraon  performed 


work  for  a  committee,  under  a  resolution  entered  into  by  them,  that  any 
Urvice  rendtrtd  bif  him  thoald  be  taken  into  amtidtralion,  and  mch  rrmu- 
tieration  be  made  a$  ihmild  be  deaned  right  ;  it  was  held,  that  an  action 
would  not  lie  to  recover  a  recompense  for  such  vork,  the  resolution  im- 
porting tbat  the  committee  were  to  judge  whether  any  remuneration  wai 

The  comminioD  of  an  agent  is  either  onUnaiy  or  del  credere.  The  lat- 
ter ii  an  increase  of  the  ordinan  commission,  in  consideration  of  the  re- 
•pontibility  which  the  agent  undertakes,  as  a  commission  del  credere  ia  an 
atwolntc  eng^ment  lo  the  principal  from  a  broker,  and  makes  him  liable 

(r)  Ball  *.  DuntUrKllt,  4  T.  R.  (ii)Williamiv.WaUbs,iEap.220. 

(i)   IFAil.  ..  Caylia,  6  T.  R.  176.  (r)  T„ira  v.  Etant.  1  Anst.  S29, 

In  eiecnting  a  doM  For  ibe  ptiBcipa],  n. 

voder  a  power  of  Mtoniey,  the  proper  (i)  Doe  d.  AfaclcDil  t.  Eait  LenJait 

way  is  to  ugn  in  (hs  name  of  ihe  Watermria,  M.  &  M.  149. 

priikcipal :  id.  (y)  WiOa  v.  Buck,  2  East,  143. 

(I)  BtrlaUs  Y.  Hanfy,  B  D.  &  R.  {>>  Toslor  v.  Brmtr.  1  M.  U  Sel. 
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io  Uie  fintinrtance, though  the  principal  may  resort  to  the  person  trusted 
at  a  odlateral  security  (a). 

An  agent  who  received  annuities  for  his  principal  sent  him  several  ac- 
counts, m  whidi  he  gave  credit,  amongst  otliers,  tor  instalments  of  annui- 
tiesy  but  which  he  stated  he  had  not  yet  received.  He  charged  commis- 
non  on  them,  as  well  as  on  the  others  which  were  received,  and  told  his 
princqial  he  might  draw  for  the  balance,  which  he  did.  In  subsequent 
accounts  no  notice  was  taken  of  tlie  instalments,  which,  in  a  previous  ac- 
count, were  stated  to  be  unpaid :  it  was  held  sufficient  evidence  for  a  jury 
to  infer  a  del  credere  conunission,  creating  an  agreement  for  the  agent  to 
be  responsible  to  his  principal  for  the  annuities  (b). 

The  amount  of  the  commission  is  either  regulated  by  a  particular  con- 
tract (c)  in  each  case,  or  by  act  of  parliament  {d),  or  by  the  custom  of  the 


(a)  Gro9tY,  Dubois,  1  T.  R.  112 ; 
see  Biu  v.  DUka»on,  1  T.  R.  285. 

(6)  Skam  V.  Woodeoek,  7  B.  &  C. 
73;  9  D.  &  R.  889;  and  see  Shaw 
V.  Pielom,  7  D.  &  R.  201 ;  4  B.  & 
C.  715;  and  Shaw  v.  Dartnell,  9  D. 
&  R.  54 ;  6  B.  &  C.  56.  Indebiu- 
tns  assampsit  lies  to  recover  del  ere- 
i*r€  commissions  for  guaraoteeing 
suns  insured  upon  policies;  such 
coonnissioDS  being  due  upon  entering 
into  the  cantract  of  guarantee ;  Caru' 
then  V.  Graham,  14  East,  578.  If  a 
declaration  state  that  the  defendant 
was  indebted  to  the  plaintiff,  in  re- 
spect of  goods  delivered  by  him  to  the 
defendant,  to  be  sold  and  disposed  of; 
and  it  appear  io  evidence  that  the  de- 
fendant received  a  del  credere  com- 
mission on  guaranteeing  the  solvency 
of  the  purchasers :  such  declaration 
b  insufficient,  as  the  commission  is 
not  therein  stated ;  Gall  v.  Camber,  1 
Moore,  279 ;  7  Taunt.  558. 

{c)  By  agreement,  T.,  an  agent, 
was  to  have  a  commission  on  sales  ef- 
fected, or  orders  executed  by  him  ;  the 
piiocipal  to  be  responsible  for  bad 
debts,  and  the  agent  to  draw  his  com- 
mission monthly.    By  the  custom  of 
the  trade,  commission  was  not  allowed 
on  sales  which  produced  bad  debts  : 
it  was  held,  notwithstanding,  that,  un- 
der the  terms  of  this  agreement,!',  was 
entitled  to  commission  on  bad  debts ; 
Bawer  v.  Jones,  8  Bing.  65 ;  1  M.  & 
Scott,  140.    I'he  plaintiff,  a  surveyor, 
was  retained  by  the  defendant  to  ne- 
gotiate   with    the    commissioners  of 
woods  and  forests  for  the  sale  to  them 
of  certain  premises  of  the  defendant, 
for  which  be  was  to  receive  a  com mis- 
aion  of  2/.  per  cent,  "on  the  sum 


which  might  be  obtained,  either  by 
private  treaty,  arbitration,  or  trial  by 
jury."  Private  treaty  provint;  una- 
vailing, a  jury  was  empannelled,  by 
whom  the  value  of  the  property  was 
assessed  at  4000/. ;  but,  in  conse- 
quence of  a  defect  in  the  defendant's 
title,  arising  out  of  an  annuity  charged 
upon  part  of  the  premises,  which  the 
commissioners  required  the  defendant 
to  buy  off,  the  money  was  not  paid  to 
her,  but  was  placed  in  the  hands  of 
the  accountant-general,  to  await  the 
adjustment  of  the  difference.  The 
plaintiff  was  not  previously  aware  of 
the  existence  of  this  charge :  it  was 
held,  that  he  was  nevertheless  not  en- 
titled to  his  commission  until  the  mo- 
ney awarded  was  actually  received  by 
the  defendant ;  Bull  v.  Price,  5  M.  ^ 
P.  2  ;  7  Bing.  237. 

(d)  By  12  Ann,  st.  2,  c.  16,  s.  2, 
by  whicn  the  rate  of  brokerage,  to  be 
taken  by  any  broker  or  solicitor  for 
procuring  a  loan,  is  limited  to  5/.  for 
100/.,  under  a  penalty  of  20/.     And 
by  17  Geo.  III.  c.  26,  10s.  per  cent, 
is  allowed  to  a  broker  or  solicitor  for 
procuring  a  loan  upon  annuity.     This 
is  not  allowed  where  the  solicitor  ad- 
vances his  own  money  ;  Brouchead  v. 
Eyre,  5  T.  H.  597.  Where  plainttfis, 
being  ordered  to  sell  an  estate,  or  to 
raise  money  upon  it,  and  being  unable 
to  effect  a  sale,  applied  to  A.,  by  ne- 
gotiation with  whom  money  was  ob- 
tained, but  without  any  further  inter- 
ference on  the  part  of  the  plaintiffs  : 
it  was  held,  that  they  could  nut  recover 
more  than  5s.  per  cent,  commission  for 
procuring  this  money;  Pryee  v.  WiU 
kinsan,  2  Bing.  470  ;   10  AJoore,  177. 
By  31  Geo.  II.  c.  10,  s.  30,  the  com- 
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case  ofa  ship  broker  who  it  employed  to  Bell  a  ship,  nliich,  when  put  op 
for  sale,  is  bought  in,  in  irhich  case  he  is  not  entitled  to  a  commtxaion  on 
the  sole  (m).  And  this  rule  will  hold  good  even  where  the  contract  fails 
to  be  completed  by  the  act  of  the  owner  (n) ;  andif  the  negotiation  goes  off 
on  account  of  any  fault  in  the  broker,  he  is  not  entitled  to  recover  for  any 
ezpensci  which  he  may  have  been  put  to,  unless  such  expenses  are  un* 
tiiual,  and  have  been  incurred  in  consequence  of  the  sliip-owner'g  having 
urged  him  to  extraordinary  expedition  in  the  matter  (o). 

Where  a  broker  purchased  goods  on  commission  at  a  month's  credit 
and  paid  duties  on  ihem,  and  sent  tbem  to  the  place  of  the  puiuhaser'a 
abode,  consigned  to  his  own  order;  and  the  seller,  being  fearful  of  tbe 
[lurchaser's  credit,  procured  the  broker  to  delay  the  arrival  of  the  good* 
till  the  month's  credit  was  expired,  and  (□  tender  them  to  the  buyer  on  pay- 
ment of  the  price,  whereupon  they  were  rcliised ;  it  was  held,  that  the 
broker  could  neitlier  recover  the  price,  duties,  or  commission,  in  an  action 
for  money  paid(p). 

3.  Commiuionmar/  be/orftUtd  by  the  lUegaliti/  of  the  Confrocf.] — An 
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(0  Suwart  >.  Kakie,  3  Stark.  161. 
Elienborough. 

U)  HamonJ  T.  lUtidBy.  I  C.  &  P. 

384.— Best. 

(ft)  Wkiit  T.  Uiy  UneoJn,  8  Vei. 
371. 

(l)Whiuv.Ch>pman,\%tMA.ns. 
— Elienborough. 

(n)  Uolaerv.^lftiu,  1  Matsh.T6; 
STsaDt  331;  andsee  lieiuiv.  Rom, 
10  B.  &  C.  438.  But  see  the  case 
aboie  ciled  orSlnsart  v,  Kaklt. 

(n)  flrond  V.  n™«.,  7  Ding.  99  j 
4M.&P.732;  4C.&P.33B. 

(a)  JJb(iot  y.  I™i«,  4  C.  6c  P.  389. 
— Tindal. 

(  p>  flMrii  V.  Holding,  3  Taunt,  32. 
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ageol  emplojed  in  tlie  nuaugeineiit  of  an  ill^^al  contract,  cannot  recover 
any  oompcmation  toft  hit  labour  fVom  the  person  at  whose  request  it  was 
penbrmed,  and  who  had  the  benefit  of  it.  But  this  subject  has  been  an- 
ticipated; we  aUe^  182  to  192. 

4.  Other  Coses.] — As  to  effect  of  making  an  agent  executor  to  his  princi- 
paly  weemUe,  875,  tit.  *'  Executor's  Remuneration."  It  may  be  added  here, 
that  if  a  servant,  (who  by  his  agreement  has  engaged  to  give  up  his  time 
and  attention  to  the  concerns  of  his  employer,)  hire  out  his  service  to  ano- 
ther, and  the  employer  receive  the  consideration  paid  for  those  services, 
the  servant  cannot  recover  it  from  him.  Thus  the  master  of  a  ship,  em- 
ployed by  the  owner  for  a  certain  voyage,  having  let  out  the  services  of 
the  ship  to  government  at  a  stipulated  freight,  besides  a  per  centage  for 
his  own  labour,  and  the  whole  having  been  paid  into  the  hands  of  the 
owner,  it  was  held  that  he  was  not  bound  to  pay  over  any  part  of  it  to 
the  master  (9). 

5.  Agmtt  tart  entitled  to  he  reimbursed  all  advances.l^Agenta  are  en- 
titled besides  their  commission,  to  be  re-imbursed  all  advances  made  in 
the  rqiular  ooiine  of  a  legal  employment  Such  are  the  incidental  charges 
finr  duties^  warehoose  room,  &c.,  and  all  payments  made  for  the  necessary 
preservation  of  property  entrusted  to  theu:  care  (r).  And  it  would  seem, 
that  where  a  factor  rendent  abroad,  at  his  own  risk  and  peril  evades  the 
payment  of  foreign  customs,  that  he  is  entitled  to  charge  them  as  paid, 
upon  the  ground  that  such  an  evasion  is  at  the  factor's  risk  (s). 

Where  an  agent  has  a  general  authority  to  receive  and  sell  fi^oods,  and 
oat  of  the  proceeds  to  re-pay  himself  his  advances,  charges,  and  commis- 
sion ;  the  costs  of  an  action,  with  a  reference  thereof,  aeainst  a  wrong- 
doer, who  withholds  the  possession  of  the  goods,  6071^  fide  incurred  for 
the  recovery  of  the  goods,  are  legal  charges  upon  the  goods,  and  may  be 
set  off  by  the  aeent  in  an  action  brouf'ht  against  him  by  his  principal  for 
the  balance  of  tne  proceeds  of  the  goods  (0* 

Cases  may  also  sometimes  occur,  in  which  agents  are  justified  in  mak- 
ing advances  without  particular  directions,  and  under  exigencies  not  pro- 
vided by  the  regular  rules  of  their  business.  Thus  if  an  agent,  acting  for 
the  best,  but  without  orders,  insure  a  cargo  on  account  of  the  lateness  of 
the  season,  or  other  good  cause,  he  is  entitled  to  charge  the  premium 
to  his  principal,  whose  assent  will,  in  all  such  cases,  be  inferred  from 
very  slight  circumstances  (k).  But  at  the  same  time,  an  agent  empow- 
ered by  deed  to  act  as  husband  of  a  ship  in  the  customary  way,  and  to 
make  advances  in  that  character,  is  not  thereby  authorized  to  insure  for 
the  owners,  without  express  orders ;  nor  will  the  direction  of  one  part 
owner  be  sufficient  agamst  the  rest,  so  as  to  entitle  the  agent  to  re-pay- 
ment from  them  of  the  sums  advanced.  But  acquiescence  by  the  owners, 
upon  being  informed  of  the  insurance,  will  be  sufficient  to  render  them 
liable  (x). 

So  pajrment  made  voluntary  and  officious,  cannot  be  claimed  by  an 
agent  though  intended  for  the  benefit  of  the  principal.  Thus  where  an 
agent  after  parting,  by  the  direction  of  his  principal,  with  the  possession 

(q)  ThomptoH  v.  Havtloek,  1  Camp.  («)  Curtis  v.  Barclay,  7  D.  &  R. 

527.  539  ;  6  B.  &  C.  141. 

(r)  1  Roll.  Abr.  124,  pi.  7.  (u)  tVolfe  v,  HomeastU,  1  B.  &  P. 

(s)  SmUh  V.  Oxendon,  1  Ch.  Ca.  323. 

25;  Eq.  Ca.' Abr.  369;  3  Salk.235;  (x)  French  v.  Bachkou$e,  5  Bunr. 

Skmner,  149;  bat  see  contra,  13  Via.  2727. 
Ab.3. 
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of  propmy  in  hi*  care  and  management,  advanctd  money  to  releaie  it 
firom  a  lerzure  which  occurre:)  nnerwunis ;  this  was  held  lo  be  a  volunlaty 
pajmenl,  and  not  retovemble  by  llie  ageut  (yj.  But  if  the  agent  were  a 
goaranlec  for  the  fulfiliDriit  of  the  contract  by  his  principal,  the  cue 
would  be  otherwise ;  u>  it  would,  if  by  tlie  usage  of  trade,  he  was  cooii- 
dered  as  impliedly  pledging  liia  on-n  credit,  as  siich  usage  may  be  tri- 
dence  of  a  giutrentee  bybini  to  pay  if  his  principal  refutedi  luidin  auch 
ca«i  he  may  recover  from  the  piincipal  vIiBt  hepaid  fur  him(i). 

A  broker,  who  contracti  witli  ot!iera  for  the  ial«  of  ilock  at  a  future 
Bay.  by  the  Bulliority  of  bla  principal,  who  aflerwaids  refiues  lo  make 
good  the  bargain,  cannot,  by  paying  Uie  dtSerence  to  tuch  third  person, 
maintain  an  action  on  an  implied  auumpiit  against  hia  principal  for  the 
amount  (a). 

n'herc  A.  couiigns  good*  to  B.,  with  direeiioiia  to  pay  over  the  net  pro- 
ceed! to  C,  and  B.  employs  D.  tc  dispose  of  ihcm  ;  in  an  action  by  C.  to  re- 
cover  the  proceeds  from  D.,  U.  is  entitled  to  make  ihe  same  deductions  for 
ireight,  &c,,  as  B.,  who  was  ihe  owner  of  the  ship  ui  which  the  goods 
were  brought,  might  hare  made  (()■ 

Hut  wheie  advances  have  been  niade  by  an  agent,  he  will  not  be  enti- 
tiled  111  bi:  rLiinibiutpd  (iicni  if  tlicy  liiiw  been  rtiidertd  netessan'  hv  lii< 


the  goods,  and  lliey  come  lo  the  liandi  of  his  employer,  the  laltcr  eaniiot 
be  co»pelled  to  repay  liiiu  {ilj.  Nor  can  a  plainli  If  recover  money  paid  to 
redeem  property  seized,  which  he  bad  improperly  shipped  by  order  of  his 
partner,  who  was  defendant's  ngents  (f).  Formerly  a  distinction  prGvailed 
In  reference  to  Ibis  point,  between  transactions  which  were  malain  le,  and 
those  which  were  only  mala  prohibita  (J") ;  but  such  a  distinction  has 
been  disclaimed  by  later  opinions  (g), 

A  direction  to  an  agent  to  pay  over  the  proceeds  of  a  sale,  is  not  revoc- 
able, if  founded  upon  a  valuable  coDsideradon  (h).  Where  the  plaintiff 
diiectcd  the  defendants  (his  bunken)  to  hold  a  certain  sum  of  money  from 
his  private  account,  at  the  disposal  of  J,S.,  and  the  bankers  accepted  the 
order,  but  the  plaintiff  countermanded  il  before  any  actual  appropriation 
or  payment  mode;  it  was  held,  that  such  order  was  revocable,  and  the 
defendants,  having  paid  the  money  lo  J.  S.  oiler  such  countermand,  were 
liable  to  the  plotntlfl'  in  an  action  for  money  had  and  received  (i) ;  al- 
though where  an  agent  has  money  in  hb  hands  belonging  to  his  principal, 

(b)  BlaMutn  V.  Kgrnir,  \  Manh. 
223  ;  5  TauaL  5S4. 

(<■}  Itol.  Ab.  135.  pt.  10;  Capp  v. 
rvjiAnm.  6  Emi,  392. 

(d)  Eiparli  Matlitr,  3Ves.juo. 
373;  5<«riv.  Lnihltv,  eT.R.61; 
Birnn  v.  Turitrr,  7  f.  it.  631, 

(<)  EdmulBH  V.  fVrighl,   1    Camp. 


610. 

(i)  8  T.  li.  610 ;  and  tee  Cro,;  v. 
Dubeii.  lT.R.112-.bulseei)ol«rv. 
LangherB.  2  Maish.SlSi  6Tauiit. 
619;  byCJ.Gibbs.  AudseeCr™- 
m«g  v.  FcTcttr.  1  M.  &  S.  494; 
and  paf, "  Insurance." 

(a)  Child  V.  Mirrltn,  B  T.  R.  610  i 
quxri,  wlielher  ibroker  whoconliicis 
a  puTchsse  for  bis  prioeipai,  and  aHer. 
wards  mites  good  Ihs  contract,  can 
recover  the  money  he  psjs  to  com- 
plete it,  of  his  principel,  on  any  of  the 
commoa  money  coDDta;  JoitphY.  Pib- 
rtr.l  C.&P.341— Littledale;  5  D. 
&  Jt,  54-2;  3B.&C.639. 


-Kill 

(/)  Per  Urd  MansGeM,  4  Bing. 

2069;  and  Ashhuist,J.,3T.  11.422. 

(g)  I  U.&  P.  29B;2B.5iP.373. 

(h)  Wrtcol/itv.  C/oaj*,  2M.iB. 
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who  ovden  him  to  pay  it  over  to  a  third  person,  but  before  pajnnent  the 
principal  ooantemianda  such  order,  and  the  agent  afterwards  pays  it  over, 
ne  does  to  id  his  own  wrong,  yet,  where  advances  were  made  under  an 
agreemoit,  amoonting  to  the  appropriation  of  the  proceeds  of  a  specified 
caigo  by  a  particular  ship,  which  the  agent  remitted  accordingly ;  it  was 
held,  tliat  he  was  not  responsible  for  such  payment,  although  his  princi- 
pal had  ooontermanded  the  order  subsequently  to  the  agreement  under 
which  the  advances  were  made  (/r). 

6.  When  entitled  to  a  J4ien,'] — Factors  have  a  lien  upon  each  portion 
of  goods  in  their  possession  for  their  general  balance,  as  well  as  for 
chaiges  arinng  upon  those  particular  goods  (/) ;  though  he  has  no  lien  on 
soo£  for  a  general  balance,  unless  they  come  into  his  actual  possession  (in), 
nai  for  this  sulgect  9eepost,  tit  "  Lien." 


Sect.  V. — ^Riohts  and  Liabilities  of  Agents  as  to  Third  Persons. 
1.  Bigku 1151    I   2,  Liabilities 1151 

1.  RughtsA — The  cases  in  which  an  agent  has  a  right  to  sue  as  a  ven- 
dor on  toe  sale  of  the  goods  of  his  principal  have  been  before  pointed  out, 
mOey  211.  To  the  cases  there  laid  down,  the  following  may  be  here  added. 
The  plaintiffi,  who  were  brokers,  bought  goods  of  the  defendant,  on  ac- 
count of  H.,  and  by  his  authority.  The  purchase  was  made  in  their  own 
names,  bat  the  vendor  was  told  that  there  was  an  unnamed  principal.  And 
the  plaintiff  afterwards,  under  a  general  authority  from  H.,  contracted  to 
sen  the  same  goods,  which  the  defendant  had  not  yet  delivered.  H.,  on 
hearing  of  the  latter  contract,  told  the  plaintiffs  that  he  would  have  no- 
thing to  do  with  the  goods  either  as  buyer  or  seller,  and  in  this  they  ac- 
quiesced. The  defendant  then  refused  to  deliver  the  goods,  and  the 
pbuntifb  sued  him  for  damages  sustained  by  them  in  consequence ;  it 
was  held,  that  the  renunciation  of  the  contract  by  H.,  and  the  plaintiffs' 
acquiescence  in  it,  formed  no  objection  to  the  right  of  the  plaintins  to  re- 
eover(ft). 

A  plaintiff,  who  has  made  a  contract  as  agent  for  a  third  person,  cannot 
■oe  as  principal  without  giving  notice  to  the  defendant,  previously  to  the 
commencement  of  the  action,  that  he  is  the  party  actually  interested  (o) ; 
though  it  has  been  held  at  Nisi  PriuSj  that  a  broker  who  had  advanced 
money  on  goods  might  declare  on  a  special  contract  respecting  the  sale  in 
his  own  name ;  and  that  it  was  not  a  variance,  though  tne  sale-note  men- 
tioned the  name  of  the  principal  (/>). 

2.  Liabilities.'] — Where  an  agent  purchases  goods  without  disclosing, 
his  principal,  or  making  him  the  express  debtor,  he  will  be  personally  re- 
sponsible (9);  and  it  has  been  even  laid  down,  that  though  he  disclose  his 


(k)  Fiiher  v.  MHUr,  7  Moore,  527 ; 
1  Bing.  150. 

(/>  Kruger  v.  Wilcox,  Amb.  252  ; 
Oodin  V.  London  Assurance  Company, 
1  W.  Black.  104. 

(m)  Kinloek  v.  Craig,  3T.  R.  119, 
783 ;  4  Bro.  P.  C,  47. 

(n)  Short  v.  Spackman,  2  I),  ft 
Adol.  962.  It  would  seem  that  the 
mere  indorsemeot  of  a  bill  of  lading 
to  an  agent  to  enable  him  to  receive 


the  goods  OD  account  of  his  principal, 
without  any  consideration,  will  not 
enable  such  agent  to  maintain  trover 
in  his  own  name  for  the  goods ;  Coie 
V.  Harding,  4  East,  211  ;  1  Smith. 
2). 

(o)  Bicherton  v.  Burrell,  5M,& 
S.  383. 

(;>)  Atkyns  v.  Ember,  2  £sp.  493. 
— Eyre. 

(q)  And  see  ante,  214. 


3D 


f 


1152  Prmcipal  end  Agtni. 

cbanctrrof  u^mt.Tetif  liiiprinciTut  beruidingabroail,  tliM  tliiipcTMHiri 
rcBpontilnlity  will  atl^i{f] ;  biit  in  vllirr  cauM  he  ii  not  mponrible  if  he 
natne  his  pnndpnt  ts  the  re«pon>iibiF  pirty  (')- 

Where  in  if^i/  detcribes  tituiirlf  ai  the  s^:n)t  and  conaignec  of  a  ship 
chartered  for  a  specific  vopigc,  bill  ligns  an  agreement  in  hi>  own  name, 
in  reference  to  the  voyage,  and  appears  tliroughout  the  businetc  and  give*  in- 
■Imd ions  and  conducts  himseir  oiT/iriRcifxi/,  he  irlll  be  held  peraonallp 
IIablv(»).  In  on  aclion  (or  goods  sold  and  delivered,  die  quesCifHi  being-, 
vbelbcr  the  coDtract  was  made  by  the  dcfendatil  as  principal  or  as  agent 
for  third  oervotis,  who  empluyetl  bim  to  make  purchosai  on  their  accoimt, 
it  was  IcA  lo  the  juiy  to  say  whether  the  defciidHDt  told  (he  plaintiff  that 
be  wai  acting  ai  an  sgent  at  Ifae  tluu?  of  tlie  pmchasi; :  and  it  vas  held, 
that  it  was  not  a  mismrection,  na  it  was  incumbent  on  the  defendant  to 
ahow,  cither  that  he  told  the  plaintiff  that  hi'  made  tlie  purchase  on  account 
or  his  principals,  or  tliat  the  pUiintiff  knew  that  he  was  merely  acting  as 
Iben'  agent  (t). 

So  ifu  man  describe  himself  In  the  beginning  of  on  agreement  to  grant 
a  lease,  as  making  li  on  hebalf  of  anotiier,  but  In  a  subsequent  part  of  it 
■tale  that  he  will  execute  the  lease,  he  is  |Krsonaily  liable  (y).  So  nhcre 
the  defendant  booEbt  gocids  of  th«  pleinliK  in  Ihe  name  and  upon  (h« 
'  "midi  and  Co.,  but  those  nurehtt 
isheldtobelUhrcd). 


d  Co.,  but  those  nurebBsea  were  made  in  reality  oi 


Where  a /(ic/or,  dealing  for  a  principal,  but  concenling  that  principal, 
delivers  gooJi  in  Jiis  own  name,  the  person  coniracting  ivltli  bini  has  a 
right  to  consider  him,  to  all  intents  and  purpoaes,  aa  the  principal :  and, 
raough  the  real  principal  may  appear  ana  bring  an  action  upon  that  coo- 
tract  se«inst  the  purchaser  of  the  goods,  ^et  thai  purchaser  may  settCaujr 
claim  he  may  have  against  the  factor  in  answer  to  the  demand  of  tae 
principal  (a).  And  where  on  agent  to  a  country  hank,  to  wboro  the 
plaintiff  sent  a  lum  of  money,  in  order  to  procure  a  bill  upon  Loodon, 
drew  it  in  his  own  name  for  the  amount  upoo  the  firm  in  London,  the  two 
flnni  being  the  same  ;  it  was  held,  that  the  agent  was  personally  U^de 
as  drawer,  although  the  plaintiff  knew  that  he  was  agent,  and  suppMed 
tliat  the  bill  was  (Irawn  by  him  as  such,  and  on  account  of  tlie  country 
bank,  to  which  the  agent  paid  over  the  money  (i).  So  iriiere  a  son  hats 
Mtensibly  appeared  a«  the  proprietor  atid  conductor  of  Ibe  businesa  m  a 
trade,  not  an  estendve  one,  and  the  father,  to  whom  the  bunneM  really 
belongv,  is  mperanmu^ed  and  incapable  of  conducting  it:  the  son  in 
such  a  caseisliaUe  on  contracts  connected  with  the  buain«BB(c).  An  agent 
in  this  country  for  merchants  who  ate  sellers  of  goods  in  Rosao,  wbo 
guarantees  '*  Uiat  a  •hipmeDt  shall  be  in  conformity  with  the  revenne  laws 
of  Great  Britain,  so  that  no  impediment  shall  arise  upon  the  importation 
thereof,  or  that  in  de&ult  the  consequences  shall  rest  with  the  sellen^" 
makes  himself  personally  responsible  to  the  buyer(iJ). 

But  where  a  party  gives  an  order  for  another,  and  at  the  time  tells  the 

(0  Dt  Gtilbm  w.  L'AigU,  1  B.  &  <>)    Bailtm  V.  Haignm.  15  East, 

F.  368.  67  ;  Pttli  v.  tfudgson.  Hid. 

(t)  Ex  rtnt  Harup,  12  Ves.  jon.  («)  Aaloai  v.  William,  7  T.  R. 

363.  360,  D.— MBDs6eld. 

(u)  Ktmudy  v.  Gmvia,  3  D.  &  R.  (ft)  LtdbitUr  *.  farrow,  5  U.  &  8. 

W3.  345. 

(z)  Stabtr  T.  HsBiM,  S  M.  &  p.  (e)  Tvml  *,  CtlUt.  I  Ktp.  SSL- 

MS.  Keann. 

<d)  lUiknd  r.  Cater,  I  StaA.  K. 
EUaobotough. 
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ftr  whoM  me  ha  orders  the  ffoods,  he  is  not  personally  liable, 
nnleM  die  tndeman  refoae  to  deliver  tnem  to  the  order  of  tlie  person  for 
wfaon  dwj  are  directed,  but  mil  only  giye  credit  to  the  agent  who  or- 
dered tiicni  (c).  Where  A^  an  auctioneer,  being  employed  to  sell  on  es- 
tate Man^tif  to  B.,  entered  into  and  ngned  an  agreement  with  C.  for  the 
ynirliiarj  0  Su  own  name,  as  a^ent  of  B.,  and  B.  shortly  afterwards  signed 
1^  and  adlad.  "  I  hereby  sanction  this  agreement,  and  approve  of  A/s 
liaffmg  i^iiM  the  same  on  my  behalf;"  it  was  held,  that  A.  was  not  per- 
aonally  responsible  (/). 

An  agent  who  bi^  goods,  and  remits  biUs  in  payment  which  he  does 
not  in£iie,  but  says  ne  will  see  them  paid,  is  liable  to  the  seller  (£^). 
Where  a  bill  is  drawn  on  an  agent,  and  made  payable  out  of  a  particular 
fund,  and  the  i^;ent  says  he  will  pay  it  when  he  gets  money  from  the 
principal;  this  is  binding  on  him ;  and  if  he  get  money  at  any  subse- 
quent time,  he  is  bound  to  pay  the  bill  (A). 

When  peraons  have  received  money  for  the  express  purpose  of  taking 
lip  a  bill  of  odiange,  after  it  became  due,  and,  upon  tenderine^  it  to 
t&e  holdsn  and  demanding  the  bill,  find  that  they  have  sent  it  back 
piotaalad  ftr  non-aoceptanoe  to  Ae  person  who  indorsed  it  to  them :  it 
naa  been  dacidod,  that  such  persons,  bavins  received  fresh  orders  not  to  pay 
the  Ul,  are  not  liable  to  an  action  by  me  holders  for  money  had  and 
received,  when,  upon  the  bills  being  re-procured  and  tendered  to  them, 
ibitf  refiised  to  pay  the  money  (t).  So  in  the  followiuff  case ; — J.,  an  attor- 
nay,  who  was  accustomed  to  receive  certain  dues  for  the  plaintiff,  his  client, 
wait  from  home,  leaving  B.  his  clerk,  at  the  office.  B.,  in  the  absence  of 
his  master,  received  money  on  account  of  the  above  dues  for  the  client, 

i which  he  was  authorized  to  do,)  and  gave  a  receipt  signed  **  B.,  for  Mr. 
•"  J .  was  in  bad  circumstances  when  he  left  home,  and  he  never  returned, 
imt  it  did  not  am>ear  tbat  his  intention  so  to  act  was  known  at  the  time  of 
thapayment  to  J3.  B.  afterwards  refused  to  pay  the  money  over  to  the  client, 
aodf  00  aasumpsit  brought  acainst  him  for  money  had  and  received :  it  was 
bald,  that  Ihe  action  did  not^ ;  for  that  the  defendant  received  the  money 
aa  ike  agant  of  his  master,  and  was  accountable  to  him  for  it ;  the  master, 
on  the  other  hand,  being  answerable  to  the  client  for  the  sum  received 
hf  hia  daik ;  and  there  was  no  privity  of  contract  between  the  present 
jMaintiir  and  the  defendant  (il;). 

But  if  money  be  paid  by  mistake  to  an  agent,  and  placed  by  him  to  the 
arwwint  of  his  prindpal,  but  not  paid  over,  money  had  and  received  to 
Hbe  use  of  the  person  so  paying  it  by  mistake  will  lie  against  the  agent, 
and  tiba  mere  passing  such  money  in  account,  or  making  rest,  without  any 
new  credit  given,  fresh  bills  accq[»ted,  or  further  sums  advanced  for  the 
prindsal  in  consequence  of  it,  is  not  equivalent  to  the  payment  of  it 
orer(Q.  And  to  make  it  a  defence  to  an  agent  that  he  has  paid  over  money, 
it  is  necessary  that  the  money  should  have  been  paid  to  the  agent  ex- 
pwisly  ftr  the  use  of  the  person  to  whom  he  has  so  paid  it  over(m).  But  a 
reeeipt  signed  1^  an  agent  for  his  principals,  is  not  evidence  to  support  an 

(«)  Owen  V.  (hock,  2  Esp.  567.—  7  Taunt.  339  -,  and  see  Dent  v.  Dunn, 

KeoyoD.  3  Camp.  296. 

(f)  Spittle  V.  Lavender,  5  Moore,  (k)  Stephens  v.  Badcock,  3  B.  & 

270;  2  B.  &  B.  452.  Adol.  354. 

(f)  Morris  r.  Staeey,  Holt,  153.—  (.0  Buller  v .  Harrison,  Cowp.  565 ; 

GibU.  Cox  V.  Prentice,  2  M.  &  S.  344. 

(JO  Smens  V.  HiU,  5  Esp.  247.—  Cm)  Snovdon  v.  Davis,  1  Taunt. 

EllenbonHigh.  359. 

(t)  Stamart  v.  Fry,  1  Mooie,  74 ; 
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action  for  mancy  liad  and  received  nguiiist  bim,  (o  teemet  the  ■nancy 
bBrkC«). 

Wlierc  A.  having  received  money  as  agent  for  B.  and  othetB,  in  ipecific 

firoportjonn  for  eacb,  paid  it  over  to  C.  as  a  banker  in  Ilia  own  name,  and 
laving  drawn  out  part  of  it,  directed  C.  not  to  pay  avay  the  remainder, 
except  by  bii  order:  under  tbo  circumstances  it  was  beld,  that  C.  wu 
bound  to  hold  the  money  for  A.,  and  that  therefore  B.  could  not  recover 
the  remainder  of  hi*  Bfaare  from  C,  though  he  had  given  C.  notice  that 
A.'»  agency  waa  at  an  end(o). 

Sect.  VI. — RianrB  or  PaivctrALa. 

[   2.  ttighu  nf  PrineipaU  uilh  rt- 
1154   I  gard  la  Third  Ptrunl 1154 

1.  Ri^hh  ofPriacipah  icilh  regard  to  Iht  Ageiit.'\—Ti.h  nilneet  hai 
been  anticipated  in  considerinE  the  datieE  of  the  agent  towards  the  prin- 
cipal, to  wliich  the  student  is  therefore  referred(p).  It  will  be  only 
necessary  here  to  add,  that  money  deposited  with  an  agent,  and  expended 
by  him  m  illegal  disbursements,  cannot  be  recovered  from  him  by  the 
principal,  if  the  principal  were  at  the  time  aware  of  the  illegal  disburac- 
ments,  or  if  he  lubseqiicnlly  assented  to  them  (i/). 

2.  Righu  of  Principals  with  regard  to  TTSird  Pertoni.] — As  a  prin- 
cipal is  bound  by  the  contracts  and  acta  of  his  representative,  so  he  may 
take  advantage  of  them;  so  that,  under  circumstances  where  an  autho- 
rity from  the  principal  can  be  presumed  for  such  agent  to  make  terms  of 
agreement  with  a  debtor(r),  a  promise  made  to  an  agent  to  pay  what 
was  due  to  the  principal,  will  be  sufficient  to  enable  the  principal  to  bring 
an  action  upon  that  promise  (i). 

For  the  rule  as  to  where  principals  may  sue  on  contracts  entered  into 
with  their  agents,  see  ante,  211.  To  the  cases  there  adduced  the  follow- 
ing may  be  added.  Although  an  agent  enters  into  an  agreement  for  the 
purchase  of  an  estate  in  his  own  name,  and  appears  to  act  on  his  own 
account,  yet,  on  the  vendor's  default  in  completing  the  purchase,  the 
princinalmaymaintain  an  action  forlhe  deposit  in  his  ownname(0'  Where 
A.  oraered  goods  of  B.  and  Co.  to  be  shipped  at  Brlslol,  and,  before  the 
vessel  sailed,  he  directed  his  agents  in  London  to  insure  her;  andB.  and 
Co.  having  shipped  the  goods,  caused  an  other  insurance  to  be  effected,  they 
being  ignorant  of  the  former  insurance  by  A.  Neither  of  the  policies 
was  cancelled,  but  that  effected  by  A.  was  void  on  the  ground  of  con- 
cealment. In  ail  action  against  an  underwriter  by  B.  and  Co.  on  tbs 
policy  effected  by  them,  it  was  held  that  they  were  entitled  to  recover, 
A. 'a  agent  having  directed  it  to  be  effected ;  and  that  the  jury  were  war- 
ranted in  finding  that  he  had  an  implied  authority  so  to  do(u). 

By  custom  in  the  eorn  market,  a  buyer  may  pay  the  factor  upon  dis- 
count, within  the  two  months  whlcli  constitute  the  ordinary  time  of  pay- 
ment, either  for  bis  own  accommodation,  or  that  of  the  factor;  and, 

(b)  Edd*«  V.  R«  J.  3  Camp.  339.  Hea.  Bull.  N.  P.  130. 

— Ellenborongh.  (i)  Sii^iorv.  Walnur,  Godb.  360  ; 

(d)  Pinto  V.  Sanlm,  1  Marsh.  132 ;  and  see  Alarcbinglmi  v.  Veraaa,  cited 

5'UuDt.447.  ia  a  note   la  the  Cempenv  of  FtU- 

(p)  Ante,  p.  1128.  maktr,  r.  Davii.  1  Bos.  &  Nl.  101. 

(f )  Bayntun  V.  CatlU,  1  M.  U  Bob.  (t)   Xeifolk  (Dukt)  v.  Worttiy,  1 

265.— Aldcrson.  " ""*      ■=•"-■■ ■- 

(r>  Per  Holt,  C.  J.  in   Thorp 


Camp.  337.— Elkaboraugh. 
(u)  Bartow  T.  Uckii,  4  H 
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a  ftctor  stopped  pajrment  after  he  had  received  the 
j$  war  eom  sold,  bat  before  the  expuration  of  the  two  months,  it 
aMf  that  the  principal  could  not  sue  the  buyer,  but  must  look  to  the 
lMlor(xl 

Ihe  oeftndant  drew  a  bill  at  Marseilles  on  B.  in  London,  which  he 
aeeiptedy  pigraMe  to  the  order  of  C,  who  indorsed  it  to  the  plaintiffs : 
heiiig  diihoiioiiredy  the  plaintifis  commenced  an  action  against  the  de- 
ftndant^  the  bill  beinff  then  held  by  them  as  the  agents  of  C. :  a  former 
UU  had  been  drawn  by  the  defendant  on  D.,  whicn,  at  the  time  of  its 
dishonour,  was  hdd  by  E.,  who  took  it  up,  and,  having  struck  out  his  in- 
dorsementy  sent  it  to  F.,  to  be  forwarded  to  G.  and  Co.  at  Marseilles,  for 
the  purpow  of  lecetring  the  amount  fVom  the  defendant.  G.  and  Co., 
in  bleach  of  the  trust  reposed  in  them,  indorsed  it,  being  overdue  at  the 
time,  to  C,  for  a  Taluaole  consideration.  On  C.'s  demanding  payment 
tram  tibe  defendant,  he  drew  the  bill  in  question  as  a  substitution  for  the 
fonDCTy  and  delivered  it  to  C. ;  and,  before  the  latter  bill  became  due,  £. 
gave  the  defendant  notice  not  to  pay  it :  it  was  held,  that  he  was  not  liable, 
as  the  plainCiffi  held  the  bill  as  the  agents  of  C,  and  that  they  could  only 
leoorer,  to  be  accountable  to  him,  and  that  C.  had  no  right  to  recover,  as 
the  produce  of  it  belonged  to  £.,  who  had  given  the  defendant  notice  not 

If  cmtracts  are  made  by  an  agent  for  the  benefit  of  his  principal, 
hot  without  bis  privity  or  direction,  he  may  reject  or  affirm  them  at  his 
If  be  affirm  them  he  adopts  the  aeency  altogether,  as  well  that 


which  is  detrimental  as  that  which  is  for  YnsT>enpit{z\ 

Where  sugars  were  shipped  from  abroad,  un^r  a  bill  of  lading,  which 
expressed  that  they  were  on  account  of  the  plaintifis,  and  were  to  be  de- 
livered to  W.  and  their  assigns,  and  W.,  who  was  the  agent  of  the  plain- 
tiA  for  the  numagement  of  their  property  consigned  from  abroad,  indorsed 
tile  bills  of  lading,  together  witn  other  bills  of  lading,  comprising  the 
rest  of  the  caigo,  to  uie  defendants,  and  drew  bills  upon  them  for  the 
amount  of  the  whole  cargo,  which  the  defendants  accepted,  and  paid,  and 
aold  the  sugars  at  two  months'  credit,  at  the  expiration  of  which  they 
carried  the  amount  of  the  proceeds  to  the  account  of  W.,  who,  in  the 
interval  between  the  sale  and  the  expiration  of  the  credit,  had  become 
bankrupt :  it  was  held,  that  the  plaintifis  were  entitled  to  recover  the 
proceeds  of  such  sale  fVom  the  defendants  (a). 

A  principal  may  also  recover  money  from  third  parties,  where  it  has 
been  paid  by  an  agent  to  such  third  parties  on  a  consideration  that  fails  (6), 
or  by  mistake  (c),  or  where  it  has  been  illegally  extorted  from  an  agent  in 
the  course  of  his  emplojrment,  it  having  been  expressly  decided  by  the 
Court,  that  where  a  man  pays  money  by  his  agent  which  ought  not  to 
hare  been  paid,  that  either  the  ageni  or  the  princpial  may  recover  it 
-back  (d),  Sk)  where  property  has  msen  appropnated  by  an  agent  to  an 
IflegM  puipose,  it  may  oe  recovered  from  the  fraudulent  bolder  by  the 
ftrindpa],  although  the  agent  was  a  partkeps  criminis  in  the  matter  (e); 

(x)  Htiich  V.  Carrington,  5  C.  &  P.  Camp.  N.  P.  C. 337  ;  Dalul  v.  Mair, 

471.— Denman.  1  Camp.  N.  P.  C.  532. 

Jy)  Lm  v.  Zagury,  1  Moore,  557.  (c)  Aneher  v.  Tk9  Bank  rf  England, 

0  WiU&n  y.Poulter,  2  Str.  859.  Dougl.  637. 

a)  Shipky  v.  Kymer,  1  M.  &  S.  (d)  Stevenum  v.  Mortimer,  Cowp. 
805. 

(ft)  Duke  rf  f^erfolk  v.  WoriUy,  1  («)  CUrk  v.  Shee,  Cowp.  197. 
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Hid  in  nich  ceic  [he  ugcnl  would  tie  nii  odniiMilile  witnefs  for  the  priu- 
fltpkl,  proridtid  lie  were  released  if). 

A  priitrtptil  may  nJso  recover  froiD  a  third  party  all  goods  thai  have  nol 
btcn  sold  in  Mcurdancc  nith  llie  ageut's  aulhority:  the  general  scops  of 
which  haa  been  pointed  out  in  a  prcvimu  section  or  this  chnpler,  together 
with  tlie  cawii  ilfustrative  of  the  princlpl«(/). 

It  ihould  he  noticed  here  drnX fraud  by  an  agent  nil)  vitiate  any  tran*- 
■ctton,  though  the  principal  do  liot  pc-reonally  take  any  part  in  it,  a:  the 
principal  in  civilly  rcaponaiUlc  for  the  ocU  of  hia  ag{nl{g). 

Sect.  VII. — Liadilitt  of  PniKcipALs. 
\.T«ihii^Agtiu,    1166  (  2.  ToAirdPrn™!    1156 


s; 


S.  To  ihird  Perwni.l — This  aufaject  has  also  been  partially  pointed  out 
in  ihowing  the  agents  right! ;  since,  it  may  be  laid  duirn  generallv, 
that  all  contracts  entered  into  by  an  agent  'nith  third  parlin  vrithut 
"'■-  -;Qpe  of  hia  authority  will  be  bbding  upon  liia  principal.  As  iho 
-nf  rule,  in  reference  to  thn  scope  of  his  authonly,  it  may  be  laid 
down  that  a  principal  is  bound  by  nil  tlie  ucli  of  his  getKrat  Hgent ;  but, 
where  he  appoints  an  agent  for  a  particular  pvrpote,  he  is  only  bound  to 
the  eilent  qfthe  aut/iority  gii>en(h). 

If  one  take  the  security  of  the  agent  of  the  principal  with  whom  he 
dealt,  unknown  to  the  principal,  and  give  the  agent  a  receipt  as  Ibr  the 
motley  due  irom  the  principal,  in  consequence  of  which  the  principtJ 
deals  differently  with  his  agent,  on  the  ftiith  of  such  receipt,  the  principal 
it  dischaned,  although  the  security^  fail.  But  it  would  be  otherwise  if  the 
priDcipal  do  not  show  thathe  was  injured  by  means  of  such  falsevouchei{i). 
But  wnete  an  agent  for  the  Bank  of  Scotland,  carrying  on  the  busineiB  of 
a  banker  on  his  own  account,  look  in  money,  and  gave  an  unstamped  ra- 
ceipt,  not  purporting  on  the  face  of  it  to  be  the  security  of  the  bank  :  it 
was  held,  that  they  were  not  bound  by  such  receipt  (ft). 

A.,  a  merchant  at  Liverpool,  circulated  catalogues  of  certain  goods  to 
be  sold  hy  auction,  subject  to  the  following  condition,  amongst  others : — 
"Payment  to  be  made  on  the  delivery  of  cills  of  parcels,  bygriod  bills  oti 
IiMidon,  to  the  satisfaction  of  the  sellers,  not  exceeding  three  months' 
date,  to  be  made  equal  to  cash  in  four  months."  B,,  a  broker  at  Livn^ 
pool,  sent  a  catalogue  to  C.,  a  merchant  in  London,  who  in  return  gave 


him  directions  to  buy  certain  lota,  which  B.  bought  accordingly.     BeifoTe 
''        '    '  '  '        r  stated  that  payment  by  known  buyers  was 


the  sale  began, 

to  be  on  the  usual  credit,  two  and  two  mondis ;  B,  aa  a  known  Iniyer, 
ceived  the  goods  without  giving  hills,  and  forwarded  them  to  C.  ili  Luu' 
don,  nith  an  invoice,  statttif  that  payniMit  was  to  be  equal  t»  cash  at  four 
months  :  and  a  few  days  afterwards  B.  drew  on  C.  for  the  amount,  at  fotir 
months  from  the  day  of  sale,  which  bill  C.  accepted  and  paid  at  maturity. 

iiwd  V.  Afunninei,  T  B.  &  C.  27S ;  1 
ii.ttR.6S. 

(<)  Wmtt  V.  HtrtfenI  fUars.  ),  3 
East.  U7. 

(Hi)  Bank  ef  ScelUnd  1.  tfatsM,  1 
Dow,  40. 


tBull.  N.  P.  390  i  E 
Anu,'p.  1135. 
Doe  d.  Wilih  V.  ] 
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Widn  two  nflnUM  ftom  tfa*  lale  B.  fidled,  never  htmna  given  bills  to  A. 
fiir  dMpiiet  of  tibef^oodiy  and  A.,  finding  that  B.  was  Cf.'s  principal,  sued 
bim for  1^ Talna:  it  waa  held,  under  theae  circomstancesy  that  he  could 
not  neovii^  m  C  would  naturally  be  induced  by  A/s  catalogue  to  suppose 
that  B.  had  Bvaii  faiDa  ibr  the  goods  at  the  time  oi  die  deUveiy,  and  there- 
in acctplBa  B.'a  draft  under  a  mistake  occasioned  by  A. :  and  Mr.  J. 
]M»  laid  it  down,  that  the  broker  B.  had  not  any  authority  from  C.  to 
maka  a  contract  ftr  goods  to  be  paid  at  two  and  two  months,  and  con- 
•aqosntly  that  C.  was  not  bound  by  it  (0. 

Uattla  had  bean  sold  by  the  plaintiiQr  to  A.,  and  it  appeared  that 
St  the  time  of  sale  A.  managed  Ae  defendant's  £um ;  that  he  had  always 
Ilia  money  in  hand,  and  that  he  had  then  to  ^e  credit  of  defen- 
dant'a  aoooont  mofo  than  the  value  of  the  cattle.  The  defendant  had 
never  anthoriaed  him  to  buy  on  credit;  but  the  cattle  had  in  this  in- 
stance been  paid  for  by  bills  drawn  on  A.,  which  had  been  dishonoured 
when  dus^  and  aftemazds  renewed  by  the  phuntiff:  under  these  circum- 
atancea  it  was  determined,  that  it  was  sufficient  to  leave  it  to  the  juiy  to 
asy  whetfasr  the  cattle  had  been  sold  on  the  credit  of  the  defendant  or  of 
AI,  and  that  it  was  not  neoessarv  that  it  should  be  left  to  them  to  say, 
iriwther  Aa  plaintiff,  at  the  time  of  the  sale,  was  aware  that  A.  was  acting 
as  tiba  ttsnt  i^  the  defendant  {m\ 

Bot  where  an  agent  is  furnished  by  the  principal  with  an  authority  to 
niia  mauBf  to  a  certain  amount  which  he  raises,  and  then  employs  the 
anthflrity  rar  the  purpose  of  raisins  more,  his  principal  will  be  liable,  as 
there  is  no  findt  in  such  a  case  witn  the  par^  from  wnom  the  last  money 
waa  laiaad,  it  not  beinff  within  his  knowledge  that  the  authority  was  ex- 
caedad.  llius  in  die  rollowing  case : — Defendimts  entered  into  an  agree- 
BMnt  with  C  to  cany  on  for  them  certain  mining  speculations  in  America, 
nad  ftimished  him  with  instructions,  together  with  a  letter  authorizing 
him  to  draw  on  them  for  10,000/.,  and  a  power  of  attorney  of  the  most 
codensive  description,  *'  to  take  and  work  mines,  to  purchase  tools  and 
materials,  to  ersct  the  necessaiy  buildings,  and  to  execute  any  deeds  or 
instruments  he  mif  ht  think  necessary  for  the  purpose.''  C,  after  he  had 
raised  10,000/.  under  the  letter  of  authority,  obtained  of  plainUff)  in  Ame- 
lioay  1,500/.,  which  he  am>lied  to  the  defendants'  use,  and,  for  the  amount, 
drew  Inlls  on  the  defendiuits,  which  be  indorsed  to  plaintiff.  He  did  not 
show  the  letter  of  authority  to  the  plaintiff;  but  there  was  no  indorsement 
on  it  of  sums  previously  raised,  and  it  did  not  appear  that  the  plaintiff 
knew  that  any  money  liad  been  raised  before  by  d.  The  defendants  re- 
ihsed  to  accept  the  bills ;  but  it  was  held,  that  plaintiff  was  entitled  to 
TCOover  the  1,500/.  firom  them,  as  money  had  ana  received  to  his  use(n). 

Where  an  agent  tenders  the  amount  of  a  note  for  his  principal,  on 
condition  of  having  the  note  given  up,  which  cannot  be  done  from  its 
being  mislaid,  and  he  afterwards  fails  with  the  money  in  his  hands,  the 
principal  is  still  liable  on  the  note,  but  without  interest  from  the  time  of 
the  teiider(o). 

It  has  been  before  stated  that  a  principal  is  liable  for  the  fraudulent 
acts  of  his  agent  This  principle  was  recognized  and  acted  on  in  the 
ftUowing  cases : — 

(/)  HartfaU  v.  FauntUroy,  10  B.  &  Bing.  442  ;  3  M.  &  P.  30. 

C.  755.  (o)  Dent  v.  Dunn,  3  Camp.  296. 

(m)  Edwards  v.  Smith,  12  Moore,  — Ellenborough  ;  and  see  Stevtart  v. 

59.  Fry,  I  Moon,  74  ;  7  Tannt.  339. 

(w)   Witherington   v.  Herring,  5 
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In  trover  for  wool,  wliicli  the  plaintiffs  alleged  the  defendants  had  ob- 
tained by  fraud,  it  appeured  that  it  had  been  purcIiBscd  of  the  pUinliffi 
by  one  I>.,  as  ngenla  lot  Messrs.  W.  and  Co..  and  that  they  pledged  it  two 
iayi  altemarda  to  the  defendants,  far  an  advance  made  to  ibem  by  W. 
and  Co.,  through  the  intervention  of  D.,  who  Acted  ai  the  Oigcnt  of  the 
defendants  as  well  as  of  W.  and  Co.  The  plaintifii,  in  order  lo  show  that 
W.  and  Co.  had  obtained  the  wool  vrithout  intendilie  to  pay  for  it,  (they 
being  insolvent  at  the  lime  of  the  purchase,  and  which  D.  was  aware  of,) 
offered  certain  contracts  in  evidence,  signed  by  D.;  and  his  h«nd-«riting 
t«  them  having  been  proved :  il  waa  held,  that  such  contracts  were  admis- 
Hible,  without  caUmgD.  as  a  witness.  The  jury  upon  this havingfound  that 
the  transaction  betweea  D.  and  W.and  Co.  was  fraudulent,  hut  that  the  de- 
fendants were  not  cognisant  of  the  fiitud,  and  that  D.  was  their  agent  as  well 
tu  tlie  agent  of  Vi.  and  Co.,  the  plainti^  obtained  a  verdict,  and  the  CouK 
reused  to  grant  a  new  trial,  upon  the  ground  (hat  the  defendants  were 
liable  for  the  &Budulen[  acts  and  misconduct  of  their  own  agent  (p).  The 

EUintiffs  and  the  defendant  having  each  lodged  their  respective  India 
onds  with  the  same  bankerii,  who  afterwards  privily  and  without  the  de- 
fendont's  authority,  sold  his  bonds,  and,  upon  his  demand  of  tliem,  delivered 
up  to  him  the  India  bonds  of  the  plaiutins,  to  the  same  total  amount,  and 
payable  to  the  same  obligee,  (it  being  always  the  treaiurer  of  the  company, 
who  indorses  such  bonds  in  blank  before  ibey  are  circulated),  but  having 
dilferenl  numbers,  and  for  different  separate  sums,  and  therefore  manifestly 
diitinguishable  from  hisown  bonds,  though  thedefendant  did  not  know  that 
tbCT  were  (he  property  of  another,  but  was  told  bv  the  bankers  that  they 
had  exchanged  bis  ori^nal  bonds  for  these :  it  was  held,  that  the  defendant 
having  sold  the  plaintiirs'  bonds  so  received  from  his  own  agents,  who  had 
acted  mal&Jide  m  passing  them  to  him,  was  liable  fo  answer  over  to  the 
plaintiffs  for  (be  amount,  in  on  action  of  aasitmpait  for  money  had  and  re- 
ceived to  their  use  (j). 

For  where  a  master  is  liable  for  the  negligence  of  his  servant,  see  ante, 
418  and  430;  where  liable  for  a  trespass  sec  543;  and  for  the  liability  of 
principals  for  the  pnrcbases  of  their  agents,  see  ante,  113  and  114. 

(p)  /ruing  V.  MaiUy,  5  M.  St  P.  (o)  Glunf  RrM.lv.BoW,  iSEast. 
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Sect.  I. — Of  the  Nature  of  Bills  of  Exchange  and  Promissort 

Notes. 

A  Bill  of  Ezcbange  is  a  written  order  from  one  person  to  another,  di- 
recting the  latter  to  pay  money  to  a  third  person,  in  accordance  with  the 
terms  pointed  out  in  the  hill.  The  party  who  draws  this  instrument  is 
termea  the  dratcer ;  the  individual  to  whom  it  is  directed  for  payment,  the 
drawee ;  and  the  person  in  whose  favour  it  is  made,  the  payee.  When 
the  drmoee  has  undertaken  to  pay  the  bill,  he  is  termed  the  acceptor,  and 
his  undertaking  to  pay  the  bill  is  called  an  acceptance. 

The  person  who  has  possession  of  the  bill,  and  is  entitled  to  receive  its 
contents,  is  termed  the  holder.  Where  it  is  a  bill  made  payable  to  order, 
the  holder  must  transfer  it,  by  indorsing  this  order  upon  the  instrument. 
The  person  making  the  indorsement  is  termed  the  indorter,  and  the  party 
in  whose  favour  it  is  made  the  indorsee.  Where  the  bill  is  made  payable 
to  bearer,  it  is  transferred  by  delivery,  without  any  indorsement 

A  Promissory  Note  is  a  promise  in  writing  to  pay  to  A.  or  bearer,  or  to 
A.  or  order,  a  sum  of  money  either  at  sight,  or  at  a  certain  time  after 
sight,  or  after  date,  or  on  demand. 

Where  they  are  made  payable  to  order,  they  are  transferable  within  this 
country  by  indorsement,  by  the  provisions  of  the  3  &  4  Ann.  c.  9,  s.  1,  in 
the  same  manner  as  bills  of  exchange  (a),  and  it  has  been  decided  that 


(tf)  De  la  Chaumette  v.  The  Bank  of  England,  9  B.  &  C.  215. 
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they  are  to  traniferable  abroad  (a).  By  the  same  itatute  alio  proimnory 
notes  are  put  upon  the  same  footing  as  bills  of  exchangei  so  that  in  this 
chapter  we  shiul  not  notice  them  separately,  except  where  any  thing  pe- 
culiar in  their  form  or  operation  shall  require  it;  it  being  always  under- 
stood by  the  student  that  the  general  principles  applicable  to  the  one  are 
equally  applicable  to  the  other  instrument 

There  are  two  peculiarities  in  these  instnunents  which  we  shall  notice 
here.  The  first  is,  that  though  they  are  cAoses  tn  action^  they  are  assign- 
able, contrary  to  the  policy  of  our  law  in  this  particular,  which  will  not  re- 
cognize the  transfer  of  a  chase  in  actum  from  one  party  to  the  other.  They 
are  an  exception  also  to  another  rule,  which  requires  that  in  every  action 
a  consideration  should  he  shown  for  any  debt  founded  on  a  simpU  contract , 
nnce,  though  a  bill  of  exchange  be  merely  a  simple  contract,  yet  a  good 
and  valuable  consideration  will  be  presumed  to  have  been  given  for  it ;  at 
the  same  time,  this  presumption  may  be  rebutted  by  evidence  or  proof  to 
the  contrary,  when  tne  party  suing  upon  the  bfll  will  be  obliged  to  establish 
a  valid  consideration  as  in  other  cases. 

These  instruments  being  simple  contracts,  come  within  the  operation  of 
the  statute  of  limitations,  and  consequently  must  be  sued  upon  within  six 
years  after  they  become  payable. 

A  bill  of  exchange  is  also  to  be  considered  as  a  simple  contract  in  re- 
ference to  a  course  of  administration,  and  will  follow  the  person  of  the 
debtor,  making  bona  notabilia  where  the  debtor  resides  (b). 


Sect.  II. — By  whom  a  Bill  of  Exchange  or  Promissory  Note  may 
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2.  Ctn-porations   1 1 62 

3.  Itijants    ib. 

The  first  question  to  be  determined  in  making  a  bill  of  exchange  or  a 
promissory  note  is  whether  the  party  proposing  to  do  so  has  the  power  of 
giving  effect  to  liis  intention.  We  sliull  therefore  first  point  out  by  whom 
such  an  instrument  can  be  made. 

1.  ylgfwfs.]  — It  is  not  necessary,  in  order  to  make  a  party  liable  on  a 
bill  of  exchange  or  promissory  note,  that  he  himself  should  have  drawn, 
accepted,  or  indorsed  the  same,  since  all  this  may  be  done  by  an  agent  of 
his  under  his  authority,  as  effectually  to  bind  him  as  if  done  by  himselt'(f ). 
Thus  where  A.  permits  B.  to  draw  bills  in  his  name,  he  is  liable  as  drawer 
to  ignorant  indorsees,  although  he  had  neither  any  interest  nor  knew  of 
the  particular  bills  drawn ;  but  he  is  not  liable  to  a  payee  having  know- 
ledge of  the  transaction  (</).  But  an  agent  for  an  association,  who  draws 
bills  in  his  own  name  for  the  purposes  of  the  company,  does  not  bind  the 
partners  as  drawers,  though  authorized  to  draw  bills  (<?). 

Whether  the  agent  professing  to  draw,  accept  or  indorse  in  another's 
name,  has  his  authority  for  so  doing,  may  be  gathered  from  other  transac- 
tions.   Thus  w^here  the  defendant's  confidential  clerk  had  been  accustomed 


(a)  D$  la  Chaumette  v.  The  Dank 
of  England,  2  B.&  Adol.  385. 

(6)  Yecmans  v.  Bradshaw,  Carth. 
373. 

(f )  Ex  parte  Sutton,  2  Cox,  84. 


(d)  Smith  V.  Strange,  Peake's  Add. 
Cas.  116. — Kenyon  ;  S.  P.  Curtis  v. 
Barrs,  Peake's  Add.  Cas.  119. 

(e)  Ducarreu  v.  Gill,  M.  &  M. 
450  ;  4  C.  ^  P'.  121.— Tenlerdcn. 
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to  dimw  cheeks  for  them ;  and  in  one  instance,  at  least,  they  had  autho- 
rised him  to  indorse ;  and  in  two  other  instances  had  received  money  ob- 
tained by  his  indorsing  in  their  name,  a  jury  was  held  warranted  in  infer- 
ring that  the  derk  had  a  general  authority  to  indorse  (/).  But  where 
one  gives  a  power  of  attorney  to  another,  to  demand  and  receive  all  mo- 
nies due  to  mm,  on  any  account  whatsoever,  and  to  use  all  means  for  the 
reooreiy  thereof,  and  to  appoint  attomies  for  the  purpose  of  bringmg  ac- 
tions, and  to  revoke  the  same,  *'  and  to  do  all  other  business;"  the  latter 
words  most  be  understood,  with  reference  to  the  former,  as  meaning  all 
bnsiness  appertaining  thereto,  and  although  the  attorney  may  receive  mo- 
nies due  in  outer  droit  to  the  principal,  yet  he  cannot  indorse  a  bill  for 
him,  which  comes  to  his  hands  under  the  power  (g), 

Tlie  agent  himself  is  not  liable,  if  he  exercise  his  authority  in  such  a  way 
as  dearly  to  show  that  he  draws,  accepts,  or  indorses  as  agent.  But  if  he 
n^lect  wis  caution,  he  will  be  held  responsible.  Thus  if  an  agent  for  A. 
draw  a  bill  upon  B.  in  fiivour  of  C,  though  he  direct  B.  to  place  the 
amount  to  A/s  debit,  he  will  be  personally  liable  to  C.  if  the  bill  be  not 
paid,  though  C.  knew  he  was  only  agent  for  A.,  unless  he  uses  proper 
words  to  prevent  such  liability  (A).  And  where  an  agent  to  a  country 
bank,  to  whom  the  plaintiff  sends  a  sum  of  money,  in  order  to  procure  a 
bill  upon  London,  draws  in  his  own  name  for  the  amount  upon  the  finn  in 
London,  (the  two  firms  being  the  same) :  the  agent  is  liable  as  drawer, 
although  the  plaintiff  knows  that  he  is  merely  an  agent,  and  supposes 
that  the  bill  is  drawn  by  him  as  such,  and  on  accoimt  of  the  country 
bank,  to  which  the  agent  pays  over  the  money  ({). 

Where  a  biU  is  drawn  on  an  agent,  and  made  payable  out  of  a  particu- 
lar fund,  and  the  af  ent  says  he  vm\  pay  it  when  he  gets  money  from  the 
prindpal ;  this  is  bmding  on  him ;  and  if  he  get  money  at  any  subsequent 
time,  ne  is  bound  to  pay  the  bill  (k).  And  where  the  declaration  in  an 
action  on  a  bill  stated  it  to  have  been  drawn  by  one  H.  P.,  accepted  by 
the  defendant,  and  indorsed  by  the  said  H.  P.  to  the  plaintiffs.  The 
drawing  appeared  to  be  in  this  form : — Per  pro.  H.  P.,  J.  P.  A  clerk  of 
the  plamtins  proved  that  the  drawing  and  indorsement  were  of  the  liand- 
writmg  of  a  Mr.  John  P.,  whom  he  understood  to  be  the  son  of  a  Mi-s.  P., 
whom  he  had  never  seen,  but  with  whose  house  the  house  of  his  employers 
had  dealings,  and  that  he  had  seen  bills  drawn  and  accepted  in  the  same 
form  as  the  bill  in  question,  some  of  which  had  been  paid.  The  plaintitis, 
on  this  evidence,  had  a  verdict ;  and  a  rule  nisi  for  a  new  trial  having 
been  obtained,  an  affidavit,  in  consequence  of  an  observation  made  by  the 
Lord  Chief  Justice,  was  produced,  stating  the  name  of  the  party  to  be 
H.  P.,  and  that  the  bill  was  drawn  by  her  authority ;  but  the  Court,  on 
the  whole  evidence,  refused  to  make  the  rule  for  a  new  trial  absolute  (/). 

A  bill  was  drawn  on  the  consignees  of  a  cargo  of  coals  shipped  to  R. 
by  a  broker  at  N.,  who  had  effected  the  purchase  there.  That  bill  was 
returned  to  the  payee,  the  coal-owner,  unaccepted,  on  accoount  of  the 
date  being  too  short.  The  broker  having  directed  the  payees  to  prepare 
another  bill  at  a  longer  date,  they  did  so,  and  sent  it  to  his  counting-house 
in  N.  for  his  signature.  The  broker  had,  in  the  mean  time,  left  N.  in  pe- 
cuniary embarrassment ;  and  his  brother,  the  defendant,  had  come  to  the 
counting-house  to  investigate  his  adaira.     The  defendant,  in  the  absence 

(/)    Preseott  v.  Flynn,  9  Bing.  (i)  Ibid. 

19;  2  M.  &  Scott,  18.  (/c)  Steventv. Hill,  6  Esp.247.  But 

(g)  Hay  \,Goldtmidt,  2  Smith,  19.  this  will  now  only  apply  to  foreign 

{h)  Lfadbitter  v.  Farrow,  5  M.  &  bills,  sec  po«t,j).  1195. 

S.  345  J  Bayl.  Bills,  65.  (0  Jona  v.  Tum<mr,  4  C.  6c  P.  204. 
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of  hiB  bratbrr,  snil  at  tb«  rnjuctt  and  for  tlie  conTcnience  of  the  plaintifl*, 
■igncU  the  bill  they  had  prepared,  without  quitlilicadon  of  his  liabililj : 
upon  nhicli  it  waa  hi:ld,  that  he  was  persoiially  liable(iN). 

The  indanee  of  a  bill  uctepttd  6(i  proairation  is  bound  to  use  due  cau- 
Iton,  and  should  nut  only  ice  the  general  power  of  (he  agent  to  accept,  but 
•Ifo  inquire  into  the  propriety  of  bis  accepting  that  particular  bill;  and  if 
he  do  not,  and  it  was  improperly  aocepted,  he  cannot  recover  against 
tile  acceptor  (n). 


:orporaliona  have  the  power  of  drawing 
lange,  where  such  power  is  recogiuMd  by  sta- 
tute (o  J.  But  the  directors  ofa  mining  association  caiuiot  hind  the  mem- 
ber! by  accepting  a  hill,  unless  ihev  are  authorised  so  to  do  by  (he  deed 
or  instrumeni  of  co-partnership,  or  by  the  necessity  of  such  a  power  to  Ihe 
carrying  on  of  the  business,  or  by  Ihe  usage  of  similar  establishments,  or 
the  express  tsscnt  of  the  party  sought  to  be  charged.  Stall  lesi  can  (he  di- 
rectors bind  ihe  members  by  a  bill  drawn  upou  the  directors  by  their  own 
servant,  such  a  biil  being  in  eSecl  a  promissory  note  (p).  And  it  is 
doubtfiJ  wheliier  a  local  act,  enabling  a  corporation  to  issue  promissorj 
notes  under  tbeir  teal,  enables  them  to  make  apromise,  and  aubjccts  Ihera 
to  an  action  of  anuinpiil,  as  incident  to  the  making  of  such  notes.  If 
e  corporation  be  authorized  to  ruse  money  on  promtnory  notes  for  a  paiv 
ticiilnr  purpose,  it  would  seem  that  crideocc  may  be  received  to  impeach 
■'         '      '      '     ring  ihey  were  issued  for  aiiolhor  purpoBe(5). 


payable 

mg  thereof."  A  corporation,  therefore,  not  established  for  trading  pur- 
posei,  cannot  become  accepton  of  a  bill  of  exchange  payable  at  a  less  pe- 
riod than  six  months  from  the  dale  (r) ;  and  it  is  doubtful  whether  any, 
except  a  trading  corporation,  can  bind  themselves  as  parties  to  a  bill  (s). 

3.  Infanli.'] — All  the  parlies  to  a  bill  of  exchange  or  promissory  note 
shoidd  be  persons  legally  answerable  for  their  engagements.  As  infants 
are  not  in  this  situatiou,  this  rule,  if  strictly  enforced,  would  shut  out  all 
questions  on  the  subject,  by  rendering  them  in  every  instance  incapable 
either  of  being  sued,  or  recovering  on  any  instrument  of  this  kind.  So 
for  as  their  liabilily'ia  concerned,  this  rule  holds  good,  for  an  infant  cannot 
accept  a  bill  even  for  necessaries  (1).  But  where  an  infant  is  a  party  be- 
neficiallu  interested  in  the  instrument,  a  different  rule  will  frequently  pre- 
vail Thus  in  an  action  against  Ihe  acceptor  by  the  indorsee,  it  is  no  de- 
fence that  the  drawers  who  had  drawn  the  bill  payable  to  themselves,  and 
of  course  indorsed  it,  were  infants  when  it  was  drawn  (a).     Nor  is  the 

(n)  Seiterbii  v.  BuUhtr,  2  C.  &  called  the  British  Linen  Comptny, 
M.  36B  ;  4  Tyr.  320.  has  any  aulhoritv  to  issue  bills  ;  Rts 

<n)  AHiMd  V.  JfnnniNg.,  7  B.  Jt 
C.  378 ;  I  M.  &  B.  66 ;  but  see 
Sau.ndtTKm  v.  Bnakilmuii,  4  C.  &  P. 
386. 

<o)  JUurrDv  V.  £.  I.  Cunpany,  6 
B.  &  A.  204. 

(p)  Diekinun  v.  Vclpy,  6  M.  & 
E.  136  i  10B.&C.  13S. 


donUed  wlwtbtri  Scotch  corporation. 


v.M'Kay.VLSt  R.  C.  C.71. 

(r)  Bnnighton  ».  Mawhater  H'a- 
leruwri^i,  3  1).  &  A.  1. 

(«1  Ibid. 

(.1)  WiUitnim  v.  Wattt,  1  Camp. 
652;  WiUmmi  i.  Hartiun.  Cartli. 
160;  3Salk.  19;  but  see  IVuniiau  v. 
Hurrt,  1  T.  R.  40. 

S)  Taylor  v.  Cratctr,  4  Esp.  187. 
Irabwongh. 
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payee  an  answer  in  an  action  by  the  indorsee  of  a  bill  of 
the  drawer  (jr).  And  where  in  an  action  against  accep- 
toii|  die  piyce  and  first  indoner  was  an  infant,  and  the  jury  found  a  ve]> 
&t  fat  tna  pluntIflS^  on  evidence  that  the  defendants  knew,  when  they 
acctpM  it,  that  the  payee  was  an  infant,  and  that  he  had  in  fact  indorsed 
tiie  oiD  before  tbey  accepted  it— the  Court  refused  to  disturb  the  verdict; 
but  they  refrained'from  giving  any  opinion  on  the  effect  of  it,  if  brought 
tiefere  them  on  a  case  more  free  from  imputation  (y).  It  would  seem, 
hofmfswfSf  that  the  aceentance  of  a  bill  of  exchange  by  an  infant  is  not  void^ 
bat  vMahU{x)i  thoupi  it  is  not  even  voidable  in  me  case  where  the  bill 
was  drawn  while  he  was  an  in£mt,  but  was  accepted  by  him  after  he  came 

4.  Feme  Ctntrt^ — Feme  coverts  cannot  make,  indorse,  or  accept  a 
bill  in  their  own  rignt ;  so  that  where  a  note  is  payable  to  a  feme  soU,  or 
Older,  and  she  marries,  as  it  then  becomes  her  husband's  property,  she 
cannot  indorse  it  over  whilst  she  is  covert  (6).    But  it  has  been  decided 
-fthal  a  pnmissory  note,  made  payable  to  a  woman  who  is  married  at  the 
time  er  die  makmg^  passes  by  the  indorsement  of  the  husband  alone  du- 
xing  the  eomrture(c).    And  though  a  note  were  given  to  a  married  wo- 
man, knowing  her  to  be  such,  with  intent  that  she  should  indorse  it  to  the 
plaintiff,  in  payment  of  a  debt  which  she  owed  him,  Tin  the  course  of  car- 
XTing  on  a  trade  in  her  own  name,  by  the  consent  of  tier  husband),  yet  as 
the  property  in  the  note  vested  in  the  husband  by  the  deliveiy  to  the  wife, 
no  interest  could  pass  by  her  indorsement  to  the  plaintiff;  neither  could 
the  plaintiff  recover  upon  the  money  counts  under  such  circumstances  {d). 
Bat  the  indorsement  by  a  married  woman,  with  her  husband's  assent,  of 
a  Un  drawn  by  her,  is  binding  upon  him,  and  will  pass  the  interest  in  the 
bin  to  die  indorsee,  so  as  to  enable  him  to  sue  tne  acceptor  (e).     And 
where  a  note  is  made  payable  to  a  married  woman,  and  she  indorses  it  for 
Tafaie  in  her  own  name,  and  the  maker  afterwards  promises  to  pay  it ;  in 
an  action  against  him  by  the  indorsee,  it  will  be  presumed  that  the  nomi- 
nal pajree  had  autliority  from  her  husband  to  indorse  the  note  in  that 
ibrm,  and  the  indorsement  will  be  considered  as  vesting  a  legal  title  to  the 
note  in  the  plaintiff  (y*). 

Defimdant,  who  carried  on  business  on  his  own  account,  and  in  partner- 
sliip»  gs^c  A  general  power  of  attorney  to  bis  wife  and  partners  to  act  for 
him  and  in  his  name,  and  to  his  use,  and  to  indorse  billB,  and  generally  to 
act  for  him  while  abroad.  He  gave  another  power  to  his  wife  alone,  to 
act  for  him  and  on  his  behalf,  and  to  pay  and  accept  such  bills  as  should 
be  drawn  by  his  agents  and  correspondents  as  occasion  should  require. 
One  of  the  partners  drew  a  bill  on  defendant  for  money  to  supply  the 
partnership  concerns,  defendant  having  received  while  abroad  money  on 
the  partnership  account,  and  the  wife  accepted  the  bill  for  her  husband : 
it  was  held,  first,  that  the  partner  could  not  be  called  defendant's  agent ; 
and  therefore,  that  the  wife  had  not  power  to  accept  the  biU ; — secondly, 

(x)  Crtu  ▼.  Cooper,  3  Dougl.  65;  (c)  Maton  v.  Morgan,  2  Add.  6c 

\  Selw.  N.'P.  306.  Ellis.  30 ;  4  Nev.  U  M.  46. 

(v)  Jonei  V.  Dareh,  4  Price,  300.  (d)  Barlow  v.  BUhop,  I  East,  432 ; 

(s)  Gibbt  V.  Merrill,  3  Taunt.  307.  3  Esp.  266. 

(a)  Steveni  v.  Jackson,  2  Rose,  (e)  PreMtwiek  y.  ManhaH,  5  M.  & 
266 ;  1  3Iarsh.  469 ;  6  Tauot  106  ;  P.  513  ;  7  fiiog.  665 ;  4  C.  &  P.  594. 
4  Camp.  164.  (/)  ^''^^  ^'  Davie,  1  Camp.  486. 

(b)  Connor  v.  Martin,  3  Wils.  6.  —  EUeoboroiigh. 
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that  ihc  had  not  power  to  nc^npt  a  'bill  for  partnenliip  truiMCtiolii,  but 
unK'  hllla  an  lii«  uisrotmlfj;). 

liimbHiid  and  witi-  inav  sue  on  a  note  uiade  lo  the  wifu  during  cover- 
ture(A).  And  upon  a  bill  payable  to  ifine  loU,  who  inlenniuTies  befara 
the  BBine  it  due,  the  huabniid  may  rue  in  his  own  name,  without  joining 
tile  wife,  allhaiigh  the  latter  has  not  indorsed  the  bill  (i). 

Where,  in  on  action  on  a  bill  of  exdiange  by  au  indoraee,  it  is  pleaded 
bv  the  acceptor  that  the  drawer  is  n  married  woman,  the  plaintiff  maj 
■sow  in  hia  replication  that  alie  irvvf  and  indorsed  the  biU  with  the  au- 
Hiority  of  her  husband,  without  ita  being  deemed  a  departure  (k). 

5.  ScTcrat  Parlies.'] — Where  a  bill  is  drawn,  Sec.  by  sercral  persana 
who  nnrin  partnership,  tliey  arc  looked  upon  its  one  party,  but  if  they  are 
not  partnen,  then  there  is  a  qiieition  freqiwntly  raited,  whether  they  are 
Kvcnily  or  only  loiiif/v  liable- 
It  haa  been  decidetl  that  a  note  bc^ning,  "  I  promtse  to  pay,"  &c. 
Bud  signed  by  two  parties,  is  joint  and  several  (/).  And  if  A.,  B.,  andC. 
•re  in  perlnerBhip,  and  A.  draws  a  note  by  which  he  promises  individuBUy 
to  pay  the  money,  and  which  he  aigns  with  his  own  name  only,  but  pr«- 
"o  his  signanire  "  for  A.,  B.,  and  C,"  this  binds  the  whole  partner- 


Wn(m) 
Ifab: 


a  bill  be  ilran-n  by  livn,  pavablp  lo  "  us  or  our  order,''  and  subscribed 
by  bolli,  llioiif;!!  nm  iri  parliu-rsiiip,  ihry  iiiiikf  llifniatlvcs  partners  Ijy  tbe 
tOna  of  the  lull,  lo  the  ef&ct  of  mailing  an  indorsement  by  one  of  them 
Yalid.  But  B  universal  usage  of  merchants  and  bankers  may  render 
aich  an  indorsement  void  (ii). 

A  note  in  these  words,  "  I,  J.  C,  promise  to  pay  J.  F.,  or  his  order, 
SO/.,  with  interest,  at  six  months'  notice,  dated,  Src  (signed)  "  J.  C,  ot 
else  H.  B.,''  is  no  note  as  against  H.  B.  (o).  A  bill  drawn  in  this  form, 
"pay  to  our  order,"  &c.  signed  in  the  name  of  two  persona  and  Co.,  and 
accepted  by  defendant,  may  be  declared  upon  by  the  indoraees  as  a  bill 
drawn  by  an  aggregate  firm ;  and  if  it  lie  proved  that  the  firm  consists  of 
onjy  one  penon,  yet  it  is  no  variance  (p). 

When  a  person  signs  a  note  on  a  representation  that  others  are  to  join, 
and  one  afterwards  refuses  to  sign,  llie  payee  cannot  recover  against  the 
person  who  signed  it  unless  the  jury  are  satistied  that  such  person,  know- 
ing the  facts,  and  being  aware  of  his  rights,  bad  consented  to  waive  his 


^l 


(g)  Atlvjaod  1.  Mnnaiagi,  1  M.  &  — Bayley.       6'.  P.  March   v.  Ward, 

R.  66  i  7  B,  &  C.  278.  Peake,   1 30 ;  Hall  v.  Smith,  2  D.  ic 

'h)  rhiliuhirk  V.  Pluckuell.  2  31.  R.  581 1   1  B.  &  C.  407. 
i.  393.  (m)   OalKay  (Lvrd)   V.   Malthtie, 

(i)  M'Ncilage  y.  Hallwav.  I  B.  &  10  East,  S64 ;   1  Camp.  403  ;  aad  see 

A.218  ;  S.  P.  Burrough  v.Mui,  10  3faiDn  v.  Kumsei,,  1  Csrap.  284. 
B.&C.558.     A  raamed  waman,  K-  (it)  Can-ick  v.  Vickiiy,  2  Dougl. 

panted  from  berhusbaad,  snd  haviag  653,  n. 

a  separate  iDBiateaaDce,  may  reader  («)  Firm  •.  Bond,  4  B.  ±>t  A.  GTS  ; 

tbe  same  liable  by  seceptiag  a  bill  ;  Bayl-  Bills,  13. 

Sluartv.KirkicelHViicou«l),3Mvii.  {  p)  Bauv.  Clivt,    4  M.  &  S.  13  i 

387.  4  Camp.  78  ;  and  u«  S.  C.  3  IM.  & 

(A)  Princ4  V.  Brunallt,   3  Dowl.  S.  2B3. 
P.  C.  3B2 ;   1  Scott,  342 ;  1  Bing. 
N.  R.  485. 

(0  CIcrkv.  Slackttixk.  Holl,474. 
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dl»R.y.B»|  J%0.t"  it  WW  hold  to  be  no  answer  to  a  joint  action  against 
them  hy  tlw  fadowpa  of  tiich  a  Inl1>  to  show  that  it  was  accdpted  for  the 
pmafte  advantage  of  one  without  the  knowledge  of  the  other,  although  it 
■ppwied  tfiai  tiia  mdofeee  might,  if  he  had  inquired  of  the  clerk  who  ac- 
oi^lad  ll^  bftfiB  ascittalned  that  such  was  the  fact  (r). 

Ilk  in  actoi  hf  an  mdorsee  against  the  acceptor  of  a  bill,  payable  to 
two  ptnont  not  partneny  and,  ^en  accepted,  mdorsed  by  one  of  those 
fittaona  hk  dia  name  of  botb,  ^e  defendant  cannot  dispute  the  regularity 
ci  tfaii  indonement  (s). 

A.  and  B.  ngn  a  fonnid  promissoiy  note,  by  which  they  promise,  "  as 
ckordiwardens  and  overseen,"  to  pay  to  C.  or  order  a  sum  of  money,  with 
interest ;  which  aum  was  in  met  toe  amount  of  a  loan  made  by  C.  for  the 
of  the  paiisb*    A.  and  B.  are  personidly  liable  upon  such  note  (0. 


Sect.  III. — Of  the  Stamp. 


1»  J$  to  At  Valu4  &f  the  Stamp  1165 
%  Jt  to^  DuenpH4m  cf  tht 

Stamp 1167 

3.  As  to  the  Eftet  an  Alteration 

of  the  Bill  will  have  on  the 
Stamp  in  reference  to  the 
"Ntltaieoftuch  Alteration,,  1168 

4.  Am  to  the  Effect  an  Alteration 

will  have  on  the  Stamp  in 
reference  to  the  Time  of 
such  Alteration   1 170 


5.  Effeetof  the  Alteration  on  the 

Debt  for  which  the  Bill  wat 
given    

6.  Effect  of  an  Alteration  in  r«- 

ference  to  its  being  given  in 
Evidence 

7.  Stamps  not  required  on  Fo' 

reign  Billt   1172 

8.  Bills  exempted  from    Stamp 

Duty  by  Act  ^  Parliament  1173 


1171 


ib. 


It  being  settled  as  to  who  may  be  the  parties  to  the  instrument,  the 
next  step  to  be  considered  is,  as  to  the  stamp  upon  which  it  is  to  be 

VNIWB. 

1.  As  to  the  Value  of  the  Stamp.'] — By  37  Geo.  III.  c  136,  provision 
la  made  for  any  mistakes  that  may  occur  by  using  stamps  of  an  improper 
denomination,  as  by  the  fifth  section  of  that  act  it  is  enacted,  that  bills 
and  notes  made  afler  the  passing  of  this  act,  and  liable  to  a  stamp  duty 
by  Stat.  31  Geo.  III.  c.  25,  if  stamped  with  a  stamp  of  a  different  deno- 
mination than  is  required  by  the  last-mentioned  act,  may,  if  the  same  be 
of  equal  or  superior  value  to  the  stamp  required,  be  stamped  by  the  com- 
missioners, on  pajrment  of  the  duty  and  penal^ ;  that  is,  by  sect.  6  of  the 
37  Geo.  III.  c.  136,  the  penalt}'  of  forty  shilhnffs,  if  the  bill  or  note  is 
produced  to  the  commissioners  before  it  is  payaUe,  and  ten  pounds  if  so 
produced  after  it  is  payable. 

By  43  Geo.  III.  c.  1 27,  s.  6,  it  is  enacted,  that  every  instrument,  matter, 
or  thing,  although  stamped  or  impressed  with  anv  stamp  of  greater  value 
than  the  stamp  required  by  law,  shall  be  valid  ana  efiectual,  provided  such 
stamp  shall  be  of  the  denomination  required  by  law  for  such  instrument,  &c. 

Bv  55  Geo.  III.  c.  184,  s.  1 1,  a  penalty  of  502.  is  given  for  making, 
agning,  or  issuing,  or  accepting,  or  paying  any  bills,  drafis,  orders,  or 
notes,  without  being  duly  stamped. 

By  sect.  12,  a  penalty  of  100/.  is  given  for  post  dating. 


(r)  Sanderson  v.  Brooksbankf  4  C, 
&  P.  286 ;  but  see  Attwood  v.  Mun- 
nings^  7  B.  &  C.  278. 

(s)  Jones  v.  Radford,  1  Camp.  83, 


n« — Ellenboroufl^. 

(0  Crew  v.  TeHt,  3  Nev.  &  M. 
466 ;  iS.  C.  MB.  Rmo  v.  Fettet,  1 
Adol.&  Ellis,  196. 


Billi  of  Exchange  and  Promuory  Kota. 


Byacbed.  1,  inland  bill*.  <lniilf,  or  orders  to  ihc  besKT,  or  to 
either  on  demand  or  otherwUe,  are  In  have  the  followiag  stamps  ~- 


If  40i^    ttul  « 
ExMediDg  5/.  £i. 


—  1000 

—  2000 

—  3000 


«■?" 

£  t.   d. 

r. 

(.  d. 

0     I     0 

(1 

I     6 

0    I    e 

» 

2     0 

0     2     0 

0 

2     8 

0     2    6 

n 

3     6 

0     S     6 

(1 

4     fi 

0     4     G 

0 

5     0 

0     5     0 

0 

6     0 

0     li     0 

8    e 

0     S     6 

0 

12     0 

0  12     G 

1) 

15     0 

0  15     0 

I 

5     0 

1     5     0 

1 

10     0 

Tlie  duties  on  Foreign  ISills  of  Exchange  in  se 

For  every  bill  of  each  «et,  not  exceeding  £100 
Above  £100  and  not  exceeding  200 


Fromiasory  notes  for  the  {laymeut  to  the  bearer  o 
um  not  eiceeding — 


Exceeding  1     1  and  not  esceeding  2 


30    0 
50    0 

'I  may  be 


50     0 
100     0 


5     0 

8     6 


■Which 

Promissory  notes  for  payment  in  any  otlier  manner  than  to  llic  b 
on  demand,  but  not  exceeding  two  months  after  date  or  sixty  days  after 
Hght,  are  liable  to  the  same  dun'  as  bills. 

The  value  of  a  stamp  on  a  bill  under  this  statute  depends  on  the  date 
on  the  face  of  the  bill(u),  so  thai  a  bill  drawn  on  the  2l9t  of  Decem- 
ber, for  30/.  payaTile  at  two  months  after  date,  on  a  2t.  stamp,  and 
altered  on  the  same  day,  before  acceptance,  to  the  31  at  of  December, 
does  not  require  a  2i.  Sd.  stamp,  within  the  statute,  the  word  dale,  as 
used  in  the  statute,  meaning  the  period  of  payment  expressed  on  the 
face  of  the  bill(j).     And  a  Dill,  purporting  to  be  payable  two  months 

<s)  Upun  V.  MartAall,  3  D.  &  B. 

198;  2B.EcC.  10. 


S08. 


(«>  Pteeetk  f.  UirrtU,  3  Stall. 


Cfike  Stamp. 
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tmo 


%$c§npedy  atamped  with  the  duty  imposed  on  bilb  payable  at 
ijfUr  daiCf  though  it  be  issued  before  the  day  on  which  it 


A  Mli  fflfiUe  two  months  after  sight  requires  a  stamp  appropriated 
ta  m  nolo  pi^aUb  more  than  sixty  days  after  sight,  or  two  months  after 
daCs^  as  tka  two.  months  begin  to  run  not  from  the  day  of  the  date,  but  on 
thepiWBiitiiieiit  for  wht(jr).  A  note  for  the  pa}'ment  of  30/.  at  three 
amm  aiksr  date^  wiSi  interest  from  the  date,  only  requires  a  stamp  ap- 
fiSeMt  ta  m  note  not  exceeding  30/.  (a).  And  it  will  be  the  same  though 
the  infeereit  be  reserved  from  a  day  prior  to  the  date  {b). 

A  note  pavaUe  to  bearer  generally,  is  in  law  payable  on  demand ;  so 
that  if  it  be  drawn  for  the  sum  of  40/.  value  received,  with  interest,  a  5<. 
•tamp  IS  required  to  be  affixed  thereto  (c).  A  promissory  note  for  11/. 
paymole  to  A.  B.  on  demand,  was  held  to  be  a  promissory  note  payable  to 
■Mrer  on  demand,  and  required  a  stamp  of  2$,  {d).  But  in  a  very  recent 
caae  it  was  held,  that  a  promissory  note  made  for  payment  of  20/.  to  B. 
on  demand,  widi  lawful  interest  till  payment,  for  value  received,  was  a 
note  of  the  second  class  mentioned  in  tne  statute,  viz.  payable  otherwise 
than  to  bearer  within  two  months  after  date,  and  therefore  required  only 
m  Is.  6dL  stamp  (e). 

A  note  payable  to  A.  B.  was  held  not  to  be  a  note  payable  to  bearer  (y*) ; 
but  m  note  payable  to  A.  B.  or  order  on  demand,  is  distinguishable  from  a 
note  payable  to  bearer  on  demand,  which  may  be  re-issued  after  pay- 
ment \£\  and  comes  Mrithin  the  second  class  of  notes  mentioned  in  the 
aehedule,  being  a  note  payable  in  another  manner  than  to  bearer  on  de- 
mand,  and  not  exceeding  two  months  after  date  (A).  A  bill,  payable  at 
a»ht,  was  not  a  bill  payable  on  demand,  within  the  exception  m  23  Geo. 
m.  c  49  (i). 

An  '<  1  O  U"  is  neither  a  promissory  note  nor  a  receipt,  and  may  be 
received  in  evidence  to  prove  an  acknowledgment  of  a  debt,  without  any 
stamp  (A). 

2.  As  to  the  Description  of  Stamp,'] — It  is  not  only  necessary  that  the 
biU  or  note  should  have  a  stamp  of  the  right  value,  but  it  must  be  also  of 
the  proper  description ;  so  that  a  note  drawn  upon  a  receipt  stamp  of  equal 
▼akie  with  that  required  for  a  promissory  note,  would  not  be  available  in 
law(/).  But  it  will  be  seen  by  the  before  quoted  section  of  the  37  Geo. 
III.  c.  136,  that  this  may  be  remedied  by  paying  the  duty  and  penalty 
imposed  by  that  act. 

An  instrument,  by  which  a  party  promises  to  pay  the  sum  of  65/.,  and 


(y)  WilUomson  v.  Garratt,  2  Nev. 
&  M.  49 ;  S.  C.  nom.  WilliafM  v. 
Jmrrett,  5  B.  &  Adol.  32. 

[s)  Sturdy  v.  Hendgrson,  4  B.&  A. 


fi9l 


(a)  Pnussing  v.  Ing,  4  B.  &  A. 
304. 

(ft)  WUUY.Naott,  4  Tyr.  726. 

(c)  Whitbek  t.  Underwood,  3  D.& 
B.  366 ;  2  B.  &  C.  157 ;  East  v. 
,  2  M.  &  R.  8. 

(d)  Keates  v.  Whieldon,  8  B.  &  C. 
7. 

(0  Dizwi  V.  Chambers,  1  C.  M.  & 
R.845;  5Tyr.  502;  1  Gale,  14. 
(f)  Cheetham  v.  Butler,  3  Ne?.  & 


M.  453 ;  5  B.  &  Adol.  837. 

(g)  Armitage  v.  Berry,  5  Biog. 
501;  3M.&  P.  211. 

(ft)  Moyser  t.  IVhitaker,  9  B.  &  C. 
409 ;  S.  P.  Ex  parte  Robinson,  1  Dea. 
&  Chit  275. 

(t)  Janson  ▼.  Thomas,  3  Dougl. 
421  ;  S.  C.  nom.  Anson  v.  Hiomas, 
Bayl.  Bills,  79. 

{k)  Childers  v.  Boulnois,  D.  &  R. 
N.  P.  C.  8.— Abbott.  S,  P.  FijA^r  v. 
Leslie,  1  £sp.  426 ;  but  see  Guy  w. 
Harris,  Bayl.  BUU,  8. 

(0  Chamberlain  v.  Porter,  1  N.  R. 
30. 


1168  BilU  of  Exchange  and  Prtrntmry  Notts. 

■Iso  all  mich  other  nimi  u  bjr  reference  to  liii  books  he  owed  lo  another, 
with  inlereat,  icquire*  an  agreement  Btamp(in).  By  tbe  itatute  55 
Geo.  III.  c.  181,  Bched.  1,  orders  for  the  payment  of  money  out  of  «if 
particular  liind  which  may  or  may  not  be  availaUe,  or  upon  any  condi- 
tion or  contingency  which  may  or  may  not  be  performed,  ore  to  h«  placed 
on  the  same  footing  as  bills  of  exchange :  therefore,  a  letter  written  from 

A.  to  B.,  requesting  him  to  pay  C,  and  Co.,  or  their  ordor,  GOO/,  out  of 
the  fiist  proceeds  of  a  itock  of  gunpowder,  then  in  the  bands  of  B.,  and 
to  cbargB  the  game  to  the  account  of  A.,  altbougb  followed  by  a  lubw- 
quent  correspondence  between  the  iiartiei,  w»«  held  to  require  a  stamp,  a* 
an  order  for  the  payment  of  money  within  the  proTiiioas  of  that  atatute ; 
and  coniequently,  that  an  agreement  stamp  affiled  on  payment  of  a 
penalty  was  improper  (ti). 

The  consignor  of  goods  eent  to  the  coniignee  the  following  order: 
"  Please  to  pay  to  N.  on  account  of  G.  and  Co.  the  proceeds  M  a  ship- 
ment of  1 2  bales  of  goods,  value  about  2000'.,  consigned  by  me  to  you." 
The  consignee,  in  a  li^itcr  by  way  of  answer,  agreed  to  do  so :  it  was  held, 
that  neither  of  these  two  instruments  required  such  a  stamp  as  the  statute* 
48  Geo.  IH.  c.  149,  and  53  Geo.  III.  c.  184,  impose  on  bills,  drafts,  or 
orders  for  the  payment  of  mutiey  (u).  Where  C.  vras  directed  by  a  letter 
from  B.  to  pay  out  of  the  proceeds  of  his  goods,  then  unsold,  in  his,  C.'s 
hands,  a  certain  simi  of  money  to  D.,  which  C.  consented  to  do  hy  letter 
to  D.,  (which  letter  was  stamped  with  an  agreement  stamp,)  and  tbeta 
letters  being  given  in  evidence  to  prove  that  the  money  was  paid  by  order 
of  B.  :  it  was  holden,  that  they  did  not  amount  to  an  agreement  between 

B.  and  C,  and,  consequentl}',  that  the  stamp  was  improper,  and  that  the 
order  itself  for  payment  should  be  stomped,  as  being  an  order  for  tha 
pa)-ment  of  money  out  of  a  fund,  which  might  or  might  not  be  available, 
within  the  meaning  of  the  statute  55  Geo.  III.  c.  184,  ached.  1  (j>). 

I  re  ftrtnce  la 


€fftki  Stamp. 
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to  dw  6Mf  mhok  dfawn,  and  acqaainted  defendant 
lillli^  iane,  who  i^prared  of  tbe  same ;  befbte  the  Mil  was 
'  '"  rt^  at  fbe  request  of  the  payee  tlmt  he  would  make  it 

,  added  to  \m  acceptance  the  words,  ''payable  at  Mr. 
TL'tHM^  81  MaiJ^Axe,  London :"  and  it  was  held,  that  a  new  stamp 
MifiUMftfM  oa  Mfionnt  of  dther  of  these  alterations  (/> 

Bit  Mm  te  dMNMr  of  a  UD,  aocqited  payable  at  B.  dr  Co/s,  after 
ftiafiliglltfMtovlbaryetfi,nidors^  of 

BL  wmO^mA  aoMltating  F.  and  Co.,  withoat  the  knowledge  of  the 
iaesfiiry  IL  tad  Co.  bavfa^  fidled  since  the  acceptance :  it  was  holden, 
ft>t  jilnhitWcOttid  not  feoorer  agatest  the  acceptor  (a).  And  if  a  bill  be 
•eeeplsA  gonendty,  and  the  drawer  add  the  words,  "  payable  at  Mr.  B.'s, 
'^  "  iHdiont  the  consent  or  knowledge  of  the  acceptor ;  it  is  a 


inKirtri  iitaMtloD.  and  the  accentor  is  disehaiged  (:r) 

WImm  Ae  woros  "or  order  ^  has  been  a£led  by  the  drawer  snbse- 
qoAntfy  to  Ma  indwacment,  it  neitibier  vitiates  the  bill,  nor  makes  a  new 
MMMttt  («f).    An  acceptor  may  cancel  his  acceptance  before  he 
I  Ike  Ml  (f). 

•  Joint  note,  signed  by  the  directors  of  a  joint-stock  company, 
faraa  altered  by  the  secretary  into  a  joint  and  several  note,  with- 
ent  tfMl  knowledge  or  authority  of  the  dnrectors,  of  whom  the  defendant 
Via  eni^  and  in  answer  to  a  letter  from  the  holders,  informing  the  defen- 
ittit  of  tbe  dishonour  of  the  joint  and  separate  note  of  himself  and  the 
¥Bbm  fteetors  who  were  parties  to  it,  he  said  that  their  letter  should  have 
Idl  etfBeat  Attention :  it  was  held,  that  this  did  not  amount  to  an  assent 
to  die  aHeralion  of  the  note  by  the  defendant,  and  that  he  was  not  bound 
owieliy  (tf). 

A  note  Ibr  100/.  pa3rable  to  the  plaintiff  or  order,  and  originally  ex- 
fiww.d  to  be  ibr  vahie  received  generally,  beine  altered  the  next  day,  upon 
tiie  angMtion  of  one  of  the  parties,  by  the  admtion  of  the  words  *^  for  the 
gMd-ral  of  the  lease  and  trade  of  Mr.  F.  K.  deceased,"  requires  a  new 
atunp;  aneb  words  bebg  material,  and  not  having  been  originally  in- 
tended to  be  inserted,  and  omitted  by  mistake  (b\  If  a  note  be  signed 
5A.|  and  snbsequentiy  bv  B.  as  a  security  for  A.,  unless  such  signature 
B.  ia  in  virtae  of  a  previous  agreement,  it  will  be  void  without  an  ad- 
intend  iCaoip  (c).  So  if  a  note  to  pay  260/.  and  3  per  cent,  interest  be 
itewad  i^ler  several  years  by  consent  of  the  parties  to  2\  per  cent^^  it  is 
tfHnbjr  made  void,  but  will  be  evidence  of  the  terms  of  the  original 
ten  («).  Where  the  plaintiff  declares  on  an  altered  bill  of  exchange,  the 
'-^— daiity  on  a  plea  denying  the  acceptance,  may  show  a  material  alter- 
ilnoe  he  accepted  it  (e). 

(t)  Cox  ?.  Trwf,  1  D.  &  R.  38 ; 
6  B.  &  A.  474 ;  but  see  Thornton  v. 
Dick,  4  £sp.  270. 

(a)  Perring  v.  H<m€,  13  Moore, 
136 ;  4  Biog.  28. 

(6)  Knill  V.  WUlimm,  10  East, 
431. 

(e)  CUrk  V.  Blackttotk,  Uolt»  474. 
— Bayley. 

(d)  SutUm  f .  7«ofMf,  7  B.  &  C. 
416;  1M.&IU126. 

(e)  Cock  V.  CoxtMU,  2  C.  M.  £e  R. 
291 ;  4  Dowl.  P.  C.  187 ;  1  Gale, 
177. 


(t)  Jaecbi  f .  Hart,  6  M.  &  S.  142 ; 
1 8iarit.  46;  StUftm  v.  Lloyd,  M.  & 
If.  292.— Tenterdeo.  Walter  v.  Cub- 
liy,  2  C.  <c  M.  161 ;  4  Tyr.  87. 

(u)  Tidmanh  v.  Orovert  1  M.  Ac 

(jr)  ComU  ▼.  Haltall,  4  B.  Ac  A. 
197 ;  3  Stark.  36.  So  also  since  the 
Malate  1  Ac  2  Geo.  IV.  c.  78 ;  Maek- 
imtoth  ▼.  Haydon,  R«  Ac  M.  362 — 
Abbett. 

(«)  KMnhav  ▼.  Cot,  2  Esp.  246.-— 
I4l  Bkae )  Jftipo^d  v.  Oriffin,  2  C. 
Ac  P.  36B ;  R.  Ac  M.  426.--B«st. 
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4.  At  to  the  Efficl  an  AUcnUicn  of  the  Bill  u'ill  havr  on  the  Slame,  ia 
rtfcrence  to  the  I'ime  ofiudi  Alterolion.] — Supposing  the  stamp  to  have 
been  uriginaU]!  gix"!,  if  oiiy  material  alteration  te  made  in  tlic  jnstnunent 
to  which  it  i>  affixed  aubsequentiv  to  its  completion,  it  will  vitiate  the  in- 
■Inunent  without  il  receives  another  stamp;  though  an  inatniment  altered 
before  il  ii  negotiated  i*  valid  without  a  fiiih  itBiiip  (e).  In  fuct  an  alter- 
Blion  of  a  bilTor  note  is  not  material  until  in  the  bands  of  some  one  who 
)■  entitled  to  claim  payment,  even  though  it  be  accepted  and  indorsed  (_/'), 
or  where  it  is  payable  to  the  drawer's  own  order  until  afler  acceptance  and 
■n  attempt  to  negotiate  it,  though  before  il  \a  actually  negotialed  (g).  But 
if  it  be  altered  in  any  material  part,  after  it  has  been  once  issued,  though 
vitli  the  consent  of  all  parties,  it  renuires  a  new  stamp  (h)  ;  or  where  the 
date  hoa  been  altered  after  tlie  bill  is  due,  but  bclore  it  is  negotiated,  it  is 
invalid  without  a  freiih  stamp  (i)-  So  that  a  bill  drawn  on  a  proper  slamp, 
dated  2nd  September,  payable  twenty-one  days  after  dale,  and  ailerwardi 
altered,  and  made  pnyahle  titty-one  days  after  date,  and  on  the  301h  of 
September  again  allured  to  twenty-one  days  afterdate,  and  the  date  brought 
forward  to  the  14th  September,  reijuires  n  new  fitanip,  on  the  ground  of 
its  being  n  distinct  transaction,  although  the  alterations  are  made  with  the 
conneut  ofthe  acceptor  before  the  bill  is  negotiated  (k). 

Where  one  Iinviiig  made  and  signed  n  promisvii-y  note,  handed  it  to  a 
third  pemn,  the  payee  being  pretent;  but  before  it  wai  ^ven  to  the 
[layee,  it  was  altered  by  the  consent  of  all  parties ;  it  was  held,  that  this 
giving  it  to  the  third  person  was  not  an  issuing  of  it,  and  that  it  did  not 
require  a  new  stamp  (i).  So  wlicrc  a  joint  and  several  promissory  note 
was  made  by  several  parties  concerned  in  ajoint  undertaking,  for  the  pur- 
pose of  securing  the  re-payment  of  a  loan  of  money  ;  and  one  of  the  pai^ 
ties  signed  it  some  days  after  the  party  who  borrowed  the  money  ;  it  was 
held,  that  the  note  did  not  require  an  additional  stamp,  if  the  last  signa- 
ture was  put  before  the  money  was  advanced,  or  if  the  party  last  signing 
bad  promised  to  sign  the  note  before  the  advancement  of  the  money,  not- 
withstanding it  might  not  have  been  signed  till  afterwards  (w). 

If  accommodation  acceptances  be  exchanged  after  an  alteration  in  tie 
date,  made  with  the  consent  of  all  parties,  but  willioul  a  iresh  stamp,  it  is 
sufficient  to  render  the  bills  invalid.  Thus  where  A.  and  B.  exchanged 
their  acceptances  of  bills  drawn  by  each  on  the  other  at  bo  many  days' 
date ;  it  was  held,  that  the  dehvery  of  the  respective  bills  for  acceptance, 
snd  the  re-delivery  ofthe  same  by  the  acceptors  to  the  respective  drawers, 
was  a  negotiation  ofthe  bills;  and  that  such  bills  could  not,  after  they  had 
been  so  exchanged  for  valuable  consideration  (as  the  exchange  of  accep- 
tances il)  for  twenty  days,  be  post-dated  without  a  new  stamp,  as  upon 
sew  bills  ;  altliough,  during  uU  that  time,  each  liad  remained  in  the  buids 
ofthe  original  drawer  (n). 

So  the  alteration  of  a  bill  by  the  drawee,  after  it  has  been  drawn  and 

{()  Wtbbit  r.  MaddMki.  3  Camp.  (J>>  Wili«^  v.  Juiliee.   Biyl.  Bills, 

1.~Elleiiboraugh.     See  Ugkri/t  *.  69;  Peake's  Add.  Cas.  96. 

Aikfard.  12  Moore,  3BI.  (i)  Bowman   r.    Nirkall,  S  T.  B. 

(/)  DinrMiv.RichordiiiB,8B.&  537;  1  Eip.  81. 


;Bay1.Bill<,  (k)  Ibid. 

1  bill  is  not  ([}  SI 


a  accommoddioD  bill  is  not  ([}  Sherringloa  v.  Jermga,  3  C.  & 

issued  antil  il  ii  in  Ihs  hands  of  some  P.  374. — Tenterdeo. 

person  who  ii  entitled  to  treat  il  as  a  ^n)  £i  purw  Wkitt,  2  Deac  & 

security  available  in  law.  Cbit.  334. 

(g)  Calvert  y.  Eabertt,   3   Cimp.  (n)   Cardwelt  i.  tlartin,  9  East, 

343.- Ellenboiough.  190;  1  Camp,  79,  1B0. 
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it  it  aoecptedy  postponing  the  time  of  payment,  viti- 
lies  idam  Idl;  m  where  a  hill  indorsed  by  the  drawer  was  left  mith  the 
dmwec^  vho^  vidMcit  ihe  consent  of  the  drawer,  altered  the  date  from  the 
5th  to  tte  IM  March  before  he  accepted  it  (o).  So  a  bill  which,  after 
dditajr  bf  Ae  drawer  to  the  payee,  is  postdated  by  the  son  of  the  payee, 
at  die  accephw^e  reqnest,  without  any  communication  with  the  drawer,  is 

A  fin  dmwn  en  the  let  August,  at  two  months,  by  A.  on  B.,  payable 
te  the  crder  of  the  drawer,  and  accepted  and  re-delivered  by  B.  as  a  se- 
cnitj  Ibr  a  debt,  and  kept  by  A.  for  twenty  days,  cannot  be  altered  in  its 
kgal  cflect  bj  bringing rorwiurd  the  date  to  the  21st,  without  a  new  stamp; 
flMKii^  by  the  eoneent  of  the  acceptor,  and  before  indorsement  and  deli- 
fenr  to  a  diird  person ;  the  alteration  not  being  made  to  correct  a  mistake 
ID  ttie  original  form  of  the  bill,  which  was  drawn  conformably  to  the  on- 
I^mI  iDlaition  of  the  parties  and  available  in  that  form  (q).  But  a  bill 
altetad  in  date,  after  acceptance,  but  before  it  was  put  into  the  indorsee's 
handi^  ii^  as  it  has  been  before  diown,  good  (r). 

•  S.  l^tci  of  ike  AUerationon  the  Debt  for  which  the  Bill  toas  given.] — 
The  atoenrfion  of  a  biQ  of  exchange,  though  it  vitiates  such  bill,  will  not 
amrihfUite  the  canse  of  action  for  which  a  bill  was  given ;  so  that  where 
the  bimr  of  goods  paid  for  them  by  his  own  acceptance,  and  after  the 
bill  had  been  accepted,  the  seller  altered  the  date  of  it,  and  thereby  \itiated 
it :  it  waa  held,  that  by  so  doing  he  did  not  preclude  himself  from  suing 
for  the  original  debt ;  and  consequently  that  he  might  recover  for  the 
goods  eold  (s). 

The  homr  of  a  bill  for  18/.,  which  had  been  dishonoured,  agreed  to 
take  81.  in  cash  and  another  bill  for  10/.  from  the  drawer.  The  drawer 
aeeoidingty  drew  another  bill  upon  the  same  acceptor  for  that  amount; 
while  in  toe  hand  of  the  drawer,  the  acceptor,  without  the  knowledge  of 
Hbm  drawer,  altered  the  date  and  vitiated  the  bill :  it  was  held,  that  the 
latter  bin  heii^  a  nullity,  the  first  was  not  discharged,  and  that  the  drawer 
was  liable  upon  it  (t). 

6.  Effect  ofan  Alteration  of  a  Bill  in  reference  to  its  being  given  in 
Eoidemce.'] — where  the  proper  stamp,  both  as  it  regards  the  value  and  de- 
Bfimination,  does  not  appear  upon  the  instrument,  it  is  precluded  from 
bring  given  in  evidence  (fi) ;  so  that  attention  to  this  particular  is  of 
the  greatest  importance.  Thus  in  an  action  on  a  note  by  an  indorsee, 
die  itamp  appeared  to  be  a  7«.  deed  stamp ;  and  it  was  ruled  at  Nisi  Prius, 
diat  the  note  could  not  be  read,  and  the  plaintiff  was  nonsuited  (x).  So 
a  bill  of  exchange,  expressing  the  terms  ofan  agreement  between  a  land- 
kiid  and  an  in-coming  tenant,  is  not  admissible  in  evidence  without  an 


(o)  OmthvBaite  v.  LuntUy,  4  Csmp. 
179. — Ellenboroogh.  Nor  would  the 
eoosent  jnstifjr  the  alteration,  with  a 
view  to  toe  stamp  laws,  after  the  bill 
bad  been  negotiated. 

(p>  WaUer  v.  Hattingi,  2  Chit. 
121 ;  1  Stark.  215  ;  4  Camp.  223. 

(q)  Bathe  v.  Taiflar,  15  East,  412; 
and  see  CoU  v.  Parkin,  12  East,  471. 

(r)  JokMon  v.  Gamett,   2  Chtt. 

(s)  AtkUuon  V.  Hawdon,  4  Nev.  Ac 


M.  409 ;  2  Add.  &  Ellis,  626 ;  1 
Har.  &  Wol.  77. 

(()  SUman  v.  Cox,  1  C.  M.  3c  R. 
471;  5Tyr.l74. 

(ii)  I  Bos.  &  Pol.  N.  R.  80. 

(x)  Manning  v.  Livie,  Bayl.  Bills, 
454.  Bat  in  ooe  case  a  note  written 
on  a  receipt  stamp  of  the  same  amount 
as  the  necessary  note  stamp  ooder  the 
same  stamp  act,  wss  admitted  in  evi- 
dence ;  AUcheian  v.  Sharland,  1  Espt. 
292.— Ken}  on. 
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it  ■ljuiiii(y).     la  another  case,  on  tlie  day  before  an  aceeftautt   , 
biNUunt  iaf,  tho  imnie  of  the  acceptor  woa  erased,  and  a  reuewed  bdl  wm 
indoncd  on  ths  buck,  but  no  iiew  ttamp  wat  affixed :  and  it  ku  hdd, 
tbot  the  juiy  could  not  look  al  the  iDUoraemeDt  fur   the  puipoie  of 
asceftnnUig  whether  the  acceptance  was  tlnick  out  with  the  drawer'i 

But  though  a  note  have  not  the  propcrslamp,  solhat  it  cannot  besivca 
in  evidence,  the  plniotifr  may  gu  into  evidence  of  the  dvbl  for  which  it 
was  given  (a).  So  a  receipt  fur  interest  on  the  b«ck  of  a  note  wiLhoat  a 
•lamp,  and  which  cannot  tlicrcfore  he  given  In  evidence,  is  evidence  to  go 
to  tht!  jury,  from  which  llicy  toay  preiumc-  that,  from  the  payment  of  w 
niucli  fur  inleren,  there  wai  a  principal  sum  in  proportiiin  due  (!>).  And 
■ucli  a  nut«  b  admissible  to  oscerbuu  a  coUaitrotJacl  (r).  llius  where  a 
promissory  note  had  Itcen  altered  without  haring  a  new  gtouip,  it  was  held 
evidence  of  ike  terms  on  which  t1>e  money  had  Deen  originally  lent  (d). 

A  vritlen  paper  conloiiiitig  a  hare  atJ^iiowledgmeiit  of  a  debt,  is  good 
evidence  luider  the  money  counts  without  a  stamp  (c).  Hence  a  document 
in  tile  following  fbnn,  "I  have  this  day  received  ubill  of  exchange,  which 
I  hold  as  your  allomey  to  recover  the  vahie  from  the  parties,  or  to  make 
such  other  ariaugemeut  for  your  benefit  as  inay  appear  to  me  in  my  pto- 
kcatonal  capaci^  reasonable  and  proper;  was  held  to  be  a  mere  ac- 
knowledgment a  (he  duly  which  the  party  took  upon  himself  to  petfono, 
and  tliireforc  admissible  in  evidence  without  n  stamp  (y).  So  a  paper, 
staling  that  the  patty  uiguing  it  has  received  ccrtniii  bills  b  his  bauds. 
which  he  has  "  to  gel  discounted,  or  return  on  demand,"  does  not  reqture 
an  agreement  stamp  (£).  And  an  acknowledgment  in  this  form,  "  S^it. 
15th,  1824,  Mr.  T.  has  left  in  my  hands  200/.,  J.  A.,"  does  not  requires 
aiaxayijt).  But  if  the  right  stamp  appear  at  the  trial,  it  does  not  matter 
St  what  time  it  was  affixed ;  for  it  ia  no  defence  to  an  action  at  the  suit 
of  an  indorsee  of  a  note  or  bill,  that  it  was  not  stamped  at  the  time  of 
making  it,  if  it  have  aprc^r  stomp  when  produced  at  the  trial  (i). 

7.  Stamp  not  reguired  on  Foreign  Bills,'] — These  rules,  however,  ^ply 
only  to  English  bills,  as  foreign  bills  do  not  require  an  English  stamp. 
Nor  will  nicb  a  itamp  be  necessary  where  the  body  of  a  biU  is  written, 
and  the  acceptance  of  it  mode  in  England;  and  it  is  afterwards  traiu- 
nitted  to  the  drawer  abroad  for  his  signature  (/i].  Therefore,  where  part- 
ners reudent  iii  Ireland  slened  and  indorsed  a  copper-plate  impression  «f 
a  bill,  leaving  Uanks  for  Uie  date,  sum,  time  when  payable,  and  name  of 
the  drawee,  and  transmitted  it  to  B.,  in  England,  for  hu  use,  who  filled  np 

—ElleDbDroagh ;  S.  P.  FMw  t.  Lk- 
lU.  1  E*p.  436. 

(/  )  Lopgdaa  1.  iriison,  7  B.  fit  C. 
640;  2  U.  &  K.  10. 


<a)  Wiltmy.  Ktnaedy.l  £sp.34S. 
Kenyan  ;  S.  P.  Brmm  v.  Watti,  1 
Tiuol.  353. 

(A)  MsnUy  v.  Pett,  6  Esp.  121.— 
EUenborough. 

(e)  Crtgory  r.  Fruitr,  3  Camp. 
464.— Elkpboroufh. 

(d)  SuUan  V.  Toamtr,  7  B.  &  C. 
41«i  11I.&K.125. 

(•}  Imul  V.  IiratI,  1  Ctn)p  409. 


(h)  Tomkiiu  V.  Aikig,  6  B.  &  C. 
541  1  9  D.  &  B.  543  ;  5.  C.  not  S. 
P.  M.  &  M-  32. 

(i)  Wright  V.  Rites.  Peaks,  113.— 

(*)  Bothm  V.  Ctrnphell,  Gow,  66.— 


Of  ike  Stamp.  1179 

ilMBBtMtad  it :  it  WMholden^  that  tbis  was  to  be  considered  a 
\SSk  of  cnAfl^  fey  idatian  iWMn  the  time  of  the  signing  and  indorsing  in 
Inbali  wuk  wiia>qiwnf1jr»  that  an  English  stamp  was  not  necessary  (/). 
B«t  a  Ul  «f  •rinrngt  cbawn  in  England  upon  a  person  abroad,  but  ao- 
cepCid  \j\Smf  frnprnt  in  En^and,  is  an  inlimd  bill,  and  requires  a  stamp 
asMdi^fli). 

Wbsra  ikm  diawae  (who  was  also  payee)  of  a  foreign  bill  drawn  in 
three  pavli^  aoeepted  and  indorsed  one  part  to  a  creditor,  to  remain  in 
his  hands  oatil  aone  other  security  was  given  for  it ;  and  afterwards 
accepted  and  indorsed  another  part  for  value  to  a  third  person,  and 
the  aceaptor  ariatituted  another  security  for  the  part  first  accepted, 

'^ it  was  giren  up  to  him :  it  was  held,  that  under  these  dr- 

,  the  hdder  of  the  part  secondly  accented  was  entitled  to 

fln  the  bill  against  the  acceptor,  and  that  the  biU  being  foreign 
did  tmHrmfaSn  a  stamp;  also,  by  Lord  Tenterden,  C.  J.,  and  Parke,  J., 
dMt  Ae  aaccptor  would  have  been  liable  on  the  part  secondly  accepted, 
«fi8B  if  Ifce  mat  part  had  been  indorsed  and  circulated  unconditionally  (o). 
A^  in  Jamaica,  draws  a  bill  on  B^  in  London,  on  a  Jamaica  stamp,  leav- 
mg  Ike  parfse'a  name  in  blank ;  C.  gets  possession  of  the  bill,  and  inserts 
Ua  em  name  as  payee,  without  any  other  authority  than  a  letter  from  B., 
fRMMB^g  to  aeeept  it :  but  having  the  address  torn  ofl^  and  containing 
mtASm^  to  wbaw  to  whom  it  was  addressed :  it  was  held,  that  though  the 
bin  might  not  require  an  English  stamp,  the  letter,  had  it  bc«n  sufficient, 
beiiw  a  separate  contract,  would  require  one  (/>). 

If  an  action  be  brought  on  a  bill  not  having  an  English  stamp,  and 
purporting  to  be  drawn  at  Paris^  the  defendant  will  be  entitled  to  a  ver- 
dicty  if  it  appear  from  tlie  evidence  that  the  plaintiff  must  have  been  in 
Eo^and  on  the  day  on  which  it  purports  to  have  been  drawn ;  but  it  will 
be  aoflkient  to  ^kable  the  plaintiff  to  recover,  if  the  bill  were  drawn  at  a 

tein  Fiance  nearer  to  England  than  Paris,  though  it  be  dated  as  from 
(f)- 
A  holder  may  recover  in  an  English  court  on  a  bill  drawn  in  France  on 

a  French  stamp,  though,  in  conseouence  of  its  not  being  in  the  form  re- 
qoired  by  the  French  code,  he  had  failed  in  an  action  which  he  brought 
SB  it  in  France  (r). 

3.  Bills  excepted  from  Stamp  Duty  hy  Acts  of  Parliament,'] — ^There  are 
tOBie  cases  excepted  by  act  of  parliament  from  the  operation  of  these  acts 
lelaliqff  to  stamp  duties.  Thus  all  bills  of  exchange,  or  bank  post  bills 
iasned  liy  the  governor  and  company  of  the  Bank  of  England ;  and  all 
faiDs^  amen,  remittance  bills,  and  remittance  certificates,  drawn  by  com- 
wisantifd  officers,  masters  and  surgeons  in  the  navy,  or  by  any  commis- 
aiooer  of  the  navy,  under  the  act  of  the  thirty-fifrh  year  m  his  majest^a 
lOBi,  hi  the  more  eiqpedittous  pajrment  of  the  wages  and  pay  of  certain 
cmoen  belonging  to  the  navy,  are  excepted. 

So  all  biOs  drawn  pursuant  to  any  former  act  of  parliament  by  thecom- 
misdoners  of  the  navy,  or  by  the  commisssionerB  for  victualling  the  navy, 

(/}  Snaith  ?.  Afai^y,  1  M.  &  S.  39 ;  5  Taunt  529. 

e7.  (q)  Bir4  ? .  Moreau,  2  C.  Ac  P.  376. 

(m)  Amner  v.  Ctmrk,  2  C.  M.  &  R.  —Abbott ;   4  Bing.  57  ;    12  Moore, 

466  ;  1  Gale,  191.  226  ;  but  see  Alfrmhmm  v.  Dubms,  4 

(o)  Hoidworth  V.  Hunttr,  10  B.  &  Camp.  269. 

C.  449.  (r)  Wytms  v.  Jmdmm,  2  R«ss«  35K 

(p)  CrutchUy  v.  Afaan,  1  Marsh. 
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or  bj  Uie  r orainidBloncn  for  matiagiog  the  transpori  serrice,  and  for  takiog 
care  of  lick  nnti  noundei)  acumen,  upon  Biid  payable  by  the  treasuier  of 
llie  nnvy,  ate  exccplnl.  So  all  ilcafli  or  ontcrs  (or  ibe  payment  ot  any 
mun  of  mancrto  toe  bearer  ou  demand,  and  diawn  on  any  banker,  OTper- 
■m  Hctiiig  aa  sucb,  nbo  sfaoll  reside  or  tnnsaci  tbc  busineis  of  a  banker 
within  ten  miles  of  tbe  place  where  such  drofts  or  orders  shall  be  issued, 
prorideil  hicU  place  Ehall  be  sptcifii'd  in  such  dnifb  or  ordirs,  and  die 
awne  shall  bear  date  on  or  before  the  dav  on  which  the  same  shall  be 
tMnnl,  and  so  as  the  i>a)'nienl  is  not  directed  to  be  made  by  billa  or  pro- 
miuorj'  notes, 

But  wliore  B.  drew  a  check  at  the  place  of  his  residence,  a  small  bouse 
fourmiles  ironi  l.lanelly,  on  unstamped  paper,  dated  at  LlantUy,  upon  a 
banker  there,  and  delivered  it  to  his  farming  baiillf  to  give  to  C.,  in  nhoac 
favour  it  waa  drawn ;  and  the  builifT  diacoimted  it  iiilh  A.,  a  banker  at 
Carmarthen,  tn-elvc  niiles  from  Llanelly,  and  five  daji  afterwards  the 
drawee  slopped  pajineni,  A.  nut  having  presented  the  check  :  it  was  held 
that  the  check  was  not  admissible  in  evidence,  because  void  for  want  of  a 
stamp  («}. 

But  in  an  action  on  n  bill  of  exchuiigc,  a  pleu  ihit  the  consideration  was 

cMb  piid  I7  tlw  pUinti&  M  bnikcn  on  dnft>  made  man  dMufiftea 

•  kOm  from  lliur  place  of  bunneai,  Eic,  mi  hdd  bad  after  pi— ^ing  onr, 

it  containing  no  allegation  that  the  drani  were  payable  on  demand,  or 

that  the  amount  of  any  oflliem  wbs40j.((). 


Sect.  IV.— Keo 


A  Bill  a 


OFORI 


,4c. 


6.  Sheuld  bt  madt  jmyiAU  to  a 

FtTKH  in  txit  _, 1179 

T.  Ai  Id  the  Cmutdfralion  «• 

8.  Ai  to  tht  Timt  uAm  thi  Bill 

orNoliiipaytbU 1181 

9.  Oiktr  MalltrM t^ 

s.  2,  all  bill*  and  note* 


1.  FoTmofaBiU<>fticl,tt„g, 

%  Form  of  a  Fromiaxry  NoU  .  1176 

3.  OfilHAniouHt,>/thtBill..   1177 

4.  Should  vol   be  draurn  m  a 

Cmtiogivey 1I7B 

5.  Should  nol  be  drean  fmyable 

ovi  of  a  partieiilar  Fand. . 

BylSGeo.  III.  C.5I,  and  48  Geo.  III.  c. 
for  luma  under  20s.  are  void. 

By  17  Geo.  III.  c.  30,  g.  1,  all  negotiable  promissory  notes,  billi, 
drafts,  and  undertakings  in  writing  for  20s.  and  less  than  5/.,  must  specify 
the  names  and  place!  of  abode  of  the  persons  to  whom  (hey  are  payable ; 
bear  date  before  the  time  of  drawing  or  issuing ;  be  made  payable  within 
twenty-one  days  ofler  dale,  and  cannot  be  transferred  or  negotiated , after 
the  time  limited  for  payment.  Every  indorsement  therefore  must  be  made 
before  the  expiration  of  the  time  limited  for  payment;  must  hear  date  at 
the  time  of  making ;  and  must  specify  the  name  and  place  of  abode  of  the 
person  to  whom  it  is  made  :  the  signature  both  of  the  note  and  of  every 
indorsement  must  he  attested  by  one  witness  at  least.  A  form  is  given 
to  which  they  must  conform  ;  and  all  others  are  void  (u). 

'.  BrogiJfn,  1  Y.  &  J.      date,  was  a  aegotiable  0 


(l)  WcU 
4S7. 

(l)CTmti.Allday.l  Gale.  218. 
(u)  It  was  doubled  whetiier  a  pro- 
ne, by  which  ihederendaoli 


e  with  ID  the 
30 ;  01 


iDissoiy  DOle,  by 

jaiotly  aod  Kveially  promised  1 

theplaiDtiS'  il.iSt.    ' 


•£, 


i  by 
&  P.  92',  — Huliock. 


a  Imasrer- 

g  round  that 

subsciIbinE 

m  V.  Gr«H,   1  C. 


^'H  Rrqiiiatei  M  to  Form  ef  BiO.  1 1 75 

By  7  Geo.  IT.  e.  6,  g.  1 ,  tbste  regnlatioiu  do  not  extend  (o  bsnken' 
notes  onder  SI.  pejahle  on  demuid. 

1.  Fi>rm  of  Bill  of  Eichaiige."] — Having  in  the  preceding  chapten 
Dotnted  out  who  may  be  the  partiei  to  a  bill,  and  on  what  itamp  it  should 
be  draim,  we  now  go  on  to  couider  the  form  in  which  it  ihould  be  ex- 
pressed, and  (he  effect  of  the  tfordi  lued.  Under  this  head  it  may  be  as 
irel!  hcTC  lo  obseryc  that  by  i!ie  3  &  4  Anne,  c.  9, 1. 1,  (made  perpetual  by 
7  .Anae,  c  2.'j.  s.  3),  proinissniy  DOtet  at«  put  on  the  same  foottog  in  ti[ 
Tespect*  as  bilN  'jf  f  ■*.(.■  I ui  115 e. 

It  WW  me*  daofated  whetbei  notes  made  abroad  were  within  this  sla 


Annc^  mii  iaa,y  fan  aued  opon  in  England  by  the  indorsee  againat  the 
■nakw(y}.  Am  in  another  case,  where  anote  sued  upon  was  made  in 
R—K—alJBctionw*  taken  on  that  point  (t). 

1W»  k  BO  jndM  form  necessary  to  constitute  a  good  bill  of  exchange, 
htdfti— dfamof  an  inland  Irill  IS  this:— 

J      j       J  I  London,  J<m.  1,1637. 

TwmawtHm  aftg  dale  pay  to  •  Mr.  |  Lee,!  or  liiijOTder,tbesQm  of  fifly   • 
fOOb  ftr  vahu  receiTed.         I       I        iS  '^ 

■»■-  ■«»_  T TT »  g-    j^      ■     Thohjis  Sfkndall. 

Mir 

Imtwd  eftijla'  date,  it  may  be  "  at  Nght,"  or  "  on  demand,"  or  "  at 

dmy  aftCT  sight,"  according  to  the  intention  of  the  parties.    This 

hfll  ia  ummUj  accepted  in  the  manner  pointed  out  acroaa  the  bill. 

A  ftreigo  biU  is  much  the  same. 

London,  Jan.  1,  1837. 
Erchange/or  10,000  Lhra  Toumoilet. 

At  two  usances,   [or,  "at  sight,"  or,  " after  date,"]  pay  this 

njr  fit^iUI  of  exchanEe,  (second  and  third  of  the  same  tenor  and  data 
aet  paid,}  to  Messrs.  Fwten  or  order,  for,  "bearer,"]  ten  thousand  livres 
tuuiuuiiii^  value  received  of  them,  ana  place  die  same  to  account  as  per 
■d*ie«  firoin  Jxueb  0AT^AN|>. 

TbHr. ,  in  Paris. 

liable  at . 

A  pterin  thew  words,  "Mr.  L.,  please  to  let  the  bearer  have  7/.,  and 
fbee  it  to  my  account,  and  you  will  oblige  your  bumble  terrsnt,  R.S.,"  ii 
Mt  •  hiD  of  exdunge  (a). 

Andwiiere  A.,  being  indebted  lo  B.,andB.toC.,B.  by  letter  requested 
A.  to  pay  C.  the  balance  due  to  him  (B.),  and  stated  that  C.'s  receipt 
Aoold  M  ■  sufficient  discharge  -.  it  was  held,  that  this  was  not  a  bill  of  ex- 
g  a  stamp  as  such,  within  the  Si  Geo.  III.  c.  184  (i). 

(i)  ^ii^irr  T.  X*ft>,  1  Stark. 

Lvont,  H.  It  M. 
(«)  Mibit  w.  GMkm,  2  D.  &  R.      ITi.—Teulw^D. 
m :  1  B.  &  C.  193 ;  £.  P.  Bntliy  (»)  Cm^Mt  r.  G«nM]r,  3  M.  & 

V.  StrOmm,  M.  &  H.  6fi.  Scott,  473. 


a  paj  A.  or  order,  oc  to  A.  or  hMMV,  ■  mib 


H  to  B  bSI  of  cxdwng^ 


WWe  •  iMTtj- |B«Qiu(a  "  to  wr  or  came  lo  be  paU  ISOi,'!!  it  apro- 
Bianjr  note,  and  ii»;  be  dediRd  oo  a*  aich,  akd  doa  not  require  aa 


WliFTT  a  now  wu  drawn  tn  thb  fonn.  "  I  pmniie  lt>  pay  to  M.  A.  D. 
or  li«ar«r,  oa  demand,  1<U.  aliiriil,  bjgiriDcup  clolbes  and  papers,  drc^" 
wbidi  wu  flied  cu  ai  >  promuaory  note :  tl  was  held,  that  if  the  jui; 
Uumghl  tlial  the  elolhei,  &c.,  ha^  been  pierioustj  giren  up  by  the  payee 
to  the  nuka,  i(  iraa  a  gmd  pnimimiiy  note,  ai  the  wordi  in  that  UK 
would  Duly  import  ihe  ralae  received  (d). 

Iti  thet.«teura  Dote  in  thew  >oid»,  "  BiHTOwed  of  J.  S.  lOl^  which  I 
pranUK  nef  to  pay,"  it  vm  held  that  the  vord  "  not"  might  be  rgecled, 
u  ■  man  could  notbeallnwed  tauy,  I  ani  a  cheat,  and  hare  de&nuded  (A 

An  instnimenl  in  the  following  lermt.  "  Ris;ci»ed  of  Mr.  D.  8.  lOOl, 
which  1  pnnniM  lo  pay  on  demand,  with  laniitl  interest.  J.  D.."  is  s 
note  CO  So  a  document  in  this  form :  "  KectiTcd  of  A.  B.  ISOL,  which  I 
promiiF  <i>  I'.n  "II   ik'iiA.iL.  I  uilh  inlcreat,"  is  a  promissiirT  note,  and  re- 

Aq  initniraent,  acknowled^ne  the  receipt  of  drafts  for  the  paymeat  of 
money,  and  promising  to  repay  Ute  mouer.  is  a  special  agreement,  oad  not 
a  promiisory  note  (A  j.  And  an  acknowledgment  of  having  recnved  the 
acceptance  of  a  bili  of  exchenge,  is  a  receipt  for  money,  and  not  a  promii- 
•ory  iiote(i)-  So  an  instniment  wheieby  the  plaintifr  acki>ow)ed«s  a 
loan  of  money,  and  promiaei  repayment,  and  engagei  to  pay  an  onTiqni- 
dated  demand  out  of  the  iatenrt,  and  to  pay  the  principal  and  the  i^ 
mainder  of  the  btereat  to  the  lender,  hii  txecuton,  admiaietraton,  and 
assigns,  is  not  a  pnmissory  note,  and  it  is  properly  stamped  with  anagree- 
ment  stamp  (k). 

An  instrument  in  the  common  fonn  of  a  joint  and  several  note,  was 
signed  by  three  ^rsons,  and  indorsed  with  a  memorandum  made  at  the  thne 
oiiignature,  which  stated  that  it  was  taken  as  a  aecurity  for  all  the  balance); 
to  the  amount  of  die  sum  within  specified,  which  one  of  the  three  might 
happen  to  owe  to  the  payee,  that  it  should  be  in  force  for  six  months,  and  Qiat 
no  money  should  be  liable  to  be  called  for  sooner  in  any  case.  In  an  action 
against  oneof  the  sureties,  it  was  decided  that  the  payee  could  not  dedote 
upon  this  instrument  as  a  promissory  note,  payable  cither  on  demand  or  at 
(&  months  after  date ;  but  that  between  these  parlies  the  instramant  was 
an  agreement,  and  accotdingly  required  to  be  stamped  and  daclarsd  npM 
aa  such  {t). 

C<)  Lntli  T.  Bill.  6  C.  &  P.  S38. 
— Gnmey. 

(cf>  Dllm  *.  Nuttall,  1  C.  M.  jc 
R.  307  1  6  C.&  P.  320  ;  4Tyr.  1013, 
Held,  alio,  thatooBclioa  wu  main- 
tainabls  withent  a   preMntmeot   at 

(■)  RiuhI  *.  Langiteffi,  and  IWh 
T.  Kay.  Bayl.  Bit's,  6. 

(/)  Ontn  T.  D€vitt,  6  D.  &  R. 
306  i  4  B.  &  C.  235  i  1  C.  &  P.  4fil ; 
and  sec  fuili  *.  Smmn,  3  B.  &  B.  78 ; 


(li)  IPilJifliit»m».Bmii(«,2C«inp. 
417.— EIleDborough. 

(i)*fco(«yT.  B'nWy.Fetke.M.- 
RenjoD. 

(j[)  Bolton  V.  DagdaU.  I  Ner.  & 
H.  412  ;  4  B.  Sc  Adol.  619. 

(0  Le^i  t,  Ltmmhirt,  2  Camp. 
205,— EJlCDbonnigh. 


ItoyiMfef  oi  to  fbim  (ffBUl 
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A.  IM^lH^ite'liii  daaghtar, '  mi  her  marriage,  the  stock  of  a  pablio- 
in  Tdne  to  1S00(.,  thie  and  her  fainband  signed  tne  fel- 
r-^"  On  demand,  ve  promise  to  pay  A.  or  his  order  fbr 
in  itoek,  &e.,  tids  b^ng  intended  to  stand  against  me,  M., 
/the  iki^lfT,)ai  a  set-off  for  that  sum  left  me  in  my  father's  will  above  my 
Miai  diili'siliaii  "  ttismstnmient  was  held  not  to  be  a  promissory  note(iii). 
A  note  potfaMng  to  pay  J.  F.  or  order  a  sum  certain,  the  amount  of 
tiie  ytrthMwi  mtrnfj  of  a  quantity  of  fir  belonging  to  H.,  with  an  indorse- 
ment  Bictwii  at  the  lime  of  making  the  note,  that  it  was  given  on  condi- 
tfon  tiad  it  ahoiild  be  void  if  any  ^Kspute  should  arise  between  H.  and  W. 
_  llie  fir,  was  held  not  to  be  a  promissory  note  (n). 
iMte  ulieriby  the  maker  promts^  to  pay  to  A.  or  to  B.  and  C.  a 
tfwitiiii  iMGiiled,  value  received,  is  not  a  promissoxy  note  within  the 
of  Ibe  statute  of  Anne.    An  action  cannot  be  maintained  at 
fiitHiiWii  Inr  upon  such  an  instrument,  even  by  the  payee  against  the 
jttikm^  iUboiwa  it  is  stated  on  the  face  of  the  note  to  be  given  for  value 
l^edftJ^p).    But  a  note  of  this  tenor,  *'  on  demand  we  promise  to  pay 
"^^    kmit  8.  W.  and  S.  D.  stewardesses  for  the  time  being  of  the  Provi- 
DiHgUteis'  Society,  held  at  Mr.  Pope's,  the  Hope,  Smithfield,  or 
socttsBors  in  office,  64/.,  with  five  per  cent,  interest  fbr  the  same, 
veerfved,  this  7th  day  of  February,  1815,  fbr  F.  C,"  was  held  by  the 
liiulf«  judges  to  be  a  promissory  note(p). 

If  Hbe  ambiguods  whether  an  instrument  be  a  bill  or  a  note,  the  person 
^iliD  reeeiies  it  may  treat  it  as  against  the  maker  as  either(^).  An  in- 
'attument  which  is  m  the  form  of  a  note,  but  which  is  in  addition  ad- 
ihiwiJ  to  a  third  party,  who  accepts  it,  is  a  promissory  note  (r) ;  and  may 
"ht  dedaied  on  as  such(5). 

An  instrument  in  the  common  form  of  a  bill,  except  that  the  word  "  at," 
li  ittbatituted  for  "  to,"  before  the  name  of  the  drawee,  is  a  bill,  and  not 
h  iioto(/),  dioug^  it  should  seem  that  it  may  be  treated  as  either  by  the 
bolder,  particularly  where  "  at"  is  written  so  as  to  be  scarcely  legible,  for 
4ie  purpose  of  deceit  (ti). 

3.  Of  the  Amount  cf  the  Bill,'] — ^The  first  rule  we  shall  notice  with 
Defect  to  the  body  of  the  bill  is,  that  the  sum  for  which  it  is  drawn  should 
ht  a  definite  sum.  Thus  an  instrument,  by  which  a  party  promised  to 
pqr  65/.,  "  and  also  all  other  sums  which  may  be  due,"  is  too  indefinite 
to  be  a  note  within  the  statute  (x).  But  a  note  payable  to  the  repre- 
aentatives  of  J.  S.  three  months  after  his  decease,  '*  first  deducting  there - 
emi  any  interest  or  money  which  J.  S.  might  owe  the  defendant  on  any 
aocount,"  is  a  note  fbr  the  payment  of  a  £fbiite  sum  at  all  events,  within 
tile  sta^te.  And  such  note  may  be  given  in  evidence  in  an  action 
brought  by  the  representatives  of  J.  S.  against  the  defendant,  on  an  ac- 
count stated  between  him  and  J.  S.,  although  it  was  improperly  stamped 
at  a  note  (^). 

U)  Block  V.  Bell,  1  M.&  Rob.  149. 
— JLyndhurst 

(0  ShuttUworth  ▼.  Stephent,  1 
Camp.  407. — Ellenboroagk. 

(u)  AUan  y.  Ifavfon,  4  Camp.  115. 

— Gibbs. 

(x)  Smih  f .  Nt/fMigafe,  8  Stark. 
375.-- Ellenboroagh. 

(y)  Barlow  t.  Broed^rsl,  4  Moore, 
471. 

3e2 


(m)  Clarke  v.  Pereival,  2  B.  &  Adol. 
661. 

(fi)  Hartley  v.  WiUdneon,  4  M.  & 
8.25;  I  Camp.  127.* 

(o)  Blanckenhagen  ▼.  Blundell,  2 
B.  &  A.  417.  And  see  Morgan  v. 
Joius,  1  Tyrw.  21 ;  1  C.  &  J.  162. 

(p)  Res  V.  Bos,  6  Taant.  325. 

iq)  Edit  V.  Bury,  6  B.  &  C.  433 ; 
9  D.  &  R.  492 }  2  C.  &  P.  559. 

(r)md. 
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BilU  of  Exchange  and  Pramiuory  Notes 


pai/atlcmi  a  (JonfrngcrKy.J — Ths  sum  for  which 
drawn  «hauld  not  be  expressed  to  bo  payable  OD  a  ciM' 
I'mgeney,  for  such  a  noleorbill  ia  not  valid  within  the  atalule  of  Aiinc(i), 
biU  i«  absolutely  void(a);  and  it  will  nuke  no  difTeccncc  Uiougb  it  b« 
boon  nccepled  by  ihc  drawee  (b). 

An  iiiMrument  by  which  a  man  pnimiKd  to  pay  b  Eum  of  money  if 
hi*  liRither  did  not  pay  it  wiiliiu  a  BpEcified  time,  was  held  not  to  be  a 
noIi>on  account  of  tbucontiDgcncy(c).  And  tor  the  tame  cause  an  order  or 
pTomiic  to  pay  money,  "  provided  the  tenn<  mentianed  in  certain  letters 
wrtUrn  by  the  drawer  are  complied  with,"  ii  not  a  hill  or  notc((/).  So, 
s  note  In  the  name  of  two,  but  Biened  by  one  only,  promising  to  pay  "  on 
the  death  of  G.  11,,  provided  he  leaves  either  of  us  sufficient  to  pay  tha 
Mid  lum,  or  if  we  shall  be  otberwise  able  to  pay,"  ii  not  a  tiegotiabls 
nol«  (c).  And  a  note  to  pay  wbc^ti  the  circumstancei  of  the  drawer  will 
admit  of  it  without  detriment  to  himself  or  family,  creates  no  deblf^/^. 
But  a  tiole  given  to  pay  %t.  on  receipt  of  prize-money,  ia  a  good  negotiable 
note  within  the  statute  {g).  So  a  note  given  to  an  in&nl  payable  when 
lie  ihoU  come  of  age,  is  good,  if  it  apecify  the  particular  day  (A), 

This  principle  has  been  recently  acted  on  in  the  (bllowing  case ;  an  in- 
strument was  made,  whereby  the  defendanlB  promised  to  pay  to  the 
ploinliffi,  or  order,  a  mim  certain  by  instalments ;  but  it  was  declat«d, 
"  that  it  was  tlierebv  conwdered  and  fully  intended  by  the  receiver,  as 
well  as  the  giver  of  t^at  note  of  hand,  that  all  inalalltd  puyinonts  thcr^ 
upon  whatsoever,  Irani  and  immediately  after  the  decease  of  the  plaintifl^ 
sbould  cease  and  become  null  and  void  to  all  intents  and  purposes,  agaiiut 
the  executors,  &c."  A  declaration  described  the  instrument  as  an  agree- 
ment or  instrument  in  writing :  and  it  was  held,  that  a  plea  that  the  de- 
fendants did  not  make  the  said  supposed  promissory  note  in  the  declaiatiDii 
mentioned,  was  bad  on  spedal  demurrer  ( i) .  The  instrument  in  this  caw 
was  not  a  promissory  note  on  account  of  its  being  drawn  on  a  contingency. 

An  instrument  by  which  money  was  made  payable  on  a  contingency, 
cannot  be  given  in  evidence  as  a  promissory  note,  on  the  counts  for  monej 
lent,  or  on  the  account  stated,  though  sued  on  between  the  original  parties 
and  expressing  value  to  have  been  received  {k). 

5.  ShouU  not  be  drown  payable  out  of  ant/  parlicuiar  Fund.^  —  A  bill 


should  not  be  drawn  payable  o _,     

■o  drawn  and  not  made  payable  generally,  is  not  valid  (/).     An  instru- 


iny  particular  fund,  for  a 


ment  in  this  form,  "  out  of  my  half-pay,  which  will  become  due  the  li 
of  January,  pay  to  Stephens  15^,"  and  addressed  to  a  navy  agent,  is 
a  bill(in).     So,  a  note,  promising  to  pay  "  on  the  sale  or  produce,  in 


(0  Carlo,  V,  FoBCOurl  (in  etiot). 
6  T.  R.  482. 

(o)  Falmir  v.  P™«,  9  MooTB,  358; 
3  Biog.  I8S. 

(t)  Haiti  r.  Sarill,  D.  St  R.  N.  P.  C. 
33.— Abbotl.  And  see  SprcuU  i. 
Ltggi.2D.6LR.  IS;  IB.  It  €.16; 
3  Sutk.  166. 

M  AppUby  1.  Biddulpk,  Bayl. 
Bills,  13. 

(d)  KinpUm  V.  Long,  Bayl.  Bills, 
13;  4Dougl.  9. 

<<>  lUbtui  t.  Ptakt.  1  Burr.  313. 

(/}  EinrM  TevUll,  t  Va.  ion. 
373. 


(g)  Evant  V.  Underwood,  1  Will. 
263. 

th)  GOJI  v.  NilwB,  I  Blirr.a26j  1 
Ld.  Kea.  498. 

(i)  Worltn  1.  Han-iMn,  5  Nev.  & 
M.  173  ;  1  Har.  it  Wol.  426. 

(1^)  Murgaii  V.  Jmll.  I  Tyrw.  2t  ; 
1  C.  &  J.  162.  And  tee  flloneJ™- 
hagm  V.  BlandtU,  2  B.  &  A.  417. 

(1)  DuickoB  r.  Driatai^i  (  Eorl),2 
W.  Black.  782  i  3  Wilj.  207. 

(»>)  Sininu  v.  Hilt,  5  Esp.  247.— 
ElieutMrough.    L.  being  indebted  to 

EliiDtiff,  and  about  lo  lell  his  property 
y  aactioD,  gave  an  order  in  writing 


Refoaites  as  to  Farm  of  BUI. 
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mU,oi  tiw  White  Hart,  St  Alban's,  Herts,  and  the  goods, 
Brivedy**  cannot  he  deckred  upon  as  a  promissory  note,  within 
iSb»  afertil^  dwi%1i  it  he  arerred  that  hefore  the  action  commenced  the 
While  fiat  and  tibe  goods  were  sold  (n  ).  And  an  order  or  promise  to 
pagr  ib0MT  *'^  food  East  India  honds,"  or  *<  in  cash  or  Bank  of  England 
nnim/'Mm  neitner  ease  a  hill  or  note(oV  But  an  instrument  hy  which 
A.  PRMriiea  to  pi^  to  ihe  hearer  50/.,  **  being  the  portion  of  a  value,  as 

in  securi^  or  the  payment  thereof,"  may  he  declared 
017  iiote(p). 
Ill  tibo  OMO  abore  cited,  of  Dawkese  ▼.  Deloraine,  C.  J.  De  Grey  laid  it 
dowD,  Alt  to  eooatitnte  a  good  hill  of  exchange  the  instrument  must 
bcfo  Ume  oaiential  qualities ;  viz.  that  it  must  carry  with  it  a  personal 
muk  evferin  credit  given  to  the  drawer,  and  not  confined  to  creait  upon 
anj  Mag  oi  fund:  and  that  the  payee  or  indorsee  must  have  taken  it 
fOftaa  M>  ftiticalar  event  or  contingency,  except  the  failure  of  the  general 
€n£l  of  tte  person  drawing  or  negotiating  the  same. 

6L  liakfMhemade  payable  to  a  Person  in  etse.]— The  person  to  whom 
tibo  Ul  ii  BMtde  payable  shonld  he  a  person  in  esMe,  for  a  hQl  payable  to  a  fie- 
litioiiSMn«i  is  not  a  bill  payable  to  hearer  (q) ;  and  there  are  cases  in  which 
IJMi  ieoBf  liHi  of  such  a  bill  cannot  recover  agaifist  the  acceptor,  but  the  bill  will 
be  eamidered  as  completely  void^(r).  But  where  a  bill  is  drawn  by  defendant 
and  odMr%  on  the  defendant  alone,  in  favour  of  a  fictitious  person,  (which  is 
Inown  to  all  the  parties  concerned  in  drawing  the  bill,)  and  the  defendant 
recttTca  ibe  value  of  it  from  the  second  indorser :  a  bond  fide  holder  for  a 
vahiable  consideration  may  recover  the  amount  of  it,  in  an  action  against 
tibe  acceptor,  for  money  paid,  or  money  had  and  received  (<) ;  or  as  on  a  hill 
pcjable  to  hMrer(0*  Perhaps  also,  in  such  case,  the  innocent  indorsee 
mtsy  recover  against  the  acceptor  as  on  a  bill  payable  to  the  order  of  the 
dn^wer,  or  on  a  count  stating  the  special  circumstances.  But  under  these 
ciranmstances,  a  party  couH  not  recover  if  he  discounted  the  bill  with 
Imowledge  of  the  transaction  (k). 

Where  a  bill  is  drawn  in  the  name  of  a  fictitious  person,  payable  to  the 
cRior  of  the  drawer,  the  acceptor  is  considered  as  undertaking  to  pay  to 
the  order  of  the  person  who  signed  as  the  drawer ;  and,  therefore,  an  in- 
dorsee may  bring  evidence  to  show  that  the  signatures  of  the  supposed 
drawer  to  the  bul  and  to  the  first  indorsement  are  in  the  same  handwrit- 


Bayl.  Bills,  8;    £x  part4  Davison, 
Buck,  31. 

(p)  Haustoullier  v.  Harttinck,  7  T. 
R.  733.  And  see  CoUig  f.  Emmett, 
I  H.  Blsck.  313. 

(0)  Wgre  v.  Taylor,  1  Camp.  131 
citeo. 

(r)  Benmtt  v.  Farmll,  I  Camp. 
130.>-£llenborough. 

(j)  Tatloek  V.  Harru,  3  T.  R.  174. 

(t)  Gibion  v.  Minet  (in  error),  1 
H.  Black.  569  ;  3  T.  R.  481 ;  2  Bro. 
P.  C.  48.  Aod  see  CoUU  v.  Emmttt, 
1  H.  Black.  313 ;  Vtre  v.  LawU,  3  T. 
R.  182. 

(u)  Hunter  v.  Jefery,  Peake's  Add. 
Cas.  146. — Keayon. 


by  him  aod  addressed  to  de- 
iendaotf  Cthe  aoctioneer,)  "  to  pay  to 
plaiotiff,  out  of  the  proidace  of  the 
aale  of  his  goods  and  turoiture,  200/., 
and  interest  from  the  23d  of  June  last, 
due  to  plaintiff  on  warrant  of  attomev ; 
and  a»o  110/.  due  to  plaintiff  for 
goods  sold,  for  which  several  sums  the 
receipt  of  pluntiff  was  to  be  defend- 
ant's discbaige :"  held,  thst  this  order 
nqnired  an  inland  bill  stamp ;  Emly 
T.  CoUmt,  6  M.  &  S.  144. 

(a  )  Hill  V.  Holford  (in  error),  2 
B.  &  P.  413. 

(0)  Anon.  Bull.  N.  P.  272  ;  Bayl. 
Bills,  7  f  S,P,  Ex  parte  Jmeton,  Bayl. 
Bi]]s,7;  2 Rose, 225;  Bexv.Wileoi, 
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iogfr).  In  uii  Bcliun  liy  indorncti  oeainvt  ucccptnr  <j{  a  bill  pafuljle  U» 
"  A.  or  unlvr,"  the  ilRlcndaDt  may  give  io  evidence  ihm  ibe  jieraoti  nhv 
ioiloncd  Id  iho  pUiolilt*  rm  duI  Uic  nti  itayai,  llivu|;b  lie  be  vt  ihe  tarn* 
nsmc,  Olid  tbaugh  there  nere  no  addjlioa  to  tliG  tuune  oflhi:  |»fee  (Hi  llw 

A.  dntvB  a  biU  itpou  B.  payable  Io  a  fictilioiit  payee  at  Drder,  and  14- 
dorwd  ibe  name  of  such  payee,  wltich  B.  Bceqia.  In  an  actioQ  h^  an 
innocent  ibdonef,  for  a  valuable  cansideraljoii,  agunst  B.  on  ibe  biU,  in 
(tfdfr  lu  dcnw  on  iurerence,  ellher  tliat  it.  al  the  tune  of  hia  acc^aaoB 
kni*  (he  lULineof  ttic  payeu  Io  be  B-ctitioua,  or  that  B.  had  givca  uuautbo- 
rity  to  ^\.  U>  ilniw  llic  bill  in  oueation.  by  hating  given  a  e«ltecai  authuri^ 
to  A.  to  draw  bills  on  U.  payable  Io  ftctitiout  peaon*,  evidenee  is  admisa- 
ble  of  irroj^ulaT  and  nupiciouB  trnusactions  and  circunuUmces  reUting  (a 
other  bilb  drawn  by  A.  on  B.  payoUo  !□  ficlilious  payees  and  accepted  by 
B.,  tbuugh  none  of  thc»e  traQKactioni  or  ciiuunulaucei  liaro  any  eScieat' 
tetalion  to  the  bill  in  cjueBlion,  and  ikoiigii  none  of  tbem  proi'e  that  &. 
accepted  any  of  thow  other  billi  with  a  tnowledge  that  the  payees  men- 
tioned in  them  were  ficliliotu  (;).  Bnt  a  bill  or  note  payable  Io  the  ordet, 
o(  a  pcnon  i>  payable  to  himself  (a).  And  a  note  payablp  to  A.  vitbout, 
^le  words  "  or  bearer,"  "  or  otder,"  is  a  valid  nalc  within  the  ■tBlute{A).. 
noat  of  a  note  payable  to  A.  B.  generallr,  ii  prima  Jack  eTidmce  of  %. 
promise  to  A,  B.  the  father,  and  not  A.  B.  the  son,  the  names  being  tha 
Btne  I  but  A.  B.  the  son,  allhnugli  styled  in  ifae  declaration  A.  B.  the 
vounger,  briogiag  the  action,  und  being  in  tbi;  possesion  of  ihi;  note,  is 
;-nlUk-Jlur,.,-..'..-rui>0iiit(O. 

It  is  not  absolutely  euentiaJ  that  the  drawee's  name  should  be  meo* 
tioned  on  the  bill  by  the  drawer,  if  there  be  a  place  of  payment  fixed, 
and  the  drawee  accept  the  bill  in  such  form,  by  writing  thereon  bii  nam^ 
it  will  be  an  adoption  of  the  bill  on  his  paTt(J). 

7.  Al  to  the  Ctmiideralion  expretied  on  the  Iiutrvment,^ — It  ia  not: 
ewential  that  a  bill  or  note  should  import  to  be  for  value  received  (e). 
A  bill  in  this  fonn  r  "  Pay  to  T,  G.  B,  or  older,  315/.  value  received," 
and  subscribed  by  the  drawer,  may  be  alleged  to  be  a  bill  for  value  received 
by  the  drawer(_/).  And  a  bill  drawn  fy  J.  S.  to  his  own  order,  value 
received,  means  value  received  by  tbe  drawee;  and  if  it  be  alleged  in  the 
declaration  to  be  for  value  received  by  the  said  J.  S.,  it  is  a  varHnce(r). 
A  declaration  by  the  payee  against  the  maker  of  a  note  p^able  to  mo 
order  of  the  payee  for  "  value  received"  generally,  is  not  disproved  by 
evidence  of  a  note  payable  to  the  plaintiB^s  order  for  "  value  receii^ed  in 
Mrs.  L.'s  estate"  {h).  But  in  a  late  case  the  Court  refused  ti 
demurrer  Aider  the  late  rule,  as  being  frivolous,  the  cause  1 

(i)  Covper  V.  JUflicr,  10  B.  &  C.       106 Bayley. 

460.  (d)  Gray  v.  Uilatr.  3  Mo«l«,  WQ  ; 

(jJMmdv.  youBj,  4,T.  R.a8.  flTB)inU739i  3  SUrl.  33^. 

(i)  Gibion  y.HMnttr  (inefrot),  6  <»>  WhUtv.  Icdirich,  Bavl.  Bill*. 

Bto.  P.  C.  255  i  2  H.  Blwk.  288.  34  ;  4  Dougl.  247. 

(a)  SKtlAni  V.  Oecanm,  Bayl.  Bills.  (f)  Grant  v.  Da  Ctala,  3  M.  &  S. 

3IB1  5.P.  5niil&v,  U'Cfurt,5£atl,  351. 
476;  aStsiih.  43. 

(I)  Smith  V.  Km4all,  6  T.  tL,123  ; 
1  Esp.23]. 
(c>  SiBtititig  V.  foulrr,   1  Stark. 
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iio1%  it  dill  not  appear  tiiat  the  words 
Urn  BOfte<0.    And  if  the  words  ''value  re- 
im  kltud  hai^  the  hoMar  cannofeairaa  himaelf  of  the 
afia?  low.  III.  c  17,  and  3  &  4  Amia^  c.  9,  s.4. 

%  jMltilii  nne  lalai  the  BUI' or  Noteupavable.^—A  note  payable 
^        --     >  -   -  ^^^^  ^^  ^  ^^  to  oe  considered  as  payable 

Nor  i^  a  biHpi^rable  at  sight  to  be  considered  as  a  bill 

An  indooee  may  recover  against  die  acceptor 

•  WrONM  Ott  %  smMii^,  when  there  is  no  evidence  tiiat  die  bill  was 

€tt.thifc  iKf(o).    A.  note  payable  with  interest  twelve  months 

ullieli  &  quppiitcd  to  he  for  value  received,  may  be  proved 

of  bankruptcy  against  the  maker,  befinre  any  notice 


)• 

^  OClcP  Jisftnl-^An.  order  or  promise  to  pay  so  many  '<  pound/' 

Wtmtet  "  pGrmdi^    is  a  b31  or  note  (q),    A  bill  fbr  twenty-five,  seven- 

"Hhgibttid.diree-peoQe,  is abiU  for  twenty-five  pounds,  seventeen 

,«iid.  thras-penoe,  and  may  be  declared  on  as  8uch(r).    It  is  no 

dw  valwi^  q£  a  bill  of  exchange,  that  the  acceptance  and 

wave  written  befine  the  bill  was  drawn,  notwithstanding  the 

I  was  made  bv  a  stranger  to  the  acceptor.    A  drawer  having 

:  himself  as  Thoa.  Wilson,  when  his  name  was  Thoa.  Wilson 

ly  k  not  to  be  esteemed  to  have  committed  a  forgery,  unless  it 

nofed;  that  the  omission:  of  his  surname  was  for  purposes  of 


Sect.  V.*— Op  tbe  Indorsbmbnt. 


]«.  Wkti  a  iuffident  Ihdontment\l2l2 
ti  Cf  th$  Miei  of  th§  Indone- 

mtwi 1183 

a»  Wlmr€  BUU  are   tramftrrtd 

WWMalurtly 1184 

4k  BukimimedafUr  Pawrnnt  .1185 
^.Jnimummt  wtadt  mfitr  tkt 

Ika$k  or  Bukkrupie^  of  iho 

Fmrtji  ffJka  tketUd  horn  hum 


tho  Indoner  or  Inditnto ....  1 186 

6.  WhtTi  the  Delivery  or  Indorio- 

ment  of  the  Note  it  only  qua' 
lifted  or  conditional 1187 

7.  Where  there  it  no  Indorte» 

ment 1189 

8*.  Where  there  are  eireufmtaneet 
of  Fraud  or  neglectatttnding 
theTrantfer    1190 


Hie  bin  being  now  completed,  the  next  thing  to  be  considered  is  die 
maimer  in  which  it  may  oe  transferred,  and  the  extent  to  which  the 
trander  can  be  carried.  Where  a  fadll  of  exchange  is  madeb  payable  to 
crdetf  H  is  to  be  assigned  by  indorsement ;  where  made  payable  to  bearer, 
llg  a  simple  delivery  of  it,  without  indorsement.. 


Doaal.  421. 

(0)  Begbie  v.  Lny,  1  Tyr.  130 ;  1 
C.  &  J.  180. 

(p)  Clayton  v.  Gotling,  6  B.  &  C. 

(^)>fierv.  Fmt,  Biqpl.  BU1s»  8» 
(H  Phippe  Yi  TWniMr,  6  C.  &  P: 

488.— ThiM. 
(f) Schulttr. Attley,  SBiag.  N*R» 

514;  7C.&P.99. 


(0  CTtmMY..Critp,»DQmlKC. 
68S;.2C.M.&B..634;  4TVr<99l. 
Tbe  word  **  sterling/*  in  a  bill,  must 
be  taken  to  mean  sterling  in  that  part 
elthsbftBgdoBswberepajable;  Tkyhr 
V.  Booth,  1  C.  &  P.  289.— Best; 

(m^QeKo^ne  v.  Smith,  WCULft 

(ir)  Atmn  «w  Tkemm,  B«r>.  BQls, 
79 ;  5.  C*  BMB*  JeiMMt  n  inemm,  3 
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I ,   irw  a  luffinent  Inibmrment  (().] — Under  this  head  llie  fil 
to  be  iniiuircd  u.  what  n-ill  constitute  t  luflicieDt  iodotBement  to  ^mm  us 
bill.     Great  itricliiewi  ia  ivquited  In  lliii  psrCicular,  whidt  iriD  be  M 
illuatrUcd  by  the  {bUowing  ciae : — 

A  bill  of  exchange  «ai  indorwd  by  tlie  payee  to  the  Handiealer  ind 
Lireipoal  UUtriet  Banking  Company,  who  indoned  it,  and  ailded  to  ibdr 
iDdorunient  the  following  memoranduin, — "  In  need,  S.  P.  and  Co,' 
An«r  (everal  nther  indorwmenU,  tlie  tull  was  indorsed  ia  blank  to  tli> 
bank  of  Liver]>ool,  who  indoned  it  in  blank  to  the  pldnlifi)  who  indoned 
it  »p«i«lly,— "  Pay  Messrs.  Temt-y  and  FarUy  or  order,''  who  indoned 
{I  in  blank  by  writing  thereon — "  Thomaa  Temey  and  FareJ/y."  A/let 
|uu>ine  through  several  other  hands,  the  bill  when  due  was  dulv  ftt- 
MRtcd  nt  S.  A.  and  Co..  London,  bankers,  where  it  was  made  pay  able  by 
the  acceptance,  and  was  dishonoured,  the  answer  being  "no  advice."  (ta 
tlic  Htne  day  it  wm  presented  at  S.  P.  and  Co.'s,  London  banken,  when 
it  was  by  the  said  uieinorandiim  to  be  paid  in  aae  of  need.  S.  P.  and 
Co.  refused  to  pay  il,  ioieli/  on  Ihc  groinui  of  tht  irregaiarilt/  of  Tcntty 
and  FerUy't  iadorKtnmt.  The  cuitom  of  London  bankers  was  admitted 
to  bo  to  reliiie  all  bills,  even  their  own  aeceptances,  where  there  is  a  letter 
wrong  in  any  indotmement.  The  bill  was  returned  with  due  notice  to  the 
plaintiff^  who  gave  due  notice  of  dishonour  to  the  Liverpool  bank.  At 
the  LiTer]Mml  bank  the  irregularity  was  pointed  out  to  the  plainlifi^  who, 
by  their  recoromcndaiioJi,  sent  the  bill  to  Terncy  and  F.ariey,  iilio  lived 
in  Irelaiul,  to  rectify  the  mistake,  and  the  bill,  with  the  proper  indone- 
ineDt  on  it,  was  then  sent  up  to  London,  and  again  presented  at  S.  P. 
and  Co.'s,  who  tlien  refused  to  pay  it,  as  being  out  of  time :  under  these 
circumstances  it  was  held,  that  the  bank  of  Liverpool  were  liable  to  die 
plaintiff  on  thebill(u]. 

In  another  case  the  plaintill^  being  drawer  and  payee  of  a  bill  of  ei- 
cbange,  handed  it  to  H.  to  get  it  discounted.  II.  offered  it  for  that  pur- 
pose to  the  defendant,  stating  that  il  was  not  his,  but  pUintilTs  bill. 
Defendant  reliised  to  discount  it  unless  iodorsed  by  H.  H.  said  (hat  he 
bad  no  interest  in  it,  but  Co  facilitate  its  being  cashed  he  would  indone 
It  He  did  indorse  it,  upon  which  defendant  took  the  bill,  paid  H.  only 
■  part  of  its  amount,  and  got  it  discounted  by  one  G.  The  plaintilT  was 
obliged  to  take  it  up  at  its  maliuity,  and  sued  the  defendant  on  it  for  the 
balance  unpaid  to  H.  A  verdict  for  defendant  was  set  aside  as  against 
the  evidence,  and  a  new  trial  was  awarded  to  try  the  question,  whether 
the  plaintiff  was  the  real  owner  of  the  bill  at  the  time  it  was  indorsed, 
and  not  whether  or  not  he  hod  at  that  time  been  represented  Co  be  so  bv 
H.(,). 

It  has  been  decided.  Chat  an  indorsement  written  on  a  noCe  with  a 
black-lead  pencil  instead  of  Ink,  is  a  writing  in  law,  and  gives  the  indorsee 
a  right  to  recover  upon  the  note  in  a  court  of  law  (y).  But  a  bill  or  note 
wiCh  a  blank  for  the  payee's  name  is  not  a  legal  insCniment  until  filled 
up  (2) ;  but  it  may  be  fifled  up  by  a  hon&Jiilt  holder,  with  his  own  name, 
audit  will  bind  the  drawer  (a);  that  b,  if  he  can  show  that  he  came 

(()  A  note  beio^  binded  over  for  (f)  Bauablt  v.  FatU,  1  C.  M.  it 

■llaible  coasideituoD,   the  indacse-  B.  411 ;  6Tyt.  III. 

nenl  is  a  form  which  the  party  is  en-  (y)  Gtary  v,  TkyiU,  7  D.  8c  R. 

titled  to  caU  r« ;  Watkiiu  r.  Maali,  653 1  5  B.  &  C.  334. 

2  J.  St  W.  243.  («)  n«  V.  Randall,  Bayl.  Bills.  31. 

<u>  Lnmard  T.  ITitMn,  2  C  &  M.  (a)  CrutchUy  v.  CUmtct,  2  M,  & 
CBS;  4Tyr.  415. 
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ragnlBrly totbepossesuon orit(/'),  ButvhereA.,iD  Jamaica, drewabill on 
B^  in  LoDdfui,  on  a  Jamaica  sUiinp,  leavinetlie  payee's  name  in  blank,  and 
C.  got  possession  oriliebill,  anil  inserted  his  own  name  aa  payee,  witliout 
an)-  olhsr  aulhorily  llinn  a  leltiT  from  B.,  promising  to  accept  it,  but  hav- 
ing the  address  toni  ud',  and  containing  nothing  to  show  to  whom  it  was 
addreaKd:  it  was  held,  that  tliii  wai  not  evidence  to  ihow  that  C.  wai 
the  payee  of  tbo  bill  {<■). 

Kit  to  make  an  indorsement  valid,  it  is  not  neceMar;  that  the  in- 
ttnunent  ibould  be  complete  when  it  is  so  indoned,  for  an  indorsement 
written  on  a  blanic  note  or  cbeck  will  afterwards  bind  the  indorser  for 
any  sum  and  lime  of  payment  which  the  person  to  whom  ha  intruati  the 
note  chooses  to  insert  in  Wd).  Where  A.  drawa  a  bill  on  B.,  payable  to 
his  own  order,  to  enable  him,  by  accepting  it  and  pasnne  it  away,  to 
raite  money,  and  sends  it  to  him  with  bis  name  indorseoin  blank;  it 
would  s«em  thai  B.  cannot  rcstniiD  it*  general  n^otiahility  by  inierting 
the  words,  "  pay  (o  C.  or  order,"  over  the  name  of  A.  written  on  the 
lMck(<};  for  it  has  been  decided,  that  after  an  indoriement  bv  the  payea 
in  blank,  no  subsequent  indorsee  can  restrain  its  n^otiabllity  Dy  a  special 
indomHwenl  (_/'). 

Where  the  payee  of  3,  bill  inilorses  it  in  blank,  and  deliven  it  to  B., 
and  B.  writFi  above  A. 'a  indorsement,  "  pay  the  contents  to  C,"  B.  is 
not  liaUe  to  C.  as  an  indoruer  of  the  bill(g).  As  by  the  law  of  France 
in  indorsement  in  blank  dues  not  transfer  any  properly  in  a  bill,  the 
holder  of  a  bill  drawn  in  tliat  country,  and  indoned  there  In  blank, cannot 
recover  against  the  acceptor  in  iheCourts  of  this  cotiaCry(ft).  And  where 
a  biH  of  exchange  bas  been  negotiated  by  means  of  a  forgery  of  the  name 
of  the  payee  as  mdorner,  a  Court  of  equity  will  restrain  even  a  bon&jide 
b(Uer  of  the  bill  from  suing  the  acceptor,  and  will  direct  the  forged  in- 
ttnunent  to  be  dcHvcrcd  up  to  be  CBncelled(i).  And  where  the  original 
indotsemeut  of  the  payee's  nitme  is  a  fbrgery,  a  subsequent  real  indorse- 
ment by  him,  after  tlie  bill  hai  arrived  at  maturity,  wiU  not  give  the 
holder  anytitle(A). 

2.  Of  the  Effect  of  the  /ru/i»  loiwnf.]— The  effect  of  an  indonement  in 
moat  cases  ts  to  pass  the  property  of  the  instrument  to  the  party  to  whom 
it  is  indorsed  ;  and  tiie  indorser  ia  botmd  by  bis  indorsement,  though  the 
UU  be  bad(/).  And  a  foreign  note  i«  transferable  in  England  by  an  in- 
dorsement in  a  foreign  coiintry(ni);  as  is  a  promissory  note  payable  to 
the  bearer,  though  iaa.i\e.  in  England,  1^  virtue  of  3  &  4  Anne,  c.  9  (n). 

S.  90  i  and  sae  Attmad  v.  Katunhiry,  M3.— GIleDborongfa. 

«  Hoote,  679.  (H)  Trimbn  i.  ?^i«r,  1  Bir«.  N. 

<i)  CmlcWtv  V.  Sfonn,  2  Msnb.  B.  151 ;  4  H.  &  ScoU.  695 ;  6  C.  & 

29;  STaimL6a9.  F.SS. 

(c>  lUd. ;  sad  see  /tluwd  v.  Crif-  (t)   E^aiU  v.  U  Nautt,   1  Y.  b 

Jtn,  R.  &  lU.  435  ;  2  C.  &  P.  368.  CoL  394. 

(d)  BkhI  t.  LaBgitafe,  2  Doagl.  (ft)  IbU. 

614;  uiiiet  Edit  T.Eait  India  Con.  (I)  Ex  parU  Clarla,  3  Bro.  C.  C. 

yaaj,  2BDrT.  1316;    1  W.  Black.  238. 
397.  (m)  Bntln  v.  Ntrthmf,  M.  te  H. 

{*)  Brawl  V.  Sym,  Peake's  Add.  66.— TintenteD.    £  P.  Miht  v.  Gra- 

Cas.  39.— Keoyan.  turn,  IB.&C.  193;  3D.&R.393. 

</>  S«l&  T.  Cbrb,  Fake.  336;         (a)  Dt  U  Chaumttu  v.  Bank  tf 

I  Up.  leo.— KcDyon.   Aad  see  P«-  £n|I<»id.  2  B.  &  Adol.  3S6.     Bat  in 

ncfcv.  BAii^,2Daug1.  611.  uotber  casa  it  was  donblwl  whether 

(f)  Fintmt  T,  HarUck,  1  Camp,  the  property  ink  pcgmlsaoiyMtanuda 
3  b6 
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Tti»  tmurfcr  of  llie  bill  may  goou  ad  in/inifum,  uiilii  it  haa  beea  p<M 

by,  or  liiNbargBd  on  behalf  ot'tlic  acct,'plur(ii). 

Vihen  thu  payee  of  a  bkll  of  viKliuiga  iiiiloned  it  specially  \a  tlia 
plainlilTa,  and  immediately  BUer  Ihc  9f^<>'  indomcnieiit  tlie  deEendont 
indiiriod  the  bill,  and  iheii  the  pUintira  indorsed  it :  it  wai  hdd,  iliai.  the 
dafenduit'a  indoneiuent  ww  equivalent  to  a  new  drawing  liy  the  derend- 
tM,  ond  llint  ho  vaa  liable  lo  be  sued  upon  llio  bill  by  tlie  ptointifts :  and 
alaclliat  n  fresh  itampmu  not  ncceasaiy(p).  And  wberc  A.,  the  drawer  of 
ftbill,  gave  it  to  B.,  unindoned,  to  pniacnt  it  for  nayinent;  aud  B.  did  to, 
And  got  it  noted  i  and  afterwardi  A.  indoraed  the  Inll,  aod  gave  it  to  B. 
to  obtain  payuicut :  it  wan  hcht,  thnt  tUia  indonemenl  via  sufficient  to 
enable  B.  to  recover  in  an  action  Hgainit  the  acceptor,  notHitlwtandtng 
A.  said,  ui>on  the  trial,  that  B.  wa>  indebted  to  him,  and  that  he  did  not 
give  biiu  any  authority  to  bring  the  aclioii(^).  'I'hc  right  of  action  upon 
a  bill  of  exthonge,  accepted  for  value,  may  be  traiiiferred  by  indonK- 
ment  wilbaut  value,  ai  by  way  of  gift. 

If  inanactionby  B.,indoniee,ag(Jiut  C,  acceptor,  C.  plead  tbut  the  ao- 
Mptance  waa  obtained  from  him  nilhout  conudtration  by  the  fraud  of  A., 
the  drawer,  and  ihnt  ibe  bill  was  indorsed  lo  B.  without  consideration,  and 
mth  noticv  of  the  ti'Mid,  and  of  the  want  of  coniidetation,  bb  between  A. 
:g  the  fivud.  IC 
ncrally,  and  the 
le  original  want  of 
considciulion,  a  replication  to  aicti  jilca,  mi.'riely  trareraing  the  fraud,  ii 
Hufrii;ieiil(';.  An  iiijiincliou  will  lie  lo  restrain  tlit  iiegnlinting  of  bills  or 
Hotel  void  at  their  creation  (■). 

3.  Where  BilU  are  traiaferred  afier  JfaturiJy.]  — The  rule  as  above 
laid  down  miut  he  underauiod  with  some  limitation ;  for  where  the  bill  is 
indoraed  ajier  it  becomes  due,  or  where  there  are  circumstances  of  fraud 
attending  it,  it  frequently  happens  that  the  property  of  the  instrument  is 
not  changed,  or  thai  it  passes  to  the  indorsee,  afiected  by  liabilitiea  in  his 
hands.  By  the  general  rule,  any  penon  receiving  a  negotiable  instrument 
after  it  ia  due  is  deemed  to  have  taken  it  upon  the  credit  of  the  person 
from  whom  he  received  it,  and  subject  to  all  the  objections  and  equities 
to  which  it  was  liable  in  the  hands  of  such  person  (I).  But  such  equities 
must  be  arising  out  of  the  note  transtulion  itulf,  and  not  (for  example) 
out  of  a  set-on  in  respect  of  a  debt  due  from  the  indoraei  to  the  maker 
of  the  note  etiiing  out  of  collateral  maCtera  (u).  Aa  a  caie  in  point — the 
holder  in  America  of  two  bills  of  the  saine  tenor,  having  transmitted  thein 
to  his  agents  here  to  present  them  for  acceptance,  and  receive  the  money 
when  due,  and  pay  over  a  port  of  it  to  the  plaintiff,  while  the  bills  so  re- 
mained in  hit  agents'  hands,  agreed  with  the  defendant,  the  indorser, 
(vho  bad  lent  ms  indorsement  on  each  to  the  drawer,  irom  whom  the 


. (r)  Htsdm  v.  Thunfton,  3Nei.  & 

cr  delivery  in  a  foreicn  counti;  ;  Dt  M,  319  ;   1  Ado).  6l  £1.  210. 

Lt  CkaumtUt  V.  Bank  cf  fn^/ond,  9  (f )  Lloyd  v.  CurrJon,  2  Swans.  ISO. 

B.  Sc  C.  a08.  (t)  Taylor  ».  Maythtr,  Bayl.  Bills, 

(d)  Callduiv.  LdwrniEd,  3H.&S.  118;  31.11.83,  n.;  S.  P.  BanJu  v. 

S5.--£lleiiborauBh.  CoitMll,  Bayl.  Bills,  454. 

(f)  Fnny  T.  haa.  1 C.  M.  &  R.  (u)  Bufrvagh  v.  Uou,  10  B.  &  C. 

43Si  STjr.  107.  669, 

()}  AioKU  V.  Oabi,  6  C.  &  F.  70. 
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»).  tiiaiiqM'iMigriiient  of  one  of  ^e  billi  he  should 
h»  «iiQiimle4  from  oodi.  Lt  we  mean  time,  the  InUa  hatvine  heen 
MMOited  ftr  •OBtpfamcw  hf  the  a^ta,  were  diahonoured;  and  after  the 
oMiMMiT  tftt-  iyiH%  not  knowmg  of  such  agreement  between  their 
priM^pdl  and.  tfie  imkniary  aaaigned  one  of  the  dn^onoiired  bills  to  the 
plHlilii(  wim  «M  udbtmed  of  &e  dishonour,  and  who  received  it  liable 
tD-afl  Hi-  Iniranlie^  but  without  notice  oi  such  agreement :  it  was  held, 
tiHlliiebi&  ao  aacalKad  by  the  plaintiff  waa  bound  by  the  agreement ; 
■hI  dull  tlM  ifafcndant^  havinf^  afterwards  takra  up  and  discharged  the 
tthet  hSUt  vhidi  had  ronained  m  the  hands  of  the  same  agents,  was  dia- 
I'kiigiid  from  ]iol]i(x).  Where  one  bill  is  substituted  for  another,  it  is 
mbiect  to  the  same  equities  as  the  one  in  lieu  of  which  it  was  given  (y). 

wham  m  node  baa  been  indorsed  to  the  plaintiff  after  it  became  due, 
msa  tiia  maker  xk^qd  it,  the  latter  is  entitled  to  go  hito  evidence  to 
dioi  ihb  note  was  paid  as  between  him  and  the  original  payee,  from 
tiba  plaintiff  received  it(;r).  So,  if  the  holder  of  a  note,  made 
wMiiml.qmMdcgation,  gave  a  Ml  consideration  himself  for  it,  yet  if  he 
laaik  a  ifitr  ii  vm  dm  from  an  indorser  who  had  given  none,  he  cannot 
me  i^on  it(a).  Where  two  indorsements  of  the  same  party  appear  on 
a:b9^.willi.aii  intennediataone  erf*  another  person,  the  first  must  oe  pre- 
mmad  t»  have  been  made  before  the  bill  beoune  due(6). 

A  baokar'a  dieek,  omrcbfe,  standa  on  the  same  footing  as  a  bill  or  note 
pot  into  chcnlttriaa  after  its  date  has  expired,  and  the  holder  must  show 
titta  in  Ina  immediate  jpi^er  before  he  can  retain  the  proceeds.  Thus  where 
Hm  detedant  received,  in  paymmt  of  goods,  a  check  which  had  been 
doe  five  days^  it  was  held  tnat  he  couM  have  no  better  title  than  the 
paity  from  lAom  hereceii^  it ;  and  the  {^intiff  having  shown  the  pro- 
psr^  in  the  check  to  have  once  been  in  himself,  that  it  lay  upon  the  de- 
noauA  in  snch.cam  to  ^w  that  the  party  from  whom  he  took  it  had  a 
good  title  to  it(c). 

Where  the  dirawers  of  a  banker's  check  issued  it  nine  months  after  it 
bore  date,  upon  a  consideration  which  afterwards  failed,  it, was  held  that, 
m  between  them  and  the  persons  to  whom  they  delivered  it,  they  could 
not  be  pennitted  to  object  to  this  circumstance  in  an  action  brought  by  a 
aobsequent  holder  for  a  valuable  consideration  and  without  notice  ((/). 

4.  BilU  indorsed  <^er  Payment.] — If  a  bill  be  paid  and  afterwards 
indorsed  belore  it  becomes  due,  it  is  a  valid  instrument  in  the  hands  of  a 
bond  Hde  indorsee  (e) ;  and  a  bill  which  has  been  paid  by  the  drawer  in 
dafriut  of  payment  by  the  acceptor,  may  afterwards  be  re-issued  by  the 
cbawer,  and  the  acceptor  will  be  still  liable  to  pay  it  And  in  such  case, 
if  an  action  be  brought  against  the  acceptor  by  the  indorsee  of  the 
drawer,  the  acceptor  cannot  inquire  into  the  state  of  the  accounts  between 
the  indorsee  and  drawer,  nor  will  the  state  of  such  accounts  ftumish 
him  with  any  defence  (/).    So  in  a  case,  where  it  appeared  by  parol 


f; 


'x)  CrouUy  v.  Ham,  13  East,  498. 

[y)  Lte  v.  Zagury,  1  Moore,  556 ; 
8  Taunt.  114. 

(s)  Brawn  v.  Drnviss,  3T.  R.  80; 
but  see  Hubbard  v.  Jackson,  4  Bing. 
390;  IM.&P.  11;  3C.&P.  134. 

(a)  Tintan  v.  Frands,  1  Camp.  19. 
— 'Eneaboroagh. 

(6)  Fryer  v.  Brown,  R.  £c  M.  145. 
—Abbott* 


(c)  Down  V.  Hailing,  6  D.  &  R. 
455;  4B.&C.3dO;  2C.&P.11. 

(d)  Boehm  v.  Sterling,  7  T.  R.  423 ; 

2  Esp.  575 ;  and  see  Grant  v.  Vaughan, 

3  Burr.  1516 ;  I  W.  Blsck.  485. 

(«)  Burbridgoy.  Manners,  3  Camp. 
194.— EUenborough. 

(/)  Hubbard  v.  Jadtson,  1  M.  & 
P,ll;  4Bing.390;  3C.&P.  134. 
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evidence  thai  the  holder  had  paid  the  balance  remuning  due  on  a  bill  to 
ft  preTioiu  holder  afler  niatiirit}~,  no<  on  Ihe  aocoimt  of  the  acceptor  or 
drawer,  but  in  order  to  acquire  an  interest  in  the  bill  as  purchiucr  :  it  wai 
holden,  Ibal  it  might  be  indoned,  so  at  to  give  the  indonce  all  the  righti 
iriudh  the  previous  holder  had  before  the  indontment,  sod  such  indorsee 
night  ihe^ore  recover  trom  the  drawer  the  balance  unpaid  by  liiin(g). 
But  a  bill  or  note  cannot  be  indoraeil  or  negotiated  ailer  II  bai  been  once 

n'i,  if  lucb  indor»ement  or  negotiation  would  make  any  of  the  partjea 
lie  who  would  otiierwtse  be  di9cliarged(i).  Thus  the  drover  of  a  bill 
payable  to  hii  own  order,  after  settling  witli  the  acceptor,  and  giving  him 
a  receipt  in  full  of  all  demaods,  cannot  afternards,  by  indoiang  the  bill, 
give  a  title  against  the  Bcceptor(i). 

And  vhere  B.  paid  to  C.  a  note  drawn  by  A.,  payable  to  B.  or  order, 
and  flfterwarda  took  It  up  and  paid  to  C.  the  value,  and  paid  it  to  C.  a 
second  time,  and  then  failed :  it  was  holden,  that  C.  night  bring  an  action 
dgainBt  A.  the  drawer(Al.  And  ao,  where  A.  declared  on  a  note  against 
B.,  mode  by  C.  to  A.,  and  by  liim  indorsed  to  B.,  and  b_v  hitn  again 
indor^nl  to  A.,  and  oblnined  a  verdict  at  the  trial,  the  judgment  was  ar- 
rested (/). 

A  bill  WHS  drawn  by  A.,  and  accepted  by  B.,  for  the  purpose  of  being 
diKOunted,  and  having  the  proceeds  applied  in  the  payment  of  other  bilU 
accepted  by  B.,  but  tbt^  other  hiija,  before  they  became  due,  were  paid  by 
B.,  who  directed  A.  to  hold  the  lirBt-m rationed  hill  for  his  (U. 'si  use,  and 
Dot  to  part  with  it  without  hii  authority ;  A.,  however,  for  his  own  pur- 
poses, indorted  it  to  C.  for  a  valuable  consideration,  having  first  informed 
the  latter  that  it  belonged  to  B.,  and  that  he.  A.,  bad  no  authority  to  part 
with  it :  it  was  decided,  that  the  property  in  the  bill  was  in  B.,  the  ac- 
ceptor, and  that  he  might,  under  these  circuroatanceB,  maintain  trover 
for  the  bill  against  C.  (m).  A  bill  or  note  payable  to  bearer  is  negotiable 
like  other  bills(n). 

5.  Indortemtnt  made  nfttr  the  Death  or  Bankruptcy  of  the  Parly  who 
thould  have  lirein/ie  Indovter  or  Indoriee.'] — There  is  no  difference  between 
an  indorsement  of  a  note  by  the  party  and  one  of  his  personal  represen- 
tativea ;  so  that  a  note  payable  to  A.  or  his  order  may  be  indorsed  snd  as- 
dgned  over  by  his  admmislratrix ;  and  the  indorsee,  being  plaiiitifF,  need 
Dot  make  a  profert  in  curiam  of  the  letters  of  administration  (o).  And  where 
a  note,  drawn  for  the  accommodation  of  A.,  was  transferred  by  him  to  B. 
and  C,  without  indorsement,  for  valuable  consideration,  and  allerwards 
be  became  bankrupt,  and  died  intestate :  it  was  held,  that  B.  and  C.  might 
recover  against  the  drawer,  the  note  having  been  indorsed,  several  years 
after  it  was  due,  by  Ij.  to  13.  and  C,  B.  having  for  that  purpose  procured 
letters  of  administration  tn  the  effects  of  A.(u) 

Where  an  agent,  having  money  in  his  hands  belonging  to  his  principal, 
buys  a  bill  of  exchange  with  it,  which  he  indorses  specially  to  the  latter, 
who  is  dead  at  the  time  of  the  indorsement,  but  of  which  circumstance 
the  agent  is  ignorant :  the  property  in  the  bill  passes  to  the  administrator 

V.  tfty,  3  D.  &  Adol.  (m)  Eunni  v.  Kymir,  1  B.  &  Adol. 


313. 


(h.)  Beth  V.   RMev,   Bayl.  Bills,         (n)  Grsniv.  TauEAan,  1 VV.  Black. 

lis  i  1  H.  Black.  89,  n.  48S  ;  3  Burr.  )516. 

(i)   ThnmgMd  V.  Clarlie,   2  Stark.  (a)  liaicfiman  v.  Sime  (in  eiror), 

3bl.— Ellenboiougb.  3  Wils.  1. 

<k)  Serra  v.  HfrAIty.  1  Wilt.  46.  (p)  WatkiKi  v.  MauU.  2  J.  &:  W. 

(0  Bi,h«p  T.  Hayaard.  4  T.  R.  470.  243. 
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of  the  iiiiwlpj;  and  ooueqiiently,  he  might  sue  on  it  in  his  character 
aaauACfV. 

If  m  mH  he  venilted  to  two  agents,  payable  to  ihem  personally,  who  on 
the  dMCh  of  die  principal  become  his  executors,  the  mere  indorsement  of 
onc^  aAti  dMj  are  executors,  in  order  to  enable  the  other  to  receive  the 
mootjf  is  Dol  flnffident  to  charge  him  who  does  not  receive  it(r). 

The  ipduiaee  of  a  bill,  made  payable  sixty-five  da3rs  after  date,  which 
was  SBWid  hw  the  drawer,  and  indorsed  bv  the  payee,  who  died  before  the 
day  when  it  Dore  date,  may  make  title  througn  such  indorsement  to  re- 
cover OD  the  bin  agamst  the  drawer  (s). 

For  caaes  rnider  a  bankruptcy,  see  antCf  711. 


6.  Where  ike  Delivery  or  Indorsement  of  the  Note  is  only  qualified  or 
eondUiomaLj^lt  has  been  Questioned,  whether  a  negotiable  bdl  can  by  any 
wofda  of  restriction  be  rendered  not  negotiable,  since  a  bill  payable  to  A. 
or  Older,  and  indorsed  personally  to  B.,  may  be  afterwards  indorsed  by  B. 
to  anodier;  and  a  bill  payable  to  order,  and  become  negotiable,  may  be 
indoraed  over,  without  the  word  order  to  the  indorsement  (t).  But  if  a 
bin  be  drawn  by  A.  on  B.,  payable  to  C.  or  order,  and  indorsed  by  C.  in 
dieae  woids—- "  the  within  must  be  credited  to  D.,  value  in  account,"  D. 
beniff  indebted  to  B.,  and  the  bill  being  sent  to  B.  and  accepted  by  him ; 
and  ne  having  given  D.  notice  that  he  had  received  it,  and  placed  it  to 
C's  aoooont,  ua»  is  such  a  special  indorsement  as  restrains  the  negotiability 
of  die  bilL  And  if  afterwards  a  forged  indorsement,  purporting  to  be  by 
D^  to  pay  to  E.  or  order,  be  written  upon  it,  and  the  bill  be  cUscounted,  the 
person  discounting  it  must  stand  to  the  loss.  And  if  the  aeent  of  A. 
(B.  having  become  insolvent)  pay  the  money  for  A.,  and  ti^e  up  the 
Din,  A.  may  recover  back  the  money  paid  by  his  agent  to  the  person  who 
discounted  it,  in  an  acdon  for  money  had  and  received  (k).  So  where  the 
indorsement  is  "  pay  to  A.  or  his  order  for  my  use,"  it  is  a  restrictive  in- 
docaement;  and  the  indorsee  of  A.  must  hold  the  proceeds  to  the  use  of 
the  restricting  indorser(  v).  And  in  all  cases  a  spmal  indorsement  does 
not  transfer  proper^  in  bills  of  exchange  till  delivery  (r). 

Bot  where  a  Inlf  was  indorsed  by  the  drawer  in  this  form,  "  pay  the 
eontents  to  A.  B.,  being  part  of  the  consideration  in  a  certain  deed  of 
asaignment,  executed  by  the  said  A.  B.  to  the  indorsee  and  others,"  it  is 
not  a  limited  indorsement  (a). 

Bills  were  drawn  on  the  12th  May,  by  a  house  in  London  on  a  house  in 
Lisbon,  pavable  thirty  days  after  sight,  and  indorsed  to  A .  in  London.  A. 
iadorsedf  them,  wiUiout  any  qualification,  to  B.  at  Paris ;  and  B.  without 
presenting  them  for  acceptance,  put  them  in  circulation,  and  on  the  22d 
August  they  were  presented  at  Lisbon  for  acceptance,  and  dishonoured. 
In  ah  action  by  B.  against  A.,  it  was  held,  that  A.  was  bound  by  his  un- 
qualified indorsement,  and  could  not  ofier  evidence  to  show  that  he  was 
acting  merely  as  B.'s  agent  (6). 


(q)  Murray  v.  East  India  Company, 
5  B.  &  A.  204. 

(r)  Hovey  v.  Blakeman,  4  Ves.  jun. 
608. 

(«)  Pasnwrt  v.  North,  13  East,  517. 

(t)  Edig  V.  East  India  Company,  1 
W.  Black.  295 ;  2  Burr.  1216. 

(u)  Archer  v.  England  (Bank),  2 
Doogl.  637.  And  see  Robertson  v. 
Kensington,  4  Taant.  30. 


(y)  Sigoumey  v.  Lioyd,  8  B.  &  C. 
622 ;  3  M.  «c  R.  58 ;  S,  C.  nom. 
Lloud  V.  Sigoumey,  3  M.  &  P.  229 ; 
3  Y.  &  J.  220 ;  5  Bing.  525. 

(s)  Res  V.  Lambton,  5  Price,  428. 

(a)  Potts  V.  Reed,  6  Esp,  57.--E1- 
lenborough.  And  see  HaussouUier  v. 
Haruinek,  7  T.  R.  733. 

(6)  Goupy  V.  Harden,  2  Marsh. 
454 ;  7  Taunt.  169;  Holt,  342. 
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Then  UM  dutiQctioD  l>clw«en  th«  ditamtU  and  dtpotil  of  Inlli,  depend- 
ing not  oil  llie  mere  t'aot  ofiiidoraeniPitt,  but  on  the  iiitenlion  to  make  an. 
nlisulutf  Iranal'Hr,  giviug  full  power  to  go  againit  all  parlies  on  tbe  billi, 
or  mervly  to  enable  the  person  with  whom  ibey  ore  depoiited  to  n>ceiTe 
tbe  amount  from  the  other  pikrtiu.  Indorwnienl  is  priiid  Jacie  trn- 
dMicvuf  tlicforDier,  unleu  tLe  ot^eol  of  mere  deposit  be  deailyaliown(f). 
Htince,  ir  a  defemlanl,  having  promised  lu  pay  ovar  to  the  plaintiff  the 
atDoUDi  of  a  bill  delivered  to  liim  to  get  diicDunted,  pay  it  away  in  di*- 
^urgc  of  a  debt  of  bis  own ;  he  is  liiibl«  to  the  pJaintiS'  a>  having  dis- 
counU'd  the  biU((). 

The  plabtids  had  drawn  a  bill  on  J.  S.,  which  he  accepted,  and 
they  indorsed  it  to  the  defundBDt,  who  le-indorsed  it  to  the  plsintifls,  in 
pursuance  of  an  agreement  (witlinut  condderatimi)  that  he  should  do  so, 
a»a  security  for  the  payment  of  it  by  the  aweptor,  and  for  the  purpose  of 
rendering  the  bill  more  nesoliable :  On  demurrer  to  a  declaration  against 
the  dcfenduit  upon  the  hill,  in  the  usual  fami,  (containing  au  averment, 
tbal,  at  the  time  of  the  drsving  of  the  bill,  and  of  the  indoitcment  by 
tlte  defendant  to  tbe  plaintifii,  it  bud  been  agned  between  tbem  that  the 
luune  of  tbe  defendant  should  be  indoreed  on  tbe  bill  a»  a,  security  to  the 
plainliK  for  the  due  pajTiitnt  tlietcuf  by  llie  ncceptor,  and  that  tbe  bill 
waa  30  indoned  b)  il^'  lii  i.  n.j.  i<'  i  ij..<  ;  -.1.  ii  .n'l-ii-ment,  and  for  nich 
purpose  only  ;  aiiii  i!  n  d  thebiU  in  salisfao- 

tiuii  uf  sueli  dcbl  nil'  r  t|i,>  defendant  would 

indorte  the  ume  as  such  security,  and  that  the  indorsement  by  the  plain- 
tills  was  made  without  any  consideration,  and  for  the  purpose  only  M"  pro- 
curing the  indorsement  of  the  defendant,  and  malcing  the  bill  uegotdable; 
and  an  averment  that  the  bill  was  presented  to  the  acceptor,  and  that  he 
reiused  to  pay  it ;  that  notice  of  such  refusal  was  dven  to  the  defendant, 
and  bo  thereby  became  liable  to  pay,  and  being  so  Uable,  promised  accord- 
ingly :)  it  was  held,  that  the  declaration  was  bad,  as,  if  the  action  were 
founded  on  the  bill,  the  plain  tiffi  could  only  recover  according  to  the  custom 
of  merchants ;  and  that,  by  such  custom,  they,  as  indorseis  and  drawers, 
would  be  liable  to  pay  its  amount  to  the  defendant;  and  that,  if  the  action 
could  be  considered  as  founded  on  the  special  contract,  it  could  not  be 
iDaintained,  aa  there  was  no  considcratiou  for  tbe  defendant's  indorse- 
mnl(/). 

If  the  payee  of  a  bill  annex  a  condition  to  his  indorsement,  the  drawee, 
who  eitelwards  accepts  il,  is  bound  by  that  condition  j  and  if  it  be  not 
perfonned.the  property  in  the  bill  reverts  to  the  payee,  and  he  may  recover 
the  content*  agamst  the  acceptor  (g).  But  no  condition  or  qualified 
stipulation  indorsed  on  a  note  by  the  payee,  is  to  be  taken  as  part  of  that 
inatrunoent,  without  evidence  that  it  was  written  at  the  time  when  the  note 
was  made(A).  And  where  on  an  action  coming  on  to  be  tried  at  tbe 
ssnzes,  an  agreement  in  writing  was  entered  into,  that  tbe  trial  should  be 
postponed  liU  the  next  assizes,  on  the  defendant  in  that  action,  and  tbe 

Cc)  EipA-urminad,  19  A'es.  ion.  he  roight  recover  a|[aiDil  the  icceptot; 

S29.  Wright  V.  Hay.  2  Stiik.  39a.— Abbott. 

(e)  Ovghtm  V.  ITcil,  2  Staik.  321.  (J)  Brillen  v.  Wibh,  3  D,  Ac  B. 

— Hkobonragh.     The    drawer   and  650 1  3  B.  Ac  C.  483. 

pane  of  R  Inll,  after  it  became  due,  (g)    RobtrUon    >.    A'cniiiifton,    4 

iDdoried  it  to  B.,  on  coadidan  that  he  Taunl.  30.    Aod  see  Frtw6t  v.  Abbott, 

would  take  up  billa  discounted  by  lbs  5  Tauot.  786. 

ptjM :  B,  did  not  lake  them  up,  but  (h)  Stimc  v.  Mticnlft,  4  C>mp.3IT ; 

tnuufemd  tba  bill  to  C. :  Ivld,  tbat  I  Statk.  53.— EUeaboioagh. 
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now  defendant,  nndertaking  to  give  the  plaintiff  a  prominory  note  pay- 
able (HI  demand,  by  way  of  leccirity,  in  case  the  plaintiff  should  recover 
a  verdict  againat  toe  dien  defendant,  to  be  given  up  if  the  plaintiff)  the 
payee,  should  fiul  in  that  action.  The  note  was  accordingly  given ;  but, 
amr  it  was  signed,  a  memorandum  was  indorsed  upon  it,  stating  that  the 
note  was  given  upon  the  condition  mentioned  in  the  agreement ;  it  was 
hdden,  that  this  indorsement  was  to  be  considered  as  merely  a  marking 
of  the  note  for  the  purpose  of  identification,  and  not  as  an  incorporating 
of  the  agreement,  so  as  to  render  the  note  an  agreement  or  a  conditional 
nromiseri)  But  in  another  case  a  sum  of  400/.  belonging  to  A.  was  put 
iy  him  into  die  hands  of  B.,  his  solicitor,  who  laid  it  out  on  mortgage, 
and  the  deeds  were  deposited  with  A.  The  interest  beine  in  arrear,  and 
A.  pressing  for  payment,  B.  gave  a  promissory  note,  payaUe  three  months 
after  date,  to  A.  for  the  amount  of  principal  and  interest;  and  it  was 
agreed,  at  the  time  of  giving  the  note,  that  A.  should  deliver  up  the 
deeds  to  B.,  and  should  hold  the  note  till  the  sale  of  the  mortgagea  pre- 


ises  shoidd  be  completed.  When  the  note  became  due,  A.  sued  B. 
upon  it,  though  the  deeds  had  not  been  delivered  up,  or  the  sale  of  the 
mortoaged  premises  completed.  The  judge  left  it  to  the  jury  to  say 
wheuer  the  note  was  delivered  on  a  condition  precedent,  that  the  deeds 
should  be  given  up.  But  it  was  considered  that  it  ought  to  have  been  left 
to  them  to  say  what  the  consideration  of  the  note  was,  and  whether  it  had 
wholly  £u1ed  or  not(^). 

J.  S.  drew  a  bill  on  the  defendant  (which  the  latter  accepted  for  the 
accommodation  of  the  former),  and  indorsed  it  to  the  plaintiff  as  his  agent, 
in  which  character  the  plaintiff  paid  it  away  on  account  of  the  drawer  for 
wine  contracted  to  be  purchased  for  him.  Subsequently  the  wine  contract 
being  rescinded,  the  holder  of  the  bill  refused  to  give  it  up  until  he  had 
been  paid  a  sum  of  150/.,  which  he  alleged  to  oe  due  to  him  from  the 
drawer.  The  plaintiff  engaged  to  pay  it,  received  the  bill,  and  sued  the 
defendant  as  the  acceptor:  but  it  was  held,  that  he  was  not  entitled  to  re- 
cover, although  it  was  insisted  that  he  had  a  lien  on  it  to  the  amount  he 
had  promised  to  pay  to  the  holder  on  its  being  delivered  up  to  him  (/). 
And  where  a  check  is  given  on  a  verbal  condition  which  the  holder  ex- 
presses his  intention  to  elude,  the  drawer  may  resist  the  payment  (m). 

7.  Where  there  it  no  Indonemenl.]  —We  have  before  seen,  that  where 
a  note  is  passed  for  a  valuable  consideration,  the  party  taking  it  has  a 
right  to  call  for  the  indorsement  to  make  the  transfer  complete  (n) :  or 
where  an  omission  is  made  of  the  payee's  name,  that  such  a  person  can 
insert  his  own  (o).  But  there  are  some  cases  in  which  the  want  of  an 
indorsement  wiU  be  fatal  to  the  holder's  interest.  Thus  where  a  party 
discounts  bills  with  a  banker,  and  receives  in  part  of  the  discount  other 
bills,  not  indorsed  by  the  banker,  which  bills  turn  out  to  be  bad,  the 
banker  is  not  liable  (/>).  But  a  promissory  note  given  as  a  security 
for  a  debt  passes  to  the  crown  by  act  and  operation  of  law,  upon  an  in- 
quisition before  a  coroner,  and  a  verdict  of  felo  de  se  upon  tne  body  of 
the  payee  and  holder ;  and  it  will  pass  by  grant  from  the  crown,  under 
the  sign  manual,  to  the  grantee,  without  indorsement  (9). 

(i)  BriU  V.  Cock,  1  Mees.  &  Wels  243. 

232.  (0)  Cruckley  v.  Clarence,  2  M.&  S. 

{k)  nUhardi  v.  Thomai,  1  C.  M.&  90. 

R.  772.  (p)  Ftidtll  V.  Clark,  1  Esp.  447.— 

(/)  HalUtt  V.  Dewu,  1  M.  &  P.  79.  Kenyon.' 

(m)  Wienholt  v.  Spitta,  3  Campb.  (9)  Lambert  v.  Tajfhr,  6  D.  &  R. 

376.— EllenboroaRh.  188  ;  4  B.  &  C.  138. 

(fi)  Watkint  V.  MauU,  2  J.  &  W. 
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But  a  laa*  ditcowit  of  a  bill  wilhoul  the  adantmait  of  the  part;  who 
rrceivti  tbp  monvr.  dotn  riul  ^vk  tiie  holder  of  the  bill  any  claim  BgaiDrt 
Mich  party  (r).  Iletict,  wliere  a  note  payable  on  denumd  with  intereil, 
drawn  by  A.  in  favour  ofB.  a»  a  security  for  a  debt,  vasby  bioi  indorsed 
to  C.  liir  the  laiDf^  purpoae ;  and  alter  the  indorscnienl  it  pasaed  back- 
ward* and  forwards  bptween  B.  and  C.  aevcral  timet :  and  previoiu  to  its 
baing  ultiiiuitfly  depouled  with  C.  he  received  an  intimation  irom  B.  not 
la  negotiate  it,  u  he  ihoiild  want  it  when  h«  settled  accounti  with  A.: 
It  WB«  held,  that  C.  could  not,  after  a  seUlemeDt  of  accounts  between  A. 
•ud  B.,  without  a  delivery  of  the  note,  recover  on  it  against  A.{>}. 

If  the  holder  of  a  bill  receive  from  lite  drawer  a  second  bill  to  get  die- 
counted,  in  order  to  provide  for  the  hrat,  tlwre  ii  a  auliiGieiit  transfer  ta 
him  of  the  second,  to  enable  bim  to  retain  the  proceed>{f).  And  where 
A.  dcpoails  with  B.,  a  banker,  a  promiuory  note  ai  security  for  advance*, 
the  latter  is  eutilled  to  recover  on  the  note,  although  before  it  becomes 
due  he  patti  with  the  poaaessian,  to  enable  A.  to  procure  parent  from 
the  maker;  atid  althougti  the  note  remains  in  A.'s  hoods  until  hia  hank- 
ruplcy,  and  then  cornea  into  the  posaesuoa  of  hia  as8igDecs(u). 

8,  Whrrr  there  ere  circumtlanret  of  Frmid  or  Sfgleel  attending  tht 
Tramfer.'] — If  the  party  auing  upon  a  bill  or  note  have  obtuned  posse*- 
sioii  tit  the  instrument  by  some  frmaiuleal  means,  he  cannot  avail  bim- 
«rlf  of  ihf  po?ip*.(ion  for  the  recovery  of  the  smount,  Bui  if  the  bill  or 
note  he  indorsed  in  blank,  or  is  only  transferable  by  detiven'.  he  can  give 
a  good  title  to  a  third  party,  taking  tuch  bill  bona  fide  and  for  *a]ue(r). 
And  this  rule  is  not  to  be  qualified  by  treating  it  aa  eaaentiel  that  the 
perton  abould  take  an  iastniment  of  this  kind  with  due  core  and  aadioii, 
a'nce  the  person  taking  it  bona  fide  and  for  value  has  a  good  title,  thou||^ 
he  take  it  without  such  core  or  caution,  except  so  far  as  the  want  of  it 
nay  affect  the  bond  fida  and  honaty  of  the  transaction  (;). 

Thus  in  one  case  it  was  held,  that  if  a  bill  have  been  lost,  and  the 
lowr  have  advertised  it  in  the  newspaper,  and  itis  discounted  for  the  peraon 
who  found  it,  and  who  came  fraudulently  l^  it,  that  the  persoD  diacounl- 
ing  it  is  entitled  to  recover  the  amount,  if  done  bona  fide,  and  withoot 
notice  of  the  way  in  which  the  holder  became  posaessed  of  it  («).    And  in 


\ 


(r)  Erp.r 
6)  Rob,  ■ 


S  Co.,  171. 
1  B.St  P. 398. 
Wite're  A.  eBiployed  B.  la  ^t  bills, 
which  he  hid  aotiDdorsed,  discounlul 
for  hinii  B.,  ia  order  to  cflect  the 
discounllng,  iadoned  them  :  A.'s 
•stale  niDit  reliaie  B.'i  from  the  lia- 
bility igcerred  by  the  indon 
£tpdrU  Aabinnm,  Buck.  113. 

(0  l(al.ftv.T<(Ur,28Urk..MiH.— 
Bllanboroiigfa. 

(u)  Bmet  i.RnTlty.  1  3Urk,3J.— 
Ellanborough. 

(i)  Pwcorlcr.RWet.SDDUg.eaS. 

<5)  FMler  v.  Pearum,  1  C.  M,  i  H, 
949;  BTyrw.3G6;  agdieeonfr. 

(i)  LavuM  T.  WWm.  4  Esp.  56.— 
Kanyan.  But  in  a  sabsequeot  case 
this  principle  was  doubted,  and  it  was 
dacided  thai  a  Utl  broker  ctnuot  reco- 
var  against  the  acceptor  of  a  bill  iu- 
docMd  aenenlly,  if  he  discouated  it 
■Ddar  aicnmstancet  which  ovghl  to 


have  eicited  nipieiaa  in  his  mind  at 
thetime;  he  ouKht.  ia  such  a  caae,to 
act  vilh  care  ind  a  reasonable  degree 
of  caution;  Gill  *.  Cvbilt,  5D.&R. 
324;  3  B.  St  C.  466;  1C.&P.I63, 
487.  So  whereabank-DolerorlOOOf. 
dated  12lh  October,  1820,  was  lost  ia 
London  in  April,  1831,  andiDJane, 
1SS2,  was  presented  for  chinge  >o  a 
Tnoney -broker  in  Liverpool,  by  a  per- 
-.L  ..  L,_  the  latter  was  well  ic- 


quaiated,  but  who  was  then 


niary  di 


cullies, 


I  pecu- 


>,  and  he  changed  it 

run.  and  c'sah,  deducting  a  conmis- 

the  holder  tieCBme  possessed  of  it :  it 
waa  held,  in  an  action  of  trover  bj  ihe 
true  owoer  against  the  money  hmker, 
that  it  was  for  the  iorj  to  say  whether 
Ihe  dercndant  had  leccivad  the  oota 
fahly  and  ioni  fidt   in    the  oidinl 


Mof  b 


fidt  in   the  onjinarr 
HB,  and  had  pren  rail 
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BMi  iriiera  a  trademan,  having  in  the  course  of  business  re> 
a  bnkcr's  check,  which  had  b^n  stolen  from  the  payee,  and 
givm  the  diflbence  to  a  stranger,  who  presented  it  in  payment  of  an 
aitide  pnidMaed,  brought  assumpsit  against  the  drawer  for  the  amount, 
it  wat  bcU,  m  the  abaence  of  fnuid  and  negligence  on  his  part,  that  the 
action  waa  maiotainable  (i). 

Bat  in  aoaie  cases,  which  are  referred  to  in  the  notes,  a  different  rule 
haa  been  laid  down  from  that  which  has  now  been  st«ited;  and  some 
donbC  eziated  as  to  what  was  the  true  principle  governing  transactions  of 
tliia  aovt  The  matter,  however,  is  now  efiectually  set  at  rest  by  very 
recent  decisions  in  the  Queen's  Bench  expressly  on  the  point,  deciding 
diaft  the  role  before  laid  down  is  the  correct  one,  viz.  that  the  transfer  will 
be  goody  and  pass  a  local  and  sustainable  interest  to  the  holder,  although 
aiM»  tranafier  may  not  have  been  made  with  due  care  and  caution,  without 
it  be  attended  with  circumstances  that  impeach  the  honesty  of  the  trans- 
aclioD(a).  It  will  be  for  the  jury  to  decide  whether  the  circumstances 
of  die  case  raise  the  presumption  of  fraud  {b).  The  plaintiff,  however, 
in  these  caaca,  must  prove  that  he  came  to  the  bill  upon  good  comideru' 

Wbeie  a  biD  when  lost  had  only  a  special  indorsement  upon  it,  it  was 
held  that  the  indorsee  might  recover  at  law  without  producing  tlie  bill(fl?). 


Sect.  VI. — Op  the  Acceptance. 


I.  ()f  the  Mode  of  tht  Accept- 
mnes  and  what  Demand  ne- 
ctuary  to  the  Acceptor    ..   1191 

^  At    tphat   Ptace  Acceptance 

mvht  be  demanded 1 192 

3,  riiiM  of  FrcHntment  of  an 

Acceptance   ib, 

4.  Tiftc  Penan  by  whom  and  the 

Manner  in  which  the  Ac- 


ceptance  must  f>e  made ....    1 193 

5.  l-ffect  of  Acceptance 1 194 

6.  Of  a  conditional  or  qualijied 

Acceptance ib* 

7.  Effect  of  erasiug  an  Accept' 

ance  hv  the  Aaeptttr    ....   1198 

8.  Where  the  Acceptance  of  a 

Bill  it  refuted 1199 


We  have  now  pointed  out  who  may  be  the  parties  to  a  bill;  sho«rn  what 
stamp  is  required;  the  form  in  which  the  bill  is  to  be  druwn;  and  the 
mode  and  extent  of  transfer ;  we  shall  now  go  on  to  consider  the  question 
of  acceptance. 


value  for  it;  and  the  iury  having 
feand'  for  tlie  plaiDtiflT,  the  Court  re- 
fined to  disturb  the  verdict ;  Egan  v. 
Threlfall,  6  D.  &  R.  326.  So  where 
a  trader  in  Loodoa  took  a  bill  in  psrt 
payment  for  goods,  of  a  person  reore- 
sentiDg  himself  to  be  a  tradesman  from 
the  country,  and  to  have  been  recom- 
nended  by  a  customer ;  and  sent  the 
goods,  in  consequence  of  an  order  from 
the  buyer,  to  a  public-house,  which 
was  not  a  booking-office,  without 
making  any  inquiries  except  ss  to  the 
respectability  of  the  acceptor.  I'he  bill 
turned  out  to  have  been  stolen,  and  in 
an  action  by  the  trader  sgaiust  the 
acceptor  the  defendant  bad  a  verdict, 
on  the  ground  that  the  plaintiff  had 


taken  the  bill  out  of  the  ordinary 
course  of  trade,  and  under  circum- 
stances which  ought  to  have  excited 
suspicion ;  Slater  v.  Wett,  3  C.  At  P. 
325.— Tentenitn. 

(»)  Lee  v.  Newsom,  2D.  &  R.  N.P. 
C.  SO. — Abbott.  And  see  Down  v. 
Hailing,  6  f).  &  R.  455;  4  B.  &  C. 
330;  2C.&P.I1. 

(a)  Goodman  v.  Harvey,  6  N.  &  M. 
372  ;  see  other  cases  cited,  ante,  231. 

{b)  Beckwith  v.CoraU,  3Bing.444; 
2C.&P.261  ;  11  Moore.  335. 

(c)  Paterton  v.  Hardacre,  4  Taunt. 
114. 

(</)  Lon^  V,  Bai//ic, 2 Camp. 2 14,  n. 
— kllenborough. 


I 

I 


1 1 02  Billt  of  Exchange  end  PnmUtory  Nofa. 

Of  tit  Modi  ofAccfptana  aad  vrhat  Demand  ntcmary  to  Iht  ArttpUir^ 
— A  bill  ii  sometimes  imprudently  accepted  in  blank,  and  giren  tti  the 
drawer  (o  be  tilled  up,  and  such  occeplsiice  ii  mfficielit  to  cliaige  the  ae- 
ceplor,  where  llie  bill  ii  Bnertrardi  drawn  in  putsuance  of  hU  HulhDHty(A^ 
Hence  A.  having  ngned  his  name  to  a  blauk  paper  duly  stamped,  ami 
delivered  il  lu  B.  for  tlie  purpose  of  drawing  a  bill  in  such  s  manner  ai 
B.  should  think  fit.  B.  drew  a  bill  payable  to  a  ficti^oua  payee  or  order, 
and  indoned  it  over  fur  a  valuable  coniideration  to  C,  vho  wai  ignorant 
or  the  transaction  between  A.  and  ibe  Indoraer:  and  it  was  held,  ibM  C. 
m^bt  maintain  an  action  egRinsL  A.  as  tlie  drawer  of  a  bill  payable  to 
bearer,  on  a  count  to  thai  effect  (i).  And  it  i»  no  objection  that  the 
•cccpisnce  actually  took  place  before  the  drawer's  name  was  signed, 
although  in  an  action  by  the  indorsee  againat  the  acceplor  the  declaration 
be  ill  the  usual  form,  vit,  that  tlie  bill  bting  drawn,  ihe  defendant  ojler- 
wardi  ucetpled,  and  thai  the  trananction  was  according  to  tlie  custooi  of 
mcrcbonX ;  nor  is  il  neceiBUry  lo  olfer  nuy  evidence  U 
cuilflm  uf  nlerch!lC1l^  '"  in  !r:!ii-.ul  inKiiiessfft). 

■t  ft  fa  WMt  fatpieat  wfak  inUdd  m»  rf  wiliMyit  flwt  Hkmmtm- 
ealtdaltardMjandrmwnwd  bdbre  (hw  w  prtiate  agnirfrii^jH. 
«£m  tiWb  <»>  W  McoDBBriMd,  UkhfirAmmSKmimuiwt^imt 
jjkm.  Fct  aailM  drawer  fi  on^  Uabb,  bdwamt  of  ^^MMiijIbf- 
mg  to  pay,  where  tbi*  is  not  the  case,  the  doty  of  preaentfaig  tb*  bUftr 
acceptatice  is  thrown  upon  the  bolder  of  the  inatniment,  and  the  demand 
for  acceptance  must  be  clearly  and  unequivocally  made  and  refuted,  be- 
fore an  action  will  lie  against  the  drawer(^).  If  a  buyer  pay  for  gooda 
by  a  bill,  vhicb  the  drawee  refuses  to  accept,  and  afterwaroa  deanca  it 
may  be  again  presented,  and  it  will  be  honoured,  the  holder  is  not  bonnd 
■gain  to  present  it,  nor  lo  return  the  bill(m).  But  a  note  by  which 
defendant  pmmiie*  to  pay  ten  days  after  sight,  2501.  and  3  per  cent,  in- 
teteat,  up  lo  the  day  of  acceplance,  need  nol  be  left  for  acceptaiic^  the 
word  "acceptance"  meaning  "Ktght"{n). 

2.  At  uAat  P^occ  .^errptoRce  mult  be  dematuled.^ — Acceptance  roiut  be 
demanded  at  the  place  where  such  acceptance  is  directed  to  be  sought  lor 
on  die  bilL  If  ■  bill  be  accepted  payable  at  a  particular  place,  suod  tin 
aoceptor  die  before  it  becomes  due,  it  ii  lufEcient,  in  an  action  agaiiut  the 
drawer,  to  prove  presentment  at  the  specified  place ;  and  it  ia  not  nece*- 
Miyto  show  preaentment  at  the  house  of  the  deceased's  TepreBenUtive(o). 
Bat  it  is  not  sufficient  to  produce  a  witness,  who  went  to  a  place  described 
B>  the  drawee's  house,  end  was  there  told  by  a  penon,  unknown  to  the 
witneM,  that  he  would  not  accept  the  bill  (p).  See  this  subject  more  tiilly 
traaled  under  the  bead  "  Presentment  for  Payment,"  pott, 

3.  Time  of  Prtsentmtnt  of  an  Aceeptana.l — It  being 
the  bill  is  to'  be  accepted,  the  first  question  that  arises  is, 
muat  be  presented  for  that  purpose.  Where  the  bill  is  drawn  "  after  date," 

(k)  L,tlUT.HaaiHg,,ll,J.t,Roh.  61  i  7Tiniii.312.      Qucn.  whether 

119.— Lyadhanl.  The  1  AiaGeo.IV.  ihe  ullarorgoodi,  suing  for  the  price, 

C.7B,  S.3,  affect  such  acceptances.  aad  producing  Ihe  defeDdiDI's  bill  for 

ii)  CtHit  ■>.  Emmitt,  1  ll.BU.313.  the  price  protested  for  uon-accepUnca, 
Or  on  a  count  sUting  the  special  cir  is  bound  to  prove  ih»t  it  wss  duly  pn- 
-.,  ibid.  lenled  for  BCcepUoce  and  rerui 


(k)  M«llcv  T.  Dilm.  THing.WB;  (»)5u«m  v.  r*BMr,7B.i(C.4l6; 

5H.&P.3TGJ  tC.iLP.49i.  IM.SiR.ias. 

(0  Chttk  r.  Bcptr.  6  Eap.  175  —  (a)  PliUuit  j.  Biynl.  7  H.  &  P. 

ElknboTough.  764;  4BiD>.717:  3C:.&P.a44, 

Im)  HiMiig  v.  HarAs,  1  Uooie,  (p)  lUd.     . 


4HW:lhB|h4wklt»tMiDp<P>tr  fiv  pwcnting  it  bafwe  it  becaniM  due^ 
itw^l^ffUlieBmof  M  earlitr  audioBtioa  for  thii  puipoH  muft  ba 

ik[>ikari'iii  '  ~^.    .  : ,    iiK.  liitl  Udnwu  pt^Abb  at  at  irithin  ■ 

iiLmeatto  the  dramr  miut  bq  mode. 


trhicb  if  i  uuculiuu  for  (be  jury  to  ilei.'i(t«^  liruD  tba  dmiiMtainco  o£  the 
cw*;  tliouga  it  would  seem,  tliat  if  tljt  h«lder  of  a.bUl  id  p^ftU«k  ueitber 
jwcKOt  it  not  put  it  ill  circulatiDit,  he  ii  gvUty  t£  laobei,  mi,  cannot  re- 
corar  upon  it. 

As  U»  wbat  fehaU  be  aiusiUercd  a  ffMnnabla  time, — it  Iw.  been  de- 
cid«tt,  thai  ibe  piircha^i  uf  u  f'urci^  UU,  paytd^  At  a  cartiiii  time 
afUi  »ighc,  «liic}i  id  piiliLoly  offered  for  negutiation,  if  not.  bound  to 
tend  it  l>\  ::  '  '  ■-'  ■  ■  r;  ■  rilv  t-  ilia  pluttrf  111  dtiirin«tirin(g)i  Near 
itftdeU}  iiiLirib<b^  a  bill  on  Londoo,  given  within 

i|»1*.i^l«>  tUwo^  <inreaioiiable(r).  And  in  a  cw*  at  niit  priu  it 
waa  OBlanmiKd  that  if  a  bill  drawn  by  a  banker  in  the  countiy  on  a 
hintwiMi  tirwn,  in  &vonr  id  A.,  payahle  aftw  aif^  b*  iudemed  bj  A.  to 
tkadifcainh  ^bo  indoiw  it  to  the  plaintifi  Mven  day*  after  tba  date  of 
IIm  Ul  mk  Ifia  plaintifi  i/ita  pnamliiw  it  ior  accrotiHioa  fbi  fimr  daya, 
HwfflW"      ^^  -    ^^  -^■ 


mi  Ifia  plaintia  dal^  pnacnliiw  it  ior  acwptiHioa  fbi  fimr  daya, 
left  to  the  joiT  to  nj  whethwueplaintifit  have  been  siuilfy  o{ 

_^  _Afadelnr;  and  in  coniideringthii,  the  jiuy  may  infer,  Eram  tho 

ditSmdml  Ifaiaelf  having  kept  the  bilTso  long  unacoapted,  that  it  ia  not 
iW  etmm  ot  bwiniM  to  n«aent  auch  biUi  for  ace«>taace  immediately 
iAk  A*i«t7  ncMTca  lhem(t). 

BBi  wan  dnwn  on  the  12th  ot  iSty,  by  ahouae  in  London,  on  a 
iMaia  in  LUoa,  payable  thirty  davi  after  eight,  and  indoned  to  A.  in 
Ta^ilin  A.  indoned  tbem,  without  any  qualificalioo,  to  B.  at  Paria. 
B^  Wllbgat  pnamtii^  them  for  acceptance,  put  them  in  diculation,  and 
iB  Aa  sad  of  Auguat  tbey  were  preaented  at  Liibon  for  acceptance,  and 
dUaHHicd.  In  an  action  by  B.  asainat  A.,  it  waa  held,  that  B.  waa 
jHtfitii  im  anuladi^  the  billi,  and  tW  it  waa  in  the  option  of  the  holder 
tCftHMt  Ibem  foe  acceptanca  wheaever  be  pleaaed  (().  And  in  an  actjoa 
h^ttahjjdw  iffiait  the  drawer  of  a  bill,  addreaacd  to  the  drawees  at 
tS^  *!•  ^aoeiKi^  payable  at  *ix^  dayi  after  ught,  it  ^ipeared  that  the 
lUptW-^Bf^MaMitinthemattet,  and  kept  it  in  hi*  own  handa  nearly 
Ijn  ^Tiiiffr  bafcn  iw  retcdd  i^  die  rate  of  exchan^  hariog  fallen  aitw 
'  nklw)  boi^  it  Be&M  the  ball  waa  preiented  to  the.  drawee  at  Rio,  he 
bwlMBiiBMinMllvent:  anditwaahald,  that  tht  jury  were  properlv  directed 
iKMwider  vbetber,  looking  at  the  ailnation  and  intereata  of  both  too  drawer 
■id  holdtr,  there  had  been  unreaaMable  delay  on  the  port  of  the  holder 
bfanfirding  tbeibiUroiacceptanol,  or  puttingitincinnilationi  although 
^ina  eODtatiAtdt  that  the  correct  queation  for  the  jury  waa,  whether  dnv. 
ffltuaneo  in  ferwaii;ding  or  cireulating  the  bill  bad  been  uaed  by  tlw  holdar, 
«iWTaftrencat»thainteradaaf  the  drawer  (uj. 

4.  JjK.Penm  by  tehom,  and  the  Manner  in  tnHUh  Ihe  Ateepttmce  tmut 
kf  mmlB.i—Ho  one  can  be  liable  aa  acceptor  bnt  the  peraon  to  whom  the 
MB  ia  adoroawd,  onleH  ha  be  an  acceptor  for  honour  (xj.  Aqdifapei^ 
mi  otbot  than  the  drawee  write  on  acceptatKQ.upan  Oie  Inlt  in  tlie  naual' 

(f)  MailaMN  V.  D'^iw,  3  H.  (i)  Ooupy  t.  H«4m,  %  Manh. 

naek.A65.    Aad  ue  Oirlyiijn  v.  1M;  7Taa(il.  ISB;  Halt>343. 

fbrfai<>fiEa«,3i  3.Smilb,  IBS.  (a)  AfelUtlt  t.  Rawlm.  3  M.  ft 

(r)I*«.;F™*.HiIi,7Taa      —        " ""       "" 

(i)5)>w«*.  S«Uiu,  3C.St 
M.  It  H.  ISS^Tanteiden. 
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XI  hii  collatcTBl 
e  folloving 


form,  he  it  uol 

undeTlaking(y). 

fbnii;  ■' Loniion.  Twomonlha  afterditf,  pay  lomyorder  157/.  for  value 
^e(^eived.  F.  Jacloon.  To  Mr.  J.  Irving,"  Bod  accepted  hy  Irring,  and 
afUnrarda  specially  by  Hudiou  :  it  vai  held,  that  Hudaon  waa  not  liable  u 
acceptor  (;).  But  a  bill  drawn  payable  to  plainliS"B  order  in  London,  and 
a«cepied  pBvabie  there,  is  a  general  acceptance  within  the  statute  (a). 

By  1  &  2  Geo.  IV.  c.  7S,  >.  1,  an  acceptance  of  a  bill,  payable  at  the 
house  of  a  banker,  or  other  pUce,  wilhoulfurther  expression  in  the  accept- 
ance, is  a  gfieral  acceptance ;  but  if  the  acceptor  shall,  in  his  Bcceptanc«, 
express  that  be  accepts  the  bill  pnyableat  a  banker's  house,  or  otlier  place 
only,  and  not  olherwise  or  elsewhere,  such  acceptance  is  a  qualiiied  ao- 
ceplance,  and  the  atveptor  shall  not  be  liable,  except  ia  default  of  payment 
when  demanded  at  such  banker's  house,  or  other  pisce. 

By  >.  2,  no  acceplaoce  of  any  inlund  biil  ii  sufficient  to  charge  any  per- 
son,  unless  in  writing  on  the  bill;  or  if  there  be  mure  than  one  put,  on 
one  of  the  porta  (6j. 

An  unugned  acceptance,  written  on  tbe  face  of  a  bill  of  exchange,  il 
not  made  invalid  by  stal.  1  Si  2  Geo.  IV.  c.  T8,  s.  3 ;  but  it  is  s  question 
for  the  jury,  whether  it  was  intended  to  operate  in  its  present  form,  or  to 
be  EuhneijtLcnlly  completed  by  signature  (c). 

6.  Effert  of  Acceptance. "]  —The  acceptance  of  a  bill  is  primijacie  evi- 
dence that  the  acceptor  has  in  his  hands  effects  of  the  drawer  to  answa 
the  hill,  and  he  thereby  renders  himself  primarily  liable  to  all  the  parttet 
to  the  initrumeat ;  but  he  is  not  liable  on  a  foreign  hill  to  the  loss  occa- 
noned  by  re-eichange  (d). 

Where  three  persons  undertake  to  accept  bills  for  a  particular  concern, 
and  the  drawer  draws  bills  on  account  of  one  of  them  only,  which  he  ac- 
cepts in  the  name  of  the  three  ;  a  bond  Jide  holder  who  received  it  from 
the  drawer  cannot  recover  against  the  other  two  (e). 

6.  Of  conditioTial  or  qvalified  Acceptance.'] — Where  a  bill  is  dram 
generally  upon  a  party,  tlie  holder  of  the  bill  may  insist  upon  the  drawee 
accepting  it  generally  in  the  very  words  in  which  it  is  drawn,  or  may  pro- 


bill,  the  acceptance  otlierwise  ia  not  sufflcient  {g).  Thus  if  a  person  to 
whom  a  bill  is  directed  generally,  accept  it  payable  at  a  particular  plate, 
the  holder  need  not  receive  such  a  qualified  acceptance,  but  may  resort  lo 
the  drawer  as  for  non-acceptance  (k) ;  because  it  amounts  to  a  contract  to 
C 
(y)  Jaekum  v.  Hfidun,  3  Camp. 
447.— Kllenboroaeh. 

(a)  Fav'«  V.  Bird,  6  B.  &  C.  531  ; 
9D.&r:.639;  2  C.  &  P.  303. 

(6)  The  1  &  2  Geo.  IV.  c.7B,s.2, 
as  well  as  9  Geo.  IV.  c.  24.  t.  B,  ap- 
plies to  bills  drawn  in  Ireland  upon 
pertoiu  there.  But  a  bill  drawn  in 
Irelsad  upon  ■  person  ia  Eueluid  ii 
not  an  inlscd  bill,  sod  may  therefore 
be  accepted  witfaoul  writing  on  such 
bill,  DotwithstaDding  the  alat.  1  it  3 
43*0.  IV.  C.  7B,  s.  2;    UahomVf  v. 


AAlin.  2  B.  Ac  Adol.  478. 

(c)  Du/oLf  V.  Oienden,  1  M.  & 
Sob.  90.— PaltesoD. 

(d)  WmUtu  v.  Cmu/Brd,  2  Camp. 
N.  P.  C.  445. 

.(0  WitUamiy.Thimni,  6  Etf.l», 
— EllEnborough.  Bui  see  Ridley  v. 
Taglar.  13  Esal,  1B2. 

(/)  fisehm  V.  Garciai,  \  Camp. 
425,  D.— ElleDborongh.  And  see  7 
£««. 387. 

(g)  JWd. 

(A)  Gammm  v.  Sehmell,  5  Taunt. 
344  i  IMsnh.  eO. 
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iMy  at  A«l  particular  [ibca  and  no  where  die,  and  noirowi  tha  general 
liabililir  of  the  acccplor(i). 

But  if  [be  holder  of  a  ImH  be  content  with  it,  a  conditional  acceptance 
or  a  bill  i)  gooA  (k ).  aiid  ai  (fifcctnal  as  ati  absolute  one,  if  the  conditioa 
be  complied  wiili  {Ij,  And  if  a  doubt  arise  whether  it  ii  an  absolute  or 
condiiioual  arc<?pt:iTicc,  Hi*  a  qneition  of  law(Bi). 

Wfe«a «  bin  wa«  drawn  upon  A.,  rending  in  London,  by  a  coniignor 
fl/gDodaBvil^dtiMd,  and  oa  iti  being  presented  to  A.,  who  laid  he  could 
Bol  Ami  acBm^  btaiiae  he  did  not  uiow  whelher  the  ship  would  arrive 
at  EMidn  w&irtd,  B.,  the  holder  of  the  bill,  agreed  to  leave  it  for  soms 
tin^  liwiiilim  lliiillhiilji  of  piotestincit  for  non-accestance,  in  case  A. 
lid  Bot  asMnt;  on  «  Mcond  R{^UcatiOD  A.  said  the  bill  would  he  paid 
MMiif  tbaiUpwaraliMt:  it  was  held,  that  this  was  only  a  conditional  ac- 
irprnding  on  two  events,  the  ihip's  arriving  in  London,  or  being 
L  dMt  Bl,  having  the  liberty  of  reAisal,  precluded  himself  from 
%  iptet  A.  by  afterward*   noting    the  bill  for  non-accept- 

AnagiMHNBt  to  accept  a  bill  on  certain  conditions,  is  discharged  if  the 
BOBJitit—  mm  not  cooipned  with  (o).  And  if  A.  accept  a  bill  payable  on 
K  candkka  to  ba  peribrmed  by  B.,  the  performance  of  this  conution  by 
C  wiD  Mt  aimport  an  action  by  the  holder  of  the  bill  against  A.  (p). 

WlMn  a  mA  wb*  indoncd  to  three  partner*,  in  respect  of  a  debt  due 
flm  tta  (Intwer  and  radoner,  and  was  accepted  by  the  defendant  at  the 
wqmal  of  one  of  the  partner*,  who  eng^^  to  pnmde  for  it  when  it  be' 
CHMdae^Hwasbdd,  that  die  assignee*  of  both  could  not  recover  against 
tba  •ceeMor,  atthongh  die  one  partner  was  not  privy  to  the  engagement 
ofdM  oUmtJ;). 

By  ■eceptmg  a  biU  payable  to  the  drawer's  order,  drawn  and  indorsed 
b  a  Ictilioa*  name,  the  drawee  undertake*  to  pay  to  the  ugnatiira  of  the 
*aflM  BcnoD  a*  indoiser,  who  signed  as  drawer.     The  indorsee  of  such  a 
g  the  acceptor,  may  bj  comparison  of  the  rignatures  show  that  the 
vand  the  indotaement  are  in  the  same  handwriting  (r). 


.     B^  b 


Ub  Aswn  in  Iidand  most  be  accepted  tn  writing,  to  make  the  acceptance 
vdU.     Bat  this  does  not  apply  to^/breign  bilii;  and,  consequenuy,  all 
Nw  eaae*  dedded  upon  this  mbgect  are  ttfll  applicable  to  this  class  u  bills. 
1  the  drawees  of  a  bill  in  England  to  die  drawer  in 


rtmsrifi.  (taling  that  "their  proepect  of  security  being  so  much  im- 
inwad,  diey  *h<wld  accept  or  certainly  pay  the  bill,"  was  held  ta  be  an 
■eetptMie*  in  law,  althoiuh  the  drawee*  had  before  refused  to  accept 
fta  mD  when  pvsented  for  acceptance  by  the  holder,  who  resided  in 
En^snd ;  and  uain,  after  the  wndng  such  letter,  refused  payment  of  it 
^iM>  preaented  for  payment;  and  although  such  letter,  written  Wore,  waa 
not  rccaived  by  the  drawer  in  America  till  after  the  bill  became  due  (t). 
80  iriicte  A.,  in  consideration  of  having  commissioned  B.  to  receive  cer- 

, .  (■)  Gttwtmo»  V.  Sthmdl.  5  Taaat.  and  ste  Herman  v.  HatmO,  1  Manh. 

S44  i  1  Marsh.  SO.  349 ;  6  Tsonl.  7B0. 

(Jb)  Ji>JiaaT.Sh>ln»fc(,  3  WiU.9.  (a)  JiAiiwn  V.  Fscfc,  3  Staii.  66.— 

(t)  Miln  1.  Pint,    Hdt,  181 ;  4  Holroyd. 

Camp.  393 —  Gibb*.  (r)  Cuiftr  v.  Mcy<r,  6  H.  b  R. 

'    'SsrMtv.MaKAtie>,IT.R.182.  3B7. 

^--  (■)  lf<c<t>e>.R<ito,SEa*t,fiUi 


■)  Ibid. 
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tain  A&ican  billi  peynble  to  him,  drew  a  bill  upon  B.  far  tbe  amount 
pnyable  lu  his  own  order;  and  B.  aclcii  owl  edged  by  letter  ihe  recent  of  the 
fill  of  the  Alncan  bills,  and  msured  A.  that  the  bill  would  meet  with  due 
honour  fmin  hint :  it  was  held  an  ooceptance  by  B.  (u). 

Bilt  when  thu  drai'ei'  of  a  bill  wrote  to  llie  dnvee,  Etsdng  that  he  had 
drawn  uii  hiin  for  the  amount,  nnd  added  "which  pleaie  to  bonour,"  M 
vliicli  tlie  dritwoe  anawered.  "  the  bill  iball  have  attention :"  it  was  consi- 
dered thai  thMc  wonte  were  ambiguoui,  and  did  tiol  nmouiit  to  nn  nccept- 
•ncrof  the  bill,  iniunnuch  m  allbough  an  acceptance  may  be  made  by  lett« 
Id  a  drawer,  itill  ibat  can  only  be  so  where  the  terms  of  the  letter  do  not 
admit  of  doubt  (u). 

Where  tbi?  drawee  of  a  bill,  who  hod  once  refund  to  accept  it,  «aid  to 
the  holder,  "  if  you  wilt  send  it  lu  the  counting-house  agniii,  I  will  gi»B 
directidiiB  for  its  being  aoceptpd."  he  is  not  liable  us  acceptor,  without 
evidence  Ibat  the  Ull  was  so  again  sent  hack  (t). 

An  undertaking  to  accEpt  will  in  many  cases  be  considered  tantaiumint 
lo  Hii  aceeptnncH  (y).  Thiii  bills  were  druvrn  on  the  defendants  b; 
ibeir  agents,  and  with  their  authority,  in  reaped  of  a  mine  which  they 
afVerwardB  Iransfeired  lo  A.,  they  requested  A.  to  place  liinds  in  tlwir 
hands  to  meet  the  hilts  when  due,  sayinci  "  it  would  be  DnpleoBantlo-bavE 
bills  drawn  on  them  paid  1^  another  ]uiii.  \.   li  n  t  1  tmtds  accordingly; 

but  when  the  hills  wort  left  with  ikl.  ■  ,  nonccelitance 

■was  written  on  them,     A.s  apciil  '■  .  ■    ...  niie  <.f  Ihe  de- 

fendant! on  the  mbject,  he  said,  "  What !  not  accepted  ?  we  hB*e  bad  the 
money,  and  they  ought  lo  bepaid;  but  I  do  not  interfere  in  this  budnesa, 
you  iholtld  see  my  partner  :"  it  was  held,  that  this  amounted  to  a  parol 
acceptance  of  the  bills,  on  which  the  defendants  were  liable  lo  an  indinsee, 
between  whom  and  A.  there  was  no  privity ;  and  that  the  indorsee  was 
not  precluded  from  suing  by  having  made  a  protest  in  ignorance  of  this 
acceptance  (i). 

So  where  by  a  letter  of  credit,  merchanta  in  London  agreed  to  acMpt 
at  ninety  days  sight  the  drafts  of  a  merchant  at  Demerara.  on  recetring 
invoioet,  Ulls  of  lading,  &c.  of  certain  colonial  produce  to  be  remitted; 
and  added,  that  "  on  receiving  these  documents,  and  no  irregularity  af- 
pearing,  tbn  would  accept  bis  drafts  at  the  usual  date,  to  the  extent  of 
30,000'."  In  pursuance  of  this  agreement,  two  several  cargoes  were  re- 
mitted in  di^rent  ihips,  and  shortly  anerwards  the  consignor  drew  A  bill 
at  six  months  sight  upon  the  credit  of  the  cargoes  remitted,  and  in  the  UU 
directed  the  same  "  to  be  charged  to  account  as  advised,"  without  fpecify- 
ing  to  the  acconnt  of  which  catgoit  was  to  be  placed,  and  the  conaignesi 
r^sed  to  accept :  it  was  held,  that  they  were  liable  upon  their  agreement 
in  damages  for  not  accepting  (a).  And  in  another  case,  a  direction  lo% 
third  person  to  pay  a  bill  was  held  lo  he  prima  facie  a  com^dete  accept- 
ance (ft). 

If  the  drawee  of  a  bill  drawn  i 
to  him,  says,  when  presented,  "i 

the  wheat  arrives  j"  on  the  arrival  of  the  ship  with  the  wheat,  this  ai 
to  an  actual  acc^taiice(e}.     So,  if  hesaya  that  he  cannot  accept  till  sttire* 

(«>  Cbirkt  V.  CMk,  4  East,  57.  625  ;  11  Moore,  550. 

(u)  Sua  V,  Warwick,  2  B.  8c  A.  (a)  Laing  v.  Ban-(aif.  2  D.  &  R. 

1 19  ;  3  SUrk.  411.  530  ;  1  B.  &  C,  398  ;  3  Stark.  38. 

(i)  Andtnan   v.   HieJi,   3   Camp.  (b)  Afmir  v.  Wkitby,  Bayl.    Billi, 

179.— KlIeDboroueh.  142  ;  Bull.  N.  P.  270. 

(S)  Ez  paru  IV-.  6  Ves.  jua.  9.  (/)  lb. ;  Miln  v.  Prat,  Holt,  181. 

(c)  Fairlit  T.  Htrring,    3  Bing. 
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mmfMf»,  H  ii  aft  UndeitaJaig  to«ooept  when  the  stoies  tfemiid  for(d). 

JmwlMrfc,  «■  liw  toNecntment  for  aooeptance  of  certsm  bills  of  ^xcbaoffe, 

^w  drMFW  «id  tut  ho  would  have  aooe^rted  them  if  he  had  funds, 

XmsMJiig  tiw  lund  on  aceoont  of  which  the  bdls  were  drawn) ;  that  he  had 

ant  btMi  aUe  to  obtain  diose  finids  ftom  France;  but  that  when  he  did 

Aem  he  would  pay  the  bills :  it  was  held,  that  ibis  amounted  to  t 

~  acceptamse  of  fbe  Inlls ;  and  that  the  defendant,  having  sub- 

beeone  pesscsssd  of  the  fend  in  question,  was  bomid  to  pay  ihe 

(e).    But  a  mere  promise  by  a  debtc«r  to  his  creditor,  that  if  he  would 

tew  a  bin  imon  him  «t  a  certain  date  for  the  amount  of  his  demand,  he 

■fcooid  tt«n  MRve  iSbn  money  and  would  pay  it,  does  not  amount  to  an  ac^ 

«iplaMeof  lihebfllwhen  drawn ;  and  an  mdorsee  for  a  valuable  oonsidera- 

tieii,  baHPeoD  whom  and  the  drawee  no  conanunioation  passed  at  the  time 

^  bis  taking  tiie  bill,  can  neidier  recover  upo»a  count  upon  the  Inll  as 

«eoipled|  Mr  on  the  geneial  counts  as  for  monev  had  and  received,  &o.(Y) 

KoT  dsKs m  iftswer  received  at  ^  home  of  the  drawee,  ''that  the  bin 

would  be  taka  *i^  when  due,"  amount  to  an  acceptance,  unless  it  can  be 

ikuwm  ftfltlka  answer  was  civen  by  the  drawee,  or  by  his  authority  (g). 

J*  iriim  4ba  bdders  of  a  rorem  bill  presented  it  to  the  drawees  for  ao- 

wideli  beii^  lelused,  Siey  protested  it  for  non-aoeeptance,  axid 

«li  Ibe  day  when  it  became  due,  presented  it  to  (Jie  drawees  fyt 

making  a  change  for  the  expenses  for  protesting  it ;  to  which 

pes  wM,  **  th»  mil  will  be  paid,  but  we  cannot  ulow  you  for  k 

ptnlest,'*  when  the  holders  refused  to  receive  payment  without 

:  it  wis  held,  that  liie  drawees  might  revoke  uieir  offer  to  pay, 

on  the  ground  that  it  did  not  amount  to  an  acceptance  of  the  bill  by 

them  (A).  And  where  a  bill  being  presented  by  the  indorsee  to  the  drawee 

Sir  acceptance,  the  latter  on  accepting  it  said,  that  he  expected  a  remit- 

Inee  mm  the  drawer  in  a  few  da^s,  and  that  as  he  had  a  bm  of  the  drawer 

Ift  Ilia  bands,  which  would  be  paid,  he  would  take  all  risks :  it  was  held. 

All  dds  conversation,  together  with  the  bill  accented  by  the  drawee,  did 

aatHiemt  to  sufficient  evidence  to  entitle  the  inaorsee  to  recover  aeainst 

Ae  dnswee  the  amount  of  the  bill  accepted,  on  a  count  for  money  Iim  and 

latm'f  ed  (t). 

Hm  woras,  ''  There  is  your  bill,  it  is  all  right,"  does  not  amount  to  ah 
aeeaplance  (At).  Nor  upon  a  request  to  A.  to  accept  a  bill,  and  draw  upon 
B.  for  the  uke  sum,  is  me  mere  act  of  drawing  upon  B.  an  acceptance  (/)• 
Aad  a  mere  aoceptonce  without  delivery  to  me  nolder  is  not  sufficient  to 
walri*  Ae  contract  binding  (m). 

tn  one  case  it  was  held,  that  in  those  cases  to  which  the  statute  I  &  ^ 
Geo.  IT.  c.  78,  does  not  apply,  the  drawee's  keeping  a  bill  which  is  pre- 
sented to  him  fbr  acceptance  may  amount  to  such  (n).  But  it  may  be 
j«tly  doubted,  whether  in  any  case  the  mere  detention  of  a  HO)  for  aH 
unreaeonscble  time,  by  the  drawee,  with  whom  it  is  left  for  acc^^tance^ 
3d  point  of  law  amounts  to  an  acceptance.  Thus  the  vendor  of  goods 
Iwd  been  in  the  habit  of  drawing  bills  in  payment  upon  the  vendee,  and 

(d)  P!«rs4>AV.2)iml0p,  Cowp.571.      559;  sod  see  Bishop  v.  Hdwe,  and 

(e)  Mendiiabal  v.  Maehado,  3  M.      Same  v.  Bayly, 3  M.  5c  S.  362. 

dfc  Soott,  841  ;  6C.&  P.  218.  (h)  PoweU  v.  Jmm,  I  Esp.  17.— 

(/)  Johfuan  V.  CoUitigi,   1  East,  Keoyon. 
m.  (0  Smitht.yiiten^lT.VL.W9. 

(g)  Sayerr.Kitehm,lEMf.W9^  (m)  Cor  v.  TVdy,  1  D.5(  R.d8;  5 

Ki&ayu.  B.  5c  A.  474. 

(Jk)  ilmifnsii  V.  Heath,  4  M.  5c  S.  (n)  Hartey  v.  Martkh  Bail.  Bills, 

303.  149 ;  1  Camp.  525,  a. 

(i)  WhitweUr,  Bennett,  3  B.  &  P. 
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discounting  tlie  same  with  b»nVers,  by  whom  tlie  billa  were  tranmnilt«d 
by  post  for  acceptance  :  the  vrnilec  cautioned  tht  bankers  to  inquire, 
When  tliey  diicounted  any  bucIi  hilli,  whether  the  gonda  far  which  luch 
bills  were  respecdvcly  drawn  had  been  delivered,  and  tbe  carrier's  receipt 
sent,  and  asnircd  tbem,  that  in  (hat  case  tbey  trould  be  accepted ;  tbe 
bankers  afterwards  discounted  a  bill,  and  transmitlfd  the  same  for  accept- 
ance to  thu  vendee,  who  detained  JC  in  his  pomeasiini  for  ten  days,  aod 
then  informed  the  bankers  that  he  could  not  accept  the  hill,  aa  the  invoice 
of  the  gooil*  hod  not  been  delivered ;  and.  sAer  a  further  interral  of  six- 
teen days,  the  bankers  having  made  no  ot^ectiou  lo  his  detaining  the  bil^ 
returned  tbe  same  ;  tlie  vendor  liBving  tlien  stopped  payment,  without  de- 
livering the  goods,  nr  sending  the  carrier'*  receipt ;  it  was  held,  that  the 
drawee  of  tbe  bill  wnsnot  liable  as  acceptor  (o>.  Sowhereanaceeplaneeof 
a  bill  was  refused  by  tha  defendant,  but  it  remained  afterwarda  for  a  con- 
siderable space  of  time  in  his  hands,  and  was  ultimately  destroyed  by  bim ; 
it  was  held  by  three  justices,  (diss.  Lord  Ellenborough,  C.  J.,)  that  the 
defendant  was  not  thereby  liable  as  aecenior  of  the  hillQ)). 

In  taking  a  bill  (o  be  accepted,  caro  shotdd  be  biken  not  to  allow  tbe 
bill  to  go  intn  any  person's  tinnds  who  may  attempt  lo  commit  a  Iraud. 
Thus  it  if  tlip  rn^nilaranil  iminl  course  of  business  in  commercial  transact- 
tions  t<i  [111".  <  I  :  I'lli  "I   I'Mohange,  led  for  accepiitnce,  to  any  person 

who  m.  Ill  -III    describes  any  private' JiSrk  upon  it  j   and 

if  the  clerK  nt  llie  party  leaving  it,  by  his  conduct  enables  a  strBngtT  to 
ditcover  the  mark  or  number,  in  consequence  of  which  the  bill  is  debvered 
out  lo  him,  the  party  leaving  it  cannot  maintain  trover  for  the  bill  Bgainit 
tbe  party  who  so  delivered  it  out  (j). 

7.  E^ectoferailaganAcaptance.'] — Ifanacceplorhaveonceputhisnaine 
to  a  billas  acceptor,  it  has  been  holden  that  he  cannot  afterwards,  by  erating 
bis  name,  discharge  his  acceptance(r).  So,  where  a  bill  was  left  for  accept- 
ance, and  accepted,  but  the  acceptance  was  afterwards  cut  otT,  and  tbe  bill 
returned  in  that  mutilated  state,  it  was  held,  that  the  acceptance  being  once 
made,  it  could  not  be  revoked,  and  thatthe  acceptor  was  still  boundU).  But 
in  another  case  it  was  held,  that  where  an  acceptance  of  this  sort  waa  made 
and  cancelled,  and  the  bill  noted  far  non-acceptance,  the  holder  could  not 
afterwards  sue  upon  it  as  an  acceptance  (t).  So  where  a  bill  was  left  for 
acceptance  at  the  house  of  a  hanker,  and  was,  in  fact,  accepted ;  but  be- 
fore delivery  to  the  holder,  the  acceptance  was  cancelled ;  it  was  held,  that 
the  banker  might  so  cancel  his  acceptance;  and  that,  before  delivery  to 
the  holder,  the  contract  was  not  complete  (_u).  And  where  defendant,  id 
discharge  of  a  debt  to  plaintiff,  indorsed  hills  to  him,  which  had  been 
drawn  and  indorsed  to  the  defendant  by  parties  in  France,  but  were  ac- 
cepted by  a  person  in  this  country,  and  payable  at  a  banker'   '  * 


C'ntift'indoned tbem  over;  andontheir  heingpreaentedforpayment.tbe 
ker't  clerk  inadvertently  cancelled  the  acceptances,  but  immediatelr 
wrote   opposite  to  them,    "cancelled  by  mistake:"   but  the  bills  v 
not  paid,  there  being  ,"■   -•"'*"       -> 
a  house  to  which  they 

(o)MB«T.v.Bor/-,2B.  &A.2S.  (i)Trt«m«-».  Odd.*.  Bayl.  BilU, 

(p)   Jeunt  V.    Ward,    1   B.  Si  A.  161.— Kenyon. 

653;  S  Stark.  326.  (I)    Be-iinck  v.   Danii'i.    6  East, 

(q)  MorriH.™  t.  Hachcnan.  6  C.  it  199 ;  2  Smith,  337. 

P.  1B.-Ullledile.  (u)  C«  v.  Troy,  1  D.i  R.  SB;  5 

(r)  ThvmtBn  v.  Dick,  4  Eip.  370.  B.  Jc  A.  474;  aod  see  ralda  T.  Ifiii- 

— Ellenboioagh.  Ur,  1  Taunl.  420. 
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iclbwd  payment  in  eoosequence  of  the  cancelling ;  tbey  would  otherwise 
hmve  honoured  them.  A  re-acceptance  was  obtained  firom  the  acceptor, 
hat  he  dM  not  pay  the  hills.  The  plaintiff  then  took  them  up  ana  re- 
turned them,  ranilarly  protested,  to  the  defendant,  who  applied  to  the 
l^or  indorsers  ror  payment,  but  they  refused.  The  defencumt,  who  re- 
•ided  abroad,  cited  the  drawers,  the  intermediate  indorsers,  and  the  plain- 
ti^  before  the  Tribunal  of  Commerce  at  Lyons,  for  the  purpose  of  obtain- 
ing a  guarantee  for  himself  against  liability  on  the  bills.  That  Court  ad- 
jnmM  him  and  the  other  parties,  except  the  plaintifi)  discharged  from 
lialmity,  and  decreed  that  the  bills  should  remain  to  the  plaintiff's  debit. 
The  plaintiff  then  carried  the  cause  to  a  Court  of  appeal  in  France,  which 
eonfirmed  this  decree,  assigning  as  a  reason  that  the  cancelling  of  the 
acceptances  operated  as  a  suspension  of  leeal  remedies  against  the  accep- 
tor, and  was  equivalent  to  a  delay  granted  him  by  the  holders,  with  whom 
the  plamtiff  was  identified,  and,  consequently,  that  the  other  parties  to  the 
bflls  were  diachaiged :  it  was  held,  that  the  French  Courts  bad  mistaken 
the  law  oC  Enriand  fs  to  the  effect  of  the  cancellation ;  and,  therefore, 
that  the  defendant  y^n^  still  liable  at  the  plaintiff's  suit  for  the  debt  in 
lemd  of  which  the  bills  were  giveu,  notwithstanding  the  decree  (j). 

By  the  usage  of  trade,  a  check  may  be  returned  by  the  hanker  on 
wbom  it  is  drawn  (^"^l  five  in  the  afternoon  of  the  day  on  which  it  is  pre- 
sented for  paym  .c ;  although  it  has  previously  been  cancelled  by  mis- 
take (y). 

8.  Where  the  Acceptance  of  a  Bill  it  refuted.'] — If  an  acceptance  be  re- 
Ibsed,  it  is  the  duty  of  the  holder  to  give  immediate  notice  to  the  drawer, 
wliidi,  if  he  neglect,  the  responsibility  of  the  drawer  will  be  gone.  And  in 
■ome  instances  it  will  be  necessary  to  protest  the  bill  also.  But  where 
A.  B.  draws  a  bill  at  thirty  days'  sight  on  A.  B.,  A.  B.,  the  drawer  is  not 
entitled  to  notice  of  non-acceptance  (z). 

As  most  of  the  cases,  however,  on  this  subject,  apply  also  to  the  disho- 
noiir  of  the  bill  with  respect  to  payment,  we  shall  postpone  the  investiga- 
of  this  subject  until  we  come  to  that  head  of  toe  cnapter. 


Sec  VII.— PaasENTMBNT  foe  Payment. 


1.  Ai  what  Timtf  in  rrferenee  to 
ike  Day,  Pretentment  mutt 

be  made 

1.  Where  the  Bill  u  payable 
on  Demand 


1200 


ib. 


2,  Where  Payable  after  Date  1201 


3.    Where    payable    after 

Sight    1202 

2.  Within  what  Hourt  Pretent- 

ment  mtut  be  made t6* 

3.  Where,  and  to  vhom,  Pretent* 

ment  must  be  made 1203 


We  next  come  to  consider  the  necessity  of  presenting  a  bill  for  pay- 
ment, and  the  manner,  &c.  in  which  it  must  be  done ;  in  reference  to 
which  it  may  be  laid  down  as  a  general  rule,  that  in  all  cases  such  a  pre- 
sentment must  be  made.  Thus  although  on  the  day  before  a  bill  becomes 
doe,  the  holder  applies  to  the  drawee,  who  informs  him  that  he  has  no 
effects  of  the  drawer  in  his  hands,  but  that  they  will  probably  be  supplied 
before  the  next  day,  and  on  that  day  the  drawer  informs  him  that  he  wiU 
endeavour  to  provide  effects,  and  will  call  upon  him  again,  this  does  not 


(r)  Naoelli  v.  Roui,  2  B.  &  Adol. 
757 ;  sad  lee  Raptr  y.  Birkbeek,  15 
East.  17. 

{y)  Fermandey  v.  Glynn,  426.  n. 

3  F 


— Ellenboroogh. 

(s)  Rnaeh  v.  Ottler,  1  M.  &:  R. 
120. 


BiUt  af  Eteka*ge  out  Prvmtiory  Nolet. 


n 


noo 

lUpenede  the  Decmity  of  a  presentnieiit  on  that  day  (a).  So,  if  tba 
draww  go  abroad,  leaviog  an  a^nt  in  England  witli  power  to  accept  tuU^ 
A  bill  K)  accepted  miut,  when  due,  he  presented  to  the  agent  tor  payment 
if  tlie  drawee  continue  absent  (i J. 

In  caae«  where  an  acceptanoe  ia  msdE  for  the  honour  of  »oine  partf  t* 
Qie  bill,  such  an  acceptance  ia  conditional  only,  and  thcrelbre  preaentment 
lor  payment  must  be  made  to  the  drawee  al  maturity,  even  in  the  caw  of 
a  bill  payable  aAer  eight  (■-).  Thus  where  a  foreign  bill  wai  drawn  ea 
C.  BOd  Co.  at  Liverpool,  payable  to  A,  in  London ;  the  drawees  hsnng 
refuted  to  accept,  it  WM  accepted  bp  B.  in  London,  for  the  honour  of  tbe 
payee,  if  regularly  proteited  andrcAiied  when  due ;  and  it  was  held,  in  an 
Action  against  the  acceptor  for  honour,  that,  by  tl>e  Bpeciol  form  of  tba 
Mcepluice,  a  prewntmeut  for  payment  to  the  drawee  in  Liverpool,  a  ro- 
fatai  by  him,  and  a  protest  there,  were  necesaary:  and  Ihereiore  tliat  the 
bill  wa>  properly  presented  forpaymeut  there  on  thedsj  it  became  due  (J). 
An  acceptor  for  the  honour  of  the  drawer  of  a  bill,  originally  accepted  bf 
the  bankrupts,  having  takeu  up  tbe  bilt,  ought,  if  tbe  bankmpti  had  no 
cBecta  in  their  handa,  to  reaort  tint  to  the  drawtr^f). 

1.  Al  Khat  Titae,  in  referenct  to  the  Day.  PracnlnuHl  muit  heaiadc 
Thi*  of  CDime  must  depend  upon  the  time  when  the  bill  or  Dote  U  mad* 

1.  Where  the  Bill  is  payable  on  Demand.} — If  a  bill  be  made  pa^TtUe  en 
demand,  or  when  no  time  of  panraunt  i*  CTprcwed,  it  ia  payable  ioatantly 
Ml  ptcaentmenl,  without  any  allowance  of  days  of  grace,  and  tbe  prcamt- 
Bent  for  payment  of  socb  a  cbeck  or  biH  must  be  made  within  a  reMa»- 

«Me  time  after tb«  receipt  oHt(J);  a        "  "       '  ''" ' 

veapect,  although  the  note  or  draft  h 

*"  o  wbM  »ball  be  conaidered  a  reMonsUe  time  ii 


ft  be  not  a  bill  of  e 


trBiitactionB(A).  It  has  been  decided,  that  where  a  bill  payable  on  demand 
ii  taken  in  payment  for  gooda,  it  is  not  necessary  to  present  it  the  sante 
day  on  which  it  is  received  (i).  If  ft  be  presented  at  any  time  the  foUow- 
ing  day  it  will  suffice,  within  which  time  the  bolder  ia  bound  to  present  it 
lot  payment ;  but  if  he  pay  it  to  his  bankers,  which  be  has  a  right  to 
do  (k),  befon  the  tfane  ai  iriucli  the  bankers,  hv  presenting  it  at  the  clear- 
iog  house,  might  obtain  payment  of  the  same,  ttie  drawer  i«  not  diechuged 
by  their  onittiDS  m  to  {wesent  it,  although,  according  to  tbe  custom  of 
XiMidon,  it  nuqr  be  inparative  upon  tbe  bankers,  as  between  them  and 
their  cuttomers,  so  to  present  it  (7).     And  where  a  banker  in  London  n- 


(■)  Pridtaux  T.  Collier.  2  Start. 
ST. — EUeabonmth. 

(S)  Philift  I.  AHlimg,  3  Tawit, 

(c)  TUltriM  T.  Oemains,   7  B.  & 

C  <m ;  1  U.  &  R.  a»t. 

(d)  Mildull  V.  Bmring,  10  B.  &  C. 
4;  4  C.  &  P.  36;  M.  &  M.  381  i 
iliurs  v.  CatmoM,  16  Eut,  391. 

((>  Et  parte  WatlitTiatk,  S  V«t. 


(k)  Sea  Si»tt  T.  Ltftrti,  9  Ettt, 

(t)  Afplem  T.  SwHtuppIf,  3  Doari. 
137  ;  BayL  Bills,  193  ;  and  see  AM- 
ui/v.Hafi,  SDoogl.  113. 

(l[)3TaaDt.388. 


(0  Beddififtoa  v.  SttiUnch 
&  U.  641 ;  4  B.  &  Adol.  7 
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*  cluck  bj  the  general  post,  he  is  not  bound  to  present  it  for  pay* 

ment  until  the  following  day  (m). 

Bt  the  practice  of  me  London  bankersy  if  one  banker,  who  holds  a 
diedk  dmwii  on  another  banker,  present  it  after  four  o'clock,  if  it  be  not 
tiMB  paid,  a  mark  is  pot  on  i^  to  show  that  the  drawee  has  assets, 
and  nat  it  win  be  paid ;  checks  so  marked  have  a  p-ionfy,  and  are  ex-* 
dMHcad  or  paid  next  day  at  noon,  at  the  clearing  house :  it  has  been  de- 
cide^ that  a  check  presented  after  lour,  and  so  marked,  and  carried  to 
te  iliiaiing  house  next  dav,  but  not  paid,  (no  clerk  from  the  drawee's 
Woaa  attending,)  need  not  be  presented  for  pavment  at  Uie  banking-house 
cf  tibe  drawee^),  as  such  a  marking  onder  this  practice  amounts  to  an 
acceptance,  payable  next  day  at  the  clearing  house.  Where  a  servant 
receircd  cm  behalf  of  his  master,  in  payment  of  goods  sold,  country  bank 
notes,  at  one  o'clock  on  Friday  afternoon,  and  paid  them  to  his  master 
after  banking-hours  on  Saturdlay  evening,  and  between  three  and  four  in 
tfie  afternoon  of  Saturday  the  bank  stopped  pa3rment :  it  was  held,  that 
there  was  no  ladies  in  not  presenting  the  notes  before  the  bank  stopped 
on  the  Saturdsy(o). 

2.  At  what  Time  to  he  presented  when  the  Bill  is  made  payable  after 
DaieJ] — Where  UUs  or  promissory  notes  are  made  payable  at  a  certain 
time  f/Ur  date,  or  on  a  oay  specined,  three  days'  grace  are  allowed  (j>). 
And  It  win  nuike  no  difierenoe  tboiuh  it  be  a  promissory  note  payable  to 
A^  withovt  adding,  "  or  to  his  order,"  "  or  to  bearer"  (g).  And  three 
dajB  citgifmse  are  w>wed  on  bills  drawn  and  payable  in  Scotland,  so  that 
the  limitation  of  an  action  on  such  bills  only  begins  to  run  from  the  third 
or  last  day  of  grace  (r).  In  reckoning  the  time  for  the  presentment  of  a 
biOy  the  my  of  presentment  is  exclusive  (<).  Where  the  plaintiff,  in  York- 
shive,  on  the  26th  of  December,  received  a  bill  payable  in  London,  which 
bccsmc  due  on  the  28th,  and  kept  it  in  his  own  hands  until  the  29th, 
whan  he  sent  it  by  post  to  his  bankers  at  Lincoln,  who  duly  forwarded  it 
to  London  for  presentment,  and  the  bill  was  dishonoured :  it  was  held, 
that  the  plaiuti^  by  keeping  it  in  his  hands  until  the  29th,  was  guilty  of 
iKhes  (/)•  But  in  a  case  where  a  bill  drawn  on  Leghorn  was  not  pre- 
sented in  due  time,  owin^  to  the  political  state  of  the  country  at  that  time, 
winch  rendered  it  impossible  to  present  it,  it  was  held,  that  it  being  after- 
wards presented  for  payment  with  due  diligence,  and  refused  for  want  of 
(mentation  at  the  time  when  it  was  due,  the  holder  might  recover  against 
me  antecedent  parties ;  and  evidence  of  this  impossibility  of  presentmg  at 


m)  Rid^ord  v.  Ridgt,  2  Camp. 

'.^Ellenborougb. 

n)  Robton  v.  Bennett,  2  Taunt 


(«)  Jmmn  r.  Holdiuh,  8  D.  &  R. 

(p)  Brown  v.  Harradan,  4  T.  R. 
148  i  and  see  Ward  v.  Honeytoood,  1 
I)oagL6U 

tSmHhv.KendaU,6T.K.  123; 
231. 
Ferpumn  v.  Deuglas,  6  Bro.  P. 
<X376.  At  Hamborgh,  the  holder  of 
a  bin  is  not  bound  to  present  it  nntil 
Ac  ek«<SDth  day  after  the  tine  limited 
for  iu  payment,  where  the  eleventh 
day  is  a  post  day ;  if  it  is  not,  be  must 

3 


present  it  on  the  next  preceding  post 
day,  unless  the  drawee  reside  at  Lu- 
beck,  or  Bremen,  or  other  places  near 
Hamburph,  which  are  in  daily  inter- 
course with  It,  in  which  case  the  holder 
need  not  present  it  until  the  eleventh 
day,  although  that  day  be  not  a:  post 
day ;  GoLdimith  v.  Shee,  and  Same  v. 
Bland,  Bayl.  Bills,  199. 

(«)  Letter  v.  Garland,  15  Ves.  jna. 
264.  In  reckoning  a  presentment  for 
payment  on  the  day  before  the  bill 
became  due,  allowing  days  of  grace, 
is  premature;  Wiffen  v.  Roberts,  1 
£sp.  261.— KenyoB. 

(t)  Anderton  v.  Beck,  16  East,  248* 


f2 


( <if  Bxckttitgc  md  pTMimoiy  Kola. 

K  ottiie  maturity  of  t)ie  bill  [cilglitlir  girrti  on  the  ardinitry  ■rcrtnent 
lluil  it  was  duly  preseiileU(y). 

A  mouth  on  a  bill  nf  exchange  u  a  eaUadur  month,  ao  that  a  bill  drsim 
on  tbc  l>t  of  July  will  be  due  oil  the  Itl  of  AuguM,  and  with  llie  three 
d«ya  grace,  muit  be  paid  on  tlie  Itli.  Bnt  where  the  day  of  nayment  fall* 
on  a  Siiuilay,  it  muni  be  made  on  the  preceihng  day.  And  liy  39  4  W 
UtK).  III.  c.  42,  bills  and  natei  becoming  due  on  Good  Friday,  are  to  be 
payable,  and  may  be  noted  and  proteited  on  tlie  day  preceding,  in  the 
■ame  iiiuimer  as  bills  and  notes  becoming  due  on  Sunday  or  Christmas- 
day.  And  by  7  &  S  Geo.  IV.  c.  15,  a.  2,  ihe  same  regulatiou  b  pwde  at 
regards  proclamation  daya  of  fast  and  thanksgiving.  And  bv  a.  3,  Good 
Friday,  Chriilmss-day,  and  proclamation  days  of  &it  and  IhBnkaei'riD& 
sre  to  b«  considered,  sa  to  bills  aud  note*,  as  in  all  respccU  as  Sunday. 

3.  Al  vlial  T^iae  Prciealmtnl  miul  be  inaiJe  icherc  Ihe  Sili  i$  payahU 

fer  Siglil.'] — Where  a  bill  is  drawn  payable  so  many  days  a/tcr  'ight, 
I  computation  is  from  the  day  of  acceptance,  or  protest  Gir  non-ac- 
eeptance{»).     It  seems  oot  to  be  a  settled  rule  whether  days  of  ^race  are 
bills  so  payable  (d);  though  the  weight  of  autborily  la  ia  &- 


IT  of  the  (IIIUBHI 

Wher.-,-.l.Ti..> 


■■■■■■■■   ■h-rur  of  the 

sealed  Ibrpayrai^nt  to  the  Qraweo  and  the  acceptor  lor  honour;  it  waa  hdd, 
in  actions  against  the  latter  and  the  drawer,  that  these  presentment*  toe 
panneiit  were  made  at  a  proper  time  (£}. 

The  bolder  of  a  bill  or  note  is  entitled  to  know  on  the  very  day  the  UQ 
becomes  due  whether  it  is  to  be  paid  or  dishonoured  (c).  Therefore, 
where  the  banken  of  the  drvwee  pay  the  amount  to  the  holder  on  the  day 
the  bill  becomes  due,  and  on  the  followiiig  day  discover  Ihe  acceptance  lo 
l>e  a  forgery,  and  give  the  holder  notice  of  the  fact,  they  cannttt  recover 
back  the  amount  from  the  holder  (rf). 

2.  Within  mhat  Houri  Prclcnlation  jmul  bt  ntoiJe.] — The  holder  of  a 
bill  accepted  payable  at  a  banker's,  impliedly  afrees  to  present  it  for  pay- 
ment within  the  usual  banking  hours  (c)  ;  as  a  banker  is  not  bound  to  pay 
a  bill  which  is  accepted  payable  at  his  house  after  such  houn ;  hence  ttw 
pretentment  in  the  evenmg  by  the  notary's  clerk  is  not  a  preseDtment  for 
payment  (J'),  nor  will  any  inference  be  drawn  from  the  circumstance  ct 
the  bill  being  presented  by  a  notary,  that  it  had  been  be/ore  presented 
vitbin  banking  hours  ^). 

But  the  presentment  of  a  bill  after  the  usual  boun  is  sufGcient,  pro- 
vided there  be  somebody  at  the  place,  who  sees  the  bill,  or  gives  an 
answei(A).     And  where  a  bill  was  drawn  and  accepted  for  the  accommo- 


(y)  PaHtnn  r.  TiwnUy,  3  Smith, 


323, 


(a)   . 


.  Thm 


431  i   S.  C.  man.  At 
Bajl.  Bills,  79. 

m  WilUaml  *.  GsnuiM,  7  B.  & 
C.  468  ;  1  M.  &  R.  394. 

(c)  Coda  V.  Moiitrman,  4  U.  Ec  R. 
67S;  9B.  &C.90S. 

(d)  Ibid. 

(t)  Farktr  v.  C«nIiiN,  7  Eact,  38S ; 


(/)  Whitaktr  r.  EnglaTid  (Bank), 
6C.&P.  TOO;  IC.M.  &R.  T44; 
&Tyr.368i  1  Gale,  54. 

(g)  Elfird  V.  Tttd,  1  M.  fie  S.  38. 

(A)  Hmry  v.  Ltt.  2  CLit.  IM ;  W* 
alio  Bynnrr  >.  Ruiull.  T  Moore,  367; 
1  Biag.  23 ;  Hill  v.  Hup,  D.  &  R. 
N.  P.C.  67j  Ganetl  v.  Wotdatk.  6 
H.  &S.  44;  IStafk.  476. 
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fcion  of  die  mdoner,  which  was  not  presented  till  after  hanking  hours, 
when  the  answer  given  to  the  holder  was  "  no  effects;"  and  the  mdorser 
^^ipUed  to  the  indorseei  aAer  declaration  filed,  for  further  time  to  make 
MTment  <tf  the  hill;  which  declaration  alleged  the  fact,  that  the  hUl  was 
duly  presented  for  payment:  it  was  holden,  that  it  was  evidence  of  a  waiver 
of  ttie  dbjection,  with  notice  of  the  fact,  of  which  he  had  the  means  of  in- 
ibmiing  himself  (t). 

Whm  a  hill  is  made  payable  at  a  counting  house,  a  presentment  be- 
tween SIX  and  nine  o'clock  in  the  evening  is  sufficient  (/c),  or  at  the  same 
hoar  at  the  office  of  an  attorney,  though  it  be  in  the  month  of  February  (/) ; 
nor  will  it  will  make  any  difference  although  at  that  time  the  house  be 
drat  up,  and  no  person  there  to  pay  the  hill  (m). 

3.  Where  and  to  whom  Presentment  must  be  made.'] — By  the  1  &  2 
Geo.  IV.  it  was  enacted,  that  where  a  hill  was  accepted  payable  at  a 
lianker^t  or  elsewhere,  without  further  expression  that  such  an  acceptance 
must  be  considered  a  general  one ;  and  that  to  qualify  the  acceptance,  the 
bill  must  be  made  payable  "  at  the  banker's  or  elsewhere  only  and  not 
otfaerwise  or  elsewhere." 

An  aooeptanee  of  a  bill  drawn  payable  to  plaintiff's  order  in  London,  is 
*  gencnl  acceptance  within  this  statute ;  ana  a  special  presentment  need 
not  be  alleged  or  proved  (n).  And  where  the  holder  of  a  bill  carried  it 
when  dne^  to  the  residence  of  the  acceptor  stated  in  the  bill ;  and  finding 
the  house  closed,  inquired  for  the  acceptor  in  the  neighbourhood,  but  could 
not  hear  of  him ;  it  was  held  that  the  bill  was  dishonoured  (o). 

Presentment  of  a  bill  payable  at  Messrs.  A.  B.  and  Co.'s,  who  are 
liankers  in  London,  to  their  clerks  at  the  clearing  house  is  sufficient  (;?). 
We  have  before  seen  that  a  bill  accepted  for  honour  must  be  presented  to 
the  drawee  at  maturi^  before  the  drawer  can  be  charged ;  and  a  present- 
ment to  the  acceptor  for  honour  only  is  not  sufficient  (^). 

But  there  is  a  distinction  to  be  observed  where  the  place  of  payment  is 
mearporated  in  the  hodu  of  the  bill.  As  where  a  bill  was  drawn  with  the 
words  "  pay  to  my  order  in  London,"  in  the  body  of  the  bill,  and  was 
directed  to  the  drawees  payable  in  London,  who  accepted  it  at  Messrs. 
J.  L.  and  Co.,  hankers  in  London ;  in  which  case  it  was  held,  that  a  pre- 
-aentment  at  J.  L.  and  Co.'s  was  necessary  to  charge  the  drawer,  although 

»th6  statute  such  an  acceptance  is  general ;  and  that  the  circumstance 
the  drawer  having  negotiated  it  af&r  such  acceptance  made  no  dif- 
lerence  (r).  And  the  same  rule  is  observable  with  respect  to  promissory 
notes.  Tnus  a  memorandum  at  the  foot  of  a  promissory  note  indicating 
a  particular  place  of  payment,  forms  no  part  of  the  bill,  tboueh  shown 
to  be  contemporaneous  with  the  note  itself  (i) ;  so  that  where,  by  such  a 


(i)  Hapley  v.  Dufresne,  15  East, 
375. 

(k)  Morgan  v.  Damson,  1  Stark.  114. 
— EUenboroogb.  Barclay  ▼.  Bailey, 
1  CamjDu  527. — ElleDborougb. 

(I)  Trig$s  V.  Nswnham,  10  Moore, 


249;  1C.&P.631. 

(m)  WiOdns  v.  Jadis,  2  B.  &  Add. 
188;  1  M.&Rob.41. 

(ii)  FayU  T.  Bird,  6  B.  &  C.  531 ; 
9  D.  &  R.  639 ;  2  C.  &  P.  303 ;  Set- 
hy  ▼.  Edan,  3  Biog.  611 ;  11  Moore, 
^11. 

(o)   HtiM  ▼.  AUely,  1  Ney.  &  M. 


433. 

(p)  Reynolds  v.  Chettle,  2  Csmp. 
596»— EUenborottgh ;  S.  P.  Robton  v. 
Bennett,  2  Taunt.  388. 

(q)  Ante,  1200;  and  see  WiUiams 
V.  Germaine,  7  B.  &  C.  468 ;  1  M.  6c 
R.394. 

(r)  Gibbs  v.  Maiher,  (in error),  2  C. 
&  J.  254 ;  2  Tyi.  189 ;  8  Bing.  214; 
1  M.  &  Scott,  387. 

(f )  WiUiams  v.  Waring,  5  M.  &  R. 
9 ;  10  B.  Ac  a  2;  Price  v.  Mitchell, 
4  Camp.  200. 


I  QiOi  <y  Eadiatge  aad  Pnmittory  Notet. 

MtmiimK,  it  ii  Biaik  (nable  U  b  [iMiiiiiw  pUor,  tkb  doOT  MM  < 
»  ■  pMt  df  th«  MiiMract, »  •■  to  Bwkfi  it  ■>  i.imtj-  for  a  party  ■ 


ami  tbe  filxe  of  paymeiit  br  aln  piinud  et  tb<  bottom,  ■  ipedd  |i 
MeM  Am  it  aeBmmjtx)- 

If  ■  pulicidu' borne  be  DieoiiaQvdin  the  body  of  »  dM«,  ■  [ii  i  iwliiii  iil 
ftM»i>  iweflMBry  even  to  duap  dieiDak«(^)l  and  ualnB  di*  naka 
diadia^*  ih«  btdder  from  the  praacBlaMat  aM  damon^  liw  ^jwtatmaat 
and  drmand  mutt  be  tXl^gei ;  in  jnl^  wUiA  it  wfll  not  bo  aiKaeal  to 
•Ule  that  the  m^ten  became  iiwolvMI,  mi  ceaaad,  ni  i^oUjr  d«diiHd, 
■nd  reTiucd  Uien  and  theticcbrtli  to  p«f  M  tb*  flaM  ^teiOod  any  oT  tbn 
Dote* ;  nor  am  it  be  iotendad  from  an  aU^atiou  of  refiwa^  tbat  tfaer« 
woi  apieieniinvuil'i). 

But  if  ibe  m^en  of  a  note,  lianiig  become  insolvent,  abut  tip  tad 
abacdoo  tbeir  tLop,  it  i«  evidatm  of  a  declaratioti  I«  sii  the  world  ul  (bar 
refua»l  to  pay  theii'  notci  lltere  (u).  And  if  a  note  b«  iiiad«  payable  at  a 
potticularliDUic,  i  di^uand  of  pajincut  at  that  houte  it  a  diuuaiid  on  tbe 
maker.  Thiu  if  A.  make  a  Dot«  payable  to  B.  or  order,  nilh  a  memoran- 
dum upon  it  tbat  it  vill  be  ptiid  a.t  tlte  bouse  of  C,  irLo  in  A.'f  banker ; 
•nd  in  the  eatne  of  buaiiWM  tLa  oote  it  indotwd  to  C;  in  w  actitm  bf 
C  sfaitul  the  iodoner,  it  ia  not  iM<aNwy  lo  prove  an  actual  demand  <ni 
A.ll). 

If  a  countn*  banker 'i  note  be  loadi;  payable  al  two  places,  (he  holder 
J>Ai  a  li^  to  praaent  it  at  either,  and  if  psymant  be  thm  nfiind,  it  n  no 
Aeteoet  Aot  be  mj^  villi  more  eanT«nieiua  have  pnaoted  it  at  tba 
stfier  {dace,  vbm  it  would  hare  baau  paid(c). 

(•>)8Ml303.n.(Oibatia>tbecaie 
of  Spreuli  T.  Ltgg;  1  B.  b  C.  I«. 

(i)  Trtetlhick  T.  Erfirm,  1  Stait. 

468.— Ellaabonmiih.  read  on  the  jwat  proaHw  by  Om  tu 

(S)  £>ul<nn  *.  Bamm,  14  Eait,  -  ~-         " 
GOO i  Bay).  Bilk,  nfi;  a.P.Rtclur. 

Cai^Ml,  3  Camp.  347.  ma  proceo,  uoogB  UDoer  a  miMatM 

(O  AoHi  T.  ifinM,  (ia  ami),  fi  ChiiMiui  aame;  and  tba  *ariaaca  b»> 

TauLSOi  tDdMaaTauDt.  399,  n.  tweeo  Kay  and    Kay,  which    wva 

tUina  Y.  Bbwu.  16  EjuI,  U2.  uaaded  alike,  not   Wag    material. 

Sauvderim  v.  Judgt,   2  H.  There  bad  alas  been  a  part  paymeat 

111.    It  wai  held  in  one  cau  oa  the  notei  duly  picieDied.    Didm- 

that  if  a  demaod  be  proved  lohare  un  *.  Bmim,  W  Emu,  110;  bst  tee 

been  made  at  the  place  vhere  tbe  bill  Wild  w.  tUnnard,  1  Cimii.  42&  D.  j 

or  note  ia  made  payable^  in  an  ac-  and  NicJuIli  t.  Baittt,  3  Camp.  49B. 

tiiin  by  lh«  balder  aninil  the  mikcr,  (<)  Bmehing  r.  Ooictr,  HolL  313.— 

it  it  BO  otgef  tion  to  tb*  plaintiff'a  reco-  G  ibbi. 


of  Thoa.  Kay  ;   it  beiDg  provad  dMl 
tbe  laal  peiaoD  had  been  tared  villi 


Neike  €f  Ditkommr. 
Sect.  YIIIw-^Nottcb  or  Dishonour. 
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a.  wiAmwkmtJUmNoiiee  must 

benvtn tA. 

X  Tf  mem  Netiet  mutt  bt  givm  1208 

4.  Form  «f  ^oeiM 1209 

ft.  ly&irf  fUf  NHk$  «ttft  &i 

«f«t 1210 

0.  Tkrmtgk  mhmt  Mtiktm   the 

JMm  immstht  traH$mitted  1211 
7.  CwMwuwii  «r  Murlcclaiur  t0 


fJMN«tk« 1212 

8.  ITtfiser  0f  NoliM    1213 

9.  WUn  NaOf  will   fr#  du- 

ftnmdwith 1216 

1.  If&ir«  the  Drawer  hag 
«•  Efftett  m  the  Jumdt 
effUte  Aeeepter «6. 


2.  Where  the  Holder  is  ig- 
norant  of  the  place  of 
Rendenee  of  tht  Party 
to  tohem  Notice  Uto  be 

gieen    1217 

Whert  the  Instruwtent  U 
not  drawn  on  a  proper 

Stamp   1218 

Where  the  Drawer  and 
Acceptor  are  Partnert, 
and  other  cates      ....       ib, 

5.  Notice  not  required  to  be 
given  to  the  Acceptor 
where  the  BlU  is  made 
payable  at  a  particu' 

lor  Place 1219 

10.  Where  a  Protest  is  neressary      ib. 


3. 


4. 


The  next  ftine  we  shall  have  to  consider  win  be  the  steps  to  be  taken, 
in  the  event  of  &e  acceptors  neglecting  or  refusing  to  pay  the  bill  when 
preeented  lor  that  purpose.  In  sudi  an  event  notiu  must  be  given  within 
reaMMiahle  time  to  tbe  drawer  and  other  intermediate  parties  to  the  bin, 
in  ofder  to  make  fhem  liable.  The  fiist  question  that  naturally  arises 
under  these  eircnmstances  win  be,  by  whom  this  notice  must  be  given. 

1.  Bjf  wkom  Notice  mmi  be  gteen.]— It  was  formerly  held,  that  this 
notice  of  dishonour  must  come  from  the  holder  (e).  But  more  recent 
CMMe  hsve  decided  that  notice  to  the  drawer  by  any  party  to  the  bill 
cnores  to  the  benefit  of  aU(y ),  even  though  it  were  from  the  acceptor  (g), 
provided  it  was  given  in  time  (k) ;  so  that  the  effect  of  these  decisions  i% 
that  if  the  drawer  or  iodorser  of  a  biU  receive  due  notice  of  its  dishonour 
fiom  any  person  who  is  a  party  to  it,  he  is  directly  liable  upon  it  to  a  sub- 
ieonent  indorsee^  ftom  whom  he  had  no  direct  notice  {i). 

nis  principle  has  been  recognized  and  acted  upon  in  a  very  modem 
eaee,  wnere  it  was  decided  that  an  indorsee  who  has  indorsed  over,  and  is 
not  the  holder  at  the  time  of  the  maturity  and  dishonour,  may  give  notice 
•ft  mdi  time  to  an  earlier  perty,  and  upon  afterwards  taking  up  the  biU 
■nd  suing,  such  party  may  avail  himself  of  such  notice  {k). 

Foreign  bills  of  exchange  ought  to  be  presented  to  the  drawee  by  a  no- 
tury  pUMie  (to  whom  cremt  is  given,  because  he  is  a  public  ofiicer),  and 
•eesptanoe  demanded.  If  the  drawee  refuse  to  accept  the  bill,  then  the 
BOtary  oi^;lit  to  draw  a  protest  for  non-eoceptance.  But  for  this  sobjeet 
MeoMl,  1219. 

But  in  an  these  eases  it  is  the  safer  j^an  for  each  party,  upon  the  re- 
osDpt  of  notice,  to  give  immediately  a  firesh  notice  to  ul  parties  who  woidd 
be  liable  to  him,  and  to  whom,  in  the  event  of  legal  proceedings,  he  would 
lisve  to  prove  that  notice  had  been  given  (/). 

2.  Within  what  Time  Notice  must  be  givem,'] — Having  ascertained  by 

(t)  Ttndal  v.  Btawn,  1  T.  R.  167 ; 
S.  P.  Ex  parU  Barclay,  7  Vcs.  jnn. 


597;  Stewart  v.  Kennett,  2  Camp. 
177. 

rp  WUton  V.  Swabey,  1  Staik.  34. 
— Blenboroogh. 

(f)  Beeker  v.  JQfres,  4  Camp.  87. 
— filenboroagh. 


873; 


h)  Hopes  y.Alder^e  East,  16. 
^t)  Jameton  v.  Swintou,  2  CSm& 
5.  C.  bat  not  5.  P.  2  Tannt.  224. 
(ik)  Chapman  v.  Keame,  3  AdoL  6c 
EUts,  193 ;  4  Ner.  &  Bf.e07;  1  Uar. 
h  Woll.  166. 
CO  Bayl.  142. 
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whom  the  nolice  miisl  be  given,  tho  next  quratlon  thst  prewnti  iudr  ii, 
within  what  time  it  miiat  Iw  given.  It  wu  at  one  time  doubted  whethot 
the  []Ucstion  of  reiuonable  notice  was  not  a  queation  ofj'ucl  to  he  sabmib- 
ted  to  the  jury  (in) ;  but  it  wot  inb«equenlly  decided  that  what  ahdl  ba 
deemed  a  resHinable  time  for  notice  of  distionout,  must  depend  upon  tlie 
circumstances  of  the  case,  and  is  a  question  ofUav  ariang  out  of  the  facU(n}. 
The  general  rule  aecmi  to  be.  that,  with  respect  to  persuna  living  in  iha 
tame  town,  the  notice  must  be  given  by  the  next  day  (o).     And  with  re- 

Krd  to  persons  living  at  diSerent  places,  that  a  party,  in  order  to  avoid 
:lies,  muRt  give  notice  by  tlie  next  poal, — wliicli  doe*  not  mean  tbe 
next  pa«aible  poet,  but  the  next  post  at  which  it  would  be  reasonably  prac- 
ticable lo  do  so  ( p).  Thua  wliere  a  bill  indorsed  in  btatitc,  and  depniled 
by  the  bolder  with  his  bankers,  became  due  on  Sattuday,  and  was  pre- 
sented for  payment  about  two  oVloek  on  that  day  ;  payment  being  reBlied, 
tile  bill  WH*  noted  and  again  presented  between  nine  and  ten  in  the  even- 
uiB  by  a  notary  :  on  Monday,  the  hankers  informed  the  holder  that  the 
bill  was  dishonoured,  who  on  Tuesday  about  noon  gave  notice  In  the  in- 
doner ;  the  holder  lived  nt  Knighlsfaridge.  and  the  indoiaer  in  Tottenham- 
court-road  ;  it  was  held,  that  this  notice  was  sufficient  lo  entitle  the 
holder  to  recover  against  tbe  indnner[o).  And  so  where  a  bill  was  pre- 
Knted  and  diahonourcd  on  the  ZA;  and  on  the  Jtb  a  letter  was  written  to 
the  plainti^  inForming  him  of  it,  which  he  received  im  tbe  Gtb,  heing  Sun- 
day, and  on  the  Tuesday  evening  sent  notice  by  the  poattothcdefendant: 
it  was  held  that  llie  plaintilf  was  not  bound  to  open  (be  letter  till  the 
Monday  morning,  and  tlint  therefore  be  had  given  the  defendant  noliea 
by  the  next  dey't  pa*t  (r). 

In  another  case  it  was  decided  that  notice  of  non-payment  gives  by  an 
indonee  living  in  Holbom,  to  an  indorser  living  at  Islmgton,  by  nine  oa 
the  night  of  the  day  following  the  day  on  which  the  indorsee  knew  i^ 
was  reasonable  notice  (i).  So  where  a  bill  is  dishonoured  on  Satnrdqr, 
in  a  place  where  the  post  goes  out  at  half  past  nine  in  the  morning,  it  ii 
■ufflcient  notice  to  send  a  letter  by  the  following  Tuesday  morning's 
post(0. 

A  party  receiving  notice  of  dishonour  of  a  bill  of  exchange,  need  not 
^ve  notice  to  the  person  above  him  till  the  next  post  after  the  day  on 
which  he  himself  receives  the  notice,  although  he  might  enaily  give  it  that 
day,  and  there  is  no  post  the  day  following  (u). 

Thus  it  vrill  be  sufficient  where  a  bill  due  on  the  4tli  ia  presented  fo« 
payment  that  day  by  the  payees'  bankers,  and  on  tbe  5lh  is  returned  dis- 
honoured  to  the  payees,  who,  in  the  course  of  the  6th,  sends  a  letter  lo 
die  drawer  by  tne  twopenny  post(i').  And  so  where  a  bill  was  disho- 
noured on  the  14(h,  and  notice  sent  by  the  post  to  the  country  bankers  on 
the  15th,  which  reached  them  on  the  morning  of  the  17th,  (being  Sun- 
day), and  they  on  the  next  day  sent  notice  by  the  post  to  uie  indorae^ 

(n)  Hiltm  V.  Shepherd,  6  East.  14,  (g)  Haynti  v.  Birks,  3  B.  &  P.  599. 

B. ;  5.  P.  Hop-  T.  AlJer,  6  East,  16.  (r)  Wright  v.  Shavtrea,  2  B.  £c  A. 

(b)  Tindalr.  Brnim,  1  T.R.  167;  601,  n. 

2  T.  R.  186 ;  S.  P.  Mtlealf  w.  Halt,  ())  /omum  v.  Suinim,  2  Tauot. 

Bull.  N.  P.  27S  ;  and  ue   Parbr  v.  324  ;  2  Camp.  373. 

Oerdm,  7  East,  3B5 ;  3  Smith,  35B  i  (l)  Haukei  v.  Sailer,  4  Bing.  716 : 

6Esp.4I.  1  M.  &P.  7G0. 

(t)  Ihtrbiihire  v.  ParUr,  6  EmI.  (u>  CriU  r.  Jtrtmy,  H.  &  H.  01. 

3;    1   Smith,  195;  S.  F.  Smith  v.  — TeDlerdea. 

UalbM,  2  Camp.  208.  (x)  Statt  v.  Liffard,  9  East,  347  ; 

(p)  IfilfMsu  V.  SmUh.  2  B.  St  A.  I  Camp.  246.— E&Dborough. 
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Cbot  not  before  twelve  at  noon,  at  which  time  the  post  set  out  for  the  place 
where  the  indonee  resided :  it  was  held,  that  this  notice  was  within 
time  iy). 

Where  the  defendant  paid  the  plaintiff  notes  on  Friday,  several  hours 
befete  the  post  went  out,  and  the  plaintiff  transmitted  them  partly  by  a 
^coech  on  Saturday,  and  partly  by  Sunday  night's  post,  and  both  parts  ar- 
rived in  London  on  Monday,  and  were  presented  for  payment,  and  dis- 
bonoaredon  the  Tuesday :  it  was  held,  that  the  plaintifi^  in  so  transmitting 
these  notes,  had  been  guUty  of  no  la<;hes,  and  might  consider  them  as  no 
]Mi3rment,  and  recover  for  the  original  debt  (z).  And  where  a  bill  of  ex- 
diange  passed  through  the  hands  of  five  persons,  all  of  whom  lived  in 
Iion£>n  or  the  neighbourhood,  and  the  bill  when  due  being  dishonoured, 
tiie  holder  gave  notice  on  the  same  day  to  the  fifth  indorser,  and  he  on  the 
next  day  to  the  fourdi,  and  so  in  succession  to  the  first ;  the  Court  were  of 
opinion,  on  a  case  finding  these  facts,  that  due  diligence  had  been  used  (a). 

A  banker  in  London,  corresponding  with  a  banker  abroad,  has  the  same 
liffht,  with  respect  to  English  bills  of  his  correspondent  becoming  due 
while  in  hb  hands,  as  an  English  banker  has  with  respect  to  his  customer 
in  England;  and,  therefore,  if  such  a  bill  be  dishonoured,  he  may  send  it, 
when  returned,  to  his  correspondent  abroad ;  but  semhle,  that  if  the  fo- 
le^  correapondent  be  afterwards  in  London,  in  possession  of  the  bill,  he 
ought  not  to  send  it  again  to  the  London  banker,  but  should  himself  give 
notice  of  dishonour  to  the  party  who  indorsed  it  to  him  (6). 

If  there  are  several  indorsers  of  a  bill,  and  the  last  indorsee  and  holder 
retort  in  the  first  instance  to  the  first  of  such  indorsers,  he  is  not  entitled 
to  as  many  days  as  there  are  indorsers  to  give  notice  of  dishonour  in,  but 
must  sive  it  within  the  same  time  as  he  would  have  been  obliged  to  do  it 
in,  if  he  had  resorted  at  first  to  his  own  immediate  indorser  (c).  Thus 
where  the  indorser  of  a  bill,  which  has  been  dishonoured,  and  which  a 
Kibtequent  indorsee  has  made  his  own  by  laches,  pays  the  bill  and  imme- 
diately gives  notice  of  its  dishonour  to  the  defendant,  a  prior  indorser,  the 
plaintiff  cannot  recover  the  amount,  although  it  appears  that  the  defen- 
dant, in  case  successive  notices  had  been  given  by  all  the  parties  on  the 
billy  could  not  have  received  notice  of  dishonour  at  an  earlier  period ;  for 
the  plaintiff  by  paying  the  bill  cannot  place  the  prior  indorsers  in  a  worse 
atnation  than  they  would  otherwise  have  been  in  {d). 

Where  a  bill  was  presented  for  payment  at  a  banking-house  in  Lon- 
don, where  it  was  made  payable  on  the  25th,  when  it  was  dishonoured  ; 
but  under  a  doubt  whether  the  presentment  was  not  made  too  early  on 
that  day,  it  was  again  presented  shortly  before  five  o  clock  on  the  26th, 
and  again  dishonoured :  when  it  was  returned  to  the  indorser  in  London 
on  thfli  day,  and  notice  sent  of  the  dishonour  by  the  post  of  the  27th  into 
die  eountiv,  where  the  indorser  lived :  it  was  held,  that  this  was  due  dili- 
gence, and  due  notice  of  the  dishonour  {e). 

But  the  time  consumed  in  making  necessary  inquiries  relative  to  the 
parties  to  a  notice,  is  not  to  be  imputed  as  laches.  Thus,  where  the  plain- 
tiff became  acquainted  with  the  dishonour  on  the  5th,  and,  not  knowing 

(y)  Bray  y.  Hadwen,  5  M.  &  S.68.  (c)  Dobree  v.  Eatttoood,  3  C.  &  P. 

(i)  WiUiamt  v.  Smith,  2  B.  &  A.  250. — Burrow ;    and    see    Marth   v. 

486 ;  S.  P.  Wright  v.  Shawcrvss,  2  B.  Maxtcell,  2   Camp.  210,  n.— Ellen- 

h  A.  501,  n.  borough. 

(a)  HiUon  v.  Shephird,  6  East,  14,  (d)  Turner  v.  Leteh,  4  B.  &  A. 

B.  451. 

(h)  Daly  V.  Slatter,  4  Car.  &  Payne,  («)  LangdaU  v.  Trimmer,  1 5  East, 

900.— Tenterden.  291. 
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til*  pwti»,  noticE  nu  not  despatched  to  them  tiH  the  16th,  Ilic  otigintl 
indoner  wu  dill  heU  liable  (/). 

It  vrill  be  lufNcient  tTthc  letter  convejing  the  ootice  be  proved  to  b>ve 
been  put  into  a  receiring-boiuc  nt  inch  an  hour,  that,  according  to  the 
eoune  of  ths  lwii|ienny  poit,  it  would  be  delivered  on  the  da;  in  vhirb 
the  parly  wai  entitled  to  notice  (j)-  But  it  ia  not  sufficient  where  th* 
party  reoeivM  nutice  on  the  aUlh,  and  gives  notice  by  a  lettrr  put  into  the 
twopenny  poat  an  the  evening  of  (he  Slit,  but  bo  late  that  it  will  not  be 
delivered  until  the  moniing  of  the  13d  ik).  Whero  the  house  ii  >hut  up, 
no^oe  of  diibonour  may  be  girm  to  the  drawen  on  the  day  of  nioh  dia- 
honour,  09  in  the  casv  of  an  aciusi  reliual  lo  pay  (■'). 

By  7&  S  Geo.  IV.  c.  IS,  i.  1,  when  biUioinotei  become  due  on  the 
day  preceding  Good  Friday  or  Chriatmav-day,  notice  of  diihonour  need 
not  W  given  until  the  day  next  after  thoae  dsTi  respectively ;  and  if 
Chriatniai-diiy  happen  on  a  Monday,  when  the  bill  or  note  would  be  due 
(m  Sattudsy.  notice  may  be  given  on  the  Tueaday. 

A>  the  law  of  merchant!  re«pecla  the  religion  of  dilferent  people,  a  He- 
brew iodureee  will  not  he  guilty  of  laches  who  neelect»  lo  give  notice  on 
the  regular  day,  if  that  day  be  a  festival,  whereon  he  van  forbid  to  attend 
to  Kcular  buniicH  (k), 

3.  To  whom  Nvticr  muU  he  cipfi-] — The  per»on  by  whom,  and  the 
time  within  which,  notice  li  to  be  dven,  having  been  settled,  wc  go  on  to 
notice  llie  ptnnn  to  nhom  this  notice  muat  be  sent.  Aa  we  have  before 
remarked,  il  ia  udviaable  lo  give  injticp  to  all  the  parties  lo  whom  the 
porhr  ginng  notice  inlenda  to  look  for  payment. 

But  a  penon  who  ii  a  atixnger  to  the  transaction  by  not  being  a  paitj 
to  ft  biU  or  note,  is  not  entitlA  to  notice  of  dishonour  (/).  Thui  where 
defendant  being  indebted  to  plaintiffs  for  good*  sold,  and  C.  being  indebted 
Id  defendant,  pkintifls,  with  the  consent  of  defendant,  drew  a  ull  on  C. 
payable  at  two  monlhs,  which  C.  accepted,  but  afterwards  dishonoored : 
It  was  held,  that  defendant  was  not  entitled  to  notice  of  the  dishonour,  hb 
name  not  being  on  the  bill,  and  that  the  bill  was  not  to  be  esteemed  B 
complete  jiayment  of  the  debt  under  atat.  3  &  4  Anne,  c.  9,  a.  T.  (m) 

A.,  rending  at  New  York,  having  ordered  goods  of  B.,  residing  at  Btr- 
nungham,  sent  to  B.,  on  account  of  the  goods,  a  bill  drawn  by  C,  in  New 
York,  upon  D.  in  London,  payable  to  the  order  of  B.,  but  not  indoned 
by  A.  B.,  through  hia  bankers,  presented  the  bill  for  acceptance  to  D., 
who  refuted  to  accept,  but  no  notice  of  the  non-acceptance  waa  given  untU 
the  dav  ofpayment,  when  the  bill  was  presented  for  payment  and  disbo- 
notired.  C.,  (he  drawer,  became  bankrupt  before  the  bill  reached  B-'i 
bands,  and  never  had  any  fiinds  in  the  hands  of  D.,  the  drawee,  to  meet 
the  bilL  In  assumpsit  by  B.  against  hia  bankers  for  neglecting  to  gin 
notice  of  the  non-acceptance,  it  was  held,  that  A.,  not  faaviuK  indotaed 
the  bill,  was  not  entitled  to  notice  of  dishonour,  and  remained  liable  to  B. 
fbr  &e  amount  of  the  goods ;  that  C,  the  drawer,  never  having  had  onj 
flmds  in  the  hands  of  D.,  the  drawee,  was  Ukewiae  not  entitled  to  notlc*; 


(k)  Unda  v.t/nnwriA,  2  Cainp.602. 
— Etlenborongh. 

(t)  Svayard  v.  Bian.  S  U.  6c  S. 
(h)  Smitk  V.  Muilut,  3  CtB:ip.SOe.      62 ;  S.  P.  Watringun  v.  Fartwr,  8 
Elleaboroagh.  East,  243  i  Q  Esp.89. 

(i)  lliae  *.  SMy,  4  B.  Jc  Adol.  (m)  ibid. 


633^] 


Ncike  of  Diskommr.  1209 

Ibaft  B.  eoiild  not  reeover  the  Mi  amount  of  the  lull,  but 
cnly  ndi  dnMigei  m  he  bed  niitttned  by  being  deUiyed  in  pursuit  dThia 
zemedy  against  the  drawer  (o). 

But  upon  A  gnannitie  of  the  priee  of  goods,  to  be  paid  for  by  a  bill, 
du  BOtiee  of  the  non-payment  of  the  bUl  must  be  given  both  to  the 
dnnror  and  penon  who  gnaiantees,  unless  both  drawer  and  acceptor  are 
Wnkrupls  i^en  the  bill  becomes  due  (jt).  Thus  where  W.,  a  Inroker,  sold 
twwitj  btfi  of  wool  for  H.  to  C,  to  be  paid  for  by  a  bill  accepted  by  the 
htttr,  and  ofieied  to  his  eni{doyer,  for  an  allowance  of  one  per  cent.,  to 
flomntee  half  the  amount ;  and  H.  confirmed  the  sale,  and  informed  W. 
Siat  if  he  could  not  procure  from  C.  acceptances  of  approved  houses,  that 
fSney  would  take  his  guarantie  on  the  terms  proposed :  the  wool  was  de- 
firmd  without  the  intervention  of  the  broker,  and  the  acceptance  of  the 
fmdeta  taken  fior  the  amount,  payaUe  at  a  banker's ;  before  the  bill  was 
«t  maturity,  die  vendees  bec»une  insolvent,  and  the  vendors  resorted  to 
tba  broker  upon  his  guarantie :  it  was  decided,  that  the  latter  was  liable 
on  audi  guarantie,  though  the  biU  had  not  been  presented  for  payment^ 
and  thoi^  there  was  no  proof  that  it  would  not  have  been  paid  if  pre- 
■ented;  ind  supposing  it  to  have  been  presented  and  dishonoured,  he 
would  not  have  been  entitled  to  notice  of  non- payment  (o). 

And  one  who  without  consideration,  but  witnout  firaud,  indorses  a  biU, 
in  i^udi  both  the  holder  and  acceptor  are  fictitious  persons,  is  entitled  to 
notice  of  the  dishonour  of  the  bdl(r).  It  would  seem  that,  if  a  man 
make  another  his  agent  for  the  purpose  of  indorsing  the  bill,  he  also 
makes  him  his  agent  for  the  purpose  of  receiving  notice  of  dishonour, 
and  that  a  notice  given  to  lum  will  be  good(s).  So  notice  of  a  dis- 
honoured bill  to  a  bankrupt,  as  drawer,  before  the  choice  of  assignees,  is 
gw)d(0. 

4.  JForas  of  ^Totice.}-— The  next  thing  we  have  to  consider  is  the 
form  in  which  this  notice  must  be  coudied,  and  the  subject-matter  it 
must  oontain.  No  express  words  are  necessary  to  constitute  a  valid 
notice,  but  it  should  be  of  such  a  nature  as  at  least  to  inform  the  party, 
either  by  express  terms,  or  by  necessary  implication,  that  the  bill  has  be^ 
dbhonoured,  and  that  the  owner  looks  to  him  for  payment  of  the  amount. 
Where,  therefore,  the  attorney  of  the  holder  of  a  bill,  the  day  after  it  had 
been  dishonoured,  sent  a  letter  to  the  indorser,  stating  that  a  bill  for  683/., 
drawn  by  J.  K.  upon  Messrs.  D.,  J.,  and  Co.,  bearing  the  indorsement  of 
the  person  to  whom  the  letter  was  addressed,  had  been  put  into  his  handa 
by  ttie  holder,  with  directions  to  take  legal  measures  for  its  recovery,  un- 
leas  immediately  paid :  it  was  held,  not  to  be  a  sufiicient  notice  of  the 
dishonour,  to  enable  the  holder  to  recover  against  the  indorser  in  an  action 
upon  the  bill(ti).  The  presentment  and  duhonour  ought  to  be  stated  as 
mcific  focts ;  so  that  it  is  not  sufiicient  merely  to  demand  the  money 
of  the  drawer,  and  leave  him  to  infer  from  that  circumstance  that  the  biU 
has  been  dishonoured  (jr).     Nor  is  a  notice  in  the  following  terms,  "  I 

(o)  Van  Wmrt  v.  WoolUy,  5  D.  &  (t)  Ex  parts  MoHne,  19  Ves.  Jan. 

R.  374;  3  B.  &C.  439  ;  R.  &  M.  4.  216. 

(p)  PhUipt  V.  Astling,  3  Taunt.  206.  (u)  SolarU  v.  Palrner,  5  M.  &  P. 

(9)  Hoibanm  v.  WiOdni,  2  D.  &  R.  475 ;  7  Biog.  530 ;  1  Tyr.  371 ;  1  C. 

60;  1  B.  &  C.  10.  &  J.  417 ;  1  Biog.  N.  R.  194. 

(r)  LttLch  ▼.  Hewitt,  4Taant.731.  (i)HartUyv.Cttit,  6D.  &  R.505; 

(«)  Firth  V.  Thruik,  2  M.  £c  R.  4B.  &  C.  339;  i  C.  &  P.  555. 
359;  8B.&C.  387. 
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In  an  oclioD  on  ■bill  of  eiduuige  by  iodonce  igainit  tlmwrr,  the  <nilj 
tniatet  tl  notice  of  dkhonouT  wai  a  ttslement  nude  by  the  dffradant 
In  coavcnuioo  *rith  a  witneaa,  in  whidk  he  taid--'-  I  hare  Kieral  good 
iideaoet  to  the  action ;  in  the  fint  place,  the  letter  (containing  notice  of 
dtdienout)  wai  not  wnl  lo  me  in  lime."  This  (talement  wm  left  to  iLe  jury 
ni  eridence  of  due  notice  ofdisbonoor :  bulit  wai  held,  by  Littledde,  i^ 
pBltnan.  J,,  and  Colrridgp.  J..  4  Lnd  Denmiin,  C.  J.,  din.,)  that  the 
jury  wetT  not  wairanteil  in  presumioB  that  due  notice  had  been  given  f  i). 
So  whrrr  llii>  day  afln-  a  bill  af  eictisnEe  had  bc«a  difhonound  at  L., 
and  before  the  foci  of  the  diibonour  could  be  knoon  at  Y-,  the  drawer'i 
dcrk  called  at  V.  upon  tbe  indoner  prior  to  the  holder,  when  a  eonTcnatioo 
look  place  a«  lo  tbc  bill  being  likely  ta  come  back,  and  the  clerk  Mud,  "  I 
■upnoiic  there  irill  be  no  ollemative  but  mr  taking  up  tbe  hill,  and  if  ytn 
will  bring  it  lo  S.  on  Tuesday.  I  will  pay  the  monet."  The  indoraer  did 
not  reaive  either  the  bill  or  notice  until  lome  daj-a  afler  the  Tuelda]', 
and  notire  of  dishonoui-  wu  not  eiven  to  the  dn«et  in  due  time  :  it  -wta 
holdcn,  tliot  the  promiie  did  not  diipenie  with  giring  due  noHce  of  the 
diihoootir  lo  the  dr»wer(»).  A  letter  written  by  the  drawer  lo  the 
bddcT  of  a  InU,  aix  dayi  aAcr  the  day  on  which  (h«  drawer  should  have 
receired  notice  of  diilxniour.  and  conlainiiie  amluniotM  expreanoiw  t^ 
(peeling  tht  non-payment  of  ihe  hilt,  was  field  to  be  properly  left  to  the 
jurv  as  evicieiice  from  which  they  might  or  might  not  infer  that  notice 
uj  been  given  on  the  proper  day(t}. 

5.  Whrre  thU  Notke  mutl  be  «cnf.] — The  next  question  i«,  to  mlot 
plate  is  it  necessary  that  this  notice  should  be  directedT  The  usual  [dace 
IS  the  coonting-bouM,  place  of  huiineo,  or  rendenee  of  the  party.  And 
where  a  bill  is  indorsed  abroad,  yet  if  the  usual  reddence  of  tbe  indMMT 
be  in  England,  audhii  absence  only  temporary,  notice  of  the  noo-payment 
«f  the  biU  given  at  bis  usual  place  of  residetwe  is  ■uffieienl(c).  So  lb« 
copy  c^  a  letter,  containing  notice  of  dishonour  of  a  bill,  ddivered  at  the 
hoiiM  in  tchich  the  d^endant  lodged,  ia  sufficient  notiee  to  tbu  de- 
fuidant(d). 

If  a  buikrupt's  hoiue  continue  open  in  his  absence  after  his  bank- 
niptcy,  tbe  messenger  beinr  in  possenioii  during  part  of  the  time,  and 
dw  bankrupt's  wife,  or  clerk,  during  the  other  period  of  his  absence,  tbs 
htdder  is  at  least  bound  to  leave  notice  at  the  bankrupt's  faoiiae(e).  And 
aending  a  verbal  notice  of  dishonour  to  a  merchant's  counting-house  is 
tnfficient;  and  if  no  person  be  there  in  the  ordinary  hours  of  busineai,  it 
is  not  necessary  to  leave  or  send  a  written  one(y).  Nor  will  it  be  hdd 
that  between  the  hours  of  six  and  seven  in  the  evening  is  loo  late^). 

Notice  to  the  drawers,  by  sending  to  their  counting-houte,  during  tha 
houn  of  husineis,  on  two  successive  days,  knocking  there,  and  making 

fy)  Bmichamp  v.  CilA,   Dowl.  &  —KenyoD. 

Byt  N.P.C.  3.— Abboll.  (d)  Sudmtn  w.  Gw*,  1  Esp.  4.— 

(i)  BniiAHift  t.  CoUmam,  4  Nev.  Keoyon. 

(k  M.  6Mi  1  Hsr.  &  Well.  229.  (.)  Ei  ptrU  JchmiBn,   3  Deac.  & 

(a)  Pickin  t,  OraAan,  1  C.  (c  M.  ChiU  433  ;   1  Mont.  &  A.  622. 

726  ;  3  Tyr.  923.  (/)  Geldmilh  v.  Bland,  Bsyl.  Bills, 

(b)  fi»tA  V.  Jacob,  3  Nev.  6i  M.      224. 
"  ■er./t  ».  HiiH,  Holt,  476— 


CO  Croamlf  V.  JJyiiUN,2  E*p.Sn. 
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aobe  sufficient  to  be  lieard  by  penons  within,  and  waiting  there  aeveral 
minatei,  the  inner  door  of  the  counttng-house  being  locked,  is  sufficient, 
without  leaving  a  notice  in  writing,  or  sending  by  the  post,  though  some 
of  the  drawers  live  at  a  small  distance  from  the  place  (A). 

Wbere  a  letter,  directed  **  Mr.  Haynes,  Bristol,"  containing  notice  of 
dishonour,  was  proved  to  have  been  put  into  the  post-office,  it  was  held, 
ihat  this  was  not  sufficient  proof  of  notice,  the  direction  being  too  general 
to  raise  a  presumption  that  the  letter  reached  the  particular  inmvidual 
intended  (t;.  But  in  an  action  against  the  drawer  of  a  bill,  dated  "  Man- 
chester," it  was  decided,  that  it  was  sufficient  evidence  of  his  having  had 
notice  of  its  dishonour,  to  prove  that  a  letter  containing  such  notice  had 
been  put  into  the  post-office  in  London,  directed  to  him,  "  Manches- 
ter" (/:). 

6.  Thnmgh  what  medium  the  Notice  must  be  transmitted.'] — If  the 
party  to  whom  notice  must  be  given  lives  in  the  same  place  with  the 
party  to  give  notice,  the  best  way  is  to  send  a  clerk  or  servant  for  the 
purpose.  But  in  these  cases  the  twopenny-post  may  be  used  as  a  means, 
whether  the  parties  reside  near  or  at  a  distance  from  one  another  (/) ;  so 
that  notice  of  Uie  dishonour  of  a  bill  is  sufficiently  given  by  proving  that 
a  letter  was  regularly  put  into  the  post  informing  the  party  of  the 
htt(m). 

If  A  letter,  giving  notice  of  the  dishonour  of  a  biU,  be  put  into  the 
twojpenny  post-office  in  time  to  be  delivered  on  the  proper  day,  in  the 
ordinary  course  of  business,  but  from  some  delay  in  the  office  does  not 
reach  its  destination  till  afterwards,  such  delay  in  the  office  will  not  pre- 
judice the  party  by  whom  the  notice  was  given  (n).  But  where  a  post- 
master agreed  to  deliver  letters  in  a  particular  mode,  and  by  mistake 
omitted  to  deliver  one  for  two  days,  which  contained  a  returned  bill,  he 
it  not  liable  in  damages  for  the  amount  of  the  bill,  if  the  plaintiff  could 
give  notice  of  dishonour  in  time,  by  sending  a  special  messenger  for  that 
porpoee,  though  he  might  be  too  late  to  do  so  by  post(o). 

It  is  sufficient  if  notice  of  a  bill  drawn  in  England  on  a  person  in  the 
East  Indies  being  dishonoured,  is  sent  to  England  by  the  first  direct  and 
reeular  mode  of  conveyance,  whether  it  be  by  an  English  or  a  foreign 
ahip;  the  holder  is  not  bound  to  send  such  notice  by  the  accidental, 
tiiough  earlier  conveyance  of  a  foreign  ship,  not  destined  to  this  coun- 
try (p).  And  notice  need  not  be  sent  by  the  mail  or  first  conveyance,  it 
is  sufficient  if  there  be  no  essential  delay  if  it  be  sent  by  private  hand, 
though  it  would  arrive  later  in  the  day  than  by  mail  {g). 

But  where  notice  of  the  dishonour  of  a  bill  by  the  acceptor  in  London 
was  sent  by  the  post  to  the  holder  in  Manchester,  where  the  letter  was  deli- 
vered out  between  eight  and  nine  in  the  morning,  and  the  post  went  out 
finr  Liverpool,  where  the  drawer  lived,  between  twelve  and  one,  and  the 
bolder  did  not  send  notice  to  the  drawer  by  the  post  either  of  the  same 
day  or  the  next,  but  sent  it  in  a  letter  by  a  private  person  on  the  latter 

(h)  CroiM  V.  Smith,   1  M.  &  S.  Judge,  2  H.  Black.  509. 

545.  (n)  Dobre§  v.  Eastwood,  3  C.  &  P. 

(t)  Walter  WHaynes,  R.  &  M.  142.  250.~BurToagb. 

— Abbott.  (o)  Hordem  v.  Do/ton,  1  C.  &  P. 

(k)  Mann  v.  Moors,  R.  &  M.  249.  181. ^Abbott. 

^Abbott.  (p)  MuUmaii  v.  D*Eguino,  2  H.  Bl. 

(/)  Hilton  ▼.  Fairelough,  2  Camp.  565. 

633.— Lawrence.  (9)  Bancroft  v.  Hall,  Holt,  476.— 

(m)  Kufh  V.  Weston,  3  Esp.  54. —  Bayley. 
Kenyon.     And    see    Saunderton    t. 
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day,  wbo  did  not  delirer  it  to  the  drawer  till  iwo  houn  Bfter  the  poM  d»- 
lirciy,  end  oiilj  nbout  one  hour  before  the  post  left  Lireipoot  for  London : 
it  was  held,  thai  at  all  frenli  the  bottler  had  made  the  bill  hii  own  by  ba 
lachii.  and  that  he  sitoiild  hare  written  by  the  post  of  the  next  Aay  a&et 
aotin  Teceired  by  him  (r). 

,  CoBteqaxnce  of  nrglieting  to  gice  So/ift ]— This  Lead  ha*  been 
lewbal  antic ipaltd,  and  it  has  been  ahowii  that  want  of  due  notice  o£ 
non-acceptance  of  a  bill  discharge*  the  drawer  and  indoner ;  and  it  may 
aov  be  added  thnt,  if  under  ignorance  of  the  circumatancei  any  indorsee 
should  pay,  he  does  not  by  that  act  revive  the  liability  of  the  previoui 
iodorier  or  ilrawer(i).  But  where  the  payee  presenls  a  bfl!  fat  acceptance 
which  ii  refuicd,  and  then  indorses  it  to  the  plointijf  for  value,  without 

6iving  notice  of  the  duhoiiour,  either  to  the  drawer  or  the  indorsee,  and 
le  latter  presents  it,  when  il  is  agnaa  refused  acceptance,  of  which  the 
drawer  receives  due  notice,  the  drawer  ia  not  discharged  from  hia  liabUi^ 
to  the  indorsee,  by  the  payee's  neglect  to  give  notice  oT  the  previous  <^ 
honour  ((). 

A.  being  in  insolyenl  circumstances,  B.  undertook  to  be  a  security  ftt 
■  debt  owing  ttora  A.  to  C,  by  indorsing  a  promissory  note  made  l^  A. 
payable  to  B.  nt  the  home  of  U. :  (he  note  was  Hccorilingly  no  made  and 
Mdor-rd  wir'i  i'.-  V.;— .Ip-i",.  of  -!!  pn^t!.-  -  ■■-■  l>-1Wr  !■  i'„-r^,u\f  due,  B. 
being  iTiti-i-i       '  ■'     '   "    '■   ■■  ■        ■!'    '  -    ■  I     '■      ;..    v:     i.  ...j.      !,..ircd  D.  to 

his  hands  for  that 
days  after  it  was  d 

r'nst  B.  on  the  note,  due  diligence  not  bavbg  been  used  in  presenting 
note,  as  soon  as  it  was  due,  to  D.  for  payment,  and  in  giving  imme- 
diate notice  to  B.  of  the  non-papnent  b^  D. ;  for  B.  had  a  right  to  innst 
on  the  strict  rule  of  law  respecting  the  indoner  of  a  note,  not  withstand- 
ing the  particular  circumstances  ^  the  case  (u). 

So  where  the  defendant,  being  unahle  to  pay  a  bill  when  dtw,  which  he 
had  accepted,  obtained  time,  and  indorsed  to  the  plaintiff  as  a  security,  a 
bill  drawn  by  himself  to  hia  own  order,  which,  when  due,  was  dis- 
honoured by  the  drawee,  but  the  holder  omitted  to  give  the  drfendant 
notice  ;  it  was  held,  that  by  tliese  laches  the  defendant  was  not  only  dis- 
charged as  indorser  of  the  one  bill,  but  also  as  acceptor  of  the  otber(f). 
In  another  esse  the  drawer  of  a  bill  absconded,  and  was  made  a  baokmpt 
before  the  bill  was  due.  His  house  continued  open  in  the  possession  of 
the  messenger  under  the  cammisttion  after  the  bill  was  due.  The  holds 
knew  of  the  appointment  of  the  drawer's  assignees  before  the  bill  was 
due,  before  which  time  the  acceptor  became  bankrupt,  and  the  holder 
neither  gave,  nor  made  any  attempt  to  give,  notice  of  the  dishononr, 
either  to  the  drawer  or  his  assignees  :  it  was  held,  that  he  was  guihy  of 
laches,  and  that  his  claim  against  the  drawer  was  tmrred,  and  consequently 
that  be  bad  no  right  to  prove  the  bills  under  the  drawer's  commis- 
uod(^). 

(r)  Darbiihin  r.  Porhir,  6  East,  <u)  Nichalton  v.  Gimtkil,  3  H.  BI. 

3  ;  1  Smilb,  I9ft.  609. 

MRaKBay.  Hardy,  )2  East,' 434;  (i)  BrUfMt.  Birry,  STaant.  130. 

2Cuiip.4&8i  GaadaU^.DmUy.lT.  (y)  lUult  v.  Prtctm-,  6  D.  &  B. 

R.7ia.  610;    4  B.  &  C.  617;    Boultb-  V. 

(I)0'irM/<T.I}uitn,lMinh.G13;  SiHbbi,  18  Vei.  jun.aij  seethecasa 

6Taun(.30S;aDdseeJ>unnv.O'£({/s  of  Holbnu    v.  WiOau.   died   pMt, 

(in  (rror>,  6 M.&  S.  382.  1213. 


Noike  of  DigkoHour.  1213 

In  anotliar  eaw,  wliere  A.,  the  u;ent  in  America  of  B.  in  England, 
drew  a  fafll  upon  hnn,  and  indorsed  it  to  C,  also  rending  in  America, 
wlio  indoned  it  over ;  and  before  the  hill  hecame  due,  A.,  having  reason  to 
bdiefe  tfuit  B.  would  fiul,  lodged  properhr  helongins  to  B.  in  the  hands 
of  C^  to  answer  the  bill  in  case  it  should  he  returned,  C.  undertaking  to 
reatore  ihe  same  whenever  it  should  appear  that  he  was  exonerated  from 
ih»  bin :  aoorotance  and  payment  of  the  bill  were  refused,  but  no  notice 
WW  given  to  A. :  upon  which  ground  it  was  held  that  A.  was  discharged  (2). 

80  where  the  indorsers  of  a  faOl  had  full  knowledge  of  the  bankruptcy 
cf  the  drawer,  and  of  the  insolvency  of  the  acceptor,  before  and  at  the 
time  when  the  bill  became  due,  and,  within  a  day  after  notice  might 
(but  for  a  mistake  of  the  holders)  in  due  course  have  reached  them  from 
tiie  holders,  communicated  such  their  knowled£;e  to  the  bankers  in  Liver- 
pool, widi  whom  Aev  had  before  discounted  the  hill,  and  who  had  trans- 
mitled  it  to  the  holders  in  London :  it  was  held,  that  it  did  not  dispense 
wilii  aneh  holders  giving  notice  of  the  dishonour  in  due  time  to  the  in- 
Qonan^a). 

But  a  diftrent  rule  to  this  will  prevail,  where  the  action  is  brought 
igaittsl  a  Urmtger  to  the  bilL  Thus  where  the  plaintiffi  sold  ^oods  to  C. 
and  P^  and  took  then:  acceptance  for  the  amount,  half  of  which  was  gua- 
ranteed by  the  defendant,  and  before  the  bill  became  due  C.  and  P.  be- 
eame  insmvents,  of  which  the  defendant  was  then  informed,  and  also  that 
the  plaintifls  looked  to  him  for  the  sum  which  he  had  guaranteed ;  it  was 
hel^  tiiat  under  these  circumstances,  it  was  unnecessary  for  the  plaintiffs 
to  present  the  bill  when  due,  or  give  the  defendant  notice  of  the  non-pay- 
aent  of  it(6). 

8.  Waiver  qf  Notice.'] — ^The  consequences  of  not  giving  notice,  which 
we  have  now  pointed  out,  will  be  avoided  where  the  psurty  to  whom  it 
•hoold  have  been  given  wMves  it,  by  making  a  subsequent  promise  to 
pay  the  bill(c^ ;  provided  that  at  itie  time  such  promise  is  made,  he  was 
aware  that  a  aefault  had  occurred.  Thus  in  an  action  affaiust  the  drawer 
of  a  foreign  bill,  a  promise  of  pa^'meut  by  the  defen&nt  after  the  bfll 
was  due,  is  su£Scient  evidence  of  a  protest  for  non-payment,  and  notice 
of  the  dishonour  of  the  bill((/).  So  the  indorsee  of  a  note  may  recover 
Vfenk  it  against  the  payee  and  indorser,  on  evidence  of  a  promise  to  pay 
i^  made  some  time  loter  the  dishonour  of  the  note  by  him  to  a  subse- 
ouent  indorsee,  who  then  held  it,  without  direct  proof  by  the  plaindfi^ 
tnat  due  notice  of  the  dishonour  was  given  to  such  payee  and  indorser («}. 

Notice  of  dishonour  is  also  supers^d  by  evidence  of  a  letter  from  the 
drawer  and  indorser  of  an  accommodation  bill,  that  the  bill  will  be  satis- 
lied  before  the  next  term  (/).  And  want  of  notice  to  a  bankrupt  drawer 
of  the  dishonour  of  a  bill,  may  be  supplied  by  evidence  of  his  acknow^ 
ledgment  after  the  act  of  bankruptcy  that  it  would  not  be  paid(g).     So 

(1)  Clegg  V.  CoUon,  3  B.  &  P.  239.  105  ;    Lundie  v.  RoberUon,  7  East, 

(a)  Eidaile  v.  Sowerby,  11  East,  231}  but  see  contra.  Brown  v.  M'D«r- 

114.  mot,  5  £sp.  265. 

(6)  HoUn-ow  V.  fft^Jlttfif,  1  B.  &  C.  (e)  PotUr  v.  Rayworth,  13  East, 

10.  417. 

<e)  Anton  v.   BaiUy,  Ball.  N.  P.  (f)  Wood  v.  Brown,  1  Stark.  217. 

276.  Ellenborough. 

(d)  Gihbm  v.  Coggan,  2  Camp.  188.  (g)  Brett  v.  Levett,  13  East,  213 ; 

— Ellenborougli.  sTp.  Hopes  y.  Alder,  1  Rose,  102. 
6  East,  16  ;  Taylor  v.  Jones,  2  Camp. 
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•M  if  ihe  bill  were  paid  :  it  was  held,  I 
want  of  notice  (A). 

If,  nftec  a  bill  iinve  been  dishonoured,  the  indoraer  offer  lo  pay  Ihe  balder 
tt>  much  in  the  pound  on  the  amount,  this  dispenses  with  proof  of  the 
notice  of  dishonour  (i).  So  after  pan  payment,  with  a  Aitl  knowledge  of 
Ihe  default,  a  party  cannot  insist  upon  vaut  of  notice  ot  neglect  of  pre- 
wnttnenl{A).  And  it  would  Eeem  that,  if  payment  be  rehed  upon  as  a 
defence  by  the  drawer,  he  is  precluded  from  availing  himself  of  laches  in 
the  holder,  in  not  having  given  due  notice  of  diihoiioiir(/).  But  an  ofler 
on  tlio  part  of  the  indoner  of  a  bit!  lo  pay  part  of  the  amount,  and  the 
costs,  and  to  give  a  narrant  of  attorney  for  the  residue,  was  held  not  to 
dispense  with  the  proof  of  notice  of  dishonour  (m).  But  in  another  can, 
in  an  action  agunst  tlie  drawer,  the  Court  of  C.  P.  left  it  to  the  jury  to 
presume  from  circumelanccs,  ( auch  as  the  payment  of  a  part  of  a  bill 
wilbout  any  objection  to  want  of  notice,)  tea.,  that  due  notice  had  been 
regutnily  giTen(n).  And  where  the  holder  of  a  bill,  upon  its  beins  dis- 
honoured, received  part  payment,  and  fur  the  residue  another  bill,  drawn 
find  accepted  by  persons  not  parlies  to  the  original  bill;  and  afterwards 
■ued  the  drawer  and  at-ceplor  upon  the  original  bill :  it  was  held,  that  it 
was  BiiflicienI  fur  liim  lo  prove  presentment  of  the  substituted  bill  to  the 
acceptor  for  pBvment,  and  that  it  was  di4lK<:i><::i'  <i.  \il[l.<.i:'  i^ruving  that 
he  eavp  iiolicp  (if  the  dishonour  lo  Ihe  dni"  .  ,  '       ■       ,1  bilKo). 

Whvxi-  (!»■  i.rccplor,  ii  ffw  davfl  l.efori^  ..  ,  ■..j-.iieii  (lie 

drawer  that  he  should  not  be  able  to  pay  it,  and  toM  the  drawer  he  mutt 
take  it  up,  and  gave  him  part  of  the  amoiuit  to  asaial  him  in  so  doing ; 
and  the  drawer  received  the  money  and  promised  to  take  up  the  bill  ac- 
cordingly ;  in  on  action  by  the  indorsee  against  the  drawer,  Ihe  tatter 
might  nevertheless  set  up  as  a  defence  that  the  bill  was  not  duly  pre- 
•ented  for  payment,  and  that  he  had  not  had  regular  notice  of  its  di»- 
honour(p).  In  such  a  case,  however,  the  sum  paid  him  by  the  acceptor 
will  be  money  had  and  received  to  the  plaintifTs  t]se(9).  But  where  a 
declaration  by  the  payees  against  the  drawers  of  a  hill  averred  present' 
ment  (o,  and  non-payment  by  (he  drawers,  neither  of  which  averments 
were  proved :  it  was  held,  that  the  notice  to  (lie  drawers  was  waived,  by 
proof  of  an  order  pven  by  th«  latter  to  the  drawees  not  to  pay  the  bill  if 
presented  1  butofiferas  to  the  Act  of  presentment,  though  the  payees 
were  informed  of  such  order  before  the  bill  became  due  (r).  And  proof 
that  Ihe  drawer  of  a  bill  knew  (wo  days  after  its  maturi^  that  it  wat 
tinpaid,  and  in  the  hands  of  a  particular  indorsee,  and  objected  to  pay  it 
on  the  ground  of  fraud  in  the  obtaining  of  it,  is  evidence  to  go  to  a  juij 
-that  he  had  received  regular  nodce  of  di9bonour(i). 


(A)  PKtptm  V.  KntiUr,  4  Camp. 
285;  1  Stark.  116.— ElleDboroogh. 

(i)  Morgitam  v.  Altken,  3  C.  &  P. 
338.— Teolerdea ;  and  see  Diian  r. 
EHittt,  S  C.  &  P.  437. 

{*>  Vaugkan  V.  Fulltr,  2  S(ra. 
1246. 

m  Slurgn  V.  Derrick.  WighU76. 

(n)  SUniiagt  v.  Cnightan,  S  C.  & 

1  TtuQl.  13. 


(a>  Biihep  v.  Rum,  and  Sans  *. 
Bayly,  3M.&  S.  363. 

(p)  BnWv.  Birch,  3Camp.;]07. 
— EITenborough.  S.  P.  Foriler  v. /ar- 
ditm.  16  East,  105. 

(,)  Ibid. 

(r)  mi  V.  Htap,  D  A  R.  N.  P.  C. 
67.— Abbott. 

(i)  Willdni  V.  Jtda.  2  B.  &  AdoL 
lUS;  lH.&Bab.  41. 
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Btat  where  a  tabeequciit  promise  of  payment  is  relied  on  as  a  waiver 
of  notice^  it  mnift  have  been  expressed  m  such  terms  as  to  amount  to  an 
•dmission  of  the  holder's  r^ht  to  receive  payment  Therefore  an  ex- 
pretnoD  by  the  drawer,  <'  if  I  am  bound  to  pay  it,  I  will/'  is  no  waiver  of 
the  want  of  notice  of  non-payment  by  the  acceptor  {t\ 

It  ii  essential,  as  we  have  before  remarkea  in  these  cases,  that  the 
promiMB  or  terms  entered  into,  must  have  been  made  and  entered  into 
with  a  knowledge  of  the  defiuilt(ti).  Thus  a  subsequent  proposal  by  the 
mdcnser  to  pay  the  bill  by  instalments,  made  without  knowledge  of  the 
mdoraee's  laches,  is  not  a  waiver  of  the  want  of  notice  (jr).  Nor  is  any 
Qdmiuum  by  a  defendant,  as  indorser,  of  his  liability,  binding,  where  it  is 
made  when  he  was  arrested  and  ignorant  of  the  facts,  and  whether  he  was 
boond  by  law  to  pay  (y) ;  so  that  where  the  drawer  or  indorser,  after  be- 
hut  amatedy  without  acknowledging  his  liability,  merely  offers  to  give  a 
hiU  by  way  of  compromise,  it  does  not  obviate  the  necessity  of  proving 
notice  (jr). 

Where  the  holders  of  a  bill,  having  presented  it  for  payment  to  the 
acceptor  without  effect,  gave  regular  notice  of  the  dishonour  to  the 
drawera,  who  lived  at  a  mstance,  but  informed  them  at  the  same  time, 
that,  having  reason  to  believe  that  a  friend  of  the  acceptor's  would  take  it 
up  in  a  few  days,  they  would,  in  order  to  save  expense,  hold  the  bill  till 
the  latter  end  of  the  week,  unless  they  heard  from  the  drawers  to  the 
contrary :  it  was  held,  that  such  notice  gave  the  holders  a  remedy  upon 
fSb/t  bill  against  the  drawers,  though  no  further  notice  of  non-payment  was 
given  to  Uiem  at  the  end  of  the  week ;  but  if  the  construction  of  the 
letter  bound  the  plaintiffs  to  give  such  further  notice  at  the  end  of  the 
week,  they  were  only  answerable  for  the  neglect  in  their  implied  character 
of  asents  for  the  c&awers,  which  thev  had  taken  upon  themselves,  with- 
out disturbing  their  remedy  upon  the  bill  itself  (a). 

In  an  action  against  the  indorser  of  a  note,  payable  at  twelve  months 
after  date,  a  parol  agreement  entered  into  between  him  and  the  maker 
when  it  was  drawn,  that  it  was  not  to  be  demanded  until  estates  of  the 
maker  had  been  sold,  and  that  the  defendant  indorsed  such  a  note  as  a 
msoHj  only,  cannot  be  received  in  evidence  as  a  waiver  of  the  notice 
of  its  dishonour  (6). 

The  drawer  of  a  bill  who,  before  it  becomes  due,  receives  notice  that  it 
was  accidentally  destroyed,  and  is  called  upon  to  ^ve  another  in  its  stead 
aeoording  to  stat.  9  &  10  Will.  III.  c.  17,  is  neveiueless  entitled  to  notice, 
though  Uie  drawee  were  insolvent  (c>.  And  if  there  are  several  bills  in 
the  hands  of  the  same  owner,  becoming  due  on  different  days,  the  drawer 
is  entitled  to  notice  as  to  each,  though  the  drawee  was  oiUy  indebted  to 
him  to  an  amount  less  than  any  one  of  the  bills  (</). 

9.  Where  Notice  will  be  dispensed  with. 

The  necessity  of  notice  always  supposes  that  the  party  to  give  it  has  an 
opportunity  of  so  doing.  As  there  are  frequently  cases  occurring,  where  it 


(I)  Dmnii  v.  Mortice,  3  Esp.  168. 
— Keoyoo. 

(«)  Blemu-d  v.  Hint,  5  Burr.  2670. 

(x)  Goodall  V.  Dolle^,  1  T.  R.  712 ; 
aoa  see  Bateew  v.  Hardy,  12  East, 
434 ;  2  Camp.  468. 

(y)  tlomu  V.  Redwood,  1  JSsp.  165* 
— Ikenyon. 


(s)  Cuming  v.  French,  2  Camp. 
106,  n. — EUenborough. 

(a)  Fartter  ▼.  Jurditen,  16  East, 
106. 

(6)  Free  v.  Hawkint,  1  Moors,  635. 

(c)  Thackray  v.  BUichett,  3  Camp. 
164.— EUenborough. 

(d)  Ibid. 


BilU  of  Eickangt  and  PromiuoTy  \otet. 

poawblt  for  lh«  holdfr  Co  gii 
tach  ciTcumaUDces  ll  wmild  be  unjnM  b 
been  guilty  of  any  Inches :  we  diaU  therefore  point  oiit  ander  what  eir- 
MiniatuicM  he  will  be  held  exoaerated. 

1.  Where  Ihe  Drmcrr  hat  ho  Efecti  in  the  HaiuU  of  tkc  Aerrplnr.']— 
The  obiecl  of  ^ving  the  drawer  twlite  upon  default  of  the  aeceptor,  is  to 
ensblw  him  to  obtain  poucHion  of  the  funds  be  may  have  lo  his  baiidk. 
But  there  Diists  no  «idi  object  for  Ibia  notiee,  if  the  drdwer  hare  no  efr 
fbcts  in  die  hand«  of  the  drawee,  and  no  i«aionable  groundi  to  expect  that 
the  bill  will  be  honoured,  and  therefore  tuider  such  circum stances  he  will 
not  be  entitled  to  notice  (f).  And  the  same  principle  applies  to  the  in- 
dorscr  of  a  note,  when  there  are  no  effects  in  the  maker's  handi  {g). 
Nothing,  however,  bnl  this  circiiniatance  will  diipense  with  the  nccessi^ 
of  notice ;  il  is  not  enough  lo  show  that  the  drawer  has  not  been  dam- 
iiified(A);  nor  that  (here  was  an  undentanding  between  the  drawee  add 
drawer,  that  the  lalt>rr  should  provide  for  llie  bill  (>)•  It  wmiU  seem  that 
where  the  drawer  has  securities,  ns  title  deeds  and  short  bills  in  the  hsndi 
of  the  acceptor,  that  they  will  be  considered  such  electa  aa  to  entitle  the 
drawer  to  a  regular  notice  (A). 

Notice  will  not  be  required  to  be  given  to  the  drawer  of  sn  ocrommiV 
ilafion  bill,  becaiue  he  can  sufler  no  iojiny  from  the  want  of  il(/l: 
and  a  bill  drawn,  payable  at  the  haux  of  tite  draiter,  must  be  presutnea 
to  be  an  aeoommodnlion  bill(«i).  But  iherc  a  bill  was  drawn,  accepted, 
and  indorsed  by  several  indorsets,  for  the  accammoiiatioii  of  the  hist  in- 
doner,  and  the  acceptor  had  no  effect*  of  the  drawer  in  his  luuda,  bot 
that  &ct  waa  not  known  to  the  defendant,  who  was  one  of  the  prior  io- 
doners :  it  was  held,  that  he  was  entitled  to  notice  of  the  diahonotO',  be- 
fore the  holder  could  maintain  au  action  against  him,  in  order  to  enable 
him  (even  if  he  had  no  remedy  upon  the  ^11)  to  call  immediately  npoa 
the  last  indoner,  to  whom  in  fact  lie  had  tent  the  security  of  bia  indorse- 
ment,  without  ralue  received,  and  who  had  received  the  money  upon  that 
Mcurity  (n). 

Where  a  bUl  waa  drawn  and  accepted  for  the  accommodation  of  m  io- 
dorsee,  who,  as  well  as  the  drawer,  had  no  effects  in  the  hands  of  the  ti> 
ee|rtor,  a  aubaequent  indorsee,  in  order  to  entitle  himself  to  teeorer  in  u 
action  against  the  drawer,  is  bound  to  give  notice  of  the  diihonour,  h  ths 
dimwer  might  have  called  on  the  acceptor  or  the  previooa  indoraee  fir 
payment,  S  he  had  had  such  notice  (p). 

So  the  drawer  of  a  dishonoured  bill  is  entitled  to  notice  of  dishonimr, 
although  he  knows  the  bill  wiD  not  be  paid  by  the  sicceptor,  provided  ha 
has  reason  to  expect  it  will  be  paid  by  any  other  person,  or  haa  a  remedy 

(/) '^Eg'v.  TWjM.iaEast.IVl;      S.  P.   NitliBltm  r.   GoulMt,    2  H. 
S  Csapb.T]0 ;  S.  P.  Frmnar.  Ltin,      Bbck.  609. 
B.  &  H.  341.  (Ii>  £i  parte  Httth.  3  Vw.  fc  B. 

((>  C«rnn  v.  Mtadrt  da  Catta,  1       ^*D. 
Sap.  30S.— Bulkr ;  see  BidunUl*  v. 
Bollman,  1  T.  R.  406 ;  5.  P.  CUgu 
t.  Cottm,  3  B.  b  P.  33S. 

(A)  Dmnit  v.  Marriet.  3  Esp.  IfiB  ; 


tmA-mVmWaTti.WaetUg.Sti.tc  (■)  Btms  v.  Jlofiy,  I&Eatf.ai6L 

&.374;3B.&C.439;  ILaiM.4i  (>)  Cm  v.  5e<>il.  3  B.  &  A.  6" 

aDd  RogT,  V.  SufkMi.  a  T.  R.  713.        S.  C.  not  S.  P.  Ba^.  Bills,  339. 
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•gafiMt  neh  penon ;  tbanfore,  where  the  defendant  drew  a  bill  upon 
mm$  T.  Ihr  the  aooommodation  of  one  R.,  who  was  eoniidetably  indebted 
fp  tlM  fMallfl^  and  who  procinred  T.'e  aeceptanoe ;  it  was  decided  that 
llie  drawer  waa  entitled  to  notice  of  the  diinonour  of  the  bill,  notwith- 
■tia^ng  the  acceptor  had  no  aseett  of  his  in  his  hands,  and  had  inform«sd 
hhm,  pnor  to  the  biU  beooming  due,  that  he  would  not  provide  for  it,  be 
having  a  reasonable  expectation  that  it  would  be  provided  for  by  R^  and 
JMiriiia  a  remedj  over  against  him  in  case  he  was  called  upon  to  pay  it(p). 

If  u#  drawer  have  oiiy  ^^9  ^  the  hands  of  the  drawee,  at  any  time 
bilvaflii  the  drawing  the  bul  and  its  becoming  due,  he  is  entitled  to  no- 
tloaf^) ;  or  if  be  have  reasonable  expectation  of  having  assets  in  the  hands 
«f  the  drawee,  as  by  having  shipped  goods  on  hb  own  account,  which 
vara  on  tlMir  way  to  the  drawee,  but  without  the  bill  of  lading  or  in- 
w^AbbM;  or  if  at  the  time  of  presentment  he  have  effects,  but  is  mdebted 
to  tha  cnwees  to  a  laiger  amount,  and  they  without  his  privity  have  ap- 
fwariated  the  effects  in  their  hands  to  tne  satisfaction  of  the  debt(t). 
And  in  a  case  where  the  drawer  had  no  effects  in  the  hands  of  the  accep- 
iaTf  ftom  the  time  of  drawing  until  the  bill  became  due ;  but,  previouslv 
to  the  ddiveiy  of  the  biU,  had  given  some  acceptances  of  his,  upon  whica 
llie  aoorator  nad  raised  money,  part  of  which  acceptances  had  been  re- 
tmned  mshonoured,  and  others  were  outstanding ;  it  was  ruled  that  the 
drawer  was  entitled  to  notice  of  its  dishonour  by  the  acceptor  (t).  But  if 
ha  have  no  effects  in  the  hands  of  the  drawee,  except  that  he  has  supplied 
Mm  widi  goods  upon  credit,  which  credit  does  not  expire  until  long  after 
the  biD  would  become  due,  he  is  not  discharged  by  want  of  notice  of  the 
dl8bonoiir(tf).  And  if  he  have  no  efl^ects,  it  will  not  avldl  him,  that  the 
htdaner  hat;  so  as  to  entitle  him  to  notice  (x^. 

It  win  be  observed  that  in  the  cases  above  cited  the  proceedings  were 
mnngt  the  drawer.  But  where  they  are  directed  against  an  indorsee, 
t&s  mle  win  not  i^ply ;  as  ft  wiH  be  no  excuse  for  not  giving  notice  to 
him  that  the  ^wer  liad  no  effects  in  the  acceptor's  hands  (y).  But  an 
indoner  cannot  avail  himself  of  want  of  notice  if  he  has  given  no  con- 
ridention  for  a  bill,  and  knows  that  the  drawer  has  no  effects  in  the  hands 
of  the  drawee  (i);  as  where  A.  draws  a  note  payable  to  B.  or  order, 
vliich  B.  indorses,  having  given  no  value  for  it,  and  knowing  that  A.  is 
inaolvent :  in  an  action  by  the  indorsee  against  B.,  it  is  not  necessary  to 
nrove  that  die  note  was  presented  for  payment  to  A.  immediately  when  it 
Daeame  due,  or  that  notice  was  given  to  B.  of  A.'s  refusal  to  pay  it  (a). 

2*  Where  the  Holder  is  ignorant  of  the  Place  of  Residence  of  the 
Pmiy  to  viiom  Notice  is  to  he  given,"] — Ignorance  of  the  place  of  resi- 
dence of  the  drawer  is  a  sufficient  answer  to  an  objection  arising  out  of  the 


(p)  LBLfitU  V,  SiaiUr,  4  M.  £c  P. 
457;  6  Bing.  623;  see  fiorton  v. 
Pidvrtfig,  8  a.  &  C.610;  3  M.  & 
B.33. 

(f )  Hammoftd  v.  Di^rms,  3  Camp. 
146.— EUanbonragh. 

(r)  Rueker  v.HilUr,  16  East,  43 ; 

2  Gamp.  217 ;  S.P.  Robins  v.  Gibton, 

3  Camp.  334;  lM.6cS.188. 

(s)  Btaekham  v.  JDorsa,  2  Camp. 
503. — Ellenboroagb. 

(t)  Spobnsr  ▼.  GaTdiner,  R.  Ac  M. 


84.— Best. 

(u)  Claridge  v.  Daltan,  4  M.  &  S. 
226. 

(x)  Walwyn  v.  St.  Quintiu,  1  B. 
&  P.  652 ;  2  Esp.  516. 

(a^)  Wilkea  v.  Jaehs,  Fetkt,  202. 
— Kenyoo. 

(s)  Siuon  T.  roniinfon^Selw.  N.P. 
346.— EUenboroogh. 

(a)  Ds  Btrdi  t.  Atkmstn,  2  H. 
Black.  336. 


n,  fravidtd  due  diligeiice  be 
r{t>.  WtKdier  he  hu  used 
Miea«r  &ct  to  be  left  lo  the  jury  (c); 
ytt  k  iimal  iwnii|,li  to  ■!>«*  tb*(  ibe  heUer.  bong  ignorant  of  the 
Avav**  iwlMce,  nu^  iiK|aina  npca  (be  alkgect  U  the  place  wbrre 
Ae  tM  WM  fMtW  (tf),  u  be  vagtt  to  khIu  finSier  atatth  to  exonerate 
Mil  fan  Ar  ^4  «f  nacice. 

Ha  wH  W  mimiMiiil  bvwercr  vhnc  die  ignmncc  of  KwieDce  oiiM* 
ftiHlhed(Mwl«*m*fc«^nbefa(cthebiU«wdi>r,  itBledlaiha 
Wte  Am  U  h^  M  imte  pfaM  of  abode,  and  thai  be  would  call  and 
mtitOmhOt  wcr faU ^V  Sa  vboe  an  indonM  not  knonng  the in- 
fcuLi'a  ■litii  ■.  tmflafw  ]m  Mkney  la  dkeovct  it  and  jave  iuHic«  of  the 
AdKBoiB,  and  iW  tOiKmej  diaeotcn  tbe  addreai  one  daj,  ctmialt*  hit 
dkM  ihe  mead,  mJ  gr»  iwtiee  Ibc  tbiri :  it  *9I  be  a  ralid  notice  (/). 

3.  mm  Itt  Itutnmmt  it  aaf  diaww  o*  a  pn^er  Slup.]— If  the  tdl 
or  note  be  not  drawn  od  a  pniper  ilaiuyi  il  i«  a  (rnllity,  and  comequently 
no  notice  wffl  be  iT^iiiivd(f ). 

4.  Wiert  tit  D'OiBcr  amd  Jeeeptirr  art  Parlnm  :  and  other  Crua.] — 
Vhcre  a  btQ  ii  drawn  bv  a  firm  upcm  onp  of  the  partners,  who  sccepti  IE, 
Mdee  la  the  drawet-<  '•  ■ii'"i'h«— in- '*■  And  w!>?it?  -iiji-^ritif  who  were 
iHokenbathbtlht '1:  -.' -.  ■...-'-.-.■,-.;  ,  !.■"  11,  1  '.  ..i  reeeitedil 
fiofn  the  drawer*,  ::  ■  .!  bclween 
Aem,  before  it  became  3ue  received  directions  from  the  acceptor  to  slop 
die  payment  0^  it  at  the  place  of  payment,  and  did  so  accordingly:  itwa* 
beld,  that  tbey  were  not  bound  to  give  notice  of  this  citeumatance  to  the 
drawer,  but  upon  nonpayment  of  the  bill  might  look  to  the  drawen, 
notwithitanding  they  bod  not  given  nich  notice;  and  that  they  trite 
not  bound  to  apoly  the  money  of  the  acceptor  In  their  handa  in  discharge 
of  the  bilti  but  if  the  drawen  had  become  bankrupt,  it  would  have  con- 
■tituted  an  item  in  the  account  between  them  and  the  banken(().  So 
Ihe  holder  of  s  check  it  not  bound  to  eive  notice  of  its  dishonour  to  the 
drawer,  far  the  purpoH  of  charging  the  person  from  whom  he  received 
it:  he  doe*  enough  if  he  present  it  with  due  diligence  to  Ihe  bankeit 
va  whom  it  is  drawn,  and  give  due  notice  of  dishonour  to  those  only 
■gainst  whom  he  seeks  a  remedy  (A:).  But  where  the  defendant  lent  hu 
Illdoiaement  to  the  drawer  of  a  note  payable  on  demand,  to  enable 
bim  to  raise  money  from  the  plainlif&,  who  were  bankers,  and  had  agreed 
to  advance  money  thereon  tor  six  months:  it  was  held,  that  the  hank- 
en,  who  had  renewed  their  advances  at  the  end  of  the  six  months,  without 
the  knowledge  or  consent  of  the  defendant,  could  not  recover  (xi  his  in- 


(b)  Bratnine  v.  iiTinnair,  Gow, 
81.-D>lbs:  and  see  tfJIJiaiu  v. 
Ctrmaint,  7  B.  &  C.  468;  1  M.  (( 
K.594. 

(c)  Balsnan  V.  Jattph,  12  East, 
433  ;  2  Camp.  461 ;  aQdwe  GwdAsJf 
*.  Dolls,  1  'T-  R.  113  ;  though  il  was 
beld  in  the  Exchequer  that  what  is 
doe  diligence  in  luch  a  eaie  i>  ■  ques- 
tion of  law  J  Sturta  v.  Dtrriek, 
Wightw.  7G. 

(dj  BiBtriift  T.  Buffii,  3  Camp. 
363.~E1leiibarougb. 


(a)  Fhifun  V.  KatUer,  A  Camp. 
3S5;  1  Surk.  1 16.— EllenboKiDgb. 

(/)  Firth  1.  ThrvA,  2  M.  &  R. 
359;  8B.  &C.3BT. 

it)  Cimdy  V.  MorriiMt,  1  B.  4 
AdDl.696. 

(A)  Porthoan  V.  Parktr,  1  Canp. 
82.— ElleDborough  1  lod  see /acaiid 
V.  Frtnch.  12  Eisl,  317. 

(i)  Craut  T.  SmitK,  1  H.  &  S.  &4S. 

(It)  Richfcrd  y.  Ridge,  3  Camp. 
637.— El'    "^ ■ 
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donement,  without  proof  of  a  demand  on  the  drawer,  and  regular  notice 
of  the  dishonour  given  to  the  defendant  (/).  And  it  may  be  questioned 
whether  when  a  bill  is  left  for  acceptance,  and  the  drawee,  i^r  its  le- 
maining  in  his  possession  twenty-four  hours,  requires  time  to  consider  of 
it,  and  the  holder  grants  him  that  time,  the  holder  is  not  bound  to  give 
immediate  notice  to  his  indorser  of  the  particular  circumstance  of  such 
request,  and  of  the  delay  granted;  although  he  be  not  bound  to  present 
the  bill  for  acceptance  (m). 

5.  No  Notice  required  to  be  given  to  the  Acceptor  where  the  Bill  is 
madepaayable  at  some  particular  Flace.'} — In  an  action  against  the  drawer 
of  a  oil],  payable  at  a  particular  place,  it  is  no  defence  that  notice  of  the 
dishonour  had  not  been  given  to  the  acceptor  (n),  since  the  acceptor  of  a 
hill,  made  payable  at  a  particular  place,  as  at  a  banking  house,  is  not  en- 
titled to  any  notice  of  its  dishonour  (o),  even  though  he  had  sufficient  as- 
sets in  their  hands,  when  the  bill  was  accepted,  to  have  paid  it.  And  the 
same  rule  holds  in  reference  to  a  promissory  note  payable  at  a  banking- 
house,  in  which  case  it  is  not  necessary  to  prove  that  the  maker  had 
notice  of  its  dishonour  (p). 

10.  Where  a  Protest  is  necessary. 

The  next  thing  we  shall  have  to  consider  are  the  circumstances  under 
a  protest  will  be  necessary.  Wherever  9k  foreign  bill  is  refused  ac- 
ceptance or  payment,  it  is  absolutely  necessary  that  such  a  bill  should  be 
protested ;  as  the  facts  of  which  the  protest  is  the  evidence  cannot  be 
proved  by  witnesses,  or  the  oath  of  the  party,  or  in  any  other  way.  But 
m  these  cases  it  is  sufficient  to  inform  the  drawer  that  the  bill  has  been 
protested  iq).  So  decided  is  the  rule,  that  where  a  foreign  bill  payable 
after  sight  is  refused  acceptance,  and  an  action  is  brought  in  order  to 
cluiige  ue  drawer,  proof  of  the  noting  of  the  bill  alone  for  non-acceptance 
is  not  sufficient,  without  proving  that  it  was  also  protested  for  non-accept- 
ance^ though  there  be  a  subsequent  protest  for  non-payment  (r). 

A  protest  is  also  necessary  in  the  case  of  the  acceptors  of  a  foreign  bill 
lor  honour  (t).  Thus  a  party  to  a  bill  is  not  liable  for  money  paid  to  his 
tiM  by  a  person  who  takes  up  the  bill  for  his  honour,  unless  a  formal  protest 
of  payment  to  his  honour  be  made  before  payment  of  the  bill,  that  being 
die  usual  custom  of  merchants  (J,),  And  a  person  who  pays  a  bill  for 
the  honour  of  any  of  the  parties,  becomes  on  payment  a  holder  upon  the 
transfer  of  the  person  for  whom  he  made  the  payment,  and  not  of  the  per- 
aoD  he  has  paid,  and  may  not  only  sue  the  latter  but  the  other  parties  to 
the  bill  (tt ;. 

A  foreijni  bill  was  drawn  by  A.  upon  C.  and  Co.,  who  resided  at  Liver- 
pool, in  mvour  of  L.  R.  and  Co.,  and  hy  A.  indorsed  to  the  plaintiff. 
The  bill  was  drawn,  *<  sixty  days  after  sight,  pay  to  L.  R.  and  Co.,  in 
London,"  &c. ;  it  was  refused  acceptance  by  the  drawees,  but  accepted 
under  protest  for  the  honour  of  the  drawer  by  the  defendants,  as  follows : 

(0  Smith  V.  Becket,  13  East,  187.  261.— Eileoborough. 

(m)  Ingram  v.  Forster,  2  Smith,  (9)  Goodman  v.  Harvty,  4  AdoU  & 

242.  £1. 870. 

(n)  Edwards  v.  Dick,  4  B.  &  A.  (r)  Rogers  v.  Stq»hens,2T.B,.7\B. 

212.  (s)  Hoare  v.  Catenove,  16  East,  391. 

(•)  Smith  v.  Thatcher,  4  B.  &  A.  (!)  VandnoaU  v.  Tyrrell,  M.  &  P. 

200 ;  Treacher  v.  Hinton,  4  B.  &  A.  87. 

413.  (u)  Mcrtens  v.  WinningtM,!  Esp. 

(p)  Pearu  v.  Pmberihy,  3  Camp.       113. 


IXtO  BiUi  of  Etduuigt  and  Protauviry  Notes. 

"  Accepted,  andcrprotMl,  for  botwuTnfH.  I.,  and  Co.,  and  will  be  paid  fat 
tbeir  accoant  if  rrgulBTly  protected,  and  refmed  oheii  dnr ;"  this  oil)  •>■ 
pmcnl*^  liir  pijineiit  at  die  n-udence  of  the  dcaweea  In  LiverrxMl,  aid 
protntod  ol  Liverpool  for  non-pnjmetit ;  but  il  nas  nut  ptesmted  I'or  P*^ 
nent  or  prulMled  in  Londoo  wbere  the  draweri  Itad  not  anj  hoiue  ol  biv 
rinra*:  it  WM  held,  tJmt  the  hoideri  were  entitloc)  to  recover  against  tba 
aeceptor*  for  honour  :  uid  tiial,  tinder  theae  drcunutaucea,  s  pmentnieBt 
ill  Lciiidoii,  and  protest  lliere,  were  not  neceaaarj  ( j). 

It'  a  loreigii  bill  be  rrj^loi-ly  proteitcd  and  noted,  the  protest  may  be 
dnwn  lip  in  fomi,  it  would  aeeni,  at  eay  lime  afterwajda  (^).  And  it  ii 
not  nweuory  that  nutice  ofnoD-acceplaiice  or  nou-navment  of  a  IhII  aboold 
be  accompanied  with  a  copy  oftbc  protest  (i). 
of  a  forei)^!  hill,  at  the  time  of  drawing,  was  in 
turned  home  before  it  becaiiie  due,  at  which  time  it  was  dishonoured  and 

finiteUed,  but  notice  of  the  dishonour  only,  and  not  of  the  protest,  WW 
eft  M  the  drawer')  house ;  this  was  held  ■uiKcient(a). 

The  rules  before  laid  down  in  reference  (o  notice  nii|ilies  in  tfaii  cose  also, 
Tlit.  llmt  a  protest  for  nan- acceptance  of  a  foreign  bill  ib  not  necesBair  to  be 
proved  in  an  action  by  thi'  indorsee  agaJnst  the  drawer,  if  the  drawer  had  no 
effects,  or  probability  ofany  effects,  in  the  hands  of  tlie  drawee,  at  the  time; 
and  it  do  not  appear  Ant  there  was  any  fluctuatine  balance  of  assets  be- 
tireen  them  unascertained  at  the  tinn,  which  mn^ht  then  bare  siffiit^ed 

Chflble  protind  of  belief  to  the  drnwer  that  his  bill  vfouldbe  honoured  (4). 
the  oiniasioii  mnyal^o  be  u-an'ci/.  Hence  in  aitncCiun  bylhe  payee  gainst 
the  drawer  ofa  bill,  the  declaration  stated  that  ibo  latter  drew  it   "  at  iit. 

Hdene,  to  wit,  atW'estminster,"anddid  not arer a protett  either  forna*- 
acceptance  or  non-payment.  On  the  production  of  the  bill,  it  wai  dated 
at  St.  Helena,  and  not  stamped ;  and  on  an  objection  that  it  was  inaA- 
ininible  as  an  inland  bill  for  want  of  nich  stamp,  and  that  the  plaintf 
bad  given  no  evidence  of  a  proteet  tbr  non-acceptance  or  noD-pi^oWBt : 
it  was  held,  that  as  there  was  evidence  of  a  aobsequenl  pronusa  1^  tfa* 
defendant  to  pay  the  amount  of  the  bill,  coupled  with  a  letter  written  by 
his  attorney,  onering  terms  for  payment,  it  was  a  WRiver  of  those  aljec- 
tions,  althoiHch  such  attorney  swore  that  such  ofler  was  made  witlMM  pre- 

ftit  in  die  case  of  an  inland  bill  a  different  rule  prevails.  B«fbt«  tbe 
atatute  3  fr  4  Anne,  e.  9,  no  bill  of  this  sort  could  be  protettedjiw  mw 
atrmtoKe ;  and  thoi^h  by  that  statute  parties  had  the  power  given  diMf 
of  doing  so,  it  is  not  compuboty  on  them  to  avail  themselves  of  it.  Pa>> 
test  for  non^jxtymtnt  of  inland  bills  is  directed  to  be  made  by  9  fc  tO 
W.  In.  c.  17,  by  which  it  is  enacted,  that  inland  hilla  for  SI.  or  upwu^ 
p^able  after  date,  may  be  protested.  But,  as  in  the  case  of  nam-aeeeM- 
mee,  this  direction  is  not  compulsory.  The  only  end  to  be  answered  By 
protesting  an  inland  bill,  is  to  secure  the  recovery  of  the  costs  and  dar 
mwea  inenTTed  by  reason  of  the  dishonour  of  the  bill ;  for  it  has  bcea 
htS,  that  to  entitle  the  indorsee  of  an  inland  bill  to  recover  mterttt  from 
the  drawer,  it  is  not  necessary  (o  protest  the  aame  for  non-payment  (^. 
Nor  is  it  neceasaij  to  set  ont  the  protest  of  an  inhind  bill,  unlen  tfaa  party 

(i>  MitckiU  V.  Baring.  4  C.k  P.       988  ;  3  Camp.  334. 
""r"  !*'^i!L'^'*'d';*'."o^^':<,  i'''^  Leggtv.  Therpt,n  SMt,in; 


(S)    CJiBkri  v.  Bill,   4  fiip.  48. 


Kenyan ;  and  see  3«l«.  N.  P.  379.  (e)  PiOeriM  v.  Btnhtr,  S  Moote, 

ii)  CrnniMlI  v.  Hynua,  2  Eep. 
.— Kenyoo. 
(•■)  Rabim  1.  Gibsn,  1  M.  bS. 
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ntetiMBitenitaiideotte;  thou^^  if  it  be  set  outfit  mutt  be  proved  (e). 
lould  be  fiirdiflr  vemariKd,  tbat  the  proviaoni  of  9  &  10  W.  III.  c. 
17,  ifeptfling  proteiti  of  inland  biUe,  do  not  apply  to  nich  bills  as  are 
made  pajafale  t^Ur  iighi  (^).  Tberefore  an  acceptor  of  such  a  bill,  who 
vefaMB  pqrmcnt  on  the  tmrd  day  of  grace,  is  not  liable  to  an^  charge  for 
ihm  noting  of  the  bi]l(g).  And  in  3l  these  cases,  after  a  bill  has  been 
pnlerted  far  non-aeoeptance^  a  second  protest  is  gratuitous  and  unneces- 
mij(k). 

By  the  recent  enactment  of  the  2&3WiIL  lY.c.  98,  bills  expressed  to 
be  paid  in  any  other  place  than  the  place  therein  mentioned  as  the  resi- 
dcBce  of  the  drawee,  if  not  accepted,  may  be  protested  for  non-payment 
in  duit  place  without  lUrther  presentment  to  the  drawee,  unless  the  amount 
he  paid  on  the  day  of  pa3rment. 


Sect.  IX. — Liabilitibs  ov  Parties  oh  a  Bill  of  Exchahge  or 

Prom  tssoRT  Note. 


1.  UMUty  rfth§Aeeiptorto  th$ 

Drmwer 1221 

2.  LiabiHiM  rf  (ft#  Aee^fiior  to 
rdFoHUt 1222 


3.  Liability  of  the  Dratoer  ....  1227 

4.  Liability  of  the  Indorter  •  • .  •  ib, 

5.  Under  what  eireumttaneet  the 
Liability  wiU  be  dieeharged  1228 

Notiet  hairing  been  given,  and  all  other  necessary  steps  taken,  the  next 
qaeatioii  that  presents  itself  is  as  to  the  extent  of  the  party's  liability,  to 
whom  the  bolder  intends  to  look  for  payment  And  we  shall  first  point 
oat  how  fiv  the  aecepior  is  liaUe,  as  he  is  the  first  party  to  whom  the  holder 
voold  make  amdication ;  thoueh  if  that  holder  be  the  payee  or  indorsee^ 
be  may,  if  he  think  proper,  seek  his  redress  from  the  drawer,  or  any  or  all 
of  the  intermediate  parties,  in  the  first  instance.  And  where  an  indorsee 
of  a  bin  is  without  notice  that  a  prior  action  is  depending  thereon,  he  may, 
notwithrtandine  the  pendency  of  such  action,  commence  an  action  against 
dw  lame  defendant  (t). 

1.  LMUUy  of  the  Acceptor  to  the  Drawer,'] — The  liability  of  the  ac- 
cqrtor  wiU  be  varied  in  respect  of  the  different  parties  by  whom  he  may 
he  iued,  or  who  may  come  upon  him  for  the  amotmt  of  the  bill,  of  which 
he  is  the  acceptor.  As  between  the  drawer  and  himself  there  is  a  relation, 
oat  of  wfaidi  equities  may  arise,  materially  modifying  or  altogether  de- 
■twjying  his  liability.  Thus,  although  the  accentor  be  liable  to  the  fiill 
amoaiit  of  the  bill,  as  between  himself  and  third  persons,  he  is  only 
fiaUe  to  the  som  for  which  the  acceptance  was  given  as  between  himself 
and  the  drawer  (k).  Therefore,  in  an  action  brought  against  him,  he  may 
riKNT  that  he  accepted  it  for  value  as  to  part,  and  as  an  accommodation  as 
to  the  rest  (/).  So  if  a  bill  be  siven  in  consideration  of  the  defendant  en- 
tering into  partnership  with  die  plaintiff,  and  the  treaty  be  afterwards 
broken  o^  the  plaintiff  is  entitled  to  recover  a  verdict  on  the  bill  to  the 
anouist  of  the  oaimiges  he  has  sustained,  and  not  to  the  fiill  amount  of  the 
bill  (m).  And  where  a  par^  accepts  bills  drawn  by  one  partner  on  a  firm 
Ibr  his  private  accommodation,  upon  the  understanding  that  the  drawer 


(<)  BouUger  v.  Talleyrand,  2  Esp.  (>)  ColumbUt  v.  Slim,  2  Chit.  637. 

650.— KenyoQ.  (k)  Darnell  ▼.  WiUiams,  2  Surk. 

(/)  Lefttey  w.  MUU,  4  T.  R.  170.  166.— Ellenborough. 

(g)  Ibid,  (I)  Ibid, 

W  UeUTomf.  Barclay,  I  Stuk.  (m)  Udger  v.  Ewer,  Peake,  216. 

7.  — Keoyon. 
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Kill  provide  for  tbe  bills  vhen  due,  no  action  on  ihe  billa  lies  agfunst  llw 
■cccptoT  either  by  the  drawer  alone  or  by  hia  firm  jointly  (n). 

Where  A.  accepted  billi  for  B.'»  aceommodnlicn,  and  B.,  by  way  of  cot- 
lateral  tecurity,  lodged  in  Itia  hands  a  bill  of  lading  of  certain  goods  dfli- 
rerable  to  C,  who  hod  no  interest  in  them;  end  A.  paid  his  acceptaocea, 
and  B.,  being  indebted  to  him  lo  that  omcnint,  became  bankrupt ;  upca 
which  D.  got  poaseasion  of  the  goods  and  sold  them :  it  vas  held,  lb*t 

A.  might  maintain  an  action  for  money  had  and  received  against  D.  lo 
recover  the  proceeds  (o).  So  if  A.  be  under  acceptance  to  B.,  he  may 
tetain  money  of  B.'a  in  his  hand*  lo  diacliarge  it,  until  the  bill  be  delivered 
np,  or  he  receive  sutKeient  indemnity  <p).  But  if  the  acceptor  of  bills 
obtain  a  power  of  attorney  from  the  drawer  to  receive  money  and  holj  it 
u  a  security,  he  cannot  retain  the  money  nftcr  (be  bankruptcy  of  the 
dralrer  (;}. 

Where  the  holder  of  a  bill  sued  Ihe  acceptor,  and  charged  him  in  exe- 
cntion  ;  the  latter  having  obtained  his  discharge  under  the  lords'  act,  the 
holder  then  sued  the  drawer,  who,  alter  paying  tlie  bill,  sued  the  act^ptor, 
and  chareed  him  in  execution  :  this  was  held  to  be  regular,  tiir  the  de- 
fendant's having  been  charged  in  execution  at  the  suit  ^the  bolder,  was 
not  a  satisfaction,  na  bclneen  the  drawer  and  acceptor  (r).  But  where  tha 
maker  of  a  note  paid  money  into  the  hands  of  an  agent  to  retire  it  and  IIm 
agent  tendered  the  money  to  the  holder  of  the  note,  on  condition  of  havine 
it  delivered  up  ;  l!ic  note  beinp  niislnid,  this  condilion  waa  not  complied 
with  ;  and  tlie  ngenl  aOerwards  became  bankrupt  with  the  money  in  his 
hands :  it  was  held,  that  the  maker  was  still  responsible  on  the  note;  but 
that  interest  was  not  recoverable  after  the  time  of  the  lender  («).  Wbere 
the  drawer  paya  the  whole,  the  acceptor  is  entirely  discharged,  and  the  hill 
i*  no  longer  negotiable  (t). 

2.  Liability  i^  Acceptor  to  third  Pnrf  in.]— Where  the  holder  of  the  InII 
is  a  third  party,  a  different  rule  nill  arise  to  that  deducible  from  several  id 
the  preceding  cases.  The  acceptor  or  maker  always  remains  liable,  not- 
witMtanding  any  change  in  the  eircumalances  of  other  parties  (u).  And 
although  the  holder  of  a  bill  bad  notice  when  he  took  it,  that  the  acceptor 
had  only  accepted  it  for  the  accommodation  of  the  drawer,  j'et  the  acceptal 
is  bound  to  pay  it,  and  nothing  can  discharge  him  but  payment  or  a  re- 
lease (r). 

Where  A.  and  Co.,  bankers  in  Ihe  countir,  being  pressed  by  B.  and  Co., 
bankers  in  town,  lo  whom  they  were  indebted,  to  send  up  any  bills  they 
could  procure,  transmitted  for  Bccounl  an  accommodation  bill,  accepted  by 
D. ;  and  when  the  bill  became  due,  the  balance  was  in  favour  of  B.  and 
Co.,  but  the  bills  were  not  withdrawn,  and  afterwards  (he  balance  between 
the  houses  turned  considerably  in  favour  of  A.  and  Co.,  and  was  so  when 

B.  and  Co.  became  bankrupts :  it  was  held  that  A.  and  Co.  were  entitled  to 
recover  against  the  BCceptor(^).     So  where  a  third  person,  expecting  to 


(n)  Sparreu  v.  Chuman.  4  M.  &  R. 

(0  Dint  V.  D«nn,  3   t:amp.  296. 

06;  9B.&C,241. 

(o)   FaMBC    V.    H-Utll.  1    Csmp. 

(1)  Ba™»  V.  Smr/a,    1   H.  Black. 

54. 

68  1  5.  }■.  Btck  1.  RobUy.  1  H.  Black. 

(p)  MfldJ™  V.  KempitcT.  1  Camp. 

89,  n. ;  Bail.  Bills.  135. 

(.0  -iadn-wnv.  Clivftand.  13  EMt, 

^■Vlianii,  3Camp.  41B. 

430.-.. 

(q)  H^ilt  V.  Utfiaaitt,  5  Esp.  158. 

<i)  IrtUnd  (Banfc)  T.  Bero/m-d,  6 

Dow,  237. 

(y)  AltKccd  V.  Criwdis,   1  Sluk. 
«S.-EllBnborough. 

au. 
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have  iiindt  in  hu  bandi  belonging  to  the  son  of  the  drawer,  takes  up  a 
bin  for  tbe  accommodation  of  the  drawer,  on  its  becoming  due,  in  order 
to  preTent  proceedings  against  him,  on  condition  that  he  shall  be  allowed 
to  stand  in  the  place  of  the  holder,  (the  first  indorsee,)  and  sue  in  his 
name:  this  does  not  dischar^  the  acceptor  from  an  action  afterwards 
brought  bj  such  third  person  m  the  name  of  the  indorsee,  even  though  the 
fonner  had  declared  that  he  would  not  trouble  the  acceptor  {z).  Nor  will 
the  holder  of  an  accommodation  bill  taking  a  cognovit  from  the  drawer, 
fiir  pajrment  by  instalments,  thereby  discharge  the  acceptor,  whether  at 
iSbe  time  of  takmg  it  he  knew  that  it  was  an  accommodation  bill  or  not  (a) ; 
though  in  another  case  it  was  ruled  that  it  would  (6).  Nor  would  he  be 
dischaiged  by  time  given  to  the  drawer  (66).  And  it  would  seem  that  on 
indorsee  for  value,  who  receives  part  payment  from  the  drawer  of  an  ac- 
commodation bill,  and  takes  a  new  bill  to  give  time  for  the  payment  of  the 
xemainder,  does  not  thereby  discharge  the  acceptor,  unless  he  was  aware 
that  the  acceptance  had  been  given  for  the  drawer's  accommodation  (c) ; 
though  it  may  be  doubted  whether,  if  he  knew  that  fact,  it  would  make 
any  di£fefence  {d). 

An  arrangement  between  drawer  and  drawee,  which  discharges  the 
latter's  acceptance  as  regards  the  drawer,  has  not  that  effect  as  regards  an 
indoraee  for  valuable  consideration  (e).  Hence,  where  defendant  was  ac- 
ceptor of  two  bills  of  exchange  drawn  by  C,  and  by  him  indorsed  to  his 
buikers;  iMyment  after  they  become  due  by  the  defendant  to  C.  is  not 
alone  sufficient  to  discharge  defendant,  as  the  holdert  of  the  hill  are  en- 
titled to  the  amount  (/).  So  where  A.  gave  an  accommodation  accept- 
ance to  R,  which  B.  gave  to  C.  as  a  security  for  some  acceptances  of  his, 
and  these  ac(^tance8,  when  they^  became  due,  were  paid  by  B.  out  of  the 
produce  of  other  acceptances  given  by  C,  but  A.'s  acceptance  was  not 
ffiven  up,  though  C.  was  desired  not  to  present  it,  and  A.  was  informed  that 
it  woula  not  be  presented :  it  was  hela,  that  the  original  transaction  was 
oontinned :  and  A.,  not  calling  for  the  delivery  of  the  bill,  must  be  pre- 
aomed  to  have  allowed  it  to  remain  as  a  security  in  the  hands  of  C.  for  such 
of  his  acceptances  as  were  subsequent  to  those  for  which  it  was  at  first 
nven  (g%  And  where  H.  accepted  a  bill  for  the  accommodation  of  B., 
3ie  drawer,  who  indorsed  it  over  as  a  security  for  a  debt,  and  afterwards 
became  buikrupt ;  and  the  indorsee  entered  into  an  agreement  with  the 
aMignees,  for  purchasing  part  of  the  bankrupt's  property,  and  for  the  ar- 
rangement of  some  claims  which  he,  the  indorsee,  had  upon  the  bank- 
nipt**  estate ;  and  he  afterwards  gave  them  a  release  of  all  demands,  no 
mention  being  made,  during  this  transaction,  of  the  bill  which  had  been 
dishonoured.  He  knew  at  the  time  of  the  agreement,  but  not  when  he 
took  the  bill,  that  it  was  accepted  for  accommodation  :  it  was  held,  that 
notwithstanding  the  above  release,  the  acceptor  was  still  liable  to  him 
npon  the  bill  (A). 

If  the  drawer  of  a  bill  payable  to  his  own  order,  before  it  is  indorsed, 
give  the  acceptor  a  general  release ;  this  is  no  defence  to  an  action  by  the 

(s^  AdatM  V.  Crtgg,  2  SUrk.  S31.  (d)  Ibid. 

— Abbott  (e)  Clarke  v.  Cock,  4  East,  57. 

(a)    Fentum  v.  Pocoek,   5  Taunt.  (/)  Field  v.  Carr,  5  Biog.  13 ;  2 

192 ;  I  Marsh.  14.  M.  &  P.  46. 

(6)  Lttxton  V.  Peat,  2  Camp.  185.  (g)    Woodroffe  v.  Haifne,   1  C.  dc 

(66)  Raggett  v.  Axmore,  4  Taunt.  P.  600.— Best. 

790 ;  Kerriton  ▼.  Cocke,  3  Camp.  362.  (A )  Harmon  v.  Courteiuld,  3  B. 

(e)  Roljo  V.  Wyatt,  5C.  &  P.  181.  &  Add.  36. 
— ilndal. 

3G 
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1M4  BiiU  of  Extiaugr  and  PnmiuQT^  Noles. 

indutMe  a^nu  the  aecc^MT  iinlesB  iboe  bepmof  that  IlieiBdMMehBffr 
«if  the  rekiueO)>  ^o  the  acceptor  ii  liable  to  the  tx^drr,  thoagb  the  UWr 
bavcgriTcn  >  diicliarge  to  a  putj'on  It,  which  will  not  dtaebaineawbUa 
prior  lo  hinuelfCf). 

Wbm  the  bolder  of  a  bill.  «rbich  wa«  a  Mcuiity  for  n  dobt  due  tnai 
A..  B.,  C  and  D.,  indorsed  it  over  and  put  it  into  ibe  bands  of  B.,  Ci^ 
and  U..  «bo  settled  their  wcouols  niih  A.,  wyiug  that  the  bill  had  ben 
aatiili^  b^  them,  but  the  bill  iDi^  was  not  produced  lo  nor  seen  by  A.  U 
the  dme  ofnich  letlleiiipnc:  it  was  holdeo,  that  ihii  Kai  no  defence  to  A. 
in  an  action  by  the  bolder  agaiiut  A.,  B..  C.  and  D..  the  bill  not  hariae 
b«en  ill  tact  satisfied  by  the  persons  to  ichcmi  it  had  been  indorsed  and 
baiiiled  oTer(0-  A  bill  draicii  on  ajaelor,  and  payable  out  of  ibe 
pTodnoe  of  goods  in  his  handi,  aiWr  diichB^ng  prior  occGptanee^  and 
accepted  by  him  generally,  is  chargeable  on  him,  nutwilhatanding  anj 
balance  then  due  to  him  in  a  running  accmint  «ith  bis  principal  (n>. 
IVhotv  the  di«wer  of  a  bill  payable  to  hia  own  order,  and  indoraed  by  him 
to  T,  and  by  T.  to  B.,  upon  iW  bill  bcine  dishanotuvd,  paid  the  onuatnt 
to  B.,  who  itruck  out  his  own  and  T.'s  indoraemcnt,  and  reUiined  it  to  ibe 
dnwei,  and  the  drawer  eiWrwatda  pnsced  it  ta  the  plainlilf ;  it  was  held, 
that  tba  plHimifi" might  roc.iver  agniiiil  tlie  acceptorf.iX 

A.  fU   _ T-  ■■■  "   '  .   '.  ...■,:■  I.  ■■  '■■   -'I'l')-  ■!   ■■■r  .■;    r.iii-':pcQii  port, 

and  |uii.|  :      ■      ■  ■■■iwribrB. 

in  fi.v,.M  ....   D.Vai 

qipointed  eup^rcar^  and  joint  inistee  by  A.  luid  B.  fur  securing  mnit- 
tances  to  the  house  in  London,  for  the  honour  of  the  bills.  The  goadi 
being  shipped  for  Europe,  B.  and  D.  respectively  advised  C.  and  Co.  of 
the  transaction,  who  effected  an  iniurance  upon  the  cargo,  by  B.'s  direc- 
tion and  at  hit  expense.  The  ship  in  her  voyage  was  captured,  and  B. 
abandoned  the  cb^o  to  the  underwriters  as  for  a  total  loM,  die  anmant 
of  which  wa»  paid  lo  C.  and  Co.  in  London,  who  placed  it  to  the  credit  of 
B.,  and  honoured  'the  tint  set  of  bills  before  any  fruit!  were  moared 
from  the  policy,  and  advised  A.  of  that  &ct ;  they  subaequently  adviaad 
him  of  the  payment  of  a  second  set,  stating  that  (hey  did  not  know  what 
would  be  the  fate  of  tbe  third,  which  had  not  then  appeared  for  ac- 
ceptance, but  that  they  would  do  all  Ihcy  could  to  prevent  loss  to  thepw^ 
ties.  Part  of  tbe  remaining  set  was  subsequeutly  paid,  but  the  rert  vat 
refiued  payment  by  C.  and  Co.  B.  became  bankrupt,  and  C.  and  Co. 
accounted  nith  bim  prior  to,  and  with  his  assignees  subsequent  to  1m 
bankruptcy,  for  all  the  money  ever  received  by  them  on  hit  aocouuL  A. 
leceivea  under  B/a  commiision  a  dividend  upon  the  bills  remaining  oO' 
paid ;  and  his  administrator  brought  an  action  for  money  had  and  received 
against  C.  and  Co.  for  the  balance :  but  it  was  decided  that  the  action  wm 
not  maintainable  (o). 

Where  the  indorsee  of  a  bill  receives  part  of  the  contents  froin  die 
dravrer,  he  cannot  recover  more  than  tbe  residue  from  the  acceptor  (p). 

(0  Dod  V.  Edaardi,  3  C.  &  P.  603.  (n)  Calleu  v.  Lawrina,  3  M.  &  S. 

— TenlerdeD.  95;  S.  P.  Hubbard i.Jtihm,  i  Bm. 

(k)  Smith  V.  Knai,  3  Esp.  46.—  390  i  1  M.  &  P.  U  ;  3  C.  &  P.  134. 

GUoo.  («)  jVmb  T.  Rtid.  3  D.  &  R.  ISS; 

(I)  Featlurumi  V.  HuHi,  IB.&C.  1  B.  &  C.  657. 

113;  3D.&R.333;  see  also  BnwR  (p)  £a«ui  v.  Swrla.  1  H;  Black. 

V.  LtoMTd,  2  Chit.   120;   Wnghi  v.  86 )   and  sm  Btck  v.  R«M>y,  1  H. 

P<ilA«.2ChiLlSl.  Black.  B9,  a. ;  Bsyl.  Bills.  136.    But 

a)  Uabrr  v.  ftfauiat,  3  W.  BUck.  where  the  iadorser  paid  part  of  tbe 
aniouDt  of  a  bill  to  tlie  haW,  it  wa* 
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But  Aoq||h  die  payee  receiTe  part  of  the  money  from  tlie  drawer  when 
the  Un  becomea  dne,  and  take  an  undertakiDg  firom  him  indorsed  on  the 
bni,  bjT  wUdi  lie  promises  to  pay  the  remainder  at  a  future  time,  it  does 
not  diachaige  the  acceptor  (^).  In  fact  nothing  hut  payment  or  a  re- 
lease (r),  or  an  express  declaration  by  the  holder  (<),  will  discharge  the 
acceptor;  abd  for  such  declaration  there  must  be  a  consideration  (t);  and 
it  must  be  unconditional  (u ). 

Nor  will  the  acceptor  be  discharged  though  the  bill  be  not  presented  for 
payment  for  three  or  four  years  after  it  becomes  due.  And  where  the  in- 
dfvsees  neglected  to  present  bills  for  payment  for  several  years,  and  in  the 
mean  time  charged  the  drawer  with  interest,  but  not  with  the  amount  of 
tile  bills ;  and  where  they  did  not  appropriate  balances  which  they  had  in 
tiieir  hands^  as  bankers  to  the  acceptor,  to  pay  the  bills,  or  indeed  give 
tile  acceptors  notice  they  held  the  bius ;  it  was  held,  that  the  only  point 
to  be  left  to  the  jury  was,  whether,  from  the  transactions  of  the  parties, 
the  indorsees  had  ejcpressly  discharged  the  acceptors,  or  expressly  re- 
nounced theur  lialnlity  (x). 

Nor  win  he  be  discharged  by  the  neglect  of  the  holder  to  present  the 
bQl  for  payment  at  the  time  it  becomes  due,  even  though  the  banker  failed 
before  tne  bill  was  actually  presented,  which  was  not  until  some  weeks 
after  it  was'  due,  and  the  acceptor  had  always,  up  to  the  period  of  their 
fiHure,  a  balance  in  their  hands  sufficient  to  cover  the  acceptance  (y). 
Thus  where  a  bill,  payable  at  a  banker's  in  London,  which,  by  reason  of 
being  mishud,  was  not  presented  for  payment,  and  the  acceptor  was  some 
montiis  afterwards  informed  of  its  bemg  mislaid,  he  was  held  not  to  be 
dischaiged.  It  was  decided  also  that  the  drawer  might  set  off  the  amount 
in  an  action  brought  against  him  by  the  acceptor,  although  the  bankers  at 
whose  house  the  nill  was  payable  failed  in  the  inter\'al;  and  the  acceptor 
had  at  all  thnes,  up  to  the  failure  of  the  bankers,  a  balance  in  their  hands 
sufiicient  to  cover  the  acceptance  (2), 

But  in  some  coses  in  which  the  bill  is  in  the  hand  of  a  third  party,  he 
wfll  be  so  fiir  identified  with  the  drawer,  as  to  be  affected  with  any  equi- 
ties  <^>erating  asainst  him.  Thus  a  person  taking  up  a  bill  for  the  honour 
of  the  drawer,  has  no  right  against  the  acceptor  without  effects  (a).  So 
where  the  acceptor  of  an  accommodation  bill  delivered  it  to  A.  for  a  spe- 
dal  purpose,  and  the  latter,  without  performing  his  trust,  quitted  the 
country  after  co'mmitting  an  act  of  bankruptcy,  and  was  pursued  by  a  cre- 
ditor, who  obtained  the  oill  from  him  in  ignorance  of  his  bankruptcy,  and 
of  the  circumstances  under  which  the  bill  was  accepted ;  it  was  holden 
that  the  acceptor  was  not  liable  upon  the  bill  at  the  suit  of  the  creditor 
who  had  so  possessed  himself  of  it  (6).  And  if  A.  accept  a  bill  for  the 
accommodation  of  B.,  which  B.  delivers  to  C,  his  creditor,  to  provide  for  a 


held  he  might  recover  the  same  agaiast 
the  acceptor  as  money  paid  to  his  use ; 
PowmalC  ▼.  Ferrand,  6  B.  &  C.  439; 
9  D.  &  R.  603. 

(9)  EUu  V.  Galindo,  I  Dougl.  250, 
n.;  Bavl.  Bills,  166. 

J'r)  Pentumy,  Focoek,  1  Marsh.  14; 
5  Taaot.  192. 

C%)  Dingtcall  t.  Dumter,  1  Dougl. 
247. 

(t)  Parhgr  v.  Leigh,  2  Stark.  228. 
— EUenboroogli. 

(ti)  ^VhatUy  v.  Tricker,  1  Camp.  35. 
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— Ellenborough. 

(i)  Farquhar  v.  Southey,  2  C.  &  P. 
497  ;  M.  &c  M.  14.— Liltledale. 

(v)  Turner  v.  Hayden,  6  D.  &  H. 
6;  '4B.&C.  1;  R.&M.215;  S.  P. 
Rhodes  v.  Cent,  5  B.  &  A.  244. 

(0  Sehag  V.  Ahiihol,  4  M.  &  S.  462 ; 
1  Stark.  79. 

(a)  Ft  parU  Lambert,  13  Ves.  jun. 
179. 

(6)  Smith  v.  De  Witti,  6  D.  &  K. 
120. 
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biU  about  to  become  du« ;  and  C.  Wrore  A. 'a  bill  becomei  Jue,  retunu  U 
to  B  ,  u  iKpless,  in  orAct  that  it  tnny  be  forwDrded  to  A.,  and  abandoni  ill 
claim  upon  the  bill;  C.  ciinnol,  by  Bubsequtnily  obtaining  possesrion  of 
the  bill,  (Lcquire  h  right  of  actiou  tiguiusl  A.  (<:)■  So  if  a  parly  take  a 
bill  &oin  tbe  draw<!r,  knowing  it  to  be  an  accommodation  bill,  be  cannot 
recover  from  the  acceptor  moretbiui  Ibc  mnoinilof  lb*  balance  aa  bctvcen 
him  and  the  draoerfi/);  or  where  he  advances  on  it  but  part  vf  the 
amounl,  he  can  only  recover  oa  niucb  as  be  really  paid;  though  it  would 
be  otherwise  where  the  bill  has  been  rc^ilarly  drawn,  on  a  fair  account, 
fa)  the  coune  of  trade,  as  iu  such  caie  tbu  indorsee  inay  recover  the 
whole  («). 

Where  the  plainliir  accepted  a  bill  for  the  accommodatioD  of  one  H^ 
who  deposited  it  with  the  defendant  at  a  aeeurity  for  goods  bou);liI  of  him, 
and  II.  aflemordB  ]uiid  tor  the  gooii;  but  bring  further  indebted  to  the 
defendant,  the  latter  refined  to  reglore  the  bill,  and  subsequently  indorsed 
it  for  value  to  a  third  person,  who  sued  the  plainliS'  thereon,  and  com- 
pelled him  to  pay  the  amount,  with  ec&ts ;  it  wb»  held  that  the  plaintiff 
might  recover  from  the  defendant  the  amount  of  the  bill  on  a  count  for 
money  paid;  and  ttmbU,  that  h«  might  alio  have  recovered  the  eotls  uf 
the  action  brought  against  him  by  the  holder,  bad  they  been  mcnlioned 
in  the  pHrticularB  of  demand  ( f).  So  where  bills  were  accepted  by  A.  for 
the  nc  com  mod  a  lion  of  B.,  who  being  one  of  tiie  executors  of  C,  and  having 
considc-r:,bIp  siim^  of  iiion,'!'  in  his  h.-iiida  belonging  to  C.'s  estate,  which 
were  deposited  in  a  box  in  B.'s  possession,  discounted  such  hilts  with  the 
monies  belonging  to  C.'s  estate,  by  takbg  out  of  the  box  the  requiiile 
amount,  deducting  the  discount,  and  at  the  same  time  placing  the  bills  in 
the  box;  it  nas  held  that  B.  could  not  sever  his  character  of  an  accom- 
modation holder  of  the  said  bills,  from  his  character  of  executor,  so  as  to 
enable  him  and  his  co-executors  to  sue  as  indorsees  of  the  bills  of  ex- 
change for  a  valuable  consideration  (g). 

The  defendant  accepted  two  bills,  drawn  on  him  by  T,  C,  which  the  latter 
indorsed  and  paid  into  the  bankers'  hands,  (the  plaintiffs),  who  entered  the 
amount  as  cash  to  the  credit  side  of  T.  C.'s  account  in  their  books.  The 
bills  having  been  diabonoured,  the  plaintifls  entered  their  amount  to  the 
debit  side  of  T.  C.'s  account;  and  shortly  afterwards  the  defendant  paid 
the  amount  of  both  bills  to  T.  C,  but  did  not  require  them  to  be  delivered 
up.  T.  C.  continued  his  banking  account  with  the  plaintiff  for  three 
years  after  the  hills  became  due,  and  paid  in  several  sums  to  his  credit, 
sufficient  to  cover  all  the  items  to  his  debit  prior  to  the  date,  and  including 
the  amount  of  the  bills.  T.  C.  afterwards  became  bankrupt,  and  fte 
plaintifls  proved  their  debt  under  his  commission  without  noticing  the  bills, 
and  a  year  afterwards  sued  the  defendant  as  acceptor,  having  made  no 
previous  demand  on  him  in  respect  of  them ;  it  was  held  that  he  was  not 
liable  (A).  If  there  be  a  virtual  acceptance,  in  consideration  that  goods 
■hall  be  consigned  la  the  acceptor  to  answer  the  bills,  together  with  a 
policy  of  insurance  upon  them,  the  holder  of  the  bill,  by  taking  to  the 
goods  and  selling  them,  discharges  the  acceptor  (I'J. 

(0  Cartwtigkt  V.  WiUutau,2  Stark.  14. 

340.— Ellenborough.  (g) y.Adar<it.\  YouDge,117. 

(rf)  Jmtt  V.  Hibbtrt,  2  Stark.  304.  (h)  Fiild  v.  Carr,  2  Ikl.  &  P.  46  ; 

— Bajley;  aDdseeSotomdnv.runHr,  5  Bing.    13  i  sod  see  Claylnn'i  mm, 

I  Stark,  fil.  1  Mcr.  ST2  ;   Bodaiham  t.  PureW,  2 

(i)  tVifia  V.  RoblTlt,  1  Eip.  261.  B.  &  A.  39  ;  Sin»n  v.  lagham,  2  B. 

—KenyoD.  It  C.65;  3  D.  &  R.  249. 

ifi  BlMdtn  T,  Charlet,  6  M.  &  P.  (i)  Hesm  v.  Hunt,  1  Dougl.  297. 
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OtM  W.  draw  «  bill  upon  the  defendant,  to  whom  he  was  in  the  hahit 
of  oonaigiiiqg  goods  lor  sale ;  the  bill  wai  accepted,  but  neither  party  at 
the  time  imev  ne  atate  of  the  account  between  them.  It  afterwards  ap- 
peared thai  Ae  balance  of  the  account  was  considerably  in  favour  of  the 
defimdaot  at  As  time  he  accepted  the  bill ;  it  was  held  that,  nevertheless, 
It  was  not  an  accommodation  bill  (Ac). 

Where  die  payee  and  holder  of  a  note  appoints  the  maker  his  executor, 
the  debt  is  diachaiged,  and  no  action  can  be  maintained  on  the  note  even 
by  A  penon  to  whom  the  executor  had  indorsed  it  (/). 

3.  LiabilUy  of  the  Drawer."] — Having  examined  into  the  liability  of 
flie  acceptor,  we  shall  proceed  to  consider  the  liability  of  the  drawer  as  the 
next  party  in  order.  Upon  any  de&ult  of  the  acceptor,  the  liability  of  the 
drawer  immediately  attaches ;  so  that  if  a  person,  to  whom  a  bill  is  di- 
rected generally,  accept  it  payable  at  a  particular  place,  the  holder  may 
resent  to  the  drawer  as  for  non-acceptance  (m). 

And  where  the  pavee  of  a  bill,  having  presented  it  for  acceptance, 
which  was  refosed,  without  giving  notice  to  the  drawer  or  indorser,  in- 
doTMd  over  die  lull,  and  acceptance  was  again  refused  to  the  indorsee ;  it 
was  held,  that  he  miffht  still  recover  on  the  biU  against  the  drawer,  not- 
withstanding the  laches  of  the  payee  (n).  In  an  action  against  the  drawer 
or  indorser  of  a  bill  dishonoured  by  non-payment  after  being  accepted, 
althoogh  it  be  unnecessary  to  state  die  acceptance  in  the  declaration,  if  it 
be  stated  it  must  be  proved ;  but  a  promise  to  pay  after  the  bill  was  due  is 
a  snflicient  admission  of  the  acceptance,  as  well  as  of  the  handwriting  of 
the  defendant  himself  and  of  the  other  parties  to  the  bill  (o). 

An  indorsement  by  the  drawer  does  not  give  him  a  new  character  as 
indorser,  or  divest  him  of  any  liability  to  which  as  maker  of  the  bill  he 
would  have  been  subject  (p).  Where,  by  the  custom  of  trade,  bills  are 
given  before  the  money  is  received,  if  the  payee's  agent,  who  was  to  pa^ 
the  money,  becomes  insolvent  before  the  money  is  received,  the  drawer  is 
not  liable  on  the  bill  (a). 

The  drawer  is  only  bound  to  pay  within  a  reasonable  time  after  re- 
coving  notice  of  the  bill  being  dishonoured ;  therefore,  where  he  received 
notice  the  day  after  the  bill  became  due,  a  tender  on  the  following  day  was 
held  to  be  in  time  (r). 

4.  Liability  of  the  IndorterS\ — The  indorser  of  a  bill  maybe  looked 

rxk  in  the  ngnt  of  a  new  drawer,  and  may  be  described  as  having  drawn 
Wn  (f) ;  and  if  the  drawer  refUse  to  accept  or  pay  the  bill,  he  may  be 
immediately  sued  {f)  :  for  the  acceptance  or  non-acceptance  does  not  vary 
bis  responsibility,  it  being  bis  duty  to  nay  the  bill  when  due,  if  the  prior 
''do  not  («).    And  in  an  action  oy  the  indorsee  against  the  indorser 


— Ellenboroogh. 

(p)  Straiten  v.  Hill,  3  Price,  253 ; 
2  Chit.  126. 

(q)  Puget  de  Brasi  v.  Forbtt,  I  Esp. 
1 17. — Loughborough. 

(r)  Walker  ▼.  Bamti,  1  Marsh.  36; 
7  Taunt.  240. 

(s)  Brown  v.  Harraden,  4  T.  R. 
149. 

(0  BalUngalU  v.  Gloster,  3  East, 
481 ;  Starey  v.  Barnn,  7  East,  438. 

(tt)  Tamur  v.  Bean,  6  D.  Ac  R, 
338;  4  B.Ac  C.  312. 


(fc)  Bagnall  v.  Andrewei,  4  M.  &  P. 
899 ;  7  Bing.  217. 

(i)FreaMeyir.Fox,9B.6tC.  130; 
4  Bf.  Ac  R.  18. 

(m)  Gammon  v.  SchmoU,  5  Taunt 
344;  1  Mareh.  80;  and  see  Bright  v. 
Purrur,  Ball.  N.  P.  269 ;  3  Burr. 
1687 ;  S.  P.  Milford  v.  Mayor,  1 
DoiigL65. 

(f»)  aKerfe  V.  Dunn,  6  Taunt  305 ; 
1  Marsh.  613 ;  and  see  Dunn  v. 
<yKmfe  (in  error),  5  M.  Ac  S.  282. 

(0)  Jonti  V.  Morgan,  2  Camp.  474. 
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uf  u  bill  oIIl'^liI  in  tliu  (kcloiaiioo  to  liave  bL-cn  uccepEuiI.  tlic  ploIiililT  ii 
uut  buiiiid  1(1  iinivu  the  uvuqduiU'L'  iii  unliT  to  ciitillD  hini  to  rccovtr  (j). 
And  nu  hi'  win  Ih'  liable  ujmhi  u  bill  nhicb  u  rcliiniL-d  for  uoo-accopunce 
brTure  tlu-  t»Lpiratiiiii  of  tliL-  liiiu-  liniiied  fur  paj-uiciit  (^),  And  iii  oU  ac- 
tiona  ujMii  iiiluiid  bil1i<,  by  iiidiirM'c  Dgaiiut  Indurirr,  tli<^  pbutitiS*  mtut 
])ruvi-  a  ili'iiiitnd  fruiii,  ur  due  diliguiicc  luiud  to  get  tin'  luoliey  from  ths 
(irc(.'|ii(ir  i  but  iieiil  iiul  pruvu  any  dumand  fruni,  nr  iiiijuiry  afler  tlu 
draw(!r  (^j. 

Hiu  iiid()rii<r  ufa  (ironiisuHiry  iioIl'  doui  luit  sliuid  in  tlic  lituatiou  of 
iiinkvr  ri'luliwlv  tu  bin  indorsee;  uiid  thu  indorwv  uf  a  note  cumiol  de- 
clare ajruiiiHt  hit  indursor  na  iiinkLT.  nvea  U'licrf  the  luttcr  h.-is  iiidoncd  a 
note  nut  pajiiMu  iir  iiidnrsi-d  lu  liim,  and  where,  cuiiscqiicntlj',  bis  io- 
dorsci!  euiiiiot  *uc  thv  original  inukur  (o). 

o.  I'niliT  ti'hiil  tiri-umttiiiin't  lilt  Liabililv  kUI  be  discliurgtd.^ — But 
■lie  liiiliilitv  <i(  ib<'?e  jKirlies  \a  lomcliiuia  diaeluirged  by  tbu  acts  of  the 
biilderurilicbill.  Thus  if  the  bolder  give  time  to  the  Bcccplur  of  a  bill 
or  (iruucr  uf  u  note,  aAer  it  has  been  dinhonoured,  tlie  indorser  is  dii- 
(.■htiriKd  (A).  And  so  civins  time  to  tlie  ucccnior  of  on  accommodalion 
InIIi  dniwn  for  his  own  boneni,  diaclinrgcs  the  drawer  in  un  action  by  the 


new  ibc  bill  witboiit  consulting  the  indorscr ;  but  he  aftei- 
irards  culd  the  ueccutur  tliat  it  was  the  beat  thing  tliat  eould  be  done,  it 
waa  liolden  not  to  be  a  recognition  iif  the  tcmts  granted  to  tbc  acceptor, 
and  tliat  he  was  therefore  dischorgi'd  {d). 

But  in  tlicdc  eaii'9  a  certain  time  must  be  given,  during  idiich  the 
remedi)  i<f'  Ihi  hotder  ii  tuiptadi  d ;  fur  n  mcic  delay  on  hii  part  to  me 
tbc  acceptor  does  not  discharge  the  drawer  or  indorsen,  the  right  to  sua 
nut  being  suspended  (r).  Thercfurc,  where  the  executrix  of  a  decetoed 
acceptor  rurlmlly  promised  tlie  holder  to  nay  tbc  bill  oiit  of  bcr  own  pri- 


And  io  if  tte«  bffl  iiti  been  dkhomraied,  and  notice  of  dishonour  duly 
giviDv  tfao  Ute-tako  pert  of  tlie  amount  of  the  acceptor,  and  offer  to  take 
a  wail— t  of  attomej  to  laenre  tho  pajrmcDt  of  the  residue  by  instahnents, 
whieb  offir  it  aot  tectpted:  this  it  not  such  a  giving  of  time  to  the  ac- 
ctptot'  as  wfll  dfobiise  tbe  drawer  (l), 

M  if  ftm  bolder  bad  disabled  himself  from  suing  on  the  bill,  it  would 
be  odMrwiit.  And  it  may  be  doubted  whether  after  the  indorsee  of  a 
dishoDOond  bill  has  brougot  actions  against  the  indorser  and  the  acceptor, 
hii  taUof  m  cofiiofit  of  the  acceptor  for  payment  by  instalments,  is  such 
a  giving  of  time  m  disdbaises  the  other  parties  to  the  bill  (m).  And 
sboold  the  bolder  of  a  bill,  of  which  payment  has  been  refused,  inform  ^e 
dmwer  of  bis  intention  to  take  secuntv  from  the  acceptor,  and  the  drawer 
aoawer,  that  be  might  do  as  he  liked,  for  that  he  (the  drawer)  was  dis- 
diaiged  for  want  of  notiee,  and  it  apfjear  that  due  notice  had  been  given ; 
tbe  holder  may  sue  the  dimwer,  notwithstanding  that  he  has  taken  secu- 
rity fiom  die  acceptor;  for  the  drawer  under  such  circumstances  must  be 
rnnsideffsd  as  havmg  assented  to  the  security  being  taken  (n).  So  where 
tbe  dniirar»  knowing  that  time  had  been  given  by  the  holder  to  the  ao- 
cep(or»  boft^qawbending  that  he  was  stiU  liable  upon  the  bill  in  default  of 
tbe  aeceploi^  three  months  after  it  was  due,  said  "  that  he  knew  he  was 
liable^  and  if  the  acceptor  did  not  pay  it  he  would :  "  it  was  held,  that  he 
•wm  boond  by  snch  promise  (o). 

Where  A.,  the  payee  of  a  bill  for  87/.,  having  indorsed  it  to  B.  for  a 
fsahiable  cepaideraUon,  and  the  bill  being  dishonoured,  C,  the  acceptor, 
aent  anotber  biU  fiir  126/.  (which  had  some  time  to  run)  to  A.,  who  took 
op  the  first  bili  by  means  of  the  second,  received  the  difference  in  dis- 
count and  iodoned  the  first  hill  again  to  D.,  who  sued  the  drawer  before 
C/fl  second  bill  became  due :  it  was  held,  that  taking  the  second  bill  did 
net  amount  to  giving  time  and  a  new  credit  to  the  acceptor  of  the  first, 
ao  aa  to  discbazge  the  drawer  who  was  no  party  to  the  transaction,  unless 
Aere  was  evidence  of  an  express  consent  on  the  part  of  A.,  the  payee, 
to  five  time,  and  not  to  sue  upon  the  first  bill  until  the  second  was  at  ma- 

Tbe  giviiw  time  to  a  drawer  or  an  indorser  will  be  a  discharge  of  all 
nikmqmmi^  though  not  of  Tpr'wr  indorsers  (o ) ;  so  that  time  given  by  an 
indonee  to  the  ^avee  will  not  dischaige  the  dlraieer(r).  &it  a  letter 
written  by  the  bomrs  of  a  promissory  note  to  the  defendant,  the  indorser, 
■ijing^  **  the  maker  is  not  ready  to  pay,  but  wiU  be  in  a  week,  which  ia 
lime  cnon^  for  us,'*  is  not  giving  time  so  as  to  dischaige  the  indorser  (^). 
And  where  an  accommodation  note  in  favour  of  A.  was  indorsed  to  0^ 
with  notice  of  Uie  want  of  consideration ;  and  upon  the  insolvency  of  A., 
SL  aoeepted  a  dindend,  and  covenanted  not  to  sue  him :  it  was  held,  that^ 
iMTCrtlkdess  be  might  sue  the  maker,  although  in  the  event  of  his  reoo- 
verii^  die  amount  from  him,  A.  would  again  become  liable  tobe  sued  by 
the  nMker<0. 

(0  Hfwitt  V.  Goodrich,  2  C.&  P.      78 ;  1 B.  &  C.  14. 
468.— Abbott.  (9)  Smith  ▼.  Knox,  3  Esp.  46.— 

-  -  -         -  ~  -  ~    —        EWeOb 

r)  Cl4tridg€  v.  Dalton,  4  M.  &  S. 


(m)  Let  V.  Levy,  6  D.&  R.  475;      Elds 

4B.  k  C.a09;  1  C.  &  P.  663,  676.  (r 

ra)  Clark  v.  Devlin,  3  B.  &  P.  363 ;      336^ 


Gawld  «•  Robeom^  8  £ast,  (1)  Margetton  v.  GobU,  2  Chit. 

676.  364. 

(oyStnmuyf^Lgiuh,  12  East,  38  ;  (t)  MalUtt  v.  Thomfm^,  6  Esp^— 

a  GasBp.  388.  EUeabowagfa. 

(p)  Pring  V.  ClaHkMfu  2  P.  &  B. 
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When  al)  {wrtia  hsi*  bad  doe  Dodce  of  fobonocr,  a  piilii[iifm  Jii 
inner  b  DM  duchaj^cd  hf  a  trcalr  between  dv  Utomey  of  tbe  boUa^ 
the  drawer,  («bo  wai  alio  prior  indoncr.)  and  the  aoonrtor,  dial  llw 
hiMa  abotdd  wait  a  gircn  liiae  for  the  psj'mmt  of  the  baiancr,  in  «m- 
■dention  of  Rcriring  from  the  acceptor  and  prior  iDdoiaer,  hy  a  certMo 
lim^  ■  itipidaied  uw»[MiticM  of  the  amount,  a  pan  oolf  of  which  pnwor- 
tioD  «ai  dtenrarai  paid ;  allbongh  the  (ofaseqaenl  indornr  has  bad  ao 
notice  of  well  maty,  or  the  rMolt,  nor  waa  jpfonned  of  the  pajmnit  of 
amy  part  of  the  monej  duE  on  the  bill,  or  of  the  ultmiale  Doo-pAymeDt  of 
the  balance  tOl  tome  maoA*  after  tlie  original  diibanoor  of  the  bill  (ti). 

Where  «  credilcr  ngned  an  apmnenl  to  accept  a  compodtjoa  of  w 
nucb  in  the  HMmd  in  ttM  tif  hi>  demand,  on  having  a  joint  note  from  die 
debtor  aud  liu  father,  and  accordin^y  received  a  joint  note  for  the  com- 
poeilion  aa  hix  debt :  it  woi  held,  firct,  that  thb  was  an  tccord  and  ealii- 
£ictian  of  the  oiigrnal  debt  (r),  and  thai  tbe  indorsee  of  a  proiiuisinT'  note, 
bj  which  the  debt  waa  originally  iecured,  could  not  be  tavd  for  the  resdue 
in  the  plaintiS"i  denisud;  and  aecoodly,  that  parol  evidence  was  insdiiii*- 
aible  to  show  that  the  plaiotilThad  been  indaced  to  aga  the  composition  deed 
by  H  misrepresentation  of  iU  legal  efiect,  and  that  the  indorser'i  liabililj 
waa  !■>  remain  still  in  force  fi).  And  where  an  action  is  bronebl  by  Bernsl 
partner!  aa  inilur^e^  of  a  iii>li'.  si^nat  a  defendant  ai  indoner,  a  deed 
of  comp')^i;i ■■  .,  ii',  \-'   ■   I    ■  .   ■  (  t-..   |..ir!riorE  discharged  a  prior  indoorier, 

Sail'.ii  .  ■  .i|  uT  L-oi»i>;HiliDn  with  his  cre- 

dilon  containing  ihe  usual  clause  of  release,  and  the  plaintiff  hai  executed 
the  deed  as  a  creditor  for  a  certain  mm,  (hat  is  a  good  defence  to  an  ac- 
tion by  the  plaintiff  as  indorsee  of  a  bill  to  a  largEc  amount,  of  which  the 
defendant  was  indorter,  and  which  (hen  lay  dishonoured  in  the  plaintiff*'i 
hands.  But  it  is  no  defence  as  to  two  similar  bills,  also  of  larger  amount, 
which  the  plaintiff  had  paid  away,  and  which  were  then  in  the  bands  of 
IbirdpaHiesdr). 

Beiidei  the  Instances  that  have  been  already  cited,  if  the  holder  of  a  bill 
fcceive  a  compoailion  from  the  acceptor,  he  discharges  the  drawer  (s), 
cr  should  he,  after  taking  part  payment  from  the  acceplor,  when  the  bUI 
WM  due,  agree  lo  take  a  new  acceptance  from  him  for  the  remainder, 
payable  at  a  tiiture  date,  and  that  in  the  meantime  tbe  holder  shall  keep 
tfae  original  bill  in  his  bands  as  a  security ;  such  agreement  amounts  to 
giving  lime  and  a  new  credit  to  the  acceptor,  and  discharges  the  Jndoner, 
who  was  no  party  lo  such  i^eement,  though  the  drawer  might  not  have 
had  effects  in  the  hands  of  the  acceptor  (i). 

So,  if  the  indorsee,  having  sued  the  acceptor,  twelve  of  him  a  part  pay- 
ment,  and  lake  a  security  for  the  remainder,  with  the  exception  of  a  no- 
minal sum  only,  he  is  precluded  from  suing  the  indoner(c).  And  an 
agreement  between  the  holder  and  the  acceptor  of  a  hill  dishonoured  tot 
non-payment,  that  the  acceptor  shall  pay  to  the  holder  the  amount  of  the 
bUl  ana  no  more,  discharges  the  drawer,  although  his  assignees  (he  being 
then  a  bankrupt)  ere  parties  to  such  agreement  (i^. 

(h)  Badnall  t.  Sanuil,  3  Price,  33B. 
Ml.  (a)  EtparM  Wiltm,  II  Tei.  jon. 

(s)  Bat  see  pan,  tit. "  Composition  4i0. 
Deed." 

Sc)  LraU  j.Jima,  6  D.  &  R,  667 ; 
.  &  C.  506. 
(y)  Elliton  r.  DmU.  1  Selw.  N.  P. 
373. 

(i)  ISargtUm  r.  Aitkn,  3  C.  &  P. 
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But  if  l!he  diswer  of  a  note  be  sued  by  the  indonee,  and  the  bail  for 
fhe  dnrarer  piy  die  debt  and  coBts,  thu  absolutely  discharges  the  indorser 
as  much  as  if  die  dnwer  himself  had  paid  the  note  (e) ;  and  it  will  be  the 
DM  if  the  indorsee  receiye  a  part  of  the  money  due  upon  a  note  from  the 
awer  (/).    Bat  if  the  holder  receive  part  payment  from  the  indorser  he 
1^  sdu  leoover  the  residue  against  the  arawer,  if  not  the  whole  {g\ 
which  ID  one  case  at  mn  prius  it  was  held  that  he  may  do  (A). 

The  holder  may  sue  a  subsequent  indorser,  notwithstanding  he  has  in- 
cfiectoaDy  taken  in  execution  the  body  of  a  prior  indorser,  and  aflerwards 
set  him  at  liberty  (i).  And  one  of  two  drawers  of  a  joint  note  payable 
twdye  months  after  date,  who  is  surety  for  the  other  to  the  amount,  is  not 
dischaiged  by  the  holder  not  having  demanded  payment  from  the  surety 
when  &e,  nor  till  after  having  entered  into  a  deed  of  composition  with 
the  principal  and  his  other  creditors,  and  received  the  composition  mo- 
ney (Jt) ;  neither  is  the  indorser  of  a  bill  discharged  by  reason  of  the  holder 
having  given  the  bill  to  the  acceptor,  and  received  his  check  for  the 
amoont,  which  check  was  returned  for  want  of  effects  (/). 

Bat  in  Uiese  cases,  as  in  the  case  of  neglect  to  give  notice  of  non-payment 
or  non-acceptance,  there  may  be  a  toaiver  on  the  part  of  the  individual 
resorted  to  of  any  laches  on  the  part  of  the  holder.     But  where  a  letter 
was  written  bv  the  indorser  of  a  bill  who  had  been  applied  to  for  payment 
after  several  days'  laches,  telling  the  plaintiff  that  he  would  not  remit  till 
he  received  the  bill,  and  desiring  the  plaintiff,  if  he  considered  the  defen- 
dant as  unsafe,  to  letum  the  biU  to  Trevor  and  Co.,  (who  were  prior  in- 
doners  on  the  bill,  and  also  bankers  at  the  defendant's  place  of  residenoe,) 
h  was  held  not  to  be  a  waiver  of  such  laches  and  promise  to  pay,  but  that 
tbe  defiendant,  on  discovering  that  in  law  he  was  discharged,  might  refuse 
payment  (m).    The  holder  of  a  bill  before  it  is  due,  having  tendered  it 
lor  acceptance,  which  was  refused,  kept  it  till  due,  when  it  was  tendered 
finr  pajrment  and  refused,  and  then  immediately  returned  it  to  the  second 
indorser,  who  not  knowing  of  the  laches,  took  up  the  bill :  it  was  decided 
that  his  ifiuorance,  when  he  paid  the  bill,  of  the  laches  of  the  former 
liolder,  did  not  entitle  him  to  recover  against  the  first  indorser  who  set  up 
such  defence  (n). 

Sect.  X. — Rules  where  a  Bill  is  Losr. 

Before  we  enter  upon  the  remedies  available  for  enforcing  the  payment 
of  a  bin  of  exchange,  it  may  be  as  well  to  notice  the  case,  where  the  bill 
of  which  the  party  seeks  to  obtain  payment  has  been  lost.  An  accident 
of  this  sort  has  been  provided  for  by  act  of  parliament,  it  having  been 
enacted  by  9  &  10  Will.  III.  c.  17,  s.  3,  if  any  inland  bUl  be  lost  or  mis- 
carried within  the  time  limited  for  payment,  the  drawee  shall  give  an- 
other of  the  same  tenor  to  the  holder,  who,  if  required,  shall  give  security 
to  indemnify  him  in  case  the  bill  shall  be  found.    This  is  the  more  ne- 

(«)  Hull  V.  Pitfield,  I  Wils.  46;  (k)  Perfect  v.  Mu$grave,  6  Price, 

Bay].  Bills. 263.  111. 

(f  )  Ihid,  (/)  RidUy  v.  Blackett,  Peake's  Add. 

(g)  Walwyn  f,  St.  Quintin,  1  B.  &  Cas.  62.--KenyoD. 

P.  652;  2  Esp.  515.  (m>  Borradaile  v.  Lowe,  4  Taunt. 

(h)  Jckntan  v.  Kennion,  2  Wils.  93. 

^td.  (n)  Roteow  v.  Hardy,  12  East.  434  ; 

(I)    HayUng  v.   Mulhalt,    2    W.  2  Camp.  458. 
Bhck.1235. 
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ccBSory,  as  it  bus  been  decided,  that  the  bolder  of  a  bill  cannot,  by  the 
cmlom  of  merchants,  iiiaisl  upon  pavtOMit  bv  the  acceptor,  without  pro- 
JuciDetnil  oficrin^  to  deliver  up  the  bJU ;  and  therefore  it  was  held,  that 
the  indonrcc  of  a  bill,  ha\'i[ig  lost  it  after  he  had  sliawu  it  to  the  acceptor, 
could  not  recorer  the  amount  froni  him,  although  the  loss  was  after  tbe 
hiU  become  due,  siid  the  indorsee  ofieretl  an  indemnity  (o).  And  the 
same  rule  will  apply  iJibaueb  the  bill  had  been  drawn  more  tban  «b[ 
jrear*  {p) ;  or  where  one  hdf  of  a  hank  note  was  stolen,  aud  the  other 
«cci»cd(9). 

niiere  a  check  given  for  stock  sold  was  loat  by  the  vendor  in  going  home, 
and  the  purctiaacr  was  immedialel;  informed  of  the  fiict,  but  renised  to 
my  witliout  an  indenuiity;  and  four  nionlha  alter,  ibc  banken  on  whom 
the  check  was  drawn  stopt  payment  with  suSicieDt  money  uf  tlie  drawer's 
in  their  lianda  lo  answer  it :  it  was  held,  that  under  Iheee  circunutancefl 
an  action  would  not  lie  for  the  price  ofUic  stock  (r). 

It  will  be  a  good  defence  to  an  actioQ  on  n  bill,  that  it  was  not  pro- 
duced, or  shown  to  be  lost  or  destroyed,  Chough  tht  parlii  promiied  to  pay 
it  (i),  for  au  express  promiae  to  pay  the  contents  of  a  lost  bill,  if  given 
without  some  new  considcratum,  iB  ■va\d.{t).  But  an  averment  that  iha 
defendant  waa  indebted  on  a  hilt  and  that  the  plaintiff  having  lost  the  bill, 
had  at  hii  request  girm  hira  a  bond  acknowledging  paymeo^  aud  condi- 
tioned to  indenmi^  bim  against  the  bill,  states  a  good  coonderation  fis 
ft  ^miae  by  the  defendant  (o  pay  the  contents  of  the  bill  (ti). 

Where  an  unindorsed  bill  has  been  !o3l  by  the  draivcr,  be  may  recover 
Ugainal  the  acteplor,  in  respect  of  tht  couside ration  for  which  the  bill  was 
^en  {x). 

The  defendant,  being  indebted  to  the  plaintiff  for  gooda  sold,  gave  him 
ft  bill,  not  due,  drawn  and  accepted  by  two  other  persona,  to  a  grei 
amotmt  than  the  price  of  the  gooda ;  and  the  plaintiff  gave  tbe  defend 
the  diflerence  in  money,  who  lodoraed  the  bill  in  blank;  the  plaintiff  hav- 
ing lost  the  bill  before  it  was  paid :  it  was  held,  that  he  could  not  sue  the 
defendant  on  it,  nor  recover  the  price  of  the  goods,  aa  the  defendant  had 
gjren  full  value  for  the  bill,  and  might  still  be  compelled  to  pay  its  amount 
to  a  bon6fide  holder (u). 

A  bill  m  equity  wilt  lie  by  the  last  indorsee  of  a  lost  bill  to  recover  the 
amount  from  the  acceptor ;  and  prior  indorsees  need  not  be  made  parties 
to  tbe  suit  (;).  A  bill  for  payment  of  a  note  which  had  been  cut  m  two 
parta,  one  being  produced  and  the  other  alleged  to  be  lost,  and  offering  an 
indemnity,  was  dismissed,  as,  on  proving  the  lass,  an  action  might  be 
maintained  (a). 


fendant 


(o)  Hamard  r.  Rvbinun,  T  D.  &  C. 
90;  9  D.  &  R.860i  II.&M.104, 
n.  i  and  sea  Davii  v.  DoJd,  4  Taual. 
608;  Pieriony.  F/ulc/iin»u,  SCanip. 
211 ;  6  E>p.  126.— ElleabDioiigh. 

(p)  Poolt  V.  Smilli,  Holt,  144.— 
Gibbs. 

(9)  Mayor  V.  Jahnmn,  3  Camp. 
334.— Elleaborough. 

(r)  Bnai,  v.  Hill,  2  Camp.  381.— 
Ellenborough. 

(1)  PincrU\.  Roach,  6  Esp.  76— 
ElleQhoroDgh. 

(1)  Davii  V.  Dodd,  4  Tanot.  602 ; 


S.C.I  Wilt.  E«h.  110. 

(u)  Witli^f>ian  V.  CUmmti,  I 
Taunt.  523  ;  Glavtr  v.  Thomptcn,  R. 
&  M.  403.    This  was  an  undefended 

Ci)  Koll  V.  Walion,  13  Mooie,  510  ; 
4  Bing.  273. 

(v)  Champien  v.  r.rry,  7  Moote, 
130";  3  B.  &  B.  396. 

(:)  Macarlnty  v.  Graham,  3  Sim. 
285. 

(a)  Mattep  v.  Eadmt,   16  Ve«>  juo. 
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WITH  THE  Pleadings  (6). 


1.  Wk0i  AamiM mmilnhU  ....  1233 

it  riMMfi^ 1234 

3.  (jftyiheiantiam ib. 

1.  PMim    ib. 

5.  Dmtt^ihfmil 1236 

3.  PUe€  wktrg  tk§  BiU  u 

wmdt    ib, 

4,  Am  t»  tim  MMkimg   tks 

BiU 1237 

6.  JUtotk€DtU9€ryrfth§ 

Bill ib. 

6.  As  to  w)m§  Ordtr  a  Bill 

it  mads  payable   ....       t^. 

7.  ThaPlaetwherttheNott 

i^HrweUd  to  hafoid . .       ib. 

8*  OftktAtetptamoB  ....       ib. 

9.  wA§IndorumM....  1238 

l(k>  JbmnmmiM  1239 


1.  What  Notiet  mutt 

bt  averred    ....   1239 

2.  OfProtett ib. 

3.  Preuntment      and 

Acceptance  of  the 

BiU ib. 

11.  Remedy  on  the  Common 

Counli 1241 

4.  Pteat ib. 

1.  Want  of  Contideration  1242 

2.  That  the  BiU  hat  been 

altered 1248 

3.  That  the  Bill  ha$  been 

procured  fraudulently  1249 

4.  That  the  Bill  has  been 

tatinfied     1250 

5.  Statute  of  Limitationi.,   1262 
6*  Rulet  where  the  Holder  pro- 

ceedtagamst  teveralPartiet      ibm 


1.  What  Actiatu  available.y~  Having  ascertained  what  parties  will  be 
liaUe  upon  Uie  &honour  of  a  bill,  tne  next  question  we  shall  have  to 
consider  will  be  the  modes  in  which  this  liability  can  be  enforced. 

Debl  Mes  by  the  payee  against  the  maker  of  a  note  expressed  to  be  for 
▼ahie  receivea(c);  or  by  Uie  drawer  against  the  acceptor  of  a  bill  so  ex- 
pressed  (</) ;  or  on  a  bill  payable  to  the  drawer's  own  order,  at  the  suit  of 
the  fint  indorsee  against  such  drawer  (e).  But  where  no  privity  exists 
between  the  parties,  as  between  the  indorsee  and  the  acceptor  of  a  bill, 
and  a  remote  mdorsee  and  maker  of  a  note,  this  action  cannot  be  main- 
tained (/). 

The  most  usual  remedy,  however,  resorted  to  on  these  occasions,  is  an 
action  of  assumpsit,  which  may  be  maintained  in  all  those  cases  where 
debt  win  not  lie ;  and  in  which  cases,  it  appears,  it  will  be  the  only  re- 
medy to  which  a  party  can  have  recourse.  But  if  a  bill  given  for  a  sup- 
posed balance  of  accounts  to  be  thereafter  settled  on  an  appointed  day,  be 
dishonoured  by  the  acceptor  (the  defendant),  and  afterwards  be  duly  in- 
dorsed by  the  drawer  to  the  plaintiff  the  relative  situation  of  debtor  and 


(b)  It  is  DO  grotind  for  siajing  the 
trial  of  an  action  on  a  note,  given  for 
the  amount  of  a  penalty  levied  under 
the  leTcnue  laws,  that  the  party  on 
whose  etidence  the  conviction  pro- 
ceeded has  been  indicted  for  perjury, 
and  a  true  bill  found ;  Aytheford  v. 
Charlott,  4  Dong1.210.  A  defendant 
charged  as  indoreer  of  a  note  may  ob- 
tain a  rule  to  inspect  it,  on  affidavit 
that  be  never  indorsed,  nor  had  in  pos- 
session any  such  note ;  Casar  v. , 

4  Doogl.  11.  The  plaintiff  in  an  ac- 
tioD  against  the  acceptor  of  a  bill, 
being  called  on  by  rule  to  deliver  up 
the  bill  on  payment  of  debt  and  costs, 


was,  by  delivery  of  the  instrument, 
holden  to  have  complied  with  the 
rule,  although  he  had  rendered  it  a 
nullity  by  considerable  erasures ;  for 
if  the  defendant  had  sustained  an  in- 
jury by  the  erasures,  he  had  his  remedy 
by  action;  Tomlins  v.  Lawrence,  4 
M.  &  P.  54 ;  6  Bing.  376. 

(c)  Bishop  v.  Young,  2  B.  fie  P. 
78. 

(d)  Priddy  v.  Henbrey,  3  D.&  R. 
165  ;  1  B.  &  C.  674. 

(O  Stratton  v.  Hill,  3  Price,  253; 
2  Chit.  126. 

(/)  Bishop  V.  Young,  2  B.  &  P. 
78. 
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>t  created  betireen  the  drawer  and  acceptor,  and  the  plaintiff 

'  '  ction  on  it  as  indorsee  (£). 

2.  jit  what  time  this  Atlinn  may  be  comnKneed.^ — As  the  acceptor  a 
the  lirat  part}'  liable,  ao  action  cannot  be  brought  against  the  drawer  of  a 
UIl  till  notice  of  the  refiual,  iiisolrency,  or  abeconding  of  the  acceptor^A). 
So  an  action  of  debt  will  nollie  on  o  nole  payable  by  instalmentj,  till  the 
last  day  id' payment  be  passed  (i).  But  if  a  bill  be  not  accepted,  oQ  actiaa 
will  lie  upon  it  against  llie  drawer  before  ibe  time  wheu  it  is  made  paj-- 
•Ue  (ft)  ;  or  by  the  indorsee  against  the  iodonter  (/). 

And  wher«  n  bill  ha*  been  given  for  the  freight  of  a  chartered  ship, 
which  the  plaintiffhad  agreed  to  renew  for  three  moothi,  if  the  chsrterGr 
did  not  rclnm  before  the  bill  was  due,  and  no  Application  appears  to  hare 
been  mode  for  such  renewal,  the  holder  might  sue  before  ihe  expiradoD  of 
tibs  three  moDtlu(nt). 

3.  0/the  Ikfiaration. 

1.  Pnrfiei.l — The  time  being  Hxed  for  commeninDg  an  action,  tlie  next 
meslian  is,  who  are  Co  be  tbe  parties.  The  holder  of  the  bill,  to  whom  it 
DAS  been  indoned,  will  in  most  cases  be  the  plaintiff,  even  wber«  he  holds 
it  in  Iniat  fbr  *  third  party  (n).  But  where  there  are  several  indorsera,  it 
U  not  neetu»ty  that  the  action  should  be  brought  in  the  name  of  ihe 
holder,  or  the  last  indoraer,  they  may  arrange  the  matter  among  them- 
selves, and  Hiiy  one  indorscr  mny  sue  the  ncreplor  or  drawci-,  inslcad 
of  the  preceding  indoraer,  striking  out  all  the  names  below  his  own  (o). 
If  several  persons,  not  partners  in  business,  separately  indorse,  for  tbe 
accommodation  of  tbe  drawer,  a  bill  which  has  been  previously  indorsed 
by  another  person ;  and,  on  Ihe  bill  being  dishonoured,  pay  the  party  who 
discounted  it  in  equal  proportions,  they  may  strike  out  their  own  indorse- 
mentt,  and  bring  a  joint  action  against  such  previous  indoraer,  to  recover 
the  amount  of  the  bill  (p). 

The  drawer  of  a  hill  accepted  generally,  and  protested  by  the  payee  far 
nonpayment,  and  afterwards  by  liimsclf,  may,  in  his  own  name,  and  with- 
out any  previous  assignment  or  indorsement  Irom  the  payee,  maintain 
■It  action  against  tbe  acceptor  {</).  And  to  a  suit  by  the  indorsee  aeainit 
the  acceptor  of  a  lost  bill  of  exchange,  accepted  for  the  accommodation  of 
the  drawer,  and  without  condderati on,  the  drawer  need  not  be  a  party  (r). 

Where  a  bill  is  indoned  in  blank,  any  number  of  penons  may  join  in 
ming  upon  it,  without  proof  of  pulnership  or  joint  interest  (ij.  Thus 
where  tlie  plaintiffs,  as  indorsees,  sued  the  tlraner  in  their  own  right,  and 
it  appeared  that  the  bill  had  been  indorsed  to  them  in  blank,  before  tlie 


(g)   Vtrltfi  v.  Seuiidir;    2  Chit. 


<t>  Mil/trd  V.  Mayer,  1  Dougl. 
CS ;  S.  P.  BHgl.t  I.  FurritT,  Bull. 
N.  P.  269;  3  Borr.  1687. 

(I)  BallingatU  V.  CtaiUr.  3  East, 
481  i  4  Kip.  368. 

(m)  Cibban  v.  Stelt,  2  Slark.  286. 
— Elleaborongh. 


(fi)  Smith  v.  Kfidall,  1  Esp  Rep. 
131  ;  S.C.6  T.  R.  123. 

(d)  Walwga  T.  St.  Qiiim™,  1  Bos. 
k  Put.  658  ;  and  see  Chii.  an  Uills. 

(p)  Low  I.  Capataht,  3  C.    &  P. 


(j)  Porminler  ».  Sj/muBi  (in  enot), 
2B10.P.C.43;  1  Wils.  IBS. 

(r)  Davitt  V.  D>iid,  I  Wils.  Esch. 
110. 

(■>  Ord  r.  Portfli,  3  Camp.  239.- 
Elleoborough.  S.  P.  Rordains  v. 
Liach,  1  Slarkt  446. 
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dettli  €f  cut  of  die  firm,  wlio  was  a  partner  with  the  plaintifis  as  hankers : 
it  was  heUi  lihat  die  action  was  well  hrought,  witnout  their  describing 
tbemsdfea  as  simmring  partners  in  the  declaration,  as  they  were  not 
bound  to  ^rore  die  partnership,  or  that  the  hill  was  indorsed  or  delivered 
to  themioittdy  with  their  deceased  partner;  though  it  would  be  otherwise 
if  the  bin  had  Deen  specially  indorsea  {t). 

Bat  the  ddiyeiy  of  a  bill  indorsed  in  blank  by  the  direction  of  the  payee 
to  A.,  B.y  and  Co.,  who  were  bankers,  on  the  account  of  an  insolvent's 
estate  vested  in  trustees  for  the  benefit  of  creditors,  will  not  enable  A. 
and  B^  jointlj  with  a  third  trustee,  to  maintain  an  action  against  the 
mdatwetyu). 

The  non-joinder  of  one  of  two  joint  drawers  of  a  hill,  is  no  variance  in 
an  action  by  an  indorsee  against  the  other  (jt).  But  a  note,  which  ap- 
pears on  the  &ce  of  it  to  be  the  separate  note  of  A.  only,  cannot  be 
declared  on  as  the  joint  note  of  A.  and  B.,  though  given  to  secure  a  debt 
for  whidi  A.  and  B.  were  jointly  liable  (y).  In  an  action  against  one  of 
the  several  makers  of  a  joint  note,  or  one  of  several  drawers  of  a  joint  bill, 
if  it  be  stated  as  a  several  one  made  by  one  alone,  the  objection  can  only 
be  taken  fay  a  plea  in  abatement  (i).  A  declaration  that  the  defendant 
and  anodier  made  their  note,  by  which  they  jointly  "  or*'  severally  pro- 
mised to  pay,  is  good  (a). 

In  a  dedaration  by  payee  against  acceptor,  an  introductory  description 
of  the  plainti£^  representing  him  as  the  executor  and  trustee  of  a  person 
deoeased,  is  mere  surolusage,  and  does  not  require  proof  (6).  But  if  a 
bill  drawn  b^  John  Couch  be  declared  upon  as  drawn  by  John  Crouch, 
the  variance  is  &tal  (c). 

Unless  under  circumstances  which  must  be  specially  stated  on  the  record, 
no  action  can  be  maintained  on  a  bill  against  a  person  who  became  party 
to  it  subtequenilif  to  the  holder  or  plaintifi)  for  if  it  were  otherwise,  the 
defendant  in  such  action  might,  as  an  indorsee  deriving  from  the  plaintifi; 
be  entitled  to  recover  back  a^ain,  in  another  action  against  the  plainti£^ 
the  identical  sum  which  he,  the  plaintiff,  had  previously  recovered  from 
him,  which  would  introduce  a  circuity  of  action ;  and  therefore,  where  A. 
having  declared  on  a  promissory  note  against  B.,  made  by  C.  to  A.,  and 
indorsed  fay  him  to  B.,  and  by  B.  again  indorsed  to  A.,  and  having  ob- 
tained a  verdict,  the  judgment  was  anested  (d).  And  upon  the  same 
principle,  where  a  receiver  of  the  rents  of  an  estate,  to  a  share  of  which  a 
married  woman  was  entitled,  having  in  his  hands  money  due  to  her,  by 
the  direction  of  the  husband  accepted  a  bill  on  the  faith  of  that  fund  drawn 
by  a  creditor  of  the  husband  for  money  lent  to  him ;  and  before  the  bill 
became  due,  the  husband  and  wife  gave  a  joint  direction  to  the  receiver  to 
pay  over  the  money  to  a  third  person,  which  he  did  before  the  commence- 
ment of  the  action.    When  the  bill  became  due,  the  acceptor  refused  to 


(I)  Attwood  v.  RatUnhuryt  6  Moore, 
679. 

(«)  l^aehell  V.  Kinntar,  1  Stark. 
499. — Elleaboroiigb. 

(x)  WiUon  V.  RteddaU,  Gow,  161. 
-^Dallas. 

(y>  Siffkin  V.  Walker,  2  Camp. 
308.— ElTeoboroagb.  S,  P.  Emly  v. 
Lye,  15  East,  7. 

(8)  Evans  v.  Lewit,  Bayl.  Bills, 
307 ;  1  B.  &  A.  226 ;  1  Phil.  Evid. 


199. 

(a)  Rctfi  V.  Abbott,  Cowp.  832. 

(6)  Afsuitar  v.  Mous,  2  SUrk.  499. 
— Abbott. 

(c)  Whitwell  V.  Bennett,  3  B.  &  P. 
559. 

id)  Bishop  V.  Hayward,  4  T.  R. 
470 ;  Mainwaringy.  Newman,  2  Bos* 
&  Pul.  125 ;  Wilson  v.  Webb,  3  B.  & 
C.483. 
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Cty  U  unlow  the  drawer  irould  iiidcm&ify  hiin  o^uiiut  do  clAlmt  of  ite 
luband  uid  vifc  to  have  the  muney  paid  accoi^ng  Ut  iheir  older.  An 
indcmnily  vm  giti^ii,  Iml  the  uuceptor  slill  reAiwd  to  pay :  ii  wu  held, 
tiiat  tliE  drswH'  ouidd  nut  laaintun  ui  action  oa  the  bill,  as  it  would  onlj 


iMid  tn  iHicuily  of  actiali.  a*  the  acceptor  being  bound  to  pay  the  moDey 
aecotding  to  the  order  of  the  liusbaiid  and  wife,  might  recover  it  back  ij 
wiug  oil  the  igreement  to  indenmiTy  (r). 

S.  Date  i^lhr  Bi//.]— It  ii  not  oeceesai}-  to  set  out  the  daU  nf  a  bl^ 
U it!  delivery  u  ilidalf  (y):  chcrdbre,  where  pktntilT declared  tJial  J.T., 
on  the  23d  of  Frbniary,  181tj,  made  his  bill,  and  thereby  roguired  de- 
feudaiil.  four  inonlln  after  date,  to  pay  at  Messrs.  V.  mid  Co.,  Lontbatd 
Street,  &c. :  it  waa  held  luflicieut  on  demurrer,  oaugning  for  cause  that 
^though  the  bill  «ai  poyflblc  ofWr  date,  iio  dale  waa  staled,  and  thai  Uw 
nonpayincnt  by  Meiisn.  V.,  us  veil  as  by  defendant,  wiu  Dot  negMiTed; 
afaicv  it  was  intended  that  it  waa  dnled  on  the  day  when  it  was  made, 
and  the  bill  did  not  pur]>Drt  that  Meun.  V.  would  |Miy  [g).  A  fjiat  count 
Btalad,  that  the  defendiuit  heretofore,  to  wit,  on  such  a  day,  drew  a  bill 
bearing  dale  the  day  and  year  albrewid ;  and  a  a«eoad  cuunt  slated,  that 
alterwards,  to  wit,  on  the  day  aud  year  afbreaaid.  the  deteiidant  drew  a 
cerUiri  cither  bill,  without  meolioning  any  expreu  date  in  either  count: 
ncTcrthdess  it  was  held  that  both  (counts  witc  good  (i).  But  whiiTe  tha 
plaintitr  declared  upon  the  bill  he  btariag  date  ao  a  day  slated,  a  variance 
wnahdcifntiiK/cl. 

3.  P^re  where,  the  Bill  ii  made.'] — It  will  be  unnecesssty,  ss  a  general 
rule,  to  state  the  place  where  the  bill  i:  drawn ;  but  there  are  easei  in 
which  this  Btatemeiit  should  be  made,  for  (he  purpoae  of  fixing  the  valua 
of  the  cuTTeacy  of  the  money  expressed  in  the  bill.  Thus  where  the  de- 
claration stated  that  a  bill  was  itawu  and  accepted  at  Dublin,  to  wit,  at 
Westminster,  for  a  certain  sum  therein  mentioned,  without  ailing  it  to 
be  at  Dublin,  in  Ireland:  itwasholden,  that  the  bill  upon  this  declaratitni 
iDiut  be  token  lo  have  been  drawn  in  England,  for  English  money,  and 
therefore  proof  of  a  bill  drawn  at  Dublin,  in  Ireland,  for  the  same  sum  in 
Irish  monej^,  which  differed  in  value  from  English  money,  did  not  Bupp<»t 
the  declaration,  and  that  tfais  was  a  fatal  variance  {I). 

But  it  *eeou  that  an  averment  in  a  decUration  on  a  bill,  drawn  in  Ire- 
land, and  made  payable  in  England,  treating  the  sum  mentioned  in  the 
bill  as  Irish  currency,  andetatingit  tobeof  the  valueof  232/.  4i.  oflawfiil 
money  of  Great  Britain,  is  material,  and  will  prevent  the  plaiDtUT  from 
recovering  more  than  Ihat  sum;  although  without  such  on  averment  he 
would  be  entitled  to  treat  the  bill  as  of  English  curTency(ii).  Where  a 
foreign  bill  is  accepted  for  the  payment  of  lOOf.  sterling,  the  omisaion  of 
the  word  "sterling '  is  not  a  material  variance  (o). 

(t)  Cart  v.  5(«>mi,  9   B.  &  C.  Linn,  2Ctn>p.  307,  n.— ThompH>n. 
758;  4M.&  B.590.  (i)  Ho«u(  v.  Fftwft  (in  error).  3 

(/)    Gil«  Y.  Bourn.,  6  M.  it  S.  B.&P.173. 
73;  3Chii.300.  (i)  ^non.SCamp.  308,n  — Ellen- 

ig)  Ibid.    The  iinie  principle  was  bwough- 
recognlied   in  the  rollowiDg  case,  id  (IJ  Ktaroty  v.  King,  2  B.  &  A. 

which  it  WM  held  lliil  if  a  ptaintilT  301  ;  1  Cbil.  3S. 
declare  Ihat  on  >uch  a  Jay  the  de-  (n)  Taulart.Bocth,  1  C.&P.2S6. 

fandist  drta  a  bill,  without  alleging  — Best. 
that  it  boie  date  oa  that  day,  the  <lay  '    ' 

in  the  declaralioa  is  immaleriil,  ihough 
Bol  laid  uadet  a  tiid«(ictl;   Coion  v. 
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i.  Am  to  tic  Mgluag  of  tie  BiUS\'~In  an  actioD  on  a  note  alleged  to 
hwe  been  made  by  the  defendant,  "  his  own  proper  hand  beins  thereunto 
aobfcribe^"  if  il  appear  that  defendant's  name  was  written  oy  another 
penop  nndar  bit  antbority,  it  ia  sufficient,  and  the  allegation  of  the  de- 
tendiQt'a  bandwritiqg  may  be  r^ected  as  surplusas^  ( p).  And  where 
the  dedaiatioii  stated  that  the  defendants  made  ue  call,  **  their  own 
proper  banda  being  thereunto  subscribed,"  when,  in  feet,  the  bill  bore  the 
rahacqpckni  of  ▲.  and  Co.,  it  was  questioned  whether  the  variance  was 
fttaIoriiofc(9). 

5.  A$  to  the  DeUcoery  of  the  BUIJ] — It  is  not  necessaiy  in  a  declaration 
on  a  bin,  to  aver  that  the  maker  delirered  it ;  it  is  sufficient  to  state  that 
be  made  it  (r).  A  bill  payable  to  the  order  of  A.  is  payable  to  A.,  without 
aOagine  any  oider  made ;  and  it  is  sufficient  to  dedare  that  A.  delivered 
Ibe  ImS  to  the  defendant  which  he  accepted,  and  by  reason  thereof  be- 
came BaUe  to  pay  the  contents  to  A.,  without  alleging  a  re-delivery  of 
the  bittby  die  defendant;  ibr  if  a  re-delivery,  or  something  tantamount, 
to  sbofw  ibe  aasent  of  the  drawee  to  charge  himself  be  necessary  to  an 
aoeeptanee^  the  demurrer,  by  admitting  the  acceptance,  impliedly  admits 
the  re-defimy,  ftc.  (s). 

6»  Aito  leAoie  Order  a  Bill  it  made  payable,] — It  has  been  held  on  a 
dprlyitiwi  on  a  bill  of  exchange,  drawn  bv  N.  on  the  defendant,  rcquir- 
inig  the  defendant  to  pay  "to  his  order'  the  sum  therein  mentioned, 
accepted  by  the  defendant,  and  indorsed  by  N.  to  the  plaintiff,  that  the 
Coart  could  see  that  the  word  "  his"  referred  to  the  drawer,  and  therefore 
there  was  no  fetal  ambiguitv  (t), 

A  bin  made  payable  to  the  order  of  the  drawer,  and  by  him  delivered 
to  the  plaintiff  cannot  be  treated  as  a  promissory  note  drawn  in  favour  of 
the  plamti^  but  an  indorsement  must  be  averred  as  well  as  delivery  (u). 

7.  The  Place  where  the  Note  directed  to  he  jmid^^^lf  the  maker  of  a 
note,  by  a  note  at  the  foot,  make  it  payable  at  a  particular  place,  an  alle- 
gation, (after  stating  the  promise  to  pay  in  the  usual  manner),  that  the 
oefoidant  then  and  there  made  the  note  payable  at  the  particular  place, 
does  not  amount  to  a  misdescription  of  tne  note  (x).  Where  the  place 
of  payment  is  stated  in  the  body  of  Uie  note,  such  statement  is  a  material 
one,  and  must  be  averred  in  the  declaration,  and  the  omission  is  not  cured 
by  an  averment  that  the  note  was  duly  presented  (y). 

8.  Of  the  AcceptanceJ] — If  a  conditional  acceptance  be  declared  upon,  it 
must  tie  set  for^  specially,  with  an  averment  that  the  condition  has  been 


(  p)  Booth  T.  Grovt,  M.  &  M.  182 ; 
S.  C.  nom.  Booth  v.  Graver ,  3  C.  &  P. 
336.— TenterdeD. 

(9)  Jones  ▼.  Man,  2  Camp.  305. — 
EUenboroiigb. 

(r)  Churchill  v.  Gardner,  7  T.  R. 
596. 

(s)  Smith  V.  M*Clure,  5  East,  476; 
2  Smith,  43 ;  5.  P.  Sheldon  v.  Occar- 
icn.  Bay].  Bills,  329. 

(0  ^aer  V.  Thelwell,  2  C.  M.  &  R. 
692 ;  4  l)owl.  P.  C.  509. 

[u)  Preoot  V.  ANtott,  5  Taunt.  786. 

>)  Hardy  v.  Woodroofft,  2  Stark. 


i: 


319. — Abbott ;  see  ante.  Bat  in  ano- 
ther case,  where  the  indorsee  declared 
against  the  maker  of  a  note,  that  he 
made  the  same  payable  at  the  house  of 
Messrs.  B.  and  Co.,  London,  and 
upon  production  of  the  note  at  the 
trial,  it  appeared  that  the  address  at 
the  house  of  Messrs.  B.  and  Co.  was 
not  a  part  of  the  note,  but  only  a  me- 
morandum at  the  foot  of  the  note :  it 
was  held  that  this  was  a  variance; 
Exon  V.  RusuU,  4  M.  &  S.  505. 

(y)  Roche  v.  Campbell,  3  Camp, 
247.— £llenborough« 
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nertanaci  (a) ;  sod  it  cannot  be  declared  npon  as  on  absalute  aecoptjmM, 
even  thoagii  Ihc  condition  hu  been  complied  Hith(i). 

V/v  liavG  before  seen  that  so  acccptaace  mnde  pnyable  at  llie  house  of 
k  biinkcT  or  elseurhere,  wilbout  further  cspressioo,  »  a  general  and  uncvD- 
ditiaiial  acceptance;  but  nn  ncceptmice  payable  at  a  particular  place, 
"  and  not  otherwise  or  elsewhere,"  h  a  Bp«cial  anil  qualified  acceptanoe, 
anil  must  be  declared  on  accordingty  (c).  But  where  the  acceptor  of  • 
bill  accppU  payable  at  a  banker's,  it  is  not  necesiary,  even  since  the  slat, 
1  &  2  Geo.  IV.  c.  7S,  iu  an  action  against  the  drawer,  to  all^e  that  tha 
bill  was  presented  lo  the  acceplur  iu  person,  if  there  be  an  avennenl  (btt 
il  ntus  duty  presented  at  the  banker's  (J), 

In  on  action  against  au  indorser  ofa  bill,  though  it  is  necessary  to  prove 
B  presentment  at  the  place  pointed  out  by  the  acceptance,  il  is  not  neces- 
tary  to  allege  in  the  declaration  iha.t  the  bill  vrai  accepted  at  that  place ; 
though  if  such  spci'iat  acceptance  be  slated,  there  must  be  a  corresponding 
allegation  (if  presentment  (;).  Tbe  words,  "accepted  on  myself,  payahla 
ever)'  where,  written  in  the  margin  of  a  note  payable  at  a  specified  dme 
after  sight  by  the  maker  at  the  time  of  making  it,  constitute  no  part  of  the 
originaT  initniment,  and  need  not  be  noticed  in  the  decUration  (_/*}.  In 
an  action  agiunst  the  acceptor,  it  need  not  be  averred  that  the  acceptance 
was  iu  wiiling<g).  And  an  averment  in  a  declaralion  Ibat  A.  B.  and  Co. 
accepted  Jt  hill  of  exchange  accordine  to  the  usage  and  custom  of  mer- 
chants, isiupported  bv  evidence  that  the  biU  wai  accepted  by  C.  D.,  Ihdr 
oulliurized  agent,  tbua,  "for  A.  U.  and  Co,     C.  D.'(A) 

9.  0/lhe  Indonement.'] — In  an  action  by  the  indorsee  of  abill,  if  the 
declaration  slate  the  indorsement  to  have  been  made  before  the  bill  be- 
came due,  and  it  appear  in  evidence  to  have  been  made  after  the  bill  wu 
due,  tills  is  ia  not  a  material  varianceCi).  But  if  the  declaration  state  the 
indorsement  to  have  been  made  by  the  first  indoreer  directly  to  the  plainti^ 
it  would  seem  that  the  piaJntlS'  cannot  avail  himself  of  the  title  of  any  im- 
mediate indorsee  (j). 

In  declaring  on  a  note  payable  by  instalments,  if  any  one  of  the  days 
OD  which  an  instalment  is  made  payable  be  incorrectly  stated,  the  variance 
will  be  fatal  (1^). 

If  a  bill  be  indorsed  by  procuration,  it  should  not  be  stated  in  the  de- 
claration that  the  party  indor»ed  it,  his  own  proper  hand  being  thereunta 
aubscribed,  as  such  a  atatement  would  amount  lo  a  fatal  variance(i),  bnt 
the  statement  must  be  made  agreeable  to  the  facts  of  the  case. 

The  defendant  ii  not  at  liberty  to  object  that  the  indorsement  ia  not  in 
the  handwriUog  of  the  payee  himself,  aAer  a  promise,  with  a  knowledga 
of  this  circumstance,  to  pay  the  bill(in). 


(<>)  fiilli  V.  Sarrtll,  D.  &  R.  N.  P. 
C.33. 

(b)  Lan«>tDnv.Csmly,4Canlp.l76. 

<0  Fid*l&2Gea.lV.e.78,>.l. 

(d)  D(  Btrgartcht  T.  Pillin,  3 
Bing.  476;    II  Uoore,  3M). 

(t)  PartoT  V.  Jde,  1  Dowl,  P.  C. 
643  i  S.  C.  nom,  Parfcer  i.  Edg,,  I 
C.  b  M.  4S9 ;  S.  C.  uooi.  Parka  T. 
E4g>,3Tyr.3lii. 


375  :  6  Bing.  629. 

(A)  Il^nt  V.  HtKhint,  2  Camp. 
604.— ElleDboroDgh. 

(i)  Young  V.  Wright,  1  Cimp.  159. 
— Ellenborough. 

ij)  Stain  V.  Kgfciuu,  1  C.  M.  &  R. 
665. 

(k)  WitU  V.  Girling,  3  Moore,  79: 
Gow,  31. 

(0  L*«y  V.  Wilun,  5  Esp.  180.— 
Elleaborongh. 

(m)  Hilmileif  v.  Laadtr,  3  Camp. 
450.— ElUnttotoiigh. 
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10.  Averments, 

In  a  dedinlian  on  a  bOl  of  exchange,  it  is  usual  to  make  several  aver- 
menUf  wamt  of  wbich  are  essential  whilst  others  are  not ;  we  shall  there- 
fore proceed  tonotioe  such  as  are  commonly  made  and  point  out  their  value. 

1.  WlM  Noikei  must  be  averred.'] — In  an  action  on  a  note  hv  the  in- 
dorsee agamst  the  maker,  notice  of  the  indorsement  need  not  be  aver- 
red (nX  nor  in  a  dedaration  by  indorsee  against  acceptor,  in  the  case  of  a 
bfll  of  exchange  (o).  In  an  action  by  indorsee  against  indorser,  the 
specasl  fiwti  rendermg  valid  a  deferred  notice  of  dishonour  need  not  be 
upedsJlj  averred,  the  common  averment  of  notice  will  be  sufficient  (j?). 

2.  Cff  ProtestJ] — In  declaring  against  the  indorser  of  a  foreign  bill,  the 
omiancMi  of  the  averment  of  protest  is  only  matter  of  form,  and  cannot  be 
taken  advantage  of  under  a  general  demurrer  (9). 

3.  Presentment  and  Acceptance  of  the  3111,"] — Where  the  acceptance  is 
declared  on  as  a  special  one,  there  must  be  an  averment  of  a  presentment 
of  the  bfll  at  the  place  designated  by  the  acceptance,  like  other  condi- 
tions precedent,  whether  the  action  be  against  the  drawer  or  acceptor  (r). 
But  in  a  declaration  on  a  bill  made  payable  by  the  acceptor  at  the  house 
of  S.  P.  and  S.,  an  averment  of  presentment  at  the  house  of  S.  P.  and  S. 
is  sufficient,  without  averring  a  presentment  to  the  acceptor,  or  to  S.  P. 
and  S.  (s) 

Where  the  acceptance  is  not  special,  it  is  sufficient  to  allege  *'  generaUy  " 
a  request  by  the  plaintiff  to  the  defendant  to  pay  the  bill,  without  alleging 
that  it  was  presented  for  payment  "  at  the  particular  place  "(0* 

In  an  action  against  the  indorsee  of  a  bill  of  exchange,  if  the  plaintiff 
do  not  allege  a  demand  on  and  refusal  by  the  acceptor,  on  the  day  when 
the  note  was  payable,  it  is  error,  and  not  cured  by  verdict (uV  And  in 
like  manner  it  is  error,  and  not  cured  by  verdict,  if  he  do  not  allege  notice 
to  the  defendant  of  the  refusal  by  the  acceptor (jr).  In  a  declaration 
against  the  drawer  and  acceptor  of  a  bill  accepted  for  honour,  it  is  neces- 
sary to  aver  that  presentment  for  payment  was  made  to  the  drawee,  and 
fi:>r  want  of  such  averment  judgment  will  be  arrested  (y). 

The  plaintiff  declared  on  a  bill  of  exchange,  averring  a  general  accept- 
ance. The  defendant  pleaded,  that  the  acceptance  was  a  qualified  ac- 
ceptance, and  that  he  did,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  in  his  said  acceptance  express  that  he  accepted 
the  same  payable  at  a  certain  place  only,  to  wit,  at  No.  32,  Albany-street, 
Regent's  Park,  that  is  to  say,  and  not  otherwise  or  elsewhere.  The  plain- 
tiff replied  that  the  said  acceptance  was  a  general  acceptance,  as  in  the 
count  set  forth,  "  and  that  the  defendant  did  not,  in  his  acceptance,  ex- 
press that  he  accepted  the  said  bill  payable  at  a  certain  place  only,  in 
manner  and  form  as  the  defendant  in  his  plea  alleged :"  it  was  held,  on 
'  *  demurrer,  that  the  traverse  sufficiently  incorporated  the  particular 


1^: 

359; 


fi)  Reynoldt  v.  DavUs  (in  error),  135 ;  S.  C,  not  S.  P.  1  Y.  &  J.  376; 

&  P.  625.  12  Moore,  478. 

o)  Heald  V.  Jphnton,  2  Smith,  44.  (t)  Fenton  v.  Goundry,  13  East, 

)  Firih  v.  Thruth,  2  M.  &  R.  459;  2  Camp.  656.     And  see  Exon 

;  8  B.  &  C.  387.  ▼.  RumlU  4  M.  &  S.  505. 

(9}  Satomem  v.  Stav€lff,  3  Dougl.  (u)  Ruthton  v.  Aspinail,  2  Dough 

098.  679. 

(r)  Gammon  v.  SehmoU,  5  Taunt.  (z)  Ibid. 

344 ;  1  Marsh.  80.  (y)  Williams  f.  Germains,  7  B.  & 

(5)  Hawkay  v.  Bonoiek,  4  Bing.  C.  468 ;  1  M.  &  R.  394,  403. 
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mode  of  accpplance  alleged  in  the  pica,  and  wbs  theretore  gooii.  Tlie 
defeiidBnt  ihcnilil  have  negatived  in  Lis  pleu  a  presentment  of  the  bill  at 
ihe  plaoc  iLt  which  it  yrnn  alleged  to  have^cen  made  qiecially  payable  (n). 
And  where  in  an  acllon  by  an  indorsee  against  the  drawer  nf  a  bill  ac- 
cepted by  T.  and  G.  at  a  Londiin  banker's,  the  declaration  did  Dot  ttale 
tite  acceptance  at  all,  but  slated  that  it  was  ureaented  to  T.  and  G.  (tbe 
dnweea)  for  payment,  and  that  they  rafiiMMJ  la  pay ;  tbe  proof  nan,  pr»- 
•mtmeiit  of  vie  bill  at  maturity  at  tlie  clearing  houae  to  the  elerfc  of  tha 
London  bnnkcra  nampd  in  thu  acceptance :  it  vrae  held,  that  as  the  de- 
claration did  not  state  the  acceplanci.-,  the  place  fixed  by  the  acceptors  waa 
■uHiciently  proved,  and  tliat  the  London  banliets  wore  ag^nl*  for  llisl  pur- 
pMe  to  (be  acceplors(^). 

In  an  action  by  Indorsee  agaiiut  acceplbr,  tlie  declaration  dated  in  tba 
fint  cuuni,  that  payment  was  dcinauded  at  the  place  where  (he  bill  wm 
made  payable,  witlioiit  averring  that  payment  was  there  refused;  niid, 
lifter  other  counta,  the  deelaraljon  stated  in  conclusion,  that  the  acceplot 
had  not  paid  any  of  the  sums  in  the  declaration  mentioned.  Jutlgment 
nas  entered  u]i  generally  on  the  whole  declaration,  and  error  brought  far 
want  of  an  averment  in  the  fint  count  of  a  refusal  to  pay  at  the  place 
vrberc  tbe  bill  was  made  payable :  but  it  was  decided  to  be  no  crroT(c). 
In  an  action  against  the  dravrer  of  a  bill  payable  to  certun  person^  ac- 
cepted at  a  paraotilar  pUce,  so  as  lo  make  a  presentment  there  easential, 
an  averment  of  a  presentment  to  those  persons  generally,  without  Baying 
"  at  that  plaec,"  is  insufticienl ;  hnl  an  allegation  that  it  was  presented  to 
tbcin  "  according  to  Ihe  tenor  and  eflcct  of  the  bill,  and  the  acceptance 
tliereof,"  has  been  held  sulficiciil((/).  And  a  declaration  agniuat  the  maker 
of  a  notr,  payabli:  at  u  particular  place,  which  Bver.i  a  presentnieat  at  Iho 
place,  need  not  aver  a  refusal  at  the  particular  place(e). 

An  averment  that  a  bill  accepted  payable  at  a  banker's  was,  when  due, 
presented  to  the  banker's  fbr  payment,  according  to  the  tenor  and  eflect  i^ 
the  bill  and  of  the  acceptor's  acceptance  thereof,  and  that  as  well  the 
bankers  as  the  acceptor  refused  payment,  will  be  supported  after  judg- 
ment on  ashamplea(y).  And  it  would  seem  that  it  will  be  intended  that 
tl)e  bill  waa  presented  for  payment  to  the  acceptor  himself  at  the  houae  of 
thoie  persons;  for  evidence  of  those  facts  would  be  admisuUe  under  suck 


n  the  bill  became  due  according  to  the  tenor,  to 
u  the  31  st  of  March,  1822,  it  was  duly  preaentRd  for  payment,  ia  mif- 
fldent  on  a  spedal  demurrer,  assigning  for  cause,  that  the  31it  of  Marcti 
was  on  a  Sunday,  as  it  is  enough  to  state  that  the  bill  was  presented  when 
it  became  payable  according  to  its  tenor,  without  mentioning  any  particular 
day(A).  And  as  the  day  upon  which  a  promise  to  pay  a  bill  of  exchange 
is  allied  Is  matter  of  form  only.  Do  objection  con  be  raited  on  error, 
that  the  day  stated  is  more  than  dx  years  Wore  tbe  action  is  hrought(i). 
If  a  declaration  in  an  action  by  the  Indorsee  of  a  bill  against  tbe  acceptor 
^lege  that  it  w«>  directed  to  (he  defendftut,  tbis  allegation  is  not  si^ 

(-)Lvon  y.  WBilt,  2  «.  BtSoott,  (/>  Hu/ain  »,  Eiiii  (io  •rrw),  S 

736  i  9  Biog.  660.  Tauu.  41S ;  Dajl.  Sills.  323. 

(b)  HarrU  1.  Parktr,  3  Tjr.  370,  n,  (g)  Ibid. 

u)  Btnua  V.  Wkit;  4  Dow,  334.  (hi  Bynnrr  j.  Kiiwttl.  7  Uoon, 

id)  H«ffam  V.  Ellii,  Bayl.  Bill*,  267  ;  1  Bioe-  23. 

323  ;  3  Taunt.  415.  (i)  Howktu  v.  Bonwlt  (i«  en«r). 

(0    BalUncorth   v.  L*  Dtipactr  1    Y.  U  J.  376:  4  Btar.  136:  IS 

(lord).  3  U.  £e  S.  150.  Moon.  476. 
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poited  Irjr  potoof  that  the  drawer  drew  die  bill  payable  to  his  own  order  at 
a  ipcdiu^J  piace,  although  the  defeiyfaot,  when  it  was  presented  there, 
wi:ote  his  xiime  upon  it  as  the  acceptor  (/c). 

1 1.  JRoaerfirs  on  ike  comnum  Counts,'] — Besides  declaring  speciali^'  upon 
a  note,  Ike  indoisee  of  such  an  instrument  may  maintain  an  acUou  for 
money  had  and  received  against  the  maker  (/).  So  where  a  plaintiff  can- 
nnfltjKlQivfit  op  a  coimi  on  a  promissory  note  for  want  of  a  stamp,  he  may 
reoover  od  tl^  cominon  count  for  money  lent,  by  proving  an  acknowledge 
rnent  on  a  damand  inade(«i). 

In  cases  where  the  common  counts  are  resorted  to,  the  count  on  the 
nota  nyuajt  be  inefiectual.  Thus  where  a  note  is  ^ven  for  money  duo 
by  tbe  defi^kdaQt  to  the  plaintifi)  who  declares  on  it,  together  with  the 
money  co^ots,  he  must  prove  the  note  lost,  or  destroyco,  before  he  can 
hi^ve  recourse  to  the  money  counts,  if  it  appear  tliat  the  moqey  so  claim- 
t^  ia  that  for  which  the  noto  was  given  (n).  Where  a  bill  is  given  in 
ppymeotfor  goods  sold,  which,  upon  presentment  to  the  drawee,  is  refused 
aoceptanoe;  the  holder  having  declared  against  the  drawer  on  the  bill, 
and  jflioed  ooonts  for  goods  sold,  may  treat  such  bill  as  a  nullity,  and 
recover  his  demand  on  the  latter  count,  although  the  credit  on  the  bill  be 
not  expired  (o). 

We  nave  seen  that  a  bill  payable  to  a  fictitious  person  or  order  is  com- 
plete^ void ;  but  if  money  paid  by  the  holder  as  a  consideration  for  the 
indorsement  finds  its  way  to  the  acceptor,  it  may  be  recovered  as  money 
had  and  received(/>).  But  an  indorsee  cannot  recover  on  the  money 
counts  firom  an  acceptor,  who  is  discharged  by  a  material  alteration  in 
the  Ian  (9). 

In  an  action  on  a  note,  and  also  for  goods  sold  and  delivered,  if  the 
plaintiff  prove  the  delivery  of  the  goods  before  the  note  was  given,  and  do 
not  show  the  consideration  of  the  note  to  have  been  distinct  from  them, 
the  defendant  must  have  a  verdict  on  one  of  the  counts :  the  plaintiff 
cannot  take  a  verdict  on  one,  and  have  the  jury  discharged  from  giving  a 
Twdict  00  the  other  (r). 

4.  Pleas, 

The  next  subject  in  order  which  we  shall  have  to  consider,  will  be  the 
pleas  availaUe,  as  a  defence  to  an  action  on  a  bill  or  note.  By  Reg.  Gen. 
II.  T.  4  Will.  IV.  it  is  ordered,  that  in  all  actions  upon  bills  of  exchange 
and  promissory  notes,  the  plea  of  non  assumpsit  shall  be  inadmissible. 

The  defendiant  therefore  must  take  issue  upon  some  of  the  material 
aDeoations  in  the  declaration ;  as  that  he  did  not  accept,  or  where  the  de- 
ftndant  is  the  drawer  or  indorsee,  that  the  bill  was  not  duly  presented,  or 
that  no  proper  notice  was  given,  &c.  But  he  will  not  be  permitted  a  plea 
dmyiDg  the  tewing  as  weU  as  a  plea  denying  the  acceptance  (i),  but  must 


(k)  Gray  v.  Mihttr,  3  Moore,  90  ; 
8  Taunt.  739  ;  2  Stark.  336. 

(/)  Dinudaie  v.  LanchesteT,  4  Esp. 
201 . — E! lenborough.  And  see  Bolton 
V.  Biehard,  6  T.  R.  139 ;  1  Esp.  106 ; 
and  Brown  v.  Kewley,  2  B.  &  P.  518. 

(si)  TyU  V.  Jones,  I  East,  58,  n. 
Am  see  Alves  v.  Hodtwn,  7  T.  R. 
241 :  3  Esp.  528. 

"  (n)  Danm^fifld  v.  Wilby,  4  Esp. 
150w— EUeaborbagh. 


(0)  Hickling  V.  Hardey,  1  Moore, 
61;  7TauDt.312. 

(p)  Bennett  v.  Famell,  1  Camp. 
130.— Elleoborou^h. 

(7)  Long  w,  Moore,  8  Esp.  155,  n. 
— Keoyon. 

(r)  Mutrie  v.  Harris,  M.  &  M.  322. 
—Best. 

(s)  Gilmore  v.  Hague,  4  Dowl.  P. 
C.  303 ;  1  Hsr.  &  Well.  523. 


* 
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tak*  Ihb  ^m  wfcUb  of  Ocw  p«nb  «r  Mnw  W  Aiaks  pmper. 

BaftM  tew  (ft  iW  Jrtf  it  BW  ^TM*  id  n^  br  la  tomiiiv  uuf  drtn^ 
ariM  iW  &a,  vtwOMT  tbc  ihfiiiiWiI  Al  aem^  or  ahetbR  die  UQ  waf 


•f  tUi  dncription  of  fieA,  »  tkc  vvri  of  I  liwHuiliiwi  n  WMmt  die 
fanjr  Mwd.  W?  (lull  iherefere  nMk«  llin  |ikm  finu  It  may  be  ■■  wdl 
pafnqw  bt&xn  wt  do  iLia,  Ui  inqiiira  lAit  will  ba  btU  *  conddtnlka. 
It  haibeen  dedded  that  apiitkl  iUctn  oT  lb«  OMW)dB«tiaa  mOiut 
*iii«te  it,  Diilen  it  aiiie  from  Jl  iiaif  oo  (be  part  of  tbe  ffaJurilTm  tlie  fint 
iin>uice(l).  Thui  it  b  no  defence  t«  ui  actiaii  ^  ibe  dramr  4iid 
payee  of  e  bin  ajcaiiut  the  aoraplor.  ibal  (be  coaudeMion  liw  pmiialfy 
JaUrd  oD  MTouDt  of  tbe  bodncn  of  the  quality,  and  tmpniper  pack^e  of 
Ki>odidelinml(D) :  more  especiailf  in  cases  where  the  fuanfmi  to  be  de- 
doctni  ou  BttBuni  of  partial  failure  in  the  coDiideration  it  matter  tut  of 
definite  cmnpulelioD,  but  of  unliquidated  dameiges;  u  where  (he  bill  ii 
given  (or  the  plainliff'e  disclonng  to  the  defnriant  an  improreuntt  in 
certaiD  macbincTT,  which  turns  out  to  be  less  ben eficiol  than  laa  anlici- 
pBteil  by  Ihe  parties  <  r). 

Hence  in  an  action  by  the  drawer  against  the  acceptor  of  bilb  given  far 
goodi  supplied,  which  were  to  be  "of  eood  quality  and  moderate  price," 
and  were  estimated  al  about  400J..  of  which  amount  were  the  bills,  it  wu 
decided  to  be  no  defence  that  the  eoodi  turned  out  to  be  worth  much  lea 
tlian  tbe  estimated  price,  iind  thai  the  acceptor  had  paid  more  than  the  real 
value  of  the  goods  on  the  hlU3(^).  And  a  defendant  who  had  given  bii 
note  as  the  stipulated  price  of  a  picture,  was  not  allowed  to  ^ve  in  cri- 
dence  the  inadequacy  of  the  consideration,  with  a  view  to  duninish  the 
damages;  although  he  might  have  donesoforthepurpose  of  showing  &au^ 
in  order  to  defeat  the  contract  altogether  (i).  But  it  waa  held  in  one  case 
that  in  an  action  on  a  bill  given  for  Ihe  price  of  goods  sold  under  a  mar- 
nmlj/,  that  a  breach  of  the  warranty  is  an  answer  to  the  plaintiff*!  de- 
mand, if  the  defendant  have  tendered  back  the  goods,  altbotigh  the  plain- 
tiff would  not  accept  them  (a). 

But  if  the  consideration  has  rcholty  Jailed  a  different  rule  will  obtain. 
Thus  where  A.,  having  appointed  B.  his  executor,  gave  him  a  prumissoiy 
note,  payable  on  demand,  for  lOOl.,  in  consideration  of  the  trouble  he  would 
have  in  the  office  of  executor  after  his  death.     B.  died  in  A. 'a  lifetime 


)t  having  put  the  note  in  suit ;  it  was  held,  in  an  action  upon  it  by  B.'b 
executors,  that  the  consideraUon  bad  totally  failed,  and  the  action,  there- 
ibre,  was  not  maintainable  (i). 

Where  a  note  payable  on  demand,  with  interest  until  paid,  was  givra 
in  part  consideration  fat  the  share  of  a  ship  bought  by  the  mailer  finm 

(I)  FUmiHg  T.  Simpim,  1  Camp,  483— I'enlerdeo. 

40,  D.  (,)  SaUmum  V.  rurner,  1  Stark.  51. 

<u)  Tyt  V.  C»i,itTa,  2  Cimp.  346.  —  EllaDboroogh. 

—Ellen borough  ;    S.   P.    Marian   y.  (a)  Lewii  v.  Coigravt,  2  Tannt.  3. 

Bichiirdtai.  1  Camp.  40,  n. ;  7  Eait,  See  Slr«l  r.  Blay.  2  B.  &  Adol.  463. 

482  ;  3  Smith,  487.  (b)  Solly  v.  Bird.  6  C.  &  P.  316. 

(i)  Day  r.  Nil,  9  MiMi*,  IS9.  — Bollaad  ;  S.  C.  aom.  Sallui.HM; 

(s)   Obbard  v.  Bthaai,  H.  &  M.  3  C.  &  M.  516^  4  Tyn*.  30S. 
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the  payMi  vldiout  obsenrance  of  the  ships'  registiy  acts,  and  indorsed  by 
the  mrce  fint  to  J.  L.,  who,  on  presentment  and  non-pajonent,  struck 
out  nit  name  and  returned  it  afterwards  to  J.  G.  P.,  who  indorsed  it, 
upwards  of  two  years  after  its  date,  with  the  name  obliterated,  to  the 
iJaintiflE  tor  a  full  and  yaluable  consideration,  without  notice :  it  was 
neld,  dtboafih  the  note  was  originally  void  for  want  of  consideration,  as 
the  sale  of  the  ship  was  void,  yet  as  the  maker  had  subsequently  recog- 
nized it,  hy  payinff  one  year's  interest,  and  otherwise,  and  as  there  was  a 
presumption  tnat  he  had  received  the  share  of  the  subsequent  earnings  of 
the  ship,  that  there  was  therefore  a  consideration  pro  tanto,  and  that  the 
pUintin  was  entitled  to  recover  its  amount  in  an  action  against  tlie 
maker  (c). 

In  an  action  by  the  payee  against  the  acceptor  of  a  bill  drawn  for  the 
balance  of  purchase  money  of  articles  bought  at  a  sale,  it  is  no  defence 
that,  two  months  after  deuveiy  of  the  goods  to  the  vendee,  the  vendor 
forahly  retook  possession  of  them ;  for  the  vendee  cannot  treat  that  act 
as  a  rescinding  of  the  contract,  but  must  bring  trespass (</).  Where  A. 
agrees  to  eiecute  a  lease  of  premises  to  B.,  who  is  to  pay  a  certain  siun 
for  it;  and  B.,  who  is  let  into  possession,  accepts  a  bill  for  the  considera- 
tion mon^  drawn  on  him  by  A. :  it  b  no  defence  to  an  action  on  the  bill 
by  A.  agamst  B.  that  the  former  refused  to  execute  the  lease  ;  but  his 
remedy  is  on  the  agreement  (e). 

A  note  cannot  be  considered  as  made  without  consideration,  if  the 
maker  ^have  received  a  cross  acceptance  from  the  payee,  and  there  have 
been  an  exchange  of  securities  (/).  Defendant's  partner  gave  plaintiff 
bis  note  for  20W)L  as  a  security  for  being  allowed  to  overdraw  the  part- 
nership account.  Defendant  thereupon  gave  his  partner  his  note  for 
1000/.  pajrable  to  order,  as  a  security  for  his  share ;  the  partner  indorsed 
the  note  to  plaintiff,  who  had  advanced  1300/.  to  the  partnership ;  and 
two  years  afterwaids  plaintiff  sued  defendant  on  it.  It  did  not  appear 
that  plaintiff  had  given  any  consideration  for  the  1000/.  note ;  but  he 
bad  notice  of  the  circumstances  under  which  defendant  gave  it  to  his 
partner:  and  it  was  held,  that  there  was  a  sufficient  consideration  to  entitle 
plaintiff  to  recover  (g). 

A  release  from  any  penalties  or  liabilities  will  be  held  sufficient  to 
raise  a  good  consideration  for  a  bill.  Thus  where  a  warrant  was  directed 
to  an  officer  of  excise  by  the  commissioners,  commanding  him  to  appre- 
hend a  person  convicted  in  several  penalties,  and  take  him  to  prison,  and 
to  keep  nim  there  until  the  amount  of  the  penalties  was  paid.  The  officer, 
ba;ving  arrested  the  party,  discharged  him  upon  a  promissory  note  for  the 
amount  of  the  penalties,  payable  at  a  future  day ;  and  the  commissioners 
afterwards  ^proved  of  his  conduct :  and  it  was  held,  that  the  discharge 
was  a  good  consideration  for  the  note,  and  that  an  action  might  be  main- 
tained thereon  (A).  So  if  the  drawer  and  payee  of  a  bill  for  50/.,  being 
bound  to  provide  for  a  bill  of  70/.,  indorse  the  50/.  bill  to  the  holder  of 
the  70/.  bill,  to  enable  him  to  take  it  up,  it  is  an  available  security  in  his 
bands,  in  reduction  of  a  demand  which  he  had  on  the  drawer,  and  he 
may  recover  upon  it  against  the  acceptor  (i). 

(«)  Gateoyne  ? .  Smith,  M*Clel.  &  d. — EUeoborough. 

Y.  338.  (g)  Heywood  v.  Wation,  4  Biog. 

(d)  SuphMi  f .  WiOdnion,  2  B.  &  496 ;  1  M.  &  P.  268. 

Adol.  320.  (h)  PUkingttm  v.  Gtmh,  2  B.  &  P. 

<«)  Moggridgt  f.  Jonei,   14  East,  151. 

486 ;  3  Camp.  38.  (i)  WaUh  v.  TyUr,  2  Staik.  288.— 

(/)  Ktnt  V.  Lowtn,  1  Camp.  179,  EUeaborough. 
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If  A.  give  B.,  witlioiit  nmsideration,  a  note  lo  be  negotiBted  liy  B.  « 
B  wciirity  fbr  money,  »nd  tlie  indoraee  fi>»  a  valuable  consideration,  with- 
oiil  notiMr,  releawB  II.  from  ill?  note,  and  all  claim  and  demand  toucMnE 
Ihc  matter*  in  reipcct  of  wliicii  the  maker's  promises  were  made,  tlua 
d(M<>  not  M  extinguish  llie  conrideratlon  of  the  note,  but  that  the  indonee 
may  »til!  recover  agaiiisl  fbe  maktT(ft).  Biit  where  the  plaintiff  di«- 
trained  fnr  rent  on  premises  let  lo  B.:  and  the  defendnnt,  who  bad  pur- 
choFi'd  the  goods  distrained  from  B  ,  accepted  a  hilt  of  exchange,  paj'able 
to  the  landlord,  in  considcreHon  of  hia  tnlhdniwiDe  tlic  distreas  :  it  vat 
holdcn,  that  the  plaintiff,  knowing  that  no  rent  was  due  at  the  time  of  the 
diatien,  and  having  pTocun^d  the  acceptance  by  mintpretentiDg  tile  fact, 
could  not  recover  on  the  bill(;j. 

Where  a  pciron  tnkea  on  indoraement  of  a  promissory  note  from 
the  payee,  with  notice  that  the  payee  was  indebted  to  ifac  maker  in  a 
greater  amount  than  in  the  note,  on  separate  truniac lions,  the  indonee 
cannot  recover  on  the  note,  except  to  the  amount  of  any  advances  he 
might  have  m&de  on  the  security  of  the  note  before  he  had  the  notice(m). 
But  where  A.  procurea  a  banking  company  to  advance  100^.  on  a  bill  for 
500/.,  A.  giriiig  the  company  hiii  guarantee  for  the  amount  «o  advance^ 
Init  having  no  other  interest  in  the  bill,  A.  might  recover  the  whole 
■mount  of  die  bill  in  an  action  agalntt  die  acceptor,  and  not  merel)'  llifl 
amoDnl  for  whicb  he  gave  hii  guaratitee(n). 

The  conaideration  relied  on  nmat  bo  a  rrtft/oftfc  otic,  fbr  where  a  note, 
expresned  lo  be  Ibr  value  received,  was  made  in  thvour  of  an  infant 
aged  nine  year?,  ond  in  tni  nciinn  agniiisl  the  executors  of  the  maktr  no 
evidence  td  consideration  was  given,  the  judge  told  the  jun',  that  the 
note  being  for  value  received,  imported  that  agbod  conaideration  eiiated, 
and  that  gratitude  to  the  infant 'a  father,  or  aoection  to  the  child,  would 
■uSice :  but  it  waa  held,  that  although  the  jury  might  have  presumed  that 
a  good  conrideiation  was  given,  yet  that  those  pointed  out  were  insuT' 
ficient(o). 

An  iliegel  consideration  will  not  support  the  action  (p).  And  it  will  be 
the  same  if  part  of  the  consideration  only  be  illegal,  the  bill  in  that  caM 
being  void  for  the  wbolF(y).  But  if  a  bill  or  note  be  given,  in  part  upon 
a  le^,  and  in  part  upon  an  illegal  consideration,  and  several  billi  or 
notes  are  afterwards  substituted  in  lieu  thereof,  the  effect  of  tbe  illegalitj 
may  be  confined  to  aome  only  of  the  substituted  bills  or  notes,  and  ibc 
other  ttand  exempt.  As  where  a  bill  or  note  is  given,  as  lo  half,  for  a 
gaming  debt,  and  as  to  the  residue  for  money  lent,  and  two  bills  or  nbtel 
of  equal  amount  are  afterwards  substituted  for  it,  if  the  giver  do  any 
thing  which  may  be  considered  an  election  to  ascribe  the  gaming  debt  to 
the  one,  he  will  be  liable  upon  the  other :  and  promising  to  pay  one  of 
them  whilst  both  remain  unpaid,  was  held  to  be  an  election  to  ascribe  the 
gaming  debt  to  the  other{r). 

(li)  Coriuirt  V.  Hoitotort,  5  Taunt.  499 ;  I  C.  &  M.  63B. 

651  i  1  Maish.'20T.    Qtitri,  whether  («)  HolliHay  v.  ^(fciiiOKi,   B  D.  & 

notice  that  the  makei  made  it  as  surely  R.  163)  5I1.&C.501. 

ooly.would  have  varied  the  easel  lb.  (j?)  Griachard  r.  Uoheni,  1  W,  Bl. 

(I)  GrriD  V.  finan,  3  Stark.  134.—  445.     And  see  anle,  241. 

Bwt.  <;)  fioftinsm  v.  Bland,  2  Bun.  10B3. 

(a)  Gtedall  r.  Ray,  4  Dowl.  F.  C.  (r>  Hubnir  j.  Ilichardan,  Bajl, 
76  ;  1  Har,  &  Woll.  333.  Bills,  409. 

(b)  Rtid  V.  Furnival,  5  C.  b  P. 
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An  MbtmiL  of  a  noie^  who,  at  the  remiest  of  the  holder,  has  put  his 
name  vmb  H,  HdA  iherehf  heen  oUi^  to  pay  the  contents  to  a  bond 
Jkk  holder,  mtj  lecartr  the  money  p«d  from  any  person  whose  name  is 
on  the  note,  riAoi^h  he  knew  it  was  gi^en  on  an  illegal  consideration  (s). 
Bat  if  k  no  defence  in  an  action  hy  the  indorsee  against  the  acceptor, 
tihat  the  latter  hat  been  imposed  on,  in  respect  of  a  contract  by  the 
drawer,  on  account  of  which  the  acceptance  was  given,  and  that  the 
piamtifr  waa  privy  to  rach  imposition,  where  the  acceptor  did  not  wholly 
repudiate  the  contract  on  discovering  the  imposition,  but  still  reta'ned 
poowsrion  of  premises  under  such  contract,  as  the  consideration  had  not 
dtogether  failed,  so  as  to  render  the  bill  utterly  void(0.  And  where  the 
eonaideration  of  a  note  is  Ae  engraving  of  plates  upon  which  auignats 
were  to  be  finged,  if  the  party  did  not  know  that  they  were  made  widi 
a  frandalent  intention,  and  supposed  them  to  be  issued  with  the  authority 
of  goveniment,  he  might  recover  on  the  note  (u). 

In  an  action  by  second  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change, if  (he  person  who  indorsed  it  to  the  plaintiff  could  himself  have 
mauitaitted  an  action  upon  it,  the  defendant  cannot  give  in  evidence  that 
if  was  accepted  for  a  aebt  contracted  in  smuggling,  although  it  was  in- 
dorsed to  the  plaintiff  after  it  had  become  due  (v).  To  justify  the  jury  in 
giving  a  verdict  for  the  plaintiff^  in  an  action  against  an  insolvent  debtor 
by  the  indorsee  of  a  bill,  accepted  by  such  debtor  as  a  security  for  a  debt 
due  to  the  indorser,  and  from  which  he  had  been  discharged  under  the 
Insolvent  Debtors'  Act,  they  must  be  satisfied  not  only  that  the  plaintiff 
gave  vahie  for  the  hill,  but  that  he  took  it  hon6  fide  for  his  own  purpose, 
without  any  concert  with  the  indorser,  and  without  any  knowledge  of  the 
defect  in  the  indorser's  title  (r). 

A  bill  which  is  void  at  its  creation  cannot  be  revived  by  a  subsequent 
pctMniK  (y) ;  but  otherwise,  if  only  voidable  (z).  Where  a  note,  not  void, 
out  voidable— as  given  for  what  is  malum  prohibitum— is  given  up  in  con- 
sidention  of  another  note  given  at  a  distant  day,  the  illegaliQr  of  the 
ibrmer  note  will  be  no  defence  to  an  action  on  the  latter  (a). 

Having  shown  in  some  instances  what  is  and  what  is  not  a  consideration, 
we  will  proceed  to  point  out  when  and  how  this  plea  is  available.  And 
in  order  that  a  defendant  should  screen  himself  from  bis  liability  on  this 
groond,  it  is  necessary  that  the  want  of  consideration  should  attach  itself 
to  the  instiUment  from  the  time  it  quits  the  defendant's  possession  until  it 
reaches  that  of  the  plaintiff's;  since  the  want  of  consideration  in  toto  or  in 
part  cannot  be  set  up  as  a  defence,  if  the  plaintiff  or  any  intermediate 
party  between  bim  and  the  defendant  took  the  bill  or  note  bonAfide  and 
upon  a  valid  consideration  (6). 

We  have  before  pointed  out,  (/inff,  p.  1184,)  that  a  party  taking  a 
bill  af^er  it  is  due  takes  it  subject  to  whatever  equities  affect  it.  But 
it  has  been  held  that  it  is  not,  of  itself,  a  defence  to  an  action  by  the  in- 
dorser of  a  bill,  to  plead  that  it  was  accepted  for  the  accommodation  of  the 
drawer,  without  consideration,  and  was  indorsed  over  after  it  became 

(#)  Seddons  ▼.    Stratford,    Pcakc,  P.  140.— Tindal. 

215. — Kenyoo.  (y)  Cockshott  v.  Bennett,  2  T,  R. 

(1)  Archer  v.    Bamford,  3  StarJE.  765. 

175 ;  1 C.  &  P.  64.— Abbott.  (s)  Ibid.  766 

^ii)  Strongitharm  v.  Lukyn,  1  E«p.  (a)  Witham  v.  Lee,  4  Esp.  264«— 

389. — Keoyoo.  Ellenborough. 

(v)  Chalmers  V,  Lamion,  1  Camp.  (6)  Aforrisv.  Lm,  Bayl.Bills,397; 

383.  Scott  V.  Lifford,  1  Camp.  246 ;  9  East, 

(i)  Northam  v.  Latouche,  4  C.  &  347. 
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due  (e) ;  fven  If  that  Cikct  appear  to  have  beea  known  to  ihe  plaintiff (^. 
Aad  Ulti  Hlittt  of  an  inooccnt  indorsee  for  T^ue,  to  rteoret  upon  a  note 
idmIc  pajBHc  lo  tbc  niyvi'  "  iir  onJec,  nith  intfreit,  on  demand,"  eannat 
be  impuclwd  by  evidence  e(  dccUnUioni  nwdc  by  the  payee  trhiUt  llie 


e  wan  in  hi*  tiandi,  and  bcrore  indrnKmrnt,  that  il  was  given  lo  him  Ly 
lb*  maker  without  coniidpnitlon ;  iiur  can  >iKh  a  note  be  treated  a*  over 
due  at  the  time  of  indiinwiTivliti  without  proof  of  bcCubI  preaentment  and 
dtahononr  (r) ;  not  by  evidence  of  a  dndamtian  thai  the  bill  bad  been 
given  fur  the  accommodnlioti  of  the  dtaHer{^'}. 

Where  the  want  of  cunnidvralion  ■•  rehird  on,  it  must  be  remembered 
that  llie  Itcg.  Gen.  HlUry  Term,  4  Will.  IV.  do  not  enable  a  defendant 
in  an  action  on  a  hill  of  exchsn^  to  (dead  that  he  receiTed  no  considera- 
tion fniin  the  dratrer,  withuul  ihowiuf;  cireiinutoncc*  of  fraud  and  Icnoir- 
ledge  of  them  on  the  part  of  the  plaintiS'(^).  And  thi«  must  not  be 
■hown  in  a  hxxe  and  general  maimer:  for  where  in  en  action  agaiast 
the  defendant,  as  drawer  and  indoiwr  of  two  bills  of  exrhonge,  ihl 
defendant  pleaded  that  the  ptaintitf  was  applied  lo  for  a  loan  of  nianey 
to  T.  I*.  B.,  but  agreed  to  ^ive  Iwo-thirda  of  the  amount  in  money  and 
'  '  '  two  Mill  given  to  hiniaiatecuritvfor 
I.  tliul  the  contract  fur  tlio  siile  uiiJ  de- 

tte  plea  was  bod,  as  being  only  an  answer  to  a  pari,  and  that  the  allegatiwi 
of  fraud  was  too  generai(A).  So  in  anotliEf  case,  to  a  declaration  by  in- 
donee  against  acceptor,  defendant  pleaded  that  the  bill  was  accepted  loitk- 
out  cOTittderat ion  from  the  dravxr  ;  which  was  adjudged  ill  (i).  The  plea 
ahould  state  what  the  real  cumideration  or  facts  were,  as  that  it  was  an 
accommodation  bill.  And  when  the  action  is  by  an  indorsee,  the  pUindff 
must  not  only  aver  that  the  defendant  accepted  for  tlie  accommodation  of 
the  drawer,  but  also  show  on  what  ground  that  fact  is  to  affect  the  plaintifl) 
as  by  also  averring  that  he  gave  no  value  or  received  the  bill  with  notice  of 
fraud  against  defendant.  But  a  plea  thus  insufficiently  atated  ii  good  after 
verdict,  though  it  would  be  bod  on  tpccial  demurrer  (_k). 

To  a  declaration  on  a  promissory  note  against  the  maker,  he  pleaded 
no  consideration;  the  plaintiff  replied  that  the  note  was  indoreedlo  herin 
part  payment  of  a  debt,  and  that  she  had  no  notice  of  the  premises  in  the 
plea.  The  defendant  rejoined,  that  she  had  notice.  On  demuirer  to  the 
plea,  it  was  held  bad,  and  that  the  plainlilf  was  enUtled  to  judgment  (Q. 
To  a  plea  by  the  acceptor  of  a  bill  of  exchange,  that  it  was,  to  the  know- 
ledge of  the  holder,  negotiated  by  fraud,  and  that  no  consideration  waa 
given  fbr  the  indorsement  to  the  holder,  it  is  suthcient  for  the  bolder  lo 

(r)  CkarUt  v.  Nartdtn,   1  TauoU  (J)  Lew  v.  Chi/aiy,  I  Bing.  N.  R. 

334.  3ST  i  I  Scou.  95  -,  sod  see  the  cue  of 

(d)  Anilh  V.  Knot,  3  Eip.  4&—  Trindtr  v.  SmtilUg.  5  Ns«.   &   U. 

EldoD.  138  ;  Stoughlm  i.  Earl  if  Kilmara, 

(«)  Bareugh  y.  WhiU,  6  D.  &  R.  3C.M.&K.62;  Graham  t.  Pitmta. 

3T9  i  4  B.  &.  C.  325  ;  3  C.  It  P.  8.  1  Hii.  &  Well.  133. 

{/)  Shaa  V.  Broom.  4  U.  &  R.  {*)  Eaitnn  v.  Pratthtlt.  1  C.  M.& 

730.  R.  79R  ;  3  Dowl.  C.  C.  549  ;  6  C.  & 

(g)  French T. Archer,  3  Dowt.P.C.  P.  736;  4  Tyr,  472;    I    Oale,  30; 

130.  S.  P.  (ia  etior),  2  C.  M.  &  R.  6431 

(A)  Cmnop  V.  Hvlma.  4  Dowl.  P.  4  Dowl.  P.  C.  472 ;   I  Gale,  250. 
C.4SI;3C.M.&a.719;lTjr.d(  (0  Feuree  v.  Chanpniui.  3  Dowl. 

G.  SS.  V.  C.  276. 
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reply  genoilly,  that  be  had  no  notice  of  the  fraud,  and  that  the  bill  was 
indorsed  to  hnn  fat  a  ffood  consideration  (m). 

In  atsnmpiit^  on  a  bill  of  exchange  by  a  second  indorsee,  to  a  plea  that 
It  was  aceepted  for  the  accommodation  of  the  drawer,  and  indorsed  by 
him  widMUt  oonsderation  to  the  second  indorser,  who  indorsed  to  the 
jdaintiff:  the  plaintiff  replied  that  his  immediate  indorser  had  a  good  con- 
sideration ftr  indorsing,  and  that  he  (the  plaintiff)  was  not  at  any  time  a 
holder  without  value :  it  was  held,  that  the  replication  admitted  the  accept- 
ance and  fint  indoraement  to  be  as  stated  in  the  plea,  and  that  the  plaintiff 
was  entitled  to  recover  only  to  the  extent  of  the  value  that  passed  between 
himtelf  and  his  mdorwr  (n). 

In  an  action  on  a  banker's  check,  if  issue  be  joined  on  a  plea  of  no  con- 
sideration for  drawine  the  check,  it  is  an  admissible  and  valid  defence  that 
the  contract,  in  consideration  of  which  the  check  was  given,  has  been  ic- 
adnded  (o). 

To  an  action  by  the  indorsees  against  the  indorser  of  a  promissory  note 
for  50(MLy  tiiere  was  a  plea,  except  as  to  the  sum  of  200?.,  that  the  note 
was  made  and  delivers  to  the  defendant  in  order  that  he  might  indorse  it 
for  the  accommodation  of  the  maker,  to  enable  him  to  obtain  advances  of 
money  thereon ;  that  the  plaintiffs  had  only  advanced  to  the  amount  of 
200^1  and  that  there  was  no  considerderation  for  the  residue;  to  this 
came  a  replication  that  the  plaintiffs  were  the  holders  of  the  note  for 
ffood  and  valuable  consideration,  given  to  the  maker  in  respect  of  their 
betnff  the  hdders  of  the  note  to  the  full  amount  thereof:  it  was  held,  first, 
on  tnis  issue,  that  it  was  not  incumbent  upon  the  plaintiffs,  in  the  first  in- 
stance, to  prove  the  consideration  given  for  the  note ;  but  that  it  was  ne- 
cessary for  the  defendant  to  begin,  and  impeach  the  plaintiff's  title  :  se- 
Gondly,  it  having  been  proved  that  more  than  500/.  being  due  from  the 
maker  to  the  plaintiffii  at  the  time  the  note  was  paid  in  to  them,  they  en- 
tered the  note  as  a  bill  discounted  to  his  credit,  but  that  198/.  only  were 
paid  to  him,  that  that  was  equivalent  to  their  having  advanced  the  amount 
mentioned  in  the  note,  and  was  a  giving  of  a  valuable  consideration  within 
the  meaning  of  the  issue :  thirdly,  that  if  the  note  were  given  to  them  as 
a  security  for  a  previous  debt,  tne  plaintiffs  might  be  properly  stated  to 
be  the  holders  for  a  valnable  consideration  (p). 

In  an  action  on  a  bill  by  a  third  indorsee  against  the  acceptor,  the  de- 
fendant cannot  put  the  plaintiff  to  prove  consideration,  by  giving  prima 
Jacit  evidence  to  show  the  want  of  it,  merely  as  between  the  drawer  and 
his  indorsee,  and  each  subsequent  indorser  and  indorsee ;  but  he  must 
also  show  the  want  of  consideration  as  between  himself  and  the  drawer. 
And  for  this  purpose,  it  is  not  enough  to  prove  that  the  drawer,  on  the 
day  before  the  maturity  of  the  bill,  procured  all  the  indorsements  to  be 
made  without  consideration,  in  order  that  the  action  might  be  brought  by 


(m^  'BramaK  v.  "Rt^rti  or  Baker, 
I  Bing.  N.  R.  469 ;  I  Scott,  350 ;  3 
Dowl.  P.  C.  392 ;  1  Hodges,  66. 

(n)  Simpton  v.  Ciark,  2  C.  M.  & 
R.  342;  1  Gsle,  237.  Diet,  per  Lord 
Abioger,  C.  B.,  and  BoUaDd,  B., 
that  a  bill  io  its  inception  without 
coDsideratioo,  raises  a  presumption 
that  a  sabsec^aent  indorsee  did  not 
give  value  for  it,  which  he  must  rebut 
Of  proving  bis  title ;  but  if  so,  iembU, 


that  proof  that  it  was  accepted  for  the 
accommodation  of  a  party,  that  he 
should  raise  money  upon  it,  is  evi- 
dence  to  go  to  the  jury  that  that  pur- 
pose was  carried  into  effect,  and  that 
therefore  the  plaintiff  was  a  holder  for 
value;  ib. 

(o)  Millt  V.  Oddy,  1  Gale,  92. 

(p)  Pereival  v.  Frampton^  2  C.  M. 
&  11.  180 ;  3  Dowl.  P.  C.  748 ;  5 
Tyr.  679. 

H 
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on  indoTsw,  on  the  iinderetsniliiigthat  Oieraaneif,  when  rocovvred.  thoold 
be  iliviited  bctveFO  one  of  Ihe  hidoneei  and  the  inmet(i/). 

Where  an  ncecptnr,  to  bd  nction  on  a  lull  of  exdinngi  t^  an  indorsee, 
]dMdi  WBtit  of  canBidemtion.  it  is  mflicieni  for  thi^  plaiiitin^  id  bii  rvpli- 
oBtiun,  simnly  to  a*cc  that  iJiere  wm  considenitioB  {r).  And  if  the  re|ii- 
cstlun  be  that  there  wai  a  conaidcnition  givm,  settiDg  it  out  iindcT  a  ki< 
licil.  and  cnncludin);  to  the  Fountry,  no  netrmatter  ii  allef^.  so  33  to 
moke  it  aecetaary  for  the  plaiiilifr  to  pntve  the  partinilai'  considemCioii 


ltd).   _ 

In  nn  nction  a|;iunst  ihe  ncceptor  of  a  bill  of  cxchan^,  a  plea  ii  T«pug- 
nnnt  whith  shows  a  consideration  for  tlie  accepiwice  of  the  Ml  by  the  ite- 
fhldpnt,  and  eoncludra  '*  that  he  has  Dot  received  any  value  or  considera- 
tion for  the  pavment  lheTeof(f )."  In  nn  action  cm  atrill  of  exchange,  the 
defbmlunt  pleaded  a  plea  of  want  of  considentlion,  conellidin^  with  a  v«- 
rificalion:  the  iilainlitf,  iiwlwici  of  replying  by  taking  tssup  on  the  ple«, 
mcrciT  added  a  similiter.  AtUr  verdict  for  'tiie  ptainti^  the  Conrt  held 
that  tlie  record  wB»  Imperfect,  and  that  there  luuet  be  anpleader;  hot  ID 
save  expense,  the  plaintiff  vnia  altaved  to  amend  on  payment    "       -   -   ■ 


•rfbr  Fi  bill  (if  CTch.inE;?,  dcfendanl  plfiLdi?(l.  that  bcfor?  tlie 


■■I  ]■  fo 


TI1C 


found  lor  the  plnintili':  it  wiw  held,  that  by  this  plea  the  tide  of  the  phri»- 
tiff  waa  admitted,  and  that  the  deFeiidant  was  not  entitled  to  arresl  the 
judgment  upon  the  ground  that  the  title  appeared  t«  be  in  A. :  md  abo, 
that  the  defendant  was  not  entitled  to  a  repleader  (x). 

2.  Thai  the  Bill  hm  been  o^fereif.] —Where  the  bill  has  been  altered, 
this  also  may  be  pleaded  in  defence.  Thus  ifuponabill  heingpresented 
for  acceptance,  the  drawee  altera  it  as  to  the  time  of  payment,  and  accepts 
it  so  altered,  he  vacates  the  bill  as  against  the  draner  and  iudoner;  but 
if  the  holder  acquiesce  in  such  alteration  and  acceptance,  it  is  a  good  bill 
as  between  the  holder  and  acceptor  (y). 

In  assumpsit  by  the  indorsee  of  a  bill  against  the  acceptor,  where  after 
acceptance  the  word  "  date"  bad  been  inserted  in  the  place  of  "sight,"  in 
whicn  form  it  bod  originally  been  drawn,  it  was  held  that  the  acceptor 
being  thereby  dischaigcd,  the  plaintiff  could  not  recover  at  aTl;  for,  as  tha 
defendant  we4  liable  only  hy  virtue  of  the  instrument,  that  being  vitiate^ 
his  liability  was  at  an  end  (2). 

An  alteration  of  the  date  after  acceptance,  wherebythe  payment  wooU 


tc  Ellii,  6! 


be  accelerated,  avoids  the 

brought  upon  it,  eveti  by  an  innoci 

1)  mutahir  V.  EAmmulf,  1  Ado). 
1  M.  &  Rob.  366. 
(r)  fVoml  v.  t«j,  3  Dowl.  P.  C. 
403  I  I  Scott,  726. 

())  Lav>  J.  Burnmii,  4  Nev.  tc  M. 
ZK ;  2  Adol.  ic  Ellis,  483 ;  1  Hir. 
&  Woll.  13.  But  if  the  leptication 
had  coiKlitded  with  a  nriiicatioD,  the 


it  holder  for  a  vahi^ile  ccmiidcTa* 

(u)  Tf^nlnwrti  v.  Bmm,  3  DowL 
P.  C.698. 

(x)  Fnmennt  v.  Bull,  1  Bias.  N. 
R.  581 ;    1   Scott,  645 ;   1  UodgM, 


coDiideratiooalleg^ed  would  ban  been      the  scceplor  for  thereby  deitrayiiw 
part  of  the  itue,  and  the  plaintiff     the  bill ;  i». 


(t)  Bym  V.  WyUt  at  WliiU,  I  C. 
M.&R.6B6;  3  Dowl.  P.  C.  SH; 
6Tyr.377;  lOide.&O. 
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tioD(a).  Bill  though  a  bill  be  altered  by  the  drawer  after  acceptance 
with  the  ooment  of  the  payee,  but  without  the  actual  assent  of  the  accep- 
tor, and  which  alteration  makes  the  bill  payable  twenty  days  later,  yet  the 
aooepter  is  liable  if  it  i^pear  to  be  an  accommodation  biil,  and  the  acceptor 
hun  yed  to  accept  any  bill  drawn  by  the  drawer,  which  is  strong  pre- 
•umptife  evidciice  tnat  the  latter  was  sufficiently  the  agent  of  the  acceptor 
to  make  the  alteration  (6). 

In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  the 
fain  appeared,  on  inspection,  to  have  been  altered  in  amount,  and  after  the 
acceptance  were  the  words  "  at  Cockburn's,"  which  were  not  in  the  de- 
findant'a  hand-writing.  Neither  the  plaintiff  nor  defendant  gave  evidence 
aa  to  when  or  by  whom  the  alterations  were  made :  it  was  held,  that  it 
waa  for  the  jury  to  say,  under  the  circumstances,  whether  the  biil  had  been 
ahered  after  aoceptatfoe,  and  that,  if  they  thought  it  had,  the  plaintiffcould 
not  xeeow(c).  But  where  a  bill  was  dated,  by  mistake,  in  January,  1822, 
insteaii  ci  Jannary,  1823,  and  the  agent  of  the  drawer  and  acceptor,  to 
whom  It  had  been  siven  to  be  delivered  to  the  indorsee,  corrected  the  mis* 
takfl^  by  altering  ue  figure  2  into  a  3,  without  their  knowledge  or  consent, 
it  was  decided  uat  sncn  alteration  did  not  vacate  the  bill  (d), 

A  plea  of  tender  after  the  day  of  payment  of  a  bill  of  exchange,  and 
befixe  action  brooght,  is  not  good  though  the  defendant  aver  that  be  was 
ahrava  leady  to  pay  from  the  time  of  the  tender,  and  that  the  sum  ten* 
defcd  was  the  whole  money  then  due,  owing,  or  payable  to  the  plaintiff  in 
n^ect  of  the  bill,  widi  interest  from  the  time  of  the  default,  ror  the  da- 
mages sustained  by  the  plaintiff  by  reason  of  the  non-performance  of  the 
promise  (c). 

3.  Thmt  the  BUI  hoi  been  proctared  fraudulently.'] — Where  the  bill  has 
been  obtained  fraudulently  by  the  party  suing,  this  also  may  be  pleaded 
in  defence.  But  in  an  action  by  the  indorsee  against  drawer  of  a  biil  of 
flOBchange,  there  was  a  plea  tliat  the  defendant's  indorsement  was  in 
faknk;  that  the  defendant  delivered  the  bill  to  A.  (not  a  party  to  the  bill), 
only  to  get  it  disconnted  for  him ;  that  A.  fraudulentlV}  and  in  violation 
of  Uiat  special  purpose,  delivered  it  to  B.;  of  all  which  the  plaintiff  had 
Botioe:  and  it  was  held,  on  general  demurrer,  that  the  plea  was  bad,  for 
t  shewing  distinctly  that  the  defendant  never  had  value  for  the  biU  (J^» 
Where  the  circumstances  of  fraud  stated  in  the  plea  being  that  the  de- 
idant  wrote  his  name  and  a  qualified  acceptance  on  a  blank  piece  of 
atamned  paper,  and  delivered  it  to  the  drawer  for  the  purpose  of  his  draw- 
ing thereon  a  bill  payable  at  nine  months ;  but  that  the  drawer  drew  upon 
flocfa  paper  a  bill  payable  at  sue  months :  the  Court  held,  that  a  replication, 
rner^  denyine  that  the  defendant  wrote  his  name  or  a  qualified  accept- 
ance on  a  UanK  piece  of  stamped  paper,  in  manner  and  form,  &c.,  suffi- 
ciently pat  in  issue  the  whole  fraud  (g). 

It  IS  no  defence  to  an  action  aeainst  an  indorser,  that  it  was  commenced 
a  reasonable  time  bad  ^psed  after  notice  of  the  dishonour ;  the 


(a)  MaHer  v.  Miller,  4  T.  R.  320.  (d)  Brute  v.  Pieard,  R.  &  M.  37. 

Amrmed  in  the  Exchequer  Chamber,  — Abbott. 

S  H.  Black.  141 ;  1  Anst.  225;  5  T.  (e)  Hum*  v.  PtplM,  8  East,  168. 

R.  367.  (/)  Noel  v.  Rich,  2  C.  M.  &  R. 

(h)  JckMiom  V.  Gibb,  2  Chit  123;  360;    4  Dowl.  P.  C.  228;  1  Gale, 

Bayl.  Bills,  42.  225 ;  and  see  Noel  v.  Boyd,  4  DowL 

(O  Taylm'  v.  Moeelu,  6  C.  6c  P.  P.  C-  415. 
lt7X--Lyodh!iret.  (g)  Heydon  v.  Thomfum,  3  Net.  U 

M.  319. 
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(inly  remedy  Ihc  tlefinduii  has  ii  to  ap^x  ^  '^  Court  to  stajr  proceed 
iugt  on  pcyiucnl  arcaati(*J. 

4.  That  Iht  Bill  kat  km  bilu_fitil.]—Wbttt  llit  plaintiff  hai  diariuagtd 
the  bill  or  Dole  b^  rctvinng  tomHluiig  in  "'"'^■**"'  at  il,  tfau  will  be  & 
good  defence  to  the  action.  Tbia  wnm  the  dcftndant  bene  indriited  to 
the  pluintiill  gave  bim  a  promiamy  note  Ibr  45f.,  wlncb  vai  iliihonoand ; 
the  Utl«r  BAemarda  agreed  to  accept  5>.  in  (be  poopd,  to  be  Mcored  hj 
the  acceplsQce  of  a  bilt  for  1 1 1. 5i.  tij  the  defcndanl'a  bmtber,  which  wu 
accordingly  given,  but  the  origiiiBl  not«  remained  in  tk«  plaiotifri  pos- 
session, and  trai  to  revive  if  the  acceptance  were  not  bonound.  The  bill 
wn>  not  paid  tlic  day  it  became  due,  but  on  the  following  morning  the 
defendant  tend^TFd  12/.  to  the  plaintiff,  including  itsBCiount  and  expenjes 
ihcTCon.  which  the  latter  refused  tO'  accept,  and  brought  an  action  on  the 
iiru^no]  note:  but  it  was  held  that  he  was  not  entitled  to  recover  (i). 

Where,  on  a  bill  becoming  dor,  the  holder  agrees  to  receive  another 
Iiill  in  renewal  of  it.  his  remedy  on  the  &ni  is  suspended  till  the  aecond  ii 
diihonourcd,  at  well  for  expenses  incurred  by  non-payment  of  the  fiiM  u 
for  its  aroount  (k}.  So  if  one  be  «ued  on  a  bill,  and  it  appear  that  the 
plninlifrhaangT-ci^ri  with  3  lliird  perwn  tlml  if  lip  will  ad  van  re  part  of  the 
-:m  C-irflv  'Vt>:--'  r.t  ■!:.  rh--:'i"'T- i' !:'>'■■',-,;  in -r'-trr'.n-"  rif  the  wboU 
'■■■  -i'  to  the  ae- 
v-Ciue,  wha 
had  trsinrtrrcd  the  bill,  which  was  ri:tumcd  to  him  after  it  had  become 
due,  may  rt-covtr,  aUhougli  his  inilurscr  before  the  re-transfer  recnved 
satisfaction  from  the  drawer  (wi). 

Where  a  note  purports  to  be  payable  on  demand,  but  was  in  truth  given 
to  secure  the  payment  of  money  by  instalmenta,  the  payee  having  already 
brought  an  action  on  the  note,  and  taken  a  cognovit  for  the  inatalmenla 
then  due,  cannot  niaintuin  a  second  action  for  default  in  payment  of  tbe 
subsequent  instalments  (n).  A  promissory  note  in  the  common  form,  hut 
expressed  to  be  payahle  on  demand,  was  given  to  the  trustee  of  a  buililillg 
club,  in  order  to  secure  the  payment,  by  the  maker  or  his  sureties,  of  cer- 
tain quarterly  contributions,  pajTnenls  of  interest  on  money  lent,  and  fines 
during  a  certain  period.  Arrears  having  become  due,  on  action  was 
brought  on  the  note,  »nd  a  cognovit  was  given  for  the  amount  then  due 
and  costs,  being  together  less  in  amount  than  the  sum  mentioned  In  the 
note.  That  amount  was  paid  with  costs,  and  a  receipt  given  expreaaed 
as  being  "  in  discharge  of  the  debt  and  costs  in  that  action."  Anothet 
action  having  been  brought  on  tlie  same  note  for  similar  arrears  aubae- 
quently  becoming  due,  it  was  held  that  it  could  not  be  maintained  (o). 

Where  the  acceptor,  to  an  action  by  the  indorsee,  pleaded  that  the 
drawer  indorsed  it  to  C,  in  uhose  hands  it  remained  when  due;  and  that 
C.  being  unable  to  obtain  payment  of  it,  returned  it  to  B.,  who  oontinued 
the  holder  of  it  until  the  defendant,  before  the  indorsement  to  the  plain- 
tiff) delivered  to  B.  another  hill  drawn  by  the  same  party,  and  accepted 
by  the  defendant  for  a  greater  amount,  which  B,  accepted  infidl  discharge 
and  satisfaction  of  tlie  former  bill :  it  was  held,  on  demurrer,  that  this  wai 


I.&H.370;  4Tyi.847. 

(0  Sticard  I.  Palmir,  3  ttloore, 
274. 

(J;)  Ktndrick  v.  Lmai,  2  Ty.  43B ; 
2  C.  &  J.  40&. 


<i)    WtOg  V.  Dralu,   I   C.  &  P. 
657.— Abboll. 

(n)  Buiurd  V.  FlKknot,  1  Stilt. 
333. — EllenborouBh. 

(n)    SiiJall  v.  Raucliffi, 
Rob.  263— Alderson. 

(o) SidiM  V.  Rauclifft,  3Tjt. 441. 
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=m  mflkiiwt  antwer  to  the  action,  although  it  did  not  appear  that  the  se- 
eond  biD  vaa  pajaUe  to  0Tder(p). 

Cr6£tg;ifai  to  the  hdder  of  a  bill,  by  the  party  ultimately  liable,  is 
tantmioioit  to  payment  (o) ;  but  it  is  not  where  to  a  party  not  ultimately 
HaUe^  as  vhere  the  credit  was  given  by  the  banker  of  the  holder,  such 
ImikBr  not  being  the  party  to  the  bill  (r).  After  giving  a  cognovit,  it  is 
too  late  to  object  that,  at  toe  time  of  the  arrest,  part  of  the  note  had  been 
paid,  and  that  the  note  was  given  for  an  illegal  consideration  (<). 

Bat  these  cases  will  not  apply  where  the  ^aintiif  has  merely  taken  an 
additioiial  security  for  the  instrument  Thus  where  A.  being  indebted  to 
C,  A.  and  B.  save  their  joint  and  several  note  for  the  amount  to  C. :  A. 
beoominff  further  indebted,  and  pressed  for  further  security,  by  a  bill  of 
sale  (reciting  that  C.  having  demanded  payment  of  the  debt,  A.  had  re- 
qaested  him  to  accept  a  further  security),  assigning  his  household  effects 
to  C.  as  a  further  security,  with  a  proviso  that  he  should  not  be  turned 
ont  of  posicsaion  of  the  effects  till  after  three  da3r8'  notice ;  it  was  held, 
that  C.'s  remedy  on  the  note  was  neither  suspended  or  extinguished  by 
the  bin  of  sale,  out  that  he  might  sue  A.  on  the  note  at  any  time,  notwith- 
standing Aft  bill  of  sale  (0. 

Defendant  drew  bills  as  surety  for  C.  H.,  who  accepted  them,  and  it 
was  pKOfided  by  a  deed,  to  which'the  plaintiff,  the  holder,  as  well  as  the 
defendant^  was  a  party,  that  he  shoula  not  sue  defendant  on  the  bills  till 
C.  H.'s  effects  should  have  been  sold,  and  the  proceeds  applied  in  dis- 
diaige  of  the  bills.  C.  H/s  effects  were  seized,  and  sold  unaer  a  commis- 
sion of  bankruptcy,  the  trustee,  to  whom  they  had  been  conveyed  by  the 
deed  in  question,  having,  with  the  knowledge  and  assent  of  the  defendant, 
omitted  to  take  possession  of  them  in  time :  it  was  held,  that  the  plaintiff  was 
not  barred  from  suing  the  defendant  on  the  bills  (u).  So  A.,  by  taking  and 
renewing  the  acceptance  of  C,  the  a^nt  of  his  debtor  B.,  does  not  discharge 
B. ;  unless  A.  has  elected  between  tne  acceptance  and  cash,  or  B.  is  misled 
or  prgudiced  by  the  arrangement  (.r).  Bills,  in  lieu  of  which  other  bills 
are  given,  if  permitted  to  remain  with  the  holder,  and  the  latter  bills  arc 
not  paid,  may  be  enforced  {y). 

Ksk  action  being  brought  against  the  acceptor,  it  was  agreed  between 
the  parties  that  the  defendant  should  pay  the  costs,  renew  the  bill,  and 
give  a  warrant  of  attorney  to  secure  the  debt.  The  defendant  gave  the  war- 
rant of  attorney,  and  renewed  the  bill,  but  did  not  pay  the  costs ;  and  it  was 
held,  that  the  plaintiff  might  bring  a  fresh  action  on  the  first  bill,  while  the 
second  was  outstanding  in  the  hands  of  an  indorser  (z).  But  where  the 
defendant,  being  indebted  to  the  plaintiffs  on  a  bill  which  was  dishonoured, 
gave  another  bill  at  a  longer  date,  and  also  a  warrant  of  attorney  to  con- 


(p)  LtmU  f .  Ly$ter,  2  C.  M.  &  R. 
704;  4  Dowl.  P.  C.  377 ;  1  Gale, 
320.  The  plea  went  on  to  aver,  that 
the  Utter  bill  was  iodoraed  by  B.  to 
A«>  and  that  afker  it  became  due,  the 
defeDdant  paid  the  amouot  of  it  to  A., 
in  satisfaction  and  discbarge  of  that 
hill,  and  of  all  damages  sustained  by 
the  plaintiff  by  reason  of  non-payment 
thereof  when  due :  held,  that  ail  this 
micht  be  rejected  as  surplusage,  and 
diJTnot  vitiate  the  plea ;  ib, 

(g)  Aikim  v.  Owen,  4  Nev.  &  M. 
133. 


(r)  Per  Patteson,  J. — ibid. 

(s)  Bligk  V.  Brewer,  3  Dowl.  P.  C. 
266 ;  1  C.  M.  &  R.  651 ;  6  Tyr. 
222. 

(t)  Twopenny  v.  Young,  5  D.  &  R. 
259  ;  3  B.  &  C.  208. 

(u)  Lancaster  v.  Harrison,  6  Bing. 
726;  4M.&P.561. 

(x)  Robinson  v.  Read,  4  M.  &  R. 
349. 

(y)  Ex  parte  Barelay,  7  Ves.  jun. 

(z)  Norris  v.  Aylett,  2  Camp.  329 
— EUenborough. 
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few  jnJgmtint,  iii  cnw  tti«  nc^mad  biU  ibouU  sot  be  paM  wb«l  ^mt,  lat 
OgrerA  to  nty  the  c>.Di!nKf,  <i(  vxuf^liag  xhe  •rnunut  M  aOonMjr ;  mmU* 
SMoni)  bill  wu  dniy  bonourtMl,  but  tliOM  ■ipeiMM  wore  not  ftai,  asd  llw 
finl  bill  WW  rrtaiiii'd  by  tlu!  pioiutifli )  in  thi>  at»c  it  wm  bcU,  that  tbif 
TOUlil  nol  aiiu  Oiu  dufundiint  un  Euch  original  bill  (a). 

Whcra  l1ic  plaintitr  giv»  an  indoner  timf,  it  will  be  m  MtitfadMo 
ef  llic  bill  u  it  regacdi  priur  paitiet.  Tbua  lo  a  liucktaliou  on  a  biU  of 
excliancK.  indoneil  liy  J  ■  S.  to  the  defendant,  and  by  tbe  defcndoAl  lo 
the  »*i3  J.  &.,  (uid  bj'  the  uid  J.  S.  to  tbc  pUiutiff.  it  viae  pleaded  tliu 
aAra  lk>  diihoiiDUT  of  the  bill,  the  nUiutifl'  took  ■  oognovit  trom  llae  Mid 
J.  S.,  iu  on  uelion  uii  the  bill,  by  wbicb  longer  lime  via  given  than  woutd 
buve  been  required  Tor  ubtainine  iutlgmcnt  in  tlut  action.  Upon  gcnenl 
^uiurrer  to  Ibc  plea,  it  was  beld,  that  it  miflioiuntly  oppwied  tliat  J.  S, 
«hn  indoned  lo  the  plaintiff,  wna  identioal  *nt]i  (lie  J.  S.  who  «ai  ilia 
Sr>t  indoncT,  and  tbat  iho  pUinliffwas  cogniEont  iif  Uial  Sut  ul  the  time 
of  tttking  the  cognovit,  oiul  tta.1  thercdbre  tbe  pica  set  up  n  good  defense, 
by  ibowu^  that  the  plaintiff  hod  given  time  Iu  a  party  prior  to  the  istvo- 
dant  (£)■ 

5.  Stntate  of  Limilalions.} — As  a  bill  of  E^xchnngc  is  a  uinple  contiaet, 
the  (latiitp  oTIimitBiion*  may  be  pbended  in  defence  of  an  action  brought 

Buliii-:!       I -I'   '■■-     11    ■.;.!..:    i-i'"    iijion  a  bill  of  cscbnnpe  poyabk 

of  limitation)!  begins  tu  mil  from  tbe  time  of  granting  the  letten  of  admi- 
nittnitioti,  aiid  not  fiom  tbe  time  the  bills  became  due,  u  there  can  be  do 
cause  of  action  until  there  ia  a  party  capable  of  suing.  For  other  matten 
Wider  this  head,  vide  ante,  361. 

5.  Hulcs  where  the  Holder  proeeedt  tigaiTttt  several  Fortieth — It  has 
been  before  stated  that  the  bolder  of  a  bill  may,  if  he  please,  proceed 
against  all  the  parties  to  a  bill  at  once,  but  if  this  course  be  adopted,  the 
Court  will  slay  proceedings  against  any  of  (he  indotsets,  on  pajmient  <£ 
the  bill  and  the  costs  of  tbat  action  ;  but  not  against  ihe  acceptor  nithout 
payment  of  cosls  in  all  the  actions  (<■). 

Where  tbe  payee  iadorsed  on  a  note,  that  if  the  interest  were  paid  ou 
■tipulated  days  during  Iter  life,  the  note  should  be  given  up ;  and  upon  a 
payment  of  the  interest  being  omitted,  an  action  was  commenced  on  the 
note ;  it  was  held,  that  the  Court  of  Common  Fleas  had  no  power  to  stay 
pTOCcedings  on  payment  of  the  interest  and  costs  (i^.     And  where  the 

ESaintifT  lucd  the  defendant  jointly  with  his  partners,  as  the  drawen  of  a 
ill,  and  afterwards  sued  the  defendant  alone,  as  acceptor  thereof,  tbe 
Court  of  Exchequer  refined  to  stay  the  proceeditiga  in  the  last  action  m 
being  vexatious  and  oppressive;  hut  held  that  the  diflerent  character  in 
which  the  defendant  was  sued  in  each  action,  justified  (he  plHtntifT  in  re- 
sorting to  both  remedies  against  bim  (c).  So  where  the  original  payee  of 
five  promissory  notes  had  another  demand  against  tbe  moEer,  fbr  whid) 

(a)  DilUn  V.    RimimeT,  7  Moote,       murrer.    SembU,  tl 
427  ;  1  Biag.  100.  this  case  hotl  not  k 

(b)  Halt  V.  Cait,  6  Nev.  &  M.  also  firsi  iadoreee,  the  gitiog  time  le 
134.  Held  also,  that  bq  objection  lo  him  would  not  bar*  a^ttd  his  riflil 
the  plea  for  being  pleaded  in  bai  or      of  oclioD  agaJDBt  the  dsfsndiat. 

tbe  aclion  generally,  and  not  ia  bar  ol  (c)  Smith  v.  WoaJcack,  andfiaiM*. 

its  further  msinleaBUce,  it  nol  being       Dtidlty.  4  T.  R.  691. 
aUted   that   the   cognovit  was   given  (d)  Sttalt.  BradJuld,tTauaU7m. 

befoie  action  broughl,  cautd  only  be  (i)  Ww  v.  Prmcit,  9  Price,  883. 

uAen   adiaatBge   of  by  speci*i  d«- 


jKtiiifaifr  tK  08  AcHxm  on. 
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kft  Mi  Uiwemteiwe  ^  a  bfll^  Iwought  an  action  on  the  notes  against 
the  'l^'fiw*^***^  J^  serving  bim  with  process,  but  did  not  declare  nor  dia- 
mmtiumk  ^  Mum  Caurt  fefused  an  am>lication  on  tlie  sart  of  the  de- 
fnaikitf  4a  sfenr  the  pfocaadings  in  anotner  action,  brougnt  at  the  suit  of 
Hkm mAmmCpiul ihe  two  actions  brought  by  the  payee,  uid  alleged  to  be 
hg  thaaaia  CMMie«f  action^  should  be  discontinued  (/). 

'But  ■bswi,  afliiii  Ihe  acceptor  of  a  bill  had  o&red  to  pay  the  debt  and 
HQiftB  of  4k0  aolion  eommaBeed  Mainst  hinisel(  the  plaintifi^  who  was  an 
■ilanwy  and  adatsec  af  ihe  biu,  brought  another  action  against  the 
uhm  mmHtm  cliflnt»  the  Court  stayed  the  proceadings  iqion  pay- 
of  Ilia  debt  and  casts  af  one  action  only  (g). 


SaCT.  XII.*— EWIHEMCK  IN  AV  AcTION   OH  A  BiLL  OF  ExOBAVOE  OR 

PaoKiBsoar  Note. 


1.  qf  MMmtU  Liability  ...  1253 

2.  (yPULkaiftTttk 1254 

3.  Prorf  «f  FnU$t  and  Ntftice 

mfDitkmmir 1255 

4»  Ewidmm    €m    ike    Cmmnum 
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Consideraiion   1260 

7.  Evidence  oti  a  Plea  that  the 
Bill  has  been  altered 1262 

8.  Declarations  and  Admitsiom 
of  Parties ib. 

9.  Parol  Evidence  not  admissible 
5»  Ewidtm*  of  the  Jdsatity  rf  to  vary  the  Terms  of  the 

tktPartus 1260  Instrument 1264 

6.  Svidenea  en  a  Plea  of  no 

1.  Qf  Defendmtfs  lAabUUy.'] — ^The  record  being  made  up,  the  next 
tfnDi^  to  be  considered  is  the  evidence  that  will  be  required,  and  that  may 
be  given  at  the  trial.  The  plaintiff  will  be  required  to  prove  all  the  ma- 
terial parts  of  bis  declaration  and  subsequent  pleadines  on  the  record. 
Andy  &at  of  all,  it  will  be  necessary  to  substantiate  the  defendant's  lia- 
hBaty,  trbieh  he  will  do  by  proving  his  drawing,  accepting  or  indorsing  the 
WD,  at  the  case  may  require.  Where  the  acceptors  of  a  bill  are  part- 
ners, and  one  partner  accepts  for  the  firm,  his  admission  of  his  acceptanoe, 
aldioagb  not  evidence  of  the  partnership  against  the  others  who  appear 
and  defend,  will  be  good  evidence  of  his  acceptance  as  against  the  wnole 
MPBgate  body  (A). 

The  date  of  the  aeeeptanoe  of  a  bill  payable  after  sight,  over  ihe  defen- 
dant's acceptance,  although  in  a  different  handwriting,  will  be  presumed 
ta  have  beoi  written  by  his  authority  (i).  But  in  an  action  by  a  second 
indonee  against  ihe  drawer  of  a  bill  payable  to  his  own  order,  proof  that 
the  bfll  purported  to  have  been  accepted  when  it  was  indorsed  to  the 
pbantiff^  does  not  render  it  unnecessary  to  prove  an  actual  acceptance  {k). 

When  the  plaintifi^  on  a  joint  and  several  note,  declares  against  the 
defendants  jointly,  and  they  sever  in  their  pleas,  and  one  of  them  by  his 
^In  admits  bra  nandwrfting  to  the  note,  and  ihe  other  pleads  non^as- 
anmpsit ;  at  the  trial  the  plaintiff  must  prove  the  handwriting  of  all  (/). 

In  an  action  against  the  acceptor  of  a  bill,  where  defendant's  attor- 
aey  ^vea  notice  to  the  plaintiff  to  produce  all  papers  relating  to  a  bill 
descnbed  as  the  bill  in  question,  and  said  to  be  <<  accepted  by  the  said 


(/)  WClure  v.  PringU,  13  Price, 
8  ;  M'Clel.  2. 

(f )  Hodsoa  V.  Guntt,  2  D.  &  E.  57. 

(h)  Hodenpyl  v.  Wingerhoed,  2  Phil. 
Evid.  26. 


(t)  Glossop  V.  Jaceb,  4  Camp.  227; 
1  Stark.  60.— Ellenboroogh. 

(2c)  Smith  v.  BeUamy,  2  Stark.  223. 
— ElleDboroagh, 

(/)  Gray  v.  Palmers,  1  Esp.  135.^ 
Kenyoo. 
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evidence  of  Uie  defaidant's  » 


ieknAaat;" — aich  ni 
cniUnce  (bi). 

The  acceptance  being  proced  m  ^aiiiat  ths  acceptor,  become*  pnmt 
Jaeit  evideQce  of  other  matlcrs.  Aa  tot  JniUuice,  in  an  action  afflunH  tlH 
drawenofabilldravn  by  alinn  imun  one  pui-tni^r,  if  it  be  proved  tfasl  tla 
bill  woa  occcpliid  bv  ihe  drawee,  thia  is  evidence  of  iU  hamtg  been 
laity  drawn  In)'  llut  aliliough  an  occcptancE  ia  primn  facie  an  . 
of  the  handwriting  of  liie  dmwer,  in  an  action  against  the  acceptor,  it  il 
]iDt  concluiit-(?  to  as  to  prevent  hiin  from  proriiig  the  controrj'  (o).  Ati 
it  on1j  admits  the  drawing,  but  not  the  indOTHcnieot  of  the  drawer,  theie- 
forc,  it  a  bill  be  drawn  and  indorsed  by  frocurulion,  ia  an  action  by  ibc 
iodorecea  against  tlie  acceptor,  Ibc  indortemfnt  by  procuration  miut  be 
proved  ( p). 

The  acceptance  a«  agaiiut  [be  acceptor  ii  also  prirn6  facie  evidence  of  bit 
having  cQecIs  of  the  drawer  in  his  huids  (j )  ;  aince  every  biU  of  exchange 
impliei  a  command  to  the  drawee  to  pay,  and  hii  acceptance  ia  an  admia- 
tiou  of  money  or  cITecIs  in  hia  hands  aufficieni  to  pay,  and  an  underlak- 
ing  to  do  so  aa  well  with  reapcct  to  the  drawer  as  lie  payee  (r). 

2.  OfPlainli/'i  rUlt.l— The  ptaintifl*  having  proved  the  defendanfi 
liability  wiU  have  lo  show  hia  own  liCU',  except  wliere  il  ii  admitted  in  the 
pleadinn.  Where  the  plaintiff  is  the  drawer,  this  will  be  done  by  a  mere 
proDf  oT  idcniily.  Where  (be  plaintiff  ia  an  indorsee,  it  will  be  accom- 
plished by  proving  the  indorsement  to  himself.  And  in  an  action  agunat 
tlie  iiidunii-r  of  u  bill,  it  ixiiot  noccsaary  lo  prove  any  itidor«cmeiils  on  tbc 
bill  prior  to  the  defendant's  (i) ;  and  if  the  payee  of  a  bill  deliver  it,  with 
hia  name  indorsed  on  it,  to  another,  no  proof  ia  required  of  the  hand- 
writing of  the  indotsBmetit{(). 

In  an  action  by  the  indorsee  of  a  bill,  where  aeveral  indoraementa  have 
taken  place,  which  are  laid  in  the  declaration,  though  neceaeaiv  to  be 
proved  in  general,  yet  if  the  defendant  apply  for  time  to  the  holder,  and 
offer  terma,  it  is  an  admission  of  the  holder's  title,  and  a  vraiver  of  proof 
of  all  the  indoraementa  except  the  first  (u). 

In  an  action  against  the  maker  of  a  note  payable  lo  A.  B.  or  bearer,  if 
the  declaration  slate  that  A.  B.  indorsed  it  to  the  plaintiff,  this  indone- 
ment  must  be  proved  (v).  And  although  a  hill  has  been  shown  to  the 
drawer,  with  the  name  of  the  payee  indorsed  upon  it,  and  be  merely 
objects  to  paying  it  because  he  had  drawn  it  without  conuderation ;  in  an 
action  against  him  by  the  indorsee,  tbia  does  not  dispense  with  regular 
proof  of  the  indorsement  {x).  So  in  an  action  by  bankers  to  recover  the 
amount  of  a  bill  accepted  by  the  defendant,  payable  at  their  bouse,  and 
paid  by  them  after  it  was  indorsed,  they  are  bound  lo  prove  the  indone- 
ment  by  the  payee,  as  well  as  the  acceptance  by  the  defendant(y). 


Abl 


^^)«"«'-S?«" 
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(n)  Ponhtiuu  V,  Por^HT,  1  Camp. 
83. — Elleoboniugb. 

(o)  Sailli  T.  Star,  Bull.  N.  P.  370. 

(p)  Robinan  r.  Yartcne,  1  Mooie, 
160  ;  7  TauDt.  455 ;  *nd  aee  Macftr- 
ton  V.  TlioyUi,  Peake,  30. 

'  "    !  I.  Lorii,  3  T.  R.  182. 


(9)  VtTt  I.  Lorii,  3  T.  R.  182 
(r)  Parmjntir  v.  Symoni  (in  ei 
2  Bro.  F.  C.  43  :  1  Wili.  185. 


(0  Ctottr  V.  Thompson,  R.  &  M, 
403.-AbbotI. 

(u)  Batanqiitt  i.  Andtriojt,  fi  Esp. 
13. — Ellenborougfa . 

(v)  Wtyman  v.  Bcnif,  1  Camp.  ITS. 
— Ellenborougb. 

(i)  Dunttn  ».  Statt,  \  Camp.  101. 
— EllcDboroDgh. 
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A  dediratipa  hj  indorsee  against  acceptor,  averred  that  the  bill  had  been 
indoned  toeertiin  persons  trying  under  the  firm  of  II.  and  F. ;  and  that 
tliey  had  mdctsed  tne  bill  by  procuration  of  one  J.  D.  to  C,  fV^Dm  whom 
the  jplaaitiirderiTed  title :  it  appeared  in  evidence  that  the  firm  of  H.  and 
F.  had  ceased  to  exist  for  ten  years  prior  to  the  indorsement,  but  that  a 
new  fim  of  H.  and  Co.  bad  been  established ;  and  that  D.,  one  of  tiie 
membeiB  thereof  was  in  the  habit  of  indorsing  bills  by  procuration  in  tlie 
name  of  U.  and  F.,  but  that  all  other  transactions  in  trade  were  carried  on 
in  the  name  of  H.  and  Co.  only :  it  was  held,  that  as  between  an  innocent 
indorsee  and  lihe  acceptor  there  was  sufiicient  evidence  to  satisfy  the  alle- 
gation in  the  declaration  {z).  In  an  action  against  acceptor,  it  is  neces- 
tanr  to  prove  the  handwriting  of  the  first  indorser,  notwithstanding  such 
indfonement  was  on  the  bill  at  the  time  it  was  accepted  (a).  An  indorse- 
ment on  a  bill  of  exchange,  not  stated  in  the  declaration,  may  be  struck 
oat  after  the  bfll  has  been  read  in  evidence,  and  after  an  objection  has 
lieen  made  on  account  of  the  variance  (h). 

Where  in  an  action  on  a  bill  of  exchange  (by  drawer  agaii^st  acceptor),  in 
order  to  rdmt  the  presumption  arising  from  tne  plaintiiT s  possession  of  the 
Inlly  that  he  was  the  holder,  Uie  defendant  offered  in  e\ndence  a  drafl  of  a 
dedaiation  delivered  in  the  year  1829,  in  an  action  on  a  bill  of  exchange 
of  the  same  date  and  amount,  and  drawn  and  accepted  by  the  same  par- 
ties^ in  which  action  the  plaintiff  and  another  sued  as  assignees  of  a  bank- 
rupt: it  was  held  insufficient  to  call  upon  the  plaintiff  to  show  how  he 
became  possessed  of  the  bill  in  his  individual  character  (c). 

If  it  be  proved  in  an  action  on  a  bill  given  for  eoods  sold,  that  the  bill 
was  fetched  away  by  the  plaintifTs  servant  from  the  house  of  a  third  per- 
son, after  the  commencement  of  the  action,  and  only  a  short  time  before 
tiie  trial,  such  evidence  will  not  make  it  necessary  for  the  plaintiff  to  prove 
that  he,  at  the  time  of  action  brought,  was  the  holder  of  the  bill,  and  en- 
titled to  sue  upon  it  {d ). 

It  was  pleaded  to  assumpsit  on  a  bill  of  exchange  by  indorsee  against 
drawers  that  the  bill  was  drawn  by  a  partner,  but  not  for  partnership 
parposei,  and  was  indorsed  to  the  plamtiff  after  it  became  due ;  the  replica- 
tion was,  that  it  was  not  indorsed  after  it  became  due,  but  was  indorsed 
to  and  taken  and  received  by  the  plaintiff  before  it  became  due  :  it  was 
held,  that  it  was  sufficient  for  the  plaintiff  to  put  in  the  bill,  and  not  ne** 
ceasary  that  he  should  give  any  evidence  to  show  that  the  bill  was  indorsed 
to  him  before  it  became  due  (e).  Tlie  indorsement  being  proved,  it  is 
pnm6J'acie  evidence  of  money  lent  by  the  indorsee  to  the  indorser  {/). 
And  in  an  action  against  the  payee  of  a  note,  who  was  likewise  the  indorser, 
it  is  an  admission  of  the  handwriting  of  the  maker  (g).  But  a  subsequent 
indorsement,  it  would  seem,  of  a  biU  by  a  holder,  does  not  imply  a  war- 
ranty by  him  that  a  former  indorsement  is  genuine  (A). 

(s)  WilliamsoH  V,  Johnson,  2D.  &c  (d)  Burden  v.    Halton,  4   Bing. 

IL-281;  1  B.  &cC.  14t).  454;  1  M.  &P.  223;  3C.&P.174. 

(a)  Smith  v.  Chester,  1  T.  R.  654  ;  (e)  Parkin  v.  Moon,  7  C.  &  P.  408 , 

5.  P.  Cooper  v,  Lindo,  1  Sclw.  N.  P.       — Alderson. 
380.  (/)   Kessebower  ▼.    Tines,   Bayl. 

(fc)  Mayer  v.  Jadit,  1   M.  U  Rob.       Bills,  288. 
247.— Denman.  (^)  Free  v.  Hawkins,  Holt,  550.— 

(c)  Dahbi  V.  Hnmphretf,  4  M.  &       Gim. 

Scott,  285  lOBiog.  446.  (h)  E.  J.  Comp.  ▼.  Tritton,  5  D. 

fit  R.  214;  3B.  ficC.  280. 
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3.  Pm^ofPtiilal  and  lioiire  o/"Duiononr.]— TbcnlBinliffimMHW 

SrOTtt  unrotciiund  noliceordiahonour,  where  required,  wui;u  he  iiprocwd- 
Iguiunstlli"  Orancr  or  Mny  of  die  ulbuquent  parlies  to  the  btlL  And  to 
do  tlu*,honiB.vpvui[ievi<lcnceaco|iy  of  ue original letlcr,  giving notin<f 
Ibc  duhoeour,  iincc  this  ii  odmuEible  iu  evidence,  without  notice  to  praduM 
Mich  orieiiiul  letter  (ij. 

Pmi>f  thai  duiiliciuc  uotices  of  Ac  diiilionaur  of  a  bill  were  written,  ond 
that  a  teller  via  irriticn  to  the  defendant  upoa  the  diihonour  of  n  bill, 
bigirflicr  with  proof  of  nutice  to  produce  the  letter  so  delivered,  ai  too- 
umin^  notice  of  dishonour,  is  evidfuce  (ou  default  of  produclioi))  that 
the  dUiindanl  bod  notice <l().  And  it  iceins  ibal  there  u  do  lulntiinlidi 
distinction  between  a  duplicate  original  and  a  copy  made  at  the  time,  mi 
MitbeuticBled  ou  oath  ;  but  it  has  been  held  thai  parol  evidence  of  rti 
eoDt«Dl«  LI  ioadmissible  (at). 

tf  a  letter  conlAining  this  notice  of  diihonour  be  sent  b;  post  on  the  iuf 
on  which  the  pany  is  to  receive  it,  the  onui  is  on  the  vendor  to  prove  aSimta- 
tiTuIy  lliat  the  letter  was  put  in,  io  time  to  reach  the  parly  that  day  accord- 
Jltf  to  llitf  course  of  the  post  (n).  And  it  would  seem  llmt  the  delivery  of 
a  letler  to  the  bellman  is  a  delivery  to  the  post-office  (o).  But  it  is  not 
sufficienlprisid^fic  evidence  of  a  letter  being  <ent  by  the  poEl,  that  it  wu 
Writlcnby  a  merchant  in  hfs  counting; -lion ic,  and  put  upon  the  table  fortho 
I  pmnoscnf  It.  in-.- .'.irri.  r|  ■l--ri,-.  (■:■  t',r  pr.?;  r,f>u-c.  ijnd  that,  by  Ibe  cott^ 
ofbusiiif       ■    ■'         ■    '■  ■  '  ■'        ■  ,   .  l(d  ou  this  table  were 

carriLil  '..  .,   ,-..  ll,f  plablir^  clerk 

{roveJ  li  ^       „  ■  I  !■  of  n  bill  was  ccpitd 

y  liim  ou  ll.e  Moiiiluy  into  n  book  kept  for  that  purpose,  and  said,  that 
by  the  course  of  business  at  tlicir  house,  all  tetters  copied  into  that  book 
were  sent  to  tlie  post-oflice  in  the  evening  of  the  day  on  which  they  were 
to  copied,  but  that  he  himself  did  not  carry  the  letter  in  question  to  the 
post,  it  being  the  duty  of  one  of  the  other  clerks  to  do  so ;  it  was  held  not 
■uSicient  evidence  that  the  letter  was  sent  (a).  Nor  is  it  sufficient  to 
■how  that  a  letler  was  sent  on  the  second  or  tliird  day,  and  the  non-pro- 
duction of  the  letter  of  notice  by  defendant  sDbrds  no  presumption  in 
plaintiiTs  favour  (r). 

In  an  action  on  a  hill,  where  the  declaration  alleges  that  notice  of  dis- 
honour was  given  to  the  defendant,  it  wilt  satisfy  the  allegation  to  show 
that  notice  was  pvcn  before  action  brought,  altliough  from  the  parties  not 
eing  to  be  found  it  was  not  given  at  the  proper  time  (j). 

Where  a  presentment  is  to  be  proved,  en  allegation  in  a  declaration  that 

(i)  Rubtrti  V.  Bradihaic,  1  Stark.  the  porter  bad  been  called,  and  be 

28.  bad  said,  that  although  he  bad  no  le- 

(ky  Ibid. :  but  see  ccnlri  Langdon  collroion  of  the  letter  in  question,  be 

T.  Huils.  5  Ksp.  157.  invariably  carried  In  tfae  post-office  all 

(l>    Kiai  V.    Beament,   7    Mooie,  the  letters  fouud  upon  ibe  lable.  that 

112i  3B.AiB.a88.  might  have  dDne;  bul  mere  general 

(m)  Sfcoitv.MurMaw.Peake.ieS.  evidence  of  the  courK  of  businesB  in 

—  Ksnyon.  Ibe  coualiag- house  ii  tut  Eufficient; 

(n)    FmeUi-    v.   Htndan,    4    Tyi.  xHd. 

1002.  (;)  HnuliM  V.  Salter,  4  Bing.  716  i 

(a)    Pack  V.    Altlandtr.   3  M.  &  IM.&P.  750. 

Scott,  7B9.  (r)  Lairim  v.  SAeni'iud,  1  Statk. 

(p)  Utthttington  V.  Kemp,  4  Camp.  314. — Ellenbotough. 

...     .-„_-c 1     __j   __.   -,...  ^,j  Harris  V.  Kicftordwit    4  C.  & 

P. 522. 


193 — Ellenbaraugb ;  and  we  '/Wy 
V.  n'ilfiiw,  M.  U  M.  120.     But  if 
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a  biU  WM  anMDted  for  pa3nxient  by  I.  S.  does  not  render  it  incumbent  on 
iSbe  plamtnTto  ihow  that  a  presentment  by  I.  S.  was  made.  The  material 
alkyitiOD  It  die  pmeDtment,  and  by  whom  it  was  made  is  immaterial  (u). 
So  a  pweifntuMint  of  a  note  made  payable  at  G.  at  a  banker's  at  G.,  the 
■Iwent  from  G.  when  the  note  became  due,  is  sufiicient  evi- 
flf  a  pmentment  to  the  maker  at  G.,  as  alleged  in  the  declara- 
lion  (r).  JiJod  in  amimpsit  on  a  biU  of  exchange,  drawn  upon  "P.  P^ 
Na  6p  Ba%e  Row/'  and  accepted  by  him,  an  averment  that  the  bill, 
when  due,  warn  presented  and  shown  to  P.  P.  for  payment,  is  supported  by 
proof  that  the  holder  went  to  6,  Budge  Row,  to  present  it,  but  found  the 
Aome  abut  np^  and  no  one  there  (y). 

But  on  an  allegation  that  a  bin  or  note  was  presented,  and  that  accept- 
ance or  payment  was  refiised,  the  plaintiff  cannot  give  in  evidence  that  the 
maker  could  not  be  found  (a).  And  where  a  bill  is  by  the  acceptor 
pajraUe  at  a  particular  place,  which  is  not  lu's  residence,  proof  of 
Lt  at  that  plaee  is  not  sufficient  evidence  of  dishonour,  in  an  ao- 
agunst  the  drawer,  without  proof  of  the  acceptor's  handwriting  (a). 

A  proctf  of  due  notice  of  dishonour  will  sometimes  be  furnished  by  the 
admianont  or  acts  of  the  defendant.  Thus  where  the  assignees  of  a  bank- 
xvft  declared  as  indorsees  against  the  drawer,  and,  to  prove  notice  to  the 
latter  of  the  dishonour  by  the  acceptor,  produced  an  agreement  between 
die  drawer  and  K.,  (an  intermediate  indorsee),  reciting  that  the  bill  was, 
amongit  other  bills  to  which  the  drawer  was  a  party,  over-due,  and  was 
or  oi^t  to  be  in  the  hands  of  K.,  it  was  decided  to  be  evidence  to  satisfy 
the  averment  of  due  notice  of  the  dishonour  to  the  drawer,  though  the  as- 
a^gneea  were  no  parties  to  the  agreement  (b).  And  in  another  case,  where  it 
was  proved,  in  an  action  against  the  indorser  of  a  bill,  that  two  months  after 
it  was  due,  it  was  produced  to  him,  and  inquiries  were  made  as  to  the 
drawer  and  acceptor;  upon  which  he  said,  that  if  the  holder  would  take 
lOt.  in  the  pound,  he  would  secure  it :  it  was  held  sufficient  to  dispense 
with  proof  ojf  notice  of  dishonour  (c). 

In  the  Allowing  case,  T.  and  Co.,  tlie  owners  of  a  ship,  of  which  H.  was 
captain,  diyatched  the  latter  to  Miramichi  with  instructions  to  purchase 
a  cargo  of  tunber,  and  draw  upon  them  for  the  amount  H.  proceeded  to 
Miramichi  accordingly,  and  there  purchased  some  timber  for  one  L.  for 
154/.  1  Iff.  1  liL  and  drew  a  bill  upon  T.  and  Co.  for  the  amount,  at  sixty  days' 
eight,  in  fiivour  of  the  seller  or  his  order.  The  bill  was  dated  the  4th  of 
September,  182G ;  and  on  the  21st  of  November  it  was  duly  presented  for 
acceptance,  and  protested  for  non-acceptance.  The  plaintiff  was  in  Liver- 
pool, with  the  ship  under  his  command,  from  October,  182G,  mitil  April, 
1827.  It  was  not  proved  that  the  plaintiff  received  any  notice  of  the  dis- 
honour of  the  bill  citlier  from  the  tlicn  holder  or  from  the  defendants, 
who  had  got  the  cai^o.    In  1832  the  plaintiff  was  arrested  upon  this  bill 

(u)  Boehm  v.  Campbell,  Oow,  55.  party,  where  no  notice  has  been  given 

— Dallas.  at  all ;  Harris  v.  Hichardson,  4  C.  & 

(jr)  Hardjf  ?.  Woodroffi,  2  Stark.  P.  522. 

319.— Abbott.  (a)  Sedgwick  v.  Jager,  5  C.  &  P. 

(y)  Bine  v.  AlUlv,  4  B.  &  Add.  199.— Parke. 

624.  (6)  GuMon  v.  Mett,  2  D.  &  R.  334 ; 

(t)  Ueum  v.  Pigott,  Bayl.  Bills,  1  B.  &  C.  193. 

324.  Stfni6^.thatsuch  an  allegation  is  Ce)  Dixon  s.  Elliott,  5  C.WP,  4^1. 

not  satisfied  by  proof  of  the  use  of  due  —Park, 
diligence  id  endeavoariDg  to  find  the 


BSU  ofEjximg€  uMii  Pnmaary  Xota. 


aati  far  Mt  Mjine  ibe  faul,  iv  not  toerp^Dg  a.  Mid  Ear  not  indeiBnMtig 
AtfUn6fmmm  Imi,  fcc.«Hl«dBed  by  hm  from  taring  drvwn  the  trill; 
It  «M  h«U,  Hnt,  ihat  luider  time  drconiAiacCi  dtt  defmdanti  couM  not 
I  built  Ob  tht  vmnl  of  pnxjf  of  notiM  to  die  plaintifl'  of  the  didonour  of 
'  Ike  biD,  u  *  drfenee  to  tiie  action :  •ccMidlj',  k  fmnite  to  tndeiaiu^-  <ru 
th«  pnnm*e  whidi  tlie  law  tronU  in  t)ni  ewe  imply:  and  u  there  *ai  no 
4HBIuitestI<m  lill  1S32,  llie  itatote  of  IbnitrntJotu  did  not  spplj  {^).  Aud 
I  whcM  MR  lodonee,  three  mondu  afl«r  a  bill  became  due,  demandeit  paj- 
nwnt  of  tb«  indoner,  wbo  fint  pratii><ni  to  par  it  if  be  would  coll  igsin 
vilh  the  Moount,  and  uRenraiib  said  tlut  he^iad  not  bad  regular  Dotice, 
but  u  the  drbt  wu  joMlj  due  he  would  pay  ii :  i(  whs  held,  Uut  ihe  liitt 
convmatifll),  beiog;  an  absolute  promiw  to  pay  tbe  bill,  wiu,  prim-ijhtir. 
an  ailnunion  tlial  ih?  bill  hod  been  presrateil  lo  the  acceptor  for  payment 
In  due  time,  and  had  been  diihonoured,  and  that  due  notice  baa  been 
Ifivuii  of  li  to  (li«  iodoTtee,  nod  ninenedcd  the  necemiiy  of  other  proof  to 
Mtiify  tfaow  avenneiiti  in  the  declurstion  («). 

Stating  in  a  letter  wDlior  tbe  purooK  of  giving  notice  of  the  dishonuui 
thnt  the  writ«r  did  not  know  till  wiltun  these  few  day»,  where  the  part]' 
I  til  whom  tuitkc  ia  given  wai  to  be  found,  is  not  lo  be  la^en  aa  proving 
I  UuU  iha  naiJM  wm  not  given  on  the  nest  day  after  the  lendence  of  tha 
party  wan  diicorered  (_/")■  The  payment  of  interest  is  evidence  to  show 
that  II  princlpiil  sum  correniondiiig  with  mid  hi^anttg  such  interest  wai 
due,  udd  II  note  may  be  looked  at  to  see  the  temis  on  which  ihc  dejKiail 
«u  made  M.  Under  an  allegation  of  notice,  it  may  be  queationable 
vbether  evidence  can  be  given  of  facts  to  excuae  notice,  or  whether  to  let 
in  such  evidence  the  facts  aliould  not  be  specially  pleaded(A'). 

In  an  action  by  tbe  paj^ee  against  the  drawer  of  a  bill,  the  declaration 
dated  that  the  latter  drew  it  at  "  St.  Helena,  to  wit,  at  Westminster,"  and 
did  not  aver  a  protest  either  for  non-acceptance  or  non-payment ;  on  the 
production  of  the  bill,  it  was  dated  at  St  Helena,  end  not  atamped;  on 
Ml  objection,  that  it  was  inadmiuihle  as  an  inland  bill,  for  want  of  oich 
•tamp,  and  that  the  plaintiff  had  given  no  evidence  of  a  proteit  for  non- 
acceptance  or  non-payment :  it  was  held,  that  as  there  was  evidence  of  a 
■ubiequent  promise  by  the  defendant  to  pay  the  amount  of  the  bill,  cou- 
pled with  a  letter  written  by  his  allomey,  offering  terms  for  payment,  it 
wai  a  waiver  of  these  objections,  althoueb  such  attorney  swore  that  such 
ofibr  WHS  made  wilhout  prejudice  (r).  A  promise  of  payment  hy  tbe  de- 
fendant (the  drawer)  after  a  hill  was  due,  is  sufficient  evidence  of  a  pro- 
tHI  for  non-payment  and  notice  of  the  dishonour  of  the  hill(£). 

4.  Evidence  on  Ihe  common  Ctiunfi.] — As  it  has  been  before  stated, 
where  the  count  on  the  hill  or  note  from  some  defect  is  useless,  the  piain- 
tiffcan  resorl  to  the  common  counts  in  the  declaration,  when  the  bill  or 
note  In  certain  instances  will  be  evidence  for  the  plaintiff     Thua  a  bill 

(J>  HuMltg  \.  Saadtrtm,  1  C.  &  (h)  Cur«i(V.StD(I,  Bivl.Bills,329; 

M,4eTj  myr.4e9.  S.C.  not  5.  p.  3B.  &  A.6ig. 

f«)  luiidti  V.  RoAsrfMH,  7  East,  (i>  Fndtrion  v.  BiuAcr,  6  Moore, 

-'  319. 

EnjiuBj,  2  C.  i  P.  (I.)   Gibbon   V.    Caggo,,,    2   Camp. 

00,~Abbott.  ISe.— Ellcnborough ;  and  see  Grm- 

(()  S-noB  V.  TamiT,  1  M.  Sc  R.  tran  v.  Hi«(((.y,  4  Camp.5!. 
U;  1  Il.&C.4iG. 


sat. 
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payable  tD  dw  cider  of  the  drawer,  in  an  action  by  bim  against  the  accep- 
tor,  is  good  erideiice  under  the  money  counts  (/). 

A  coont  Ibr  money  lent  is  supported  by  evidence  of  a  note  of  band, 
Bcknowledgiiiff  the  receipt  of  the  money  on  behalf  of  the  defendant's 
grandsoDy  and  piomising  to  be  accountable  for  it  on  demand ;  and  a  count 
for  moDcjr  laid  oat  and  expended,  at  the  defendant's  request,  is  supported 
fay  the  endeoce  of  a  note  of  hand,  requesting  the  plaintiff  to  pay  it  to  a  gar- 
dener, for  the  workmen's  use  (m).  But  quarCf  wnere  a  promissory  note  be 
misdescribed  in  the  dechuration  in  an  action  of  assumpsit,  if  it  can  be  re- 
ceived in  eTidence,  so  as  to  entitle  the  plaintiff  to  recover  under  the 
common  money  counts  (n). 

A  note  b  evidence  under  the  money  counts  only  as  between  the  ori- 

fftna/jMrtift  toit(o).     So  that  a  promissory  note  is  not  evidence  under 

ute  money  counts  in  an  action  by  the  indorsee  against  the  maker  (p),  or 

the  acceptor  (9),  or  of  an  account  stated  in  an  action  by  payee  against 

acceptor  (r). 

The  same  evidence  can  be  applied  to  the  common  counts  as  though 
they  atood  alone  in  the  declaration.  So  that  where  the  plaintiff  declares 
on  a  note  which  has  been  given  for  a  debt,  the  party  may  go  into  evidence 
of  the  debt  for  which  the  note  is  given,  if  the  note  have  not  the  proper 
atamp^  so  that  it  cannot  be  ^ven  in  evidence  itself  Ts). 

And  in  an  action  by  the  mdorsee  against  the  inaorser  of  a  bill  of  ex- 
change^ evidence  of  an  acknowledgment  of  an  existing  debt,  and  of  a  pro- 
mise to  pay  by  the  defendant,  is  admissible,  and  sufficient  to  support  a 
count  upon  an  account  stated  (/).  A  slip  of  paper  containing  the  foUow- 
in|^: — "Received  of  A. B.,  150/.,  which  1  promise  to  pay  on  demand 
with  interest,"  is  a  promissory  note,  and  requires  to  be  stamped  as  such : 
where  therefore  an  instrument  in  these  woras,  on  being  produced  in  evi- 
dence, was  stamped  with  a  receipt  stamp,  it  was  held,  that  an  acknow- 
ledgment by  the  defendant  that  he  owed  the  party  to  whom  it  was  given 
the  sum  mentioned  in  the  note,  was  held  sufficient  to  entitle  the  executors 
of  the  latter  to  recover  on  an  account  stated,  although  the  consideration 
for  which  the  note  was  given  was  goods  sold  and  delivered,  for  which 
there  was  no  count  in  the  declaration  (u).  An  unstamped  slip  of  paper, 
with  "  I.  O.  U.  400/.*'  written  thereupon,  is  neither  a  promissory  note  or 
a  receipt,  and  may  be  therefore  received  in  evidence  for  money  lent  (jt). 

But  where  there  is  a  promise  to  pay  a  bill  within  a  fixed  time,  if  during 
that  time  no  proof  be  brought  of  its  being  already  paid,  though  the  pro- 
mise be  broken  (no  proof  being  brought  wi3iin  the  time),  and  the  plaintifi^ 
in  an  action  on  the  oill,  with  an  account  stated,  gives  evidence  under  it  of 
the  special  promise ;  yet  the  defeudant  may  also  prove  under  that  count, 

(/)  Thompion  v.  Morgan,  3  Camp. 
101. — Ellenborougb. 

(m)  Harris  t.  Hunttach,  1  Burr. 
371  ;  2  Ld.  Ken.  28. 

(m)  Witlt  V.  Girling,  3  Moore,  79 ; 
Gow,  22 ;  sad  see  Giifton  v.  Mimt, 
1  H.  Black.  569;  3  T.  R.  481;  2 
Bro.  P.  C.  48.  And  if  a  defeDdant 
have  signed  a  joint  and  several  note 
payable  by  instalments,  as  a  surety 
tor  the  other  maker,  the  plaintiff  can- 
not, in  an  action  against  the  former, 
resort  to  the  common  counts ;  ibid, 

(«>)  Way  nam  v.  Bind,  1  Camp.  175. 
—Ellenborougb. 


(p)  BtntUy  v.  Nmrthouse,  M.  &  M. 
66.— Tenterden. 

(a)  Bales  v.  Dicksr,  M.  &  M.  324. 
Littiedale. 

(r)  Earley  v.  Bowman,  1  B.  &  Adol. 
889. 

(1)  Wilson  V.  Kennedy,  1  Esp.  245. 
— Kenyun. 

(t)  Wuggttafft  V.  Boardman,  9  D. 
k  K.  248. 

(ti)  Aihhy  v.  Aihbti,  3  M.  &P.  186. 

(i)  Childersw.  Boulnois,  D.  &  R. 
N.  P.  C.  8.— Abbott. 
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ihkl  the  debt  fur  which  iLe  hill  iru  ori^ii»U_v  ^veu  was  paid,  aiid  tlaceliy 
armil  tlra  ptomiw,  by  shaving  it  va.%  witboui  cotuidera^n  {y). 

\a  uiHiinipait  by  ihc  plaintiff  u  iDdoraeeof  a  bill  tar  511.  lEk^  andupm 
m  •coouDt  elated  against  (lie  doieiuUiit  a<  screptor ;  the  bill  was  upou  u 
inmifiicieiit  BCiinip :  and  the  piaintiff,  in  urdcr  loiecorer  upon  the  nccomt 
•tatei],  produced  two  li/ttura  written  by  the  defendant  after  thf  tlialionoill 
of  iJic  biU.  In  iho  iinit,  wliich  wu  dated  on  llie  day  tlie  biU  beciinc  Aw, 
VoA  whidi  wu  addrmwd  "  To  the  genllemen  who  caUi  «itb  the  hilI,"tlK 
tUJondntit  citpreuad  hut  regret  that  it  was  not  in  his  power  to  take  up  the 
bin  tor  an.  lOi.     \a  the  wcond  letter,  which  ««s  in  answer  to  one  tram 

C*itifr'i  attorney,  requiring  payment  of  the  defendant's  accelilaoce  in 
ur  of  Tilbui^-  for  ^1t.  lOi.,  the  dufendaut  uid,  if  be  had  had  the 
money,  he  should  uut  have  let  hit  acceptance  he  disliDnoiured ;  and  hv  pro' 
posedlhatTilbury  should  draw  upon  him  in  a  month:  it  was  held,  ihotu^ew 
luien  did  not  omouut  to  an  acknowledgment  that  the  sum  of  ill.  T'- 


troi  due  to  the  pluintifl]  but  merely  thai  it  was  dne  to  t)jc  person  lefcaUf 
entitled  tu  die  bill,-  that  it  was  iieccMun',  therefore,  for  the  plaints'  to 
jiTore  an  mdaraempnt  of  the  bill ;  and  that  the  hill  not  being  on  a  aaS&r 


cient  stamp,  could  not  be  looked  at  by  the  jury  for  the  pirpose  of  at 
taiuiug  this  fact(il. 


coupled  with  the  futt  that  the  phico  to  whidi  the  bill  in  directed  is  Ihe 
luual  residence  of  A.  B.,  the  drawer,  when  in  England,  is  evidence  from 
which  ajury  may  infer  the  identity  of  the  drawer  and  the  drawee  fa). 

Where  a  foreign  bill  is  drawn  by  A.  upon,  and  accepted  by  B,,  pay- 
able to  the  order  of  C,  and  a  person  representing  himself  to  be  C.  in- 
dorsei  the  bill  lo  D.  for  value,  and  the  dieged  indorsement  turn*  out  to 
be  forged  :  in  an  action  by  indorsee  against  acceptor,  it  is  imneceasaiy 
to  give  positive  proof  of  the  identity  of  the  indorser,  as  the  persoD  to 
whom  the  bill  was  really  payable ;  prjwio /hcie  evidence  being  suffiiaeDt 
for  that  puniose  (6).  A  plaintiff  suing  upon  a  promiaaory  note  which 
purports  to  be  payable  lo  a  person  of  a  different  name,  may  ahow  by 
evidence  that  he  waa  the  person  intended  (e). 

6.  Evidence  on  a  Plea  ^  no  Comideralion.^ — It  has  been  before  re- 
marked, that  the  want  of  consideration  is  a  veiy  frequent  defence  to  an 
action  of  this  kind  ;  but  where  it  is  relied  upon,  it  must  be  remembered, 
that  on  indorsement  being  prima  facie  eridence  of  a  good  conuderation, 
the  acceptor  is  not  entitled  to  call  upon  a  remote  indorser  to  prove  the 
consideration,  unless  he  is  implicated  and  privy  to  the  transaction  i_d). 
And  in  every  instance,  in  order  lo  throw  the  onut  proAondt  upon  the  plain- 
tifl^  it  is  necessary  that  the  defendant  should  in  the  first  instance  show 
some  fVaud  in  the  transaction,  or  in  some  way  impeach  the  consideration, 
since  the  plaintiff  cnnnoC  be  compelled  lo  prove  what  consideration  he 
gave  for  it,  by  a  mere  notice  that  ho  will  be  required  so  to  do  (e).     Thus 

(5)  Wmn  v.  Ifiili,  1  TI.Black.64.  (e)  mWi.  v.  flare«,  2  Slark.-29.— 
(i)  Jardin*  ».  Pnyne,  1  B.  &  Adol.      Ellenborough. 

663.  (rf)  »>/  y.  ButmtT.  2  Eip.  538. 

(a)  Biwefi  V.  Outer,  1  M.  &  R.  (i)  RtimMi  v.  Chtlllt,  2  Cimp. 

130.  596  ;  aod    see   C.jtn-  v.   Mtrnt,  7 

(6)  Bultefej)  V.  Bull(r  (i«  frror.)  Sloore,  87  i  Wa.m  v.  Lml,  10  B.&  C. 
3  D.  &  R.  655  ;  2  B.  &  C.  434.  877  ;  but  see  Cuiter  y.  SymoHd;  1  C. 
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of  noooniidention  to  an  action  on  a  promissoT}'  note,  to  which 
i  that  tbeze  was  a  consideration,  the  onus  of  proving  that 
waa  no  obnsideration  lies  upon  the  defendant  (  /') ;  though  it  would 
beollMnriM^  if  Ae  plaintiff  in  the  replication  specified  the  particular  sort 
riHnn*i''r  for  which  he  alleges  the  hill  was  accepted  (g).  And  in  an 
If  an  iadoraee  against  the  acceptor  of  a  hill  of  exchange,  the  mere 
96  of  oonsideration  for  the  acceptance  and  prior  indorsement  does 
aat  IhnMr  tfia  omit  on  the  plaintiff  of  pnning  the  consideration  for  the  in- 
donement  to  him,  where  no  circumstances  of  fraud  or  illegalit)'  appear  (A). 

In  SHompnt  fay  an  indorsee  asainst  the  acceptor  of  a  bill  of  exchange, 
auat  was  a  plea,  that  the  defen£mt  accepted  the  hill  for  the  accommoda- 
tson  cf  file  mwer,  and  that  the  drawer  did  not  give,  nor  did  the  defen- 
dmt  veoem,  any  consideration  for  his  accepting  or  paying  the  hill ;  that 
file  dmww  indoned  the  hill  to  the  plaintiff  without  any  consideration ; 
and  Alt  die  plaintiff  held  the  bill  without  consideration.  To  this  there 
waa  a  nnlieation,  that  the  drawer  indorsed  the  hill  to  the  plaintiff  for  a 
good  and  vahiahle  consideration ;  it  was  held  that  it  was  not  incumbent 
on  the  plaintiff  to  begin,  and  prove,  ui  the  first  instance,  that  he  gave 
valne  fir  die  bilL  But  this  rule  would  be  otherwise  where  the  title  of  the 
liolder  is  impeached  on  the  ground  of  fraud,  duress,  or  that  the  hill  has 
been  hU  or  stolen  (t),  when  the  plaintifi'  must  prove  the  consideration, 
and  in  doing  so,  must  make  the  proof  part  of  his  case,  and  not  reseni-e  it 
ibr  the  repty  (Jc), 

So  where  S.,  being  indebted  to  a  firm  in  which  he  was  a  partner,  gave 
a  note  in  die  name  of  another  firm  to  which  he  also  belonged,  in  discharge 
of  his  individual  debt.  The  payees  indorsed  it  over,  and  the  indorsee 
aued  the  parties  who  appeared  to  be  makers :  it  was  held,  that  this  note 
vas  made  in  fraud  of  S.'s  partner  in  the  second  firm,  and  could  not  be 
enforced  against  him  by  the  payees,  and  that,  at  least  under  these  circum- 
Mances  of  suspicion,  the  indorsee  could  not  recover  without  proving  that 
be  took  the  note  for  value,  though  no  notice  had  been  ^ven  him  to  prove 
die  consideFation :  also,  (Parke,  J.,  dissentiente,)  that  m  all  cases,  where, 
from  defect  of  the  consideration,  the  original  payees  cannot  recover  on 
the  note  or  bill,  the  indorsee,  to  mauitain  an  action  against  the  maker  or 
acceptor,  must  prove  consideration  given  by  himself  or  a  prior  indorsee, 
though  he  may  nave  had  no  notice  that  such  proof  will  be  called  for(/i). 
So  in  an  action  by  indorsee  against  acceptor,  if  tlie  defendant  show  that 
diere  was  originally  no  consideration  for  the  bill,  it  then  lies  on  the 
other  party  to  show  that  he,  or  some  previous  indorsee,  gave  value  for 
it(o). 

Bat  in  an  action  by  holder  agahist  one  who  had  indorsed  a  bill  for  the 
accommodation  of  the  drawer,  the  drawer  proved  that  he  had  applied  to 


( /  )  Lacey  v.  Forrester,  3  Dowl. 
P.C.  668;  2  C.  M.&R.  59;  6Tyr. 
667 ;  1  Gale,  139. 

(g)  BatUy  v.  Catterall,  1  M.  £c 
Rob.  379. 

(h)  Whittaker  v.  Edmunds,  1  M. 
&  Kob.  866.— PattesoQ  ;  1  Add.  U 
EUis,  638. 

(0  Mills  v.  Barber,  1  ^lees.  £c 
Wels.  425. 

(k)  Whitloek  V.  Underwood,  3  D. 


&c  R.  356 ;  2  B.  &  C.  157 ;  S.  P. 
Delauney  v.  Mitchell,  I  SUrk.  439. 
See  58  Geo.  III.  c.  33 ;  Wijatt  v. 
Campbell,  M.  &  M.  80.— Tenterden  ; 
Bees  V.  Headfort  (Marquis),  2  Camp. 
574. — Ellenborough. 

(n)  Heath  v.  Sansom,  2  II.  &  Add. 
291. 

(o)  Thomas  v.  Newton,  2  C.  &  P. 
606.— Tenterdea. 


1 S62  Billa  oj  ExKhangt  and  Prommoiy  Nota. 

J.,  itep-bther  of  plniiililT,  tu  Ket  the  bill  ducounted ;  that  J.  took  tin 
awny,  and  returneil  wllli  321.  luu  than  the  amount  of  (he  bill,  the  <Uir 
being  1/.  19s. :  and  It  iva*  held  not  sufHcicDt,  irithnut  proof  that  J.  wn 

SlaintifT*  agent,  !□  cait  it  uti  plaintiff  to  prove  the  cunst'lerBtion  he  gar* 
IT  th«  bill  (/>).  In  an  action  by  Ibe  indoraee  against  (he  acceptor  of  ■ 
bin  of  exchange,  it  is  competent  to  the  acceptor  to  alion  that  the  accept- 
Bnc«  woa  (or  the  Hccammodatian  of  llie  plaintiir,  and  that  he  has  recdred 
Oil  coniidcration  from  (lie  drawer,  and  that  it  «a«  agreed  that  the  bill, 
when  due,  nhould  be  taken  up  by  (he  plnintiff(^). 

In  on  action  by  the  indorsee  of  a  note  agnioBt  the  maker,  it  vai  nilol 
(bat  ihc  defendant  iiliould  not  be  nllowed  to  go  into  evidence  to  show  that 
the  oriBinal  conBiderHlioii  wai  illegal,  unless  he  could  likewise  show  that 
the  plamtitf  was  a  party  lo  that  UTegality(r).  On  an  issue,  whether  con- 
tideration  was  given  by  theplaindlT  for  a  note,  the  letters  of  the  platnlifl^ 
Bbowiog  that  he  was  prcned  for  money,  are  evidence  for  the  derendanl(s). 

7.  Evidence  in  a  PUa  that  the  Bill  hai  been  uUtred.']-^The  defendant 
will  be  bUo  diachai-ged  trom  his  liability,  m  before  remarked,  if  (be  instru- 
ment have  been  materially  altered  since  it  was  negotiated ;  and  where  a 
party  sues  on  an  instrument  which,  on  the  face  of  it,  appears  to  have  been 
altered,  it  is  for  him  to  show  that  the  alteration  has  not  been  Improperly 
made  (0,  or  if  the  plaintiff  give  no  account  of  the  note,  it  is  for  the 
jurj'  to  any  if  an  alteration  were  made  after  the  completion  of  (be  inslni- 

In  assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
if  it  appear  there  ore  words  not  in  the  acceptor's  handwriting,  making 
the  hill  payable  at  a  particular  place,  it  is  incumbent  on  the  plaintiff  lo 
show  that  the  words  were  written  by  the  acceptor's  authority  ;  and  it  seems 
that  the  addition  of  such  words  Is  a  material  allecation  of  b  bill  since,  and 
notwithstanding  the  passing  of  the  statute  1  &  2  Geo.  IV.  c.  78  {x).  If 
under  similBi  circumstances  the  date  appears  to  have  been  altered  by  the 
acceptor,  it  lies  on  the  plaintiff  to  show  that  the  alteration  was  made  be- 
fore (he  first  indorsement;  if  not  proved  (o  have  been  made  before  ac- 
ceptance, the  bill  of  course  would  be  void  for  want  of  a  new  «tamp(y). 

In  an  action  on  a  bill,  where  the  defence  is  (hat  the  bill  has  been  altered, 
the  defendant  cannot  go  into  evidence  to  show  that  other  bills  have  been 
likewise  altered  (z). 

8.  Declaraiiont  and  Jdmiithnt  of  Pard'ci.] — The  declaralioni  arid  ad' 
miiaiom  of  t/te  parti/  on  the  record  are  of  course  evidence  as  in  any  other 
action,  and  wiU  give  rise  to  no  quesiions  to  be  noticed  under  tbia  head. 
But  a  question  is  frequently  raised  as  to  admissions  by  parties  to  the  bill, 
but  who  are  not  parties  in  the  action  ;  and  it  has  been  held,  that  the  de- 
damtiona  of  a  former  holder  of  a  note,  payable  on  demand,  made  while 
he  was  the  holder,  are  not  evidence  for  the  defendant  in  an  action  by  a 
mibtequent  holder,  unless  the  note  had  been  presented  for  payment  beftee 

(p)  Btatlty.   Dodgin,    10  Bine.  BiAopv.  Chambre.SC.icF.  55;  U. 

40;  3  M.&  Scott,  417.  &  M.  1 16.— Tenterden. 

"  )  Thntfum  i.  Ctablis,  I   Mew.  (u>  Ibid. 

'els.  213.  (i)  Deibrea  «.  H'lathrrUv.  6C.lt 

.  r)  JV«ir4i(  V.  Smith,  2  Esp.  539,  n.  P.  768.-Tind»l. 

— Keayao.  (y)  Jehntmv.MarUMinHgkflliiht), 

(i)  Hpaafi  V.  Thcmpim.  6  C.  &  1*.  2  Slark.  313.— Abbott. 

717.— Parks.  (t)  Thomuun  v.  Mnilti,  S  C.  &  P. 

(I)  Htnmati  v.  EHckiatn,  S  Bing.  601.— Lvadbarat. 
183  i  3  M.  &  P.  289 ;  and  see  alw 
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were  made  (a).  So  the  dedarationi  of  a  bolder  of  a  bill 
it  h  eonreDt^  are  not  adminible  against  a  subsequent  bolder 
n  ipfaaeiuent  made  before  tbe  bill  became  due  (6).  But  tbey 
'jnH  biL  ft  tibara  be  evidence  wbicb  satisfies  the  judge  tbat  the  indorsee 
ia  mevm  ai  Ment  to  sue  for  the  indorser;  and  tbe  jury  are  afterwards  to 
joAp^  mtf  orme  i^gencv,  and  then  of  the  effect  of  the  declaration  (r). 

u  m  action  against  toe  maker  of  a  note,  letters  of  an  indorser  are  not 
ilinirfik  endence  to  impeach  the  indorsee's  title,  though  the.indorsement 
iTM  made  after  the  note  was  payable  (d).  Where  in  an  action  by  the  in- 
dotatft  of  a  billy  the  defence  is  that  the  defendant  had  settled  it  in  account 
"widi  die  holder  when  due,  and  that  the  plaintiff  took  it  after  it  became 
'dne^  what  was  aaid  b^  the  person  represented  as  the  holder  and  indorsee 
when  it  became  due  is  not  evidence; — he  should  himself  be  called  (e).  In 
an  acdon  hj  tbe  indorsee  against  the  maker  of  a  note,  declarations  of  the 
3pi7ee  fnot  uttered  at  the  tune  of  making  the  note)  are  not  evidence  to 

rre  uiat  the  consideration  for  the  note  was  money  lost  at  play,  unless  it 
previously  shown  that  the  indorsee  is  identified  in  interest  with  the 
fMnreei  as  by  having  taken  the  note  after  it  was  due,  or  without  any  con- 
But  in  an  action  by  indorsee  against  acceptor,  the  declarations  of  a  for- 
mer holder  axe  evidence,  if  it  can  be  shown  that  he  was  the  holder  at  the 
timc^  and  was  makins such  declarations  against  his  own  interest;  but  it  is 
oiherwiae^  ifbe  made  mem  after  he  had  given  up  the  possession  of  the  bill  (g). 
So  in  an  action  by  first  indorsee  against  acceptor,  the  declarations  of  me 
drawer  made  before  indorsement,  showing  that  the  acceptor  received  no 
vahie  for  bis  acceptance,  cannot  be  admitted  in  evidence,  if  the  drawer  be 
living  at  tbe  time  of  the  trial,  because  in  such  case  he  might  be  called  as 
a  witness  (A).  So  the  declarations  of  the  drawer  are  admissible  in  evidence 
to  show  that  the  bill  was  obtained  by  fraud ;  the  plaintiff  must,  however, 
be  shown  to  be  in  some  way  privy  to  tbe  fraud  (i). 

In  an  action  on  a  note,  a  aeclaration  made  by  the  plaintiff  before  he 
became  the  bolder  is  evidence  to  invalidate  the  note(/r).  The  admission 
by  an  indorser  of  his  handwritiog,  is  evidence  against  the  maker  (/). 
What  is  said  by  a  third  party  at  tbe  time  of  tbe  signing  of  a  promissory 
note  as  to  the  consideration  for  which  it  is  given,  is  not  evidence  against 
the  P>y^  ifbe  were  not  present  (m). 

Where  payment  is  the  defence,  on  which  the  defendant  relies,  it  has 
been  held  tbiat  a  general  receipt  on  tlie  back  of  a  bfll  is  primd  facie  evidence 
of  its  having  been  paid  by  the  acceptor,  but  will  not  of  itseu  be  evidence 
of  a  payment  by  the  drawer,  though  it  be  produced  by  him  (n).    Nor  will 


(a)  Borough  v.  }VhUe,  2  C.  &  P.  8. 
— Abbott;  9  D.  &  R.  379;  4  B.  & 
C.326. 

(6)  SmUh  v.  Dt  Wruitx,  R.  &  M. 
213^Abbott 

(e)  WiUuad  V.  Levy,  1  M.  &  Rob. 
138^— Parke. 

(d)  CUp§am  ▼.  0*BrUn,  1  Esp.  10. 
— KenyoD. 

(e)  Duekham  v.  Wallis,  5  Esp. 
251.— EUeoboroagb. 

(/)  Beauchamp  v.  Parry,  1  B.  & 
AdoL  89. 

(g)  Poeoek  V.  Billing,  2  Bing.  269 ; 


9  Moore,  499;  1  C.  &  P.230;  R.& 
M.  129. 

(h)  Htdger  v.  Horton,  3  C.  &  P. 
179.— Gaselee. 

(»)  Pgekham  v.  Patter,  1  C.  &  P. 
232.— Gifibrd. 

(fc)  WiUiam  v. ,  6  M.  &  R. 

121. 

(0  Maddocki  v.  Hanhty,  2  Esp. 
64/. — Kenyon. 

(m)  HeaUy  v.  Jaeobt,  2  C.  &  P. 
616.--Garrow. 

(n)  SchoUy  ▼.  WaUby,  Peske,  25. 
— KeoyoD. 


I 


IZCi  BilU  of  Kxckangr  and  Promuton/  A'tifri. 

lliv  prodiMtioa  of  a  bill  from  the  ciutody  of  <ui  turs^itor  be  jii 
eviikncc  of  liuhaviiii-ptud  it,  withoul  pruuf  tiul  it  w 


A  tnll  ale; 


n  (lid  liUDil- 
untitled  tv  iliuiiauil  fty- 


receipt  on  it  in  een?rat  tenna :  it  was  hold,  tlut  the  receipt  v/ai 

rviilencc  tlial  tUv  bill  had  been  jwtinfiEd  citbor  by  tbe  aocenlor  or  dnvrr.  liul 

tiuil  parol  teitimtiDy  wan  >iliiiissiblc  to  explilin  it  (y).    8n  in  mi  •otlou  kf 


«  that  thcpliuntitrhadbemdiichareedMaiui  inaulvont  dobinr, iAn 
thi'  bill  bduimc  duo,  and  Iwd  given  iu  a  bliuik  Kibeduli!,  is  uut  MifMil 
to  «how  tLat  the  bai  bwl  been  Mlisfiod  (r). 

WliGic  n  DOtv  of  twenty  yean'  dale  u  unaccaimlcd  fbr,  it  ii  ■  prcniin)p' 
lion  of  pnyment  (i).  In  msuinpiit  agaitiit  the  acceptor  ofo  Lill  ofo- 
change,  portpaytuont  may  be  given  in  evidence,  under  a  pica  drnyiug  t)w 
acceptance,  in  reduction  of  the  damogcs  (i'). 


Biu 


JF...!. 


.  ;..■ 


e  lemie  ot  the  bill  or  note. 
Thus  in  an  uction  on  b  uole  or  hill,  tlie  defendant  cannot  give  in  evidence 
*  parol  Bgreemeut  entered  iutu  when  it  was  drawn,  that  it  ihould  be  re- 
oeireil,  tatd  payment  not  demanded  when  it  became  dDe(T).  Whan  a 
note  ii  payable  fourteen  days  after  date,  and  is  not  depoaitcd  aa  a  collate- 
ral  security,  nor  ii  the  consideration  disputed,  no  parol  teatimony  is  ad- 
niiuible  to  prove  any  agreement  that  it  was  not  to  be  paid  if  a  vei4iet  were 
obtained  in  an  action  then  pending  between  other  parties ;  for  that  would 
be  to  contradict  a  written  contract  by  parol  evidence  (^). 

The  Wat  eflect  ofa  bill  cannot  be  controlled  or  varied  by  a  pan^  etat- 
ditiott ;  toerefore,  where  it  i>  verbally  understood  between  the  acceptor 
■ad  payeeof  ahill,  that  its  amount  should  bepaidout  of  a  particular  fund, 
this  doee  not  controul  the  Ii^gal  operation  of  the  bill  (j).  So  if  A.  and  B,, 
being  portnen,  di««jlve  their  partnership,  and  in  the  deed  of  diaaolntion 
it  it  stipulated  that  A.  shall  receive  all  debts  due  to  the  firm,  and  aflcF- 
waida  C,  a  debtor  of  the  firm,  accepts  a  bill  drawn  by  B.  for  the  amoutrt 
of  the  debt  due  to  the  firm:  this  stipulation  in  the  deed  of  dnsohitioii  is 
no  defence  to  an  action  by  B.  against  C.  on  tliis  bill  of  exchange  (a). 


(o)  Pfitlv.  Vnnbaltnbtrg.iCumf. 
439--£UenUirouEb. 

(p)  liid. 

<fl)  Griii»i  V.  2r*v,  3  B.  &  Adol. 
313. 

(r>  Hart  v.  Ktaman.  3  Csmp.  13. 
— Ellenborough. 

(()  DuffitU  V.  Crttd,  6  E*p.  52— 
Elleaboiough ,  Where  ■  pmrniuoiy 
Dole  made  abroad  wu  overdue  more 
thsD  twenty  years,  ^iicrc,  wlieiber  a 
jury  is  bound  to  preinme  payment, 
DDtnriihstanding  the  payee  resided 
abroad  duriog all  that  lime;  DuBtl- 


loii  ¥.  Wnierpark  {Urd).  1  D.  fc  R- 
\6;  Itnyl.  Dills,  281. 

(u)  Shirlty  r.Jaeebt,  4  Dowl.  P.  C. 
136;  2  ScDlt,  137;  1  Hodges.  244. 

(i)  Hoart  Y.  GnAam.  SCampb. 
57.-EllenbotouBh. 

(S,)  FoiKr  v.  JMu,  I  €.  M,  tc  R. 
71)3 ;  5  Tyr.  239 ;  5.  C.  nom.  Aitn- 
V.  £iU«v,  1  Uale,  10. 

((>  CampbtU  V.  Hadgtan,  G<m,  74. 
—Dallas. 

(n)  Ki«g  1.  Smith,  4  C.  &  P.  108. 
— TsDleiden. 
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doubted  whether  evidence  is  admissible  to  show  that  the 

i  k  a  im^y,  whero  he  appaan  by  the  terms  of  a  promissory  note 

4o  ba  mpnmipai  (b) ;  though  in  another  case  one  of  the  makers  of  a  jouit 

note  waa  allowed  to  show  that  he  was  a  mere  surety  for  the  other  party, 

-and  aa  knowii  to  the  plaintiff,  the  payee  of  the  note ;  and  that  the  plaintiff 

liaa  taken  a  eompoaition  from  the  principal  debtor  (c). 

lipi  JB  Mtion  oy  the  indorsee  of  a  bdl,  accepted  in  a  foreign  country, 
~^^Hk  a  party  in  London  undertaking  to  negotiate  it,  for  not  paying  over 
pwicaedsi  whioh  is  tried  after  the  bill  has  become  due,  parol  evidence 
,  be.  jpYOB  of  the  particulars  of  the  bill  {d).    An  indorsee  of  a  bill  or 
juitf  taidw  it  under  an  agreement  not  to  sue  the  indorser,  cannot  sue  such 
BMi^  mngjk  the  indoneinent  be  unqualified  (e). 


Sect.  XIII. — Witnesses. 

Having  now  shown  what  evidence  will  be  required,  and  what  may  be 
addnBad  at  the  trial,  we  shall  proceed  to  point  out  the  parties  to  the  bill 
cr  aaii^  who  may  be  called  as  witnesses.  And  it  may  be  laid  down  as  a 
geneial  nde  that  no  objection  as  to  the  competency  of  a  witness  will  be 
aTOitablff,  en  the  ground  that  he  also  is  a  party  to  the  same  bill  or  note, 
nalev  he  be  directly  interested  in  the  event  iS  the  suit,  and  is  called  to 
aifie  aneh  evidence  as  would  support  his  interest ;  or  unless  the  verdict, 
til  evidenoe  is  calculated  to  obtain,  wotdd  be  admissible  evidence  in 
Juafiivour  in  another  suit  And  this  objection  may  be  now  removed 
Older  the  provisions  of  the  3  &  4  Will.  4,  c.  42,  s.  26,  in  those  cases 
where  the  plaintiff  in  the  cause  is  fully  assured  that  he  shall  never  resort 
4o  tibe  witneas  for  the  payment  of  the  bill,  or  if  be  do,  that  he  will  not 
lequire  the  verdict  in  the  cause,  in  which  the  witness  appears,  to  support 
ar  prove  his  claim  against  him  (/),  An  indorser  of  a  note,  who  has  received 
aaoaej  from  the  drawer  to  take  it  up,  is  a  competent  witness  for  the  drawer^ 
IB  an  action  against  him  by  the  indorsee,  to  prove  that  he  had  satisfied  the 
Bole;  being  either  liable  to  the  plaint^  on  tne  note  if  the  action  were  de- 
ftated,  or  to  the  defendant  for  money  had  and  received  if  the  action  suo- 
oeeded ;  and  his  beine;  also  liable  in  the  latter  case  to  compensate  the  de- 
Andant  for  the  costs  mcurred  in  the  action  by  such  non-payment,  makes 
no  difference  (g).  The  indorsee  of  a  bill,  in  an  action  against  the  acceptor, 
liMiDg  called  a  witness  to  prove  the  indorsement,  who  disproved  it,  was 
afterwards  allowed  to  call  the  indorser  himself  to  prove  his  own  indorse- 
menty  aM  by  his  proving  the  handwriting  to  be  his  own,  he  would  make 
himself  liable  (A). 

This  evidence  may  be  offered  to  disprove  any  presumptions  raised  by 
4ie  act  of  the  witness.  Thus  the  acceptor  of  a  bul  is  a  good  witness  to 
prove  that  he  had  no  effects  in  his  hands  of  the  drawer  s  when  the  bill 
area  drawn  (t) ;  or  it  may  be  offered  to  invalidate  even  an  instrument 
which  the  witness  had  signed  {k).    And  where  the  drawer  of  an  accom- 

(h)  Price  V.  'Edmunds,  10  B.  &  C.  (g)  Bert  v.  KenAaw,  2  East,  458 ; 

578*  S.  P,  Chan  ington  v.  MUmr,  Peake,  6. 

(c)  Hall  V.  Wilcox,  1  M.  &  Hob.  (h)  Richardson  v.  AUan,  2  Stack. 
58«— lenterden.  334. 

(d)  Hunt  V.  Alewyn^  1  M.  &  P.  (t)  Staples  v.  Okines,  1  Esp.  332. 
433  ;  3  C.  &  P.  284.  — Kenyoa. 

(«)  Pike  \.  Street,  M.  &  M.  226.—  (k)  Jordaine  v.  Lashbrook,  7  T.  R. 

Tenterden.  601 ;  Cooper  v.  Davis,  1  Esp.  Ca.  463. 

(/)  See  ante,  21. 
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modBtioii  IriU  misapplied  Ihc  bill,  and  tlie  acceptor  brought  trorct  to  re- 
eorer  it  from  a  lh.WL  parly,  to  wboiu  tbe  drawer  had  iinprupcii}'  pud  it 
aM'sy,  it  was  held  tliat  the  draKcr  nu  a  competent  nltneas  lo  supputt 
the  pbunlifTi  caac(i'). 

In  an  oction  by  indoraee  against  acceptor,  the  latter  may  call  the  payee 
u  a  witness  to  prorc  that  the  bill  was  void  in  jta  creation<  r). 

So  ft  witneaa  will  be  competent,  when  his  interest  n-Ql  be  the  tsnw 
whichever  way  the  verdict  is  given  {k),  at  where  the  verdict  he  seeks  to 
obtain  would  be  against  him.  Thus  in  an  action  on  a  note  by  the  indorsee 
asainst  the  indorser.  the  maker  is  a  compeleul  witneH  for  the  plaintiifoii 
the  ground  of  enuol  interest  both  wsys(/).  So  the  drawer,  where  he  has 
not  received  notice,  may  be  a  witneaa  for  the  acceptor  to  prove  it  paid  (m). 
And  in  an  action  by  indorsee  ugainat  acceptor  of  a  bill  misrecited  in  the 
declaration,  the  plaintiff  nmy  call  tlie  drawer  to  prove  money  paid  to  him 
by  the  plaintiff  on  the  bill,  and  that  is  good  evidence  against  itie  acceptor 
on  a  count  for  money  had  and  received  (ii). 

In  nn  action  on  a  bill  against  tlie  acceptor,  the  drawer,  who  has  obtained 
liis  certificBl«,  ii  a  competent  witncas  for  the  defendant,  to  prove  that  tbe 
bill  had  been  usuriously  discounted  (<i). 

In  an  action  by  the  mdorsee  ag^nst  the  acceptor  of  a  bill  of  exchange, 
if  the  defendant  have  taken  the  benefit  of  the  Insolvent  Debtor*'  Act, 
and  set  down  the  drawer  ai  a  creditor  in  his  schedule,  the  drawer,  nol- 
vrithstsnding  this,  is  a  competent  wiineas  for  the  p1ainliff(;)).  One  joint 
maker  of  a  promtfagry  note  ia  n  good  witness  lo  prove  t!ie  signature  of  the 
other  (y).  And  in  an  action  by  the  indoc«ee  against  the  drawer  of  ■  bill 
drawn  without  consideration,  the  payee,  who  indorsed  it  to  the  plaintiffin 
payment  of  goods,  is  a  competent  witness  to  prove  the  conaideralion  Ibr 
the  indorsement  (r). 

In  an  action  against  the  acceptor  of  a  bill  accepted  for  the  accommoda- 
tion of  (he  drawer,  the  latter  is  not  a  competent  witness  lo  prove  that  the 
holder  discounted  the  bill  on  usurious  terms  (i) ;  because  he  does  not  stand 
indifferently  liable  to  the  holder  and  the  acceptor;  for  tbe  holder  can 
recover  against  him  only  tbe  contents  of  the  bill ;  but  the  acceptor  is  en- 
tilled  lo  recover  against  him  both  the  amount  of  the  bill,  and  also  all  da- 
mages he  may  have  sustained,  including  tlie  coats  of  the  action  against 
bimself(f). 

In  an  action  by  tbe  indorsee  against  the  drawer  of  a  bill,  it  appeared 
bv  the  plaintiff's  case  tliat  he  bad  received  it  from  the  acceptor  m  dii- 
-cnarge  of  a  debt  due  from  him.    For  the  defendant,  it  was  stated  that  the 


(i;  Faneuurl  v.  Bull,  1  Biag.  N.  R. 
681  i  1  Scott,  6i&;  1  Hodges,  98. 

(J)  Jtn-daini  v.  Laihbraki,  7  T.  R. 
601  i  Bod  see  Walloa  v.  Shtlly,  1  T. 
R.  296 ;  and  Hart  v.  M'lnlaik,  1 
Esp.  29B.  Tbe  iadorser  of  a  bill  is 
an  sdmiisible  witaeii  to  invalidite  it ; 
<td  fuare  ;  Adanu  v.  Liagtnt,  Feake, 
117.— KeayoQ;  bat  see  Phathtm  v. 
Whiimort,  Peake,  40. 

(k)  Sec  anlt,  23. 

(I)  Vtnmsg  v.  ShullUimrth.  Dajl. 
Bills,  422. 

(m)  Hnnwhrty  v.  Afcron,  Peake, 
52.— Kenyoa. 


(n)  Le  Sage  i,  Johnun,  Forrest,  23. 

(0)  Aikton\.  Longa,  M.  &  M.  127. 
— ieoteiden. 

(p)  Cropfey  V.  earner,  4  C.  &  P. 
— Tenlerden. 

(9)  York  V.  BUtt,  5  M.  &  S.  71  i 
and  see  Mum  T.llIainiKiri>i£,2Moore, 
9, 

(r)  ShnttUaorth  v.  Slt^itta,  1 
Campb.  408.— Elleaboronrb. 

(1)  HiTdaitkt  I.Btmckari,  Gow, 
113. -Dallas. 

(I)  Jmav.Broaiu,  4TBunt.464. 
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Hll  VM  MMpCed  in  diiehftTge  of  part  of  a  debt  due  from  the  acceptor  to 
the  dimwcr;  that  it  was  incrorMd  and  delivered  to  the  acceptor,  in  order 
that  he  wa^t  get  it  discounted,  and  that  he  delivered  it  to  the  plaintiff, 
upon  condition^  that  if  he  procured  cash  for  it,  he  might  retain  out  of  it 
the  amoont  of  the  debt  due  to  him  from  the  acceptor,  but  that  he  never 
did  get  eaih  for  the  bill :  it  was  held,  that  the  acceptor  could  not  be  exa- 
mined Id  prove  these  &cts;  for,  although  he  was  uninterested  as  to  the 
nmonnft  aouriit  to  be  recovered  on  the  bill,  he  was  interested  as  to  the  costs 
Msinst  which  he  would  have  to  indemnify  the  defendant  if  the  plaintifl' 
obtained  a  verdict  {y).  In  an  action  by  indorsee  against  acceptor,  the 
latter  ouinot  call  the  indorser  as  a  witness,  to  prove  that  the  plaintiff  had 
no  right  to  rccovei'  u^wn  the  bill,  having  merely  received  it  from  the  in- 
doner  in  trust  to  obtain  payment  of  it  xtotsi  the  acceptor  on  account  of 
the  indorser  himself  (js). 

In  an  action  on  a  note  by  indorsee  against  the  drawer,  tlic  payee  was 
admitted  to  be  a  good  witness  (a) ;  or  in  an  action  by  the  second  indorsee 
acainst  drawer,  Sie  first  indorsee  is  a  competent  witness  for  the  plain- 
tmr(6).  So  in  an  action  by  indorsee  against  drawer,  a  prior  indorser  is  a 
competent  witness  to  prove  that  the  defendant  promised  to  pay  the  bill  after 
it  had  become  due  (r).  Where  A.,  who  is  indebted  to  B.,  gives  him  a  bill 
of  C.  to  get  discounted,  and  B.,  instead  of  discounting  it,  holds  the  bill  as  a 
security  m  the  debt  of  A.,  contending  that  A.  gave  it  to  him  by  way  of 
payment  of  his  debt;  in  an  action  upon  this  bill,  brought  by  B.  against  C, 
A.  is  not  a  competent  witness  to  prove,  on  the  part  of  the  defendant,  that 
he  delivered  the  bill  to  B.  merely  to  get  it  discounted,  and  not  as  payment, 
without  a  release  (d). 


Sect.  XIV. — Op  the  Verdict. 

We  shall  now  proceed  to  consider  what  a  verdict  will  include  where  it 
is  given  for  the  plaintiff.  Tliis  in  the  case  of  inland  bills,  we  have  before 
seen,  will  be  somewhat  influenced  by  the  fact,  whether  a  protest  has  been 
obtained  or  not  (e).  If  it  have  not,  interest  may  be  given  by  the  jun%  and 
audi  interest  upon  a  bill  or  note  is  to  be  considered  as  damages  for  the 
detention  of  the  principal  money,  and  forms  no  part  of  the  original  debt ; 
where,  therefore,  a  promissory  note  was  made  aoroad,  and  the  payee  did 
not  sue  upon  it  until  thirty  years  afterwards,  and  the  jury  refused  to  give 
interest ;  it  was  held,  after  verdict,  that  the  Court  couui  not  increase  the 
amount  of  the  verdict  by  adding  such  interest  (y).  So  the  jury  may 
prq[ieriy  refuse  interest  for  any  time  that  the  bill  has  been  in  the  bands  of 
an  alien  enemy  (g).  And  where  the  maker  of  a  promissory  note  pays 
money  into  the  hands  of  an  agent  to  retire  it ;  and  the  a^ent  tenders  the 
money  to  the  holder  of  the  note,  on  condition  of  having  it  delivered  up ; 
and  the  note  being  midaid,  this  condition  is  not  complied  with ;  and  tne 
agent  afterwards  becomes  bankrupt  with  the  money  in  his  hands ;  the 
maker  is  still  responsible  on  the  note,  but  the  interest  is  not  recoverable 

(y)  Edmonds  v.  Lowe,  8  B.  &  C.  (c)  Stevens  v.  Lynch,  12  East,  38  ; 

407  ;  3  M.  &  R.  427.  2  Campb.  332. 

(s)  Buehland  v.  Tankard,  5  T.  K.  (d)  Harman  v.  Lasbreit,  Holt,  390. 

678  ;  1  Eip.  86.  —Gibbs. 

(a)  Cooper  v.  Davies,  I  Esp.  463.  (e)  Vide  p.  1220. 

— KenyoD.  (J)  Du  Belloix  v.  Waterpark  (  Lifrd), 

(b)  Hewitt  V.  Thompson,  2  C.  &  P.       1  D.  &  R.  16 ;  Bayl.  Bills.  281. 
372.— Best.  (g)  Ibid. 
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le  orihe  tendcr(i).     But  it  would  ^>pear  that  interest  li  mI 


prodaei!d(m). 

iDtMKHt  i»  given  on  a  note  of  hand  from  tlie  time  of  its  becoming  p«j» 
tiAe  (u).  And  vhere  a  note  is  payable  by  instslnienl)!,  nnil,  oh  fBilure  rf 
naymcnl  of  any  InituUnputt,  ttie  wbalo  iilo  become  due,  tlie  intereal  ia  to  ba 
ctJintla[«l  on  the  whole  sum  remaining  unpsid  on  defnult  of  any  inst^ 
mcnt,  and  ni>t  on  ihc  re^pwtive  instalmonta  at  tlie  ropcctiTc  tiines  when 
they  would  become  payable  (t>).  So  in  tin  aclion  againgt  tbe  drawer  of  a 
foreign  WU  disbonourfd  bere  for  non-niveptaiice,  where  the  plaintiff  i* 
allawed  a  pefcenla^  in  the  name  of  damnges,  be  is  only  entitletl  tn  in- 
terest from  the  day  when  the  bili  ought  lo  have  been  paid  (p).  But  wb«H 
ibere  is  no  allowance  for  datnogea,  the  pisiiiliff  is  entitled  to  tnteresl  from 
Jih".  day  the  bill  was  dishonoured  for  non-BCwplancc  ('/). 

The  drawer  of  a  bill  which  is  dishonoured  liy  the  acceptor,  ia  not  lioUf 
to  pay  interest  for  the  lime  which  elup>e«  between  flie  day  whereon  llM 
bill  becomes  doe,  and  tbe  day  when  the  drawer  receivra  notice  of  the  dff> 
honaur(r}.  Aod  where  an  aeent,  having  money  in  his  hand*  betonemg 
to  bit  principal,  purchues  hiUa  of  eiehuige,  which  he  indotsee  t^woaql 
te  Ike  lattn,  who  at  dw  lime  of  the  indemetnent  is  dead,  tat  the  ageBt 
does  not  know  it ;  the  udminintrnMr  of  the  prindpn!  h  only  entitled  to  r»- 
coi-er  interest  on  billK  accepted  uffer  the  deslh  of  tlie  intestate,  from  lie 
time  of  the  demand  of  paynient  nmde  by  the  admin istmtiH",  and  not  from 
tbe  time  the  billg  became  Aue  (s). 

When  a  bill  ia  made  payable  with  interest,  it  ia  to  be  calculated  (rom 
the  date  (f).  A  bill  or  note  payable  on  a  day  cerlaiii,  carries  interest 
from  that  day,  unless  the  non-payment  has  been  occasioned  by  the  n^- 
gence  of  the  holder  (u) ;  hut  the  expenses  of  noting  and  postage  inewred 
on  its  rettmi  are  not  recoverable  by  the  hinder,  unless  specially  laid  m 
damages,  and  proved  accordingly  (t). 

So  aa  indorser  of  a  bill  having  had  an  action  brought  against  Um  faf 
the  indorsee,  ii  not  entitled  to  recover  iVom  the  acceptor  the  costs  iacumd 
ID  such  action  (y).  And  w^ere  the  accommodation  acceptor  of  a  biH, 
takes  it  up  and  pays  it  lo  a  bonA  fide  holder  alter  action  brought  by  hii^ 
he  cannot  recover  the  costs  of  such  action  against  tbe  parties  liable  l» 


(t)  Dent  V.  Du'in,  3  Camp.  296.— 
Ellenboroagh. 

(h)  Ex  part*  CMki,  1  Rose.  317. 

(1)  Piem  V.  FutlurgiU.  3  Bing.  N. 
R.  ICT  ;  2  Scott,  334  ;  1  Kodges,  351. 

(id)  Frutr  t.  Brotm,  R.  &  U.  145. 
_AbbotL 

(m)  LiUigaa  V.  Lyon,  Coop.  C.  C. 
29. 

(d)  Bbikt  V.  Laartnct,  4  £sp.  148. 
— EUeoborough. 

(p)  Ganll  V.  MackiniU,  3  Camp. 
61. — Ellenborou^b. 

(9)  HarriKm  v.  Dickun,  3  Csmp. 
53,  a.— Ellenbonugh. 

(r)n'aU(rv.Bam(i,&Ttiu)t.240; 
1  Marsb.  36. 


(j)  jtfiirroy  v.  Eott  India  Compaitf, 
5  B.  4  A.  204. 

(0  Z)i>iiianv.  DiMtn,  B.&M.3ai 
—Abbott;  S.  P.  KiiMrlts  v.  IVest, 
1  Stark.  452~i:i]eDbomiigh  ;  sod  n« 
HopptT  V.  Ru*mimd,  1  Stuk.  507. 

(k)  Laing  r.Sttnt.  3  U.  &  R.  561 ; 
5.  P.  Upton  *,  FwTon  (Lerd),  6  Vea. 
juQ.  801.  SimbU,  where  a  note  is  re- 
gulatlyiDdonedwithacknowledgmenU 
of  receipt  of  Interest  up  to  a  given  tima^ 
it  ii  primd/acii  oiidencB  of  iateteit 
being  due  liooi  that  timei  Braley  f. 
Cniniladt,  1  Prices  P.  C.  144. 

(x)  Ktndruky.  Lamm, iTsi.tM; 
2C.lt  J.  4DS. 

(yj  DuicHn  V.  Morgan,  9  B.  &  C. 
61B. 
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Idm  ftr  the  warn  paid  on  the  bill  (a).  So  where,  in  an  action  by  payee 
agnmt  acceptor  of  a  bOl  of  exchange  drawn  by  a  third  person,  the  de- 
fendant paia  lOi.  into  Court  on  the  money  counts ;  nothing  more  was 
due  on  ifae  InD,  and  there  had  been  no  other  account  or  transaction  be- 
twecD  the  plaintiff  and  defendant ;  it  was  held,  that  the  payment  on  the 
aocouDt  itated  was  an  answer  to  the  whole  action,  and  tnat  the  plaintiff 
could  not  [recover  nominal  damages  on  the  special  counts  (6).  Where  a 
bill  indoned  over  is  not  duly  paid,  the  indorsee  may*charge  the  indoiscr 
with  intcfeati  exchange^  and  other  incidental  expenses  beyond  the  amount 
of  5/.  per  cent.,  if  soch  chaiges  are  reasonable,  warranted  by  usage,  and 
not  miule  a  cokmr  ibr  usury  (c). 

Where  the  action  is  on  a  foreign  bill,  and  the  exchange  in  the  country 
is  against  us^  a  Question  has  been  raised  who  is  to  sustain  this  loss ;  and 
it  has  been  decided  that  the  acceptor  of  a  foreign  bill  is  not  liable  for  re- 
exchange^  nor  for  more  than  the  principal  siwi,  together  with  interest, 
accordinff  to  the  legal  rate  of  interest  where  the  bill  is  payable  (d). 

Bat  mere  A.,  in  England,  drew  a  bill  on  B.  in  a  foreign  country, 
whidh,  afttf  having  been  ncue^otiated  through  another  foreign  country,  was 
jii'tjautBd  toB.,  who  refused  to  pay  it  on  account  of  the  law  of  the  country 
m  whidi  he  resided  having  proubited  such  payment ;  it  was  held,  that 
the  dnnrar  was  UaUe  for  the  whole  amount  of  the  re-exchange  between 
the  ififlbint  countries  («). 


(a)  Raaeh  v.  Thompson,  M.  &  M. 
487. 

(^5)  'Emrbf  v.  Bowman,  1  B.  £c  Adol. 

(e)  Awriot  ▼.  Thomas,  2  T.  R.  52. 
Tbe  charge  of  lOs.  per  pagoda  oa  a 
BUI  ictemed  pfotertsd  from  India,  is 
not  eneessive,  though  it  was  taken  in 
pBjieani  hers  at  the  rate  of  6«.  6d.  per 
Vttoda;  \ikkL  There  being  a  law  in 
ffonsyiveeia,  that  hills  drawn  or  in- 
dssaca  then  on  perMos  in  England, 
and  pralntad,  shoold  be  paid  to  the 
helds^  with  30/.  per  cmt.  for  damage ; 
bills  drawn  on  a  merchant  in  Eng- 
land were  accepted  by  him,  he  then 


becoming  bankrapt  before  they  were 
due,  they  were  protested  for  non-pay- 
ment ;  the  drawee  having  paid  the 
money  due  on  the  bills  and  the  20L 
per  cent,  to  the  holder,  was  permitted 
to  prove  both  under  the  conunission ; 
Francis  v.  Rueker,  Amb.  672. 

(d)  Woolsey  v.  Crawford,  2  Camp. 
145. — Ellenborougfa;  JSapiery,SchneU 
der,  13  East,  420}  and  see  Goldmid 
V.  Tate,  3  B.  &  P.  55. 

(e)  3ielUsh  ▼.  Smeon,  2  H.  Black. 
378 ;  and  see  also  PoUard  ▼.  Merries, 
3  B.  &  P.  335 ;  De  Tastet  v.  Baring, 
1 1  East,  265,  in  both  which  cases  re- 
exchange  was  allowed. 


<     IS"    ) 


<(  Stamp  n 
iionil    


5.  Oftl^LUlilllvifUuOM' 
prMlAtBmrf   I 


7.  (yparlinibr  Soncfi   . 


Sect.  I.— Niitdrc  akt>  Eeduuiies  or  i  So\o. 
A  Bond  or  ablitalion  i*  an  inilnimeiit  under  seal,  whervby  aperwn 
oblige!  himielf,  bii  brin,  encmtoTH,  and  administnUon,  to  pay  to  anO' 
thcT  penoa  a  cmain  tum  ormonej'  at  an  apptuntied  daj.  or  tn  do  or  nifla 
■ome  Mher  act  or  tbing.  The  party  biudiiighimulf  is  termed  the  eblignr, 
and  llie  pnrty  bound  ihc  olligec.  If  ibe  bond  contain  no  more  than  above 
deicribed,  it  is  termed  a  simple  or  ungle  one,  simpUi  Migatio ;  but  ^ 
nerally  a  condition  is  added,  that  if  the  obligor  does  Home  act,  the  oUigabon 
^allbe  void,  or  else  that  il  shall  remain  In  tiill  force:  as  parent  of  rent, 
perfottnance  of  covenants  in  a  deed,  or  repayment  of  a  pnncipal  nun  of 
money,  borrowed  of  (he  obligee,  with  interest,  vhich  principal  sum  is 
UBuaify  one-half  of  the  penal  sum  speciBed  in  the  bond  (u).  A  bond  is  a 
ipecialty,  and,  consequently,  is  to  be  preferred  to  simple  contracts  in  a 
courae  of  administration. 

The  requisites  to  make  a  good  bond  arc, — that  there  should  be  an  obligor 
end  obligee,  with  a  duty  to  be  performed,  to  vhicli  the  former  ia  bound  ciy 
■ufiicient  words,  and  that  the  instrument  be  duly  executed.  Almost  erery 
one  may  be  an  obligee  with  the  exception  of  sole  corporations  in  tbdr 
corporate  capacities  (6) ;  hut  tbere  are  several  disabilities  which  prerait 
parties  from  becoming  obligors.  These  have  been  before  pointea  out  in 
a  previous  chapter  (r). 

As  to  the  duty  and  the  words  by  nbicb  it  is  expressed,  it  has  been  laid 
down  that  these  instruments,  being  merely  ocknowledgments  of  debts,  are 
not  necessarily  expressed  in  the  usual  technical  form  of  a  deed,  but  may 
be  couched  in  any  terms  declaratory  of  the  intention  of  the  party  to  become 
bound,  which  will  be  sufficient,  provided  the  instrument  possess  the  other 
requisites  ;  hence  a  mere  memorandum,  "  I,  A.  B.,  have  agreed  to  pay 
J.  3.  20/.,"  has  been  held  a  good  faond([i).  So  tbe  following  wTiting, 
"  I  do  acknowledge  to  Edward  Walson  by  me  20/.  upou  demand,  for 
doinc  the  work  in  my  garden,"  was  held  a  good  bond  (e).  And  Uiese 
words,  "  I  am  content  to  give  to  W.  101.  at  Michaelmas,  and  10/.  at  our 
Lady-day,"  was  determined  to  amount  to  on  obligation,  and  an  eipresi 
en^igemeni  to  pay  (/). 

To  make  the  execution  of  a  bond  valid,  it  must  be  written  or  printed  on 


M  2  B1.  Com.  340. 

(OWfllwnv.SBwd.Vent-aaa. 

(6)  Co.  Liu  9  a. 

(/)2  Leon.  119;   2  Holl.  Abr 

?()  Vidt  anU.  167. 

(d>  Uon.  26. 
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paper,  vellum,  or  parchroent,  and  must  be  sealed  and  delivered.    But 
signing  is  not  essential,  nor  does  it  matter  by  what  seal  the  impression  is 
made  (g) ;  or  where  there  are  several  parties,  if  no  more  than  one  piece 
of  wax  be  afiSxed  (A).    And  if  the  bond  be  drawn  purporting  to  be  exe- 
cuted by  several  parties,  and  only  one  execute  it,  it  will  bind  him  (t) ;  or 
where  it  is  executed  by  incompetent  parties,  as  in  the  case  of  infants  and 
Jeme  coverts,  and  competent  parties  (j) ;  though  the  incompetent  parties 
will  not  be  bound,  yet  the  others  will.    It  is  not  necessary  that  the  obli|;or 
should  himself  seal  the  bond,  but  any  thing  that  amounts  to  a  recognition 
by  him  of  an  impression  already  made  to  be  his  seal  will  be  suiiicient(/c). 
No  particular  form  is  necessary  for  the  delivery  of  a  bond,  the  mere 
throwing  it  on  a  table,  or  any  act  or  word  from  which  the  intention  of  the 
obligor  to  put  the  bond  in  the  possession  of  the  obligee  may  be  inferred,  is 
sufficient  (I).    But  where,  on  an  issue  of  nan  estjhctum,  the  jury  found 
that  the  defendant  signed  and  sealed  the  oblifi;ation,  and  laid  it  on  a  table, 
and  that  the  plaintiff  came  and  took  it  up,  this  was  held  not  to  be  the  de- 
fendant's deed,  without  other  circumstances  found  by  the  jury  (m).     A 
delivery  to  a  third  person,  for  the  use  of  the  obligee,  makes  the  bond 
e£fectaal  from  the  instant  of  such  delivery,  although  the  person  to  whom 
the  bond  is  delivered  be  not  the  agent  of  the  obligee  (n).   And  in  the  case 
of  a  corporation,  the  affixing  their  seal  without  any  delivery  is  suffi- 
cient (o). 

Where  a  bond  is  delivered  to  a  third  person  to  be  delivered  to  the  obli- 
gee when  he  should  agree  to  accept  it  upon  the  terms  on  which  it  is  made, 
It  is  considered  as  an  escrow,  to  be  delivered  to  the  obligee  upon  performance 
of  the  condition,  and  then  takes  effect  from  the  original  sealing  and 
delivery;  and  although  the  obligor  and  obligee  are  both  dead  before  the 
condition  performed,  yet,  upon  the  performance  of  it,  the  bond  is  good  to 
charge  assets  (p).  If  the  delivery  were  to  the  obligee  himself  as  a  bond 
upon  condition  performed,  it  would  take  effect  immediately,  notwithstand- 
ing the  non-performance  of  the  conditions  (q). 

A  bond  will  be  good  though  it  want  a  date,  or  have  a  false  or  impossible 
date;  for  the  date  is  not  of  the  substance  of  the  deed ;  and  the  day  of  the 
delivery,  and  not  the  date,  is  the  time  from  which  it  operates  (r) ;  so  that 
though  it  be  delivered  before  the  day  it  is  dated,  it  will  be  good,  and  may  be 
declared  on  as  of  the  date  of  its  delivery  (s).  So  a  bond,  bearine  date  in 
the  time  of  a  person's  minority,  if  executed  by  him  after  attaining  his 
majority,  will  bind  him  {t). 


(g)  Vin.  Abr.  Fail.(H.) ;  Parkins, 
132 ;  Shep.  Touch.  57. 

(A)  Ball  v.  Dunsterville,  4  T.  R. 
313 

(i)  Ellint  v.  Davu,  2  B.  &  P.  338. 

(J)  Roll.  Rep.  41. 

(k)  Powell  V.  Blackett,  1  £sp.  97. 

(0  Co.  LitU  36  a ;  Cro.  Eliz.  835. 

(m)  Leon.  195;  Cro.  Eliz.  122; 
and  see  Fox  y.Wright,  Cro.  Eliz.  613. 

(n)  Alford  v.  Lte,  Cro.  Eliz.  54 ; 


Dot  d.  Gamont  v.  Knight,  5  B.  &  C. 
692. 

(o)  Vin.  Abr.  Fait,  (J.) 

(p)  Graham  y.  Graham,  IVes.jun. 
274;  Bac.  Abr.Oblig.(C.). 

(9)  Co.  Litt  36  a ;  Shep.  Touch. 
59;  Vin.  Abr.  Fait,  (O.) 

(r)  2  Co.  5. 

(0  2  Co.  4,  6 ;  3  Keb.  332. 

(0  Shep.  Touch.  72. 
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a/'  wn(fl>ng  tapalU  tf 
I.  Geneni  Cuiutruetion.'] — [I  has  been  laid  down  Ihat  nhens  llit  con- 
dition  of  a  bond  u  origirialiy  imposaiblp,  ^p  buDd  is  absolute  ;  nlicre  ibe 
condition  l>  originntly  illtgal,  the  bond  ii  Toid ;  wh^re  the  cointidoa 
•nhsequeiitty  becomes  impossible  fry  tlir  ort  of  the  obligor,  or  of  a  tlnutger, 
the  bmid  is  furfeitrd :  where  it  becomes  impontible  by  the  act  of  the  obli- 
gee, the  bond  is  saved  (o). 

A  nngle  hill  or  bond  it  alwnys  taken  most  itrougly  agiunat  the  obligor, 
bat  the  condition  being  for  bis  benefit,  is  constmnl  molt  strongly  in  hi) 
&nn]i(v).  The  Court,  however,  vill  in  all  t-aies  ioA  to  the  intent  of  the 
or  reject  visible  words,  mid  supply  lui  nccidentjJ 
"ivv  effect  to  it  (t).  In  doing  this,  tbe  i/Hf^  of 
iheobli^'iir,  .:^:']  :1:<-  ' :    i  i  -■•■;■  "t'  the  obligee,  will  be  re^rded  at  upland 

IVliLLi  fir!  iliEit  a  culleclor  of  eliurcli  and  poor's 

H  faithful  account  to  the  obligees  or  their  iini  ni«l. 
night  be  received  by  him,  or  come  to  his  hands,  pONB- 
anl  to  and  in  execution  of  his  said  office  of  collector,  it  was  held,  that  tb« 
obligor  was  not  answerable  for  monies  received  by  him  on  account  otanj 
year  subsequently  to  that  in  which  the  obligees  were  in  office  (y). 

Id  another  case,  the  condition  of  a  bond  givt'n  to  eommiaiionen  of 
■ewen  by  a  collector  of  rates  was,  that  the  collector  should  at  all  tinui 
render  a  faithliil  account  to  the  contmissionen  for  the  time  being  of  all 
■ut^  sumi  of  money  e>  hod  already  been  collected  or  received,  or  whi^ 
thereafter  should  be  collected  or  received  by  him,  by  virtue  of  any  ratei 
fiir  and  on  account  of  such  commissioners,  and  shonld  pay  to  the  commit- 
nonen  for  the  time  being  all  monies  already  received,  or  which  ■bonU 
thereafter  be  received  by  him :  it  was  held,  that  the  collector  was  bound 
to  account  for-and  ptty  to  the  commissioners  for  the  time  being,  rams  rf 
money  collected  and  received  by  him  by  virtue  of  a  rate  made  by  commil- 
sioners  acting  under  a  commisraon,  ivliich  expired  before  the  execution  of 
the  bond  (<). 

And  where  a  bond  which  was  given  to  secure  the  faithful  pnfbrmaiice  ct 
the  office  of  a  collector  of  parochial  rates  (who  wnbyact  of  pariiameDt  to 
be  ^pointed  by  trustees  for  a  year,  and  then  to  be  capable  of  re-election,) 
was  conditioned,  that  "  from  time  to  time,  and  at  all  times  tberealter, 
during  such  time  aa  be  should  continue  in  hia  said  office,  whether  by  vir- 
tue of  his  said  appointment,  or  of  any  re-appointment  thereto,  or  of  any 
such  retainer  or  employment  by  or  under  the  authority  of  the  said  trustees, 
or  their  tuecetKirs,  tu  be  elected  in  the  manner  directed  by  the  said  ael^ 
he  should  use  his  best  endeavours  to  collect  the  monies  recovered  by  means 


cited  ic 


■k  V.  Susi 


J»lii(inerror),  6Nev.&M. 
(o)  Shep.  Touch.  375. 
(u)  Colli  V.  Hutuu,  8  B.  &  C. 
(■)  1  Saaad.  66  a,    a.  1 ; 
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<£  ^Sait  xatiiy  in  the  then,  or  in  any  subsequent  year,"  &c.  &c. :  it  was  held, 
ifatit  tlw  oli^stion  of  the  bond  was  not  confined  to  the  year  for  which  he 

"wia  Qf^gfna^  appointed,  but  extended  also  to  all  subsequent  years  in 

whidi  be  was  continuously  re-appointed  (r). 

2.  Comdiikm  may  he  restrained  bu  the  Recitals,  or  a  Memorandum.] — 
Hie  CBodition  of  a  bond,  more  particularly  of  an  indemnity  bond,  may  be 
jwtanied  by  the  recitids,  though  the  words  of  the  condition  import  a 
Inger  liability  than  the  recitals  contemplate  (a) ;  nor  will  the  recitals,  pro- 
fieHiiig  to  state  the  agreement  between  the  parties,  confine  the  responsibility 
of  ihe  mreties  to  the  limits  therein  specified  (6). 

Thus  A^  B.,  and  C.  entered  into  a  bond  as  sureties  for  D.  and  £.,  the 
^onditkii  of  which  bond  recited  that  D.  was  on  such  a  day  appointed  col- 
lector of  tibe  diurch-Tate  of  the  parish  of  St.  S.  S.,  by  virtue  or  which  office 
lie  was  empowered  to  collect  and  receive  all  such  monies  as  were  rated 
aad  aaMMQ  on  the  inhabitants  by  virtue  of  the  said  rate,  and  for  which 
lie  was  accnantable  to  the  wardens  of  the  grand  account,  and  bound  the 
■aetieB  &rD.*s  duly  accounting  for  all  monies  collected  or  received  by  him 
on  account  of  the  above  rate,  as  also  on  all  and  every  other  rate  or  rates 
Ifaereaftar  to  be  made  and  collected  by  him  the  said  D. :  it  was  held,  that 
iSbe  maniitt  were  only  answerable  for  D.  in  that  single  appointment,  and 
iMit  on  h»  appointment  in  the  ensuing  year  (c).  So  where  the  condition, 
afler  xcdting  that  the  plaintiff  hod  deputed  one  T.  T.  to  be  deputy  post- 
master of  t&e  stage  of  Oxon  for  the  term  of  six  months,  was,  that  ir  the 
aud  T.  T.  did  and  would,  during  all  the  time  that  he  should  continue 
dspiity  postmaster  of  the  said  stage,  duly  and  faithfully  execute  tlie  duties 
tteieo^  then  the  obligation  to  be  void.  After  oyer  of  the  condition,  the 
defendant  pleaded  performance,  and  the  plaintiff  replied  assigning  a  breach 
of  die  oonoition  by  the  said  T.  T.  afler  the  expiration  of  six  months  from 
^bm  date  of  the  bond.  To  this  replication  the  defendant  demurred,  on  the 
cramd  that,  by  the  intention  of  the  condition,  he  was  not  to  be  responsir 
Ha  for  T.  T.  for  any  longer  time  than  six  months,  although  the  words  of 
It  ware,  that  during  all  the  time  he  should  continue  postmaster  he  should 
altive  and  perform  the  condition  of  the  bond.  The  Court  was  of  opinion 
diat  the  condition  referred  to  the  recital,  by  which  the  defendant  was 
boond  for  six  months  only,  and  judgment  was  given  for  the  defendant  ((Q. 

But  in  debt  on  bond  made  by  C.  and  his  sureties,  with  a  condition  recit- 
iog  the  Stat  of  27  Geo.  II.  c.  38,  and  that  C.  (four  years  before  the  date  of 
iSbe  bond)  was  appointed  by  the  churchwardens  and  parishioners  of  D.,  in 
nursoance  of  the  statute,  collector  of  the  poor  rates  to  be  levied  and  raised 
m  the  parish,  and  conditioned  that  C.  should  account  as  often  as  required, 
fx  an  monies  so  collected  and  received  by  him,  by  virtue  of  the  act,  &c. 
To  which  a  breach  was  assigned  for  not  accounting  for  monies  collected 
and  received  since  the  making  of  the  bond,  &c.  To  this  there  was  a  plea, 
that  C.  had  accounted  for  3\  tlic  monies  collected  and  re*  eived  by  him 
before  the  making  of  the  bond;  and  secondly,  that  the  office  of  collector 
was  an  annual  office,  and  that  C.  accounted  for  all  the  monies  collected 
and  received  by  him  within  the  current  year  of  office  in  which  the  bond 
was  made :  upon  demurrer,  it  was  held,  that  both  picas  were  ill ;  for,  by 

(s)  Angers  v.  Keen,  1  Mees.  &c  (c)  St.  Sai-iour'i,  Southtcarkt  v.  Bom^ 

Wck.390.  tock,  2  N.  R.  175;  and  see  Curling 

(«)  Pfartaitv.  Summersett,  4  Taunt.  v.  Chaiklen^  3  M.  Ac  S.  502,  and 

593.  Pepphi  V.  Cooper,  2  B.  &  A.  431. 

(6)  Sansom  v.  Bell,  2  Camp.  39.—  (rf)  Arlington  {Lord)  v.  Merrick, 
EUenborough. 

3  i2 


Bond. 

„  of  the  ulituic,  the  aj^intment  is  protpective,  to  coliect  lutuit 
_ld  not  rclnupcctivr  only,  and  the  coiidLtioD  a  in  the  woi^  of  tht 
withoul  any  rvRraining  norda ;  and  it  is  not  piraded  that  Ihe  offiirc 
armial  olBce  Bt  the  time  of  mtkiag  the  bond,  and  if  it  had  b«cn, 
yH  It  nnpeara  by  the  atsUitc  not  to  be  an  annual  office,  though  conceroing 
Vntei  wlxlch  are  raisfd  in  the  coursa  of  Hyear(c). 

But  Ihuugli  the  recital!  may  rcDlnin  tlie  condition,  they  canDot  aflcd 
the  obtigatoiy  part  of  the  bond,  ot  limit  the  amount  of  the  penalty  herein 
contained  {J) :  hut  where  the  recitola  limit  the  aum  to  be  advanMd,  an 
adronee  bevniid  that  amount  will  not  avoid  ibe  bond  (g).  < 

The  condition  niiiy  be  also  restrained  by  a  mnnoraniium. 

A  bond  Taa  conditioned  that  the  obligor  should  indernntiy  the  <^ilig»e 
from  nil  Bums  the  latter  should  pay,  or  be  liable  to  pay,  on  the  obligor*) 
accoont;  and.  bffore  the  cierulion  11/  Ihe  bond,  a  mcmorBiiduui  was  tbeR- 
on  indoned,  that  the  obligee  "  hath  given  on  undertaking  not  to  «ue  upoo, 
the  bond  till  nfter  the  obligor's  death :"  and  it  was  decided,  that  this  me- 
morandum was  to  be  taken  ai  part  of  the  condilioD ;  and  made  Ihe  bond  in 
efiect  payable  only  by  the  represenlativesofthe  obligor  after  bis  death  (A). 
So  wbvre  at  the  time  of  executing  a  bond  to  aecure  a  sum  of  money,  the 
ohiinin  procured  a  letter  from  ine  obligee,  itatiug  his  intention  not  to 
oaD  m  tin  money  within  a  specified  ptnod,  if  the  interest  was  r^ulatlj 
paid,  it  wa*  decided  to  be  a  binding  undertaking  (i*). 

But  n  ccvenuni  not  to  sue  upon  a  bond  during  the  life  of  the  obligor; 
and  that  if  Hny  person  to  whom  ihe  obligee  should  osai^i  the  boud,  shotild 
recover  the  principal,  the  obligee  would  pay  the  dJigor  dtuing  his  life  in- 
terest on  the  amount  recovered,  was  held  no  bar  to  an  action  by  the 
assignee  of  (he  bond  in  the  name  of  the  obligee  (£).  In  another  ease, 
the  pi  aintiiF  declared  In  debt  on  a  bond,  conditioned  for  the  payment  of 
1000/,  The  defendant,  in  his  plea,  set  out  a  deed  poU,  which,  after 
reciting  that  the  plaintifT  would  become  entitled,  on  the  decease  of  tba 
defendant,  to  750/.  in  right  of  the  plaintiff's  wife,  by  virtue  of  a  deed  rf 
settlement  on  her  marriage,  and  (hat  she  bad  given  a  bond  to  the  plaintiff 
for  lOOOf.,  (the  bond  declared  on),  the  plaintiff  and  his  wife  released  Ihe 
sum  of  750/.,  and  the  plaintiff  covenanted  that  he  would  not  require  pay- 
ment of  the  1000/.  secured  by  the  bond,  nor  claim  interest  for  the  lame 
during  the  life  of  the  defendant ;  and  that  in  case  the  bond  should  be 
assigned  by  the  plaintiff)  and  the  defendant  should  be  required  by  the 
assignee  to  pay  the  principal,  the  plaintiff  would  pav  the  defendant 
interest  for  the  same  during  defendant's  life  :  it  was  held,  that  the  deed 
poll  did  not  operate  as  a  defeazance  of  the  bond,  and,  consequently, 
that  it  was  no  answer  (0  an  action  by  the  assignee  in  the  name  of  the 
obligee  (/). 

The  condition  of  a  bond,  executed  by  the  principal  and  two  sureties  in 
the  penal  sum  of  1000/.,  contained  a  recital  that  the  obligor  had  token  a 
farm  of  the  plaintiff  (the  obligee),  subject  to  the  payment  of  rent  reserved 
in  a  lease  of  even  date  with  (he  bond,  and  that  it  had  also  been  agreed 
b;  the  obligor  and  the  plaintiff  that  the  obligor  should  enter  into  a  bond 
with  two  sureties  in  the  penalty  of  500/.  ^r  the  due  payment  of  th« 

(e)  Curling  T.  Chulklm,  3  M.  &  (0  Ntrim  V.    Hotd.    1    Rust,  i 

S.  503.  Mylne,  1TB. 

(/)iaiIrtjy.Mnu(»i/,3Moore&  (*)  M.irlev  v.  Fr«r,  6  Biiig.  547  ; 

S.48e.  4M.&P.305.  TheieaiedyinlhiscsK 

(e)  Parhr  v.  Il'ist,  6  M.  &  S.  339.  woald  be  by  id  aclioa  oa  ihc  CDVcnaat. 

(A)  Burgh  ..  Prelum,  8  T.  B.  483.  (/>  fUd. 


Of  the  Condition, 


1275 


Bwt  bftTiiig  been  found  by  a  junr  to  be  due  to  the  plaintiff  to  the 
of  74(ML,  the  Court  refused  to  reauce  the  verdict  to  500/.,  to  which 
oiilj  it  «M  eontended  the  sureties  could  be  liable  by  virtue  of  the  recital 
in  wtt  condition  (m). 

3.  Tk€  CondUion  mutt  be  for  the  Petfomumce  of  a  lawful  Act."] — 
The  cnwHtinni  to  be  valid,  must  be  for  the  performance  of  a  lawful  act,  as 
if  it  be  pwmk  for  an  illegal  consideration  or  matter  contrary  to  law,  it 
viD  be  Toid  («) ;  ai  for  example,  where  it  is  given  for  a  consideration  in 
mtnint  of  trade  (o). 

So  a  bond  given  in  restraint  of  marriage  (p) ;  or  for  procuring  mar- 
riage; or  giren  after  marriage,  according  to  a  promise  made  before  (9) ; 
or  ibr  a  consideration  founded  on  champerty  and  maintenance  (r) ;  or 
for  the  «de  of  an  office,  contrary  to  statutory  provisions,  or  public  policy, 
irin  be  ▼oid(t).  So  all  bonds  given  for  a  consideration  taintea  with 
mnaiiy(Of  vsnry,  or  gaming,  will  be  bad  (u) ;  and  it  is  immaterial  whether 
tiie  game  be  lawful  or  not  (v). 

So  bonds  g^ren  for  a  reward,  for  electing  any  officer,  fellow,  scholar,  or 
otiher  penoo,  to  any  place  in  collegiate  or  cathedral  churches,  colleges, 
fi***«J«,  halb^  boepitus,  or  societies,  are  invalid,  and  cannot  be  enforced  {w). 

AR  contncts,  founded  on  any  illegal  stock-jobbing  transactions,  are 
imidi  as  by  the  7  Geo.  II.  c.  8,  made  perpetual  by  10  Geo.  II.  c.  8,  it  is 
fff*^'■*^«^l  "  That  all  contracts  and  agreements  whatsoever,  which  shall  be 
made  or  entered  into  bj  or  between  any  person  or  persons  whatsoever, 
npco  which  any  premium  or  consideration  in  the  nature  of  a  premium 
ihall  be  given  or  paid,  for  liberty  to  put  upon,  or  to  deliver,  receive,  accept 
cr  rdheey  any  public  or  joint  stock,  or  other  public  securities  whatsoever, 
er  any  part,  share,  or  interest  therein,  and  also  all  wages  or  contracts  in 
the  nafane  of  putg  and  refusals  relating  to  the  then  present  and  future 
jriee  or  value  of  any  such  stock  or  seciuities  aforesaid,  shall  be  null  and 
void  to  all  intents  and  purposes  whatsoever.'*   And  the  5th  section  enacts, 
"  That  no  money  or  other  consideration  shall  be  voluntarily  given  or  re- 
ceived for  the  compounding,  satisfying,  or  making  up  any  difference  for 
the  not  delivering,  transferring,  having,  or  receiving  any  public  or  joint 
flfeod^  or  other  public  securities,  or  for  the  not  performing  of  any  contract 
or  i^preement  so  stipulated  and  agreed  to  be  performed ;  but  that  all  and 


(m)  Ingleby  v.  Moutley,  3  M.  6c  S. 
438. 

(k)    Mitchell   v.    Reynolds,   1    P. 
Wms.  181 ;  and  see  ante,  1K2. 

(«)  See  ante,  179,  as  most  of  the 
cases  cited  there  will  apply  here  also. 
In  the  construction  of  an  engagement 
(a  bond)  not  to  open  a  shop  within  a 
mile  of  a  certain  spot,  the  shortest 
WSJ  of  access  by  the  footpath  is  to 
be  taken ;  Woods  v.  Dennett,  2  Stark. 
89. — EUeoborough.  In  another  case 
it  was  held  that  the  distance  must  be 
estimated  by  the  nearest  mode  of  ac- 
cess at  the  time  of  the  covenant— per 
Tenterden  and  Littledale;  or  as  the 
crow  flies — per  Parke ;  Leigh  v.  Hind, 
4M.&R.679;  9  B.  &:  C.  774. 

(p)  ArUe,  185 ;  and  see  \Vo*^oui$ 
V.  ShepUy,  2  Atkin.  540;  Baker  v. 
White,  Vem.  215. 


(q)  Roberts  v.  Roberts,  3  P.  Wms. 
75;  Drury  v.  Hooke,  1  Vern.  412; 
Smith  V.  Aifkwell,  3  Atk.  566. 

(r)  Ante,  185. 

(1)  Ante,  187. 

(f)  Fletcher  v.  Lord  Sondes,  3 
Bing.  530 ;  Bartlett  v.  Vinor,  Garth. 
251  ;  Partridge  v.  Whiston,  4  T.  R. 
359 ;  and  see  ante,  57. 

(u)  9  Anne,  c.  14,  s.  1. 

(v)  Sigell  V.  Jebb,  3  Stark.  1 ;  and 
see  Squires  v.  Whisktn,  3  Camp.  140; 
Broirn  V.  Btfr^/tfVy  Cowp.  281 ;  Hod- 
son  V.  Territl,  1  C.  &  M.  797  ;  Blac 
ton  V.  Fye,  2  Wils.  430;  Lynol  r. 
Longbotham,  2  Wils.  38 ;  Johnson  v. 
Bann,  4 T.  R.  1 ;  WhaUy  v.  Pajet, 2 B. 
&  P.  5 1 ;  Ximes  v.  Jaques,  6  T.  R.  499. 

(w)  See  31  Eliz.  c.  6,  s.  2, 3. 
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vtay  luch  coQliacut  anil  acn«nients  sUall  be  ^)ecifteal]y  ptsrfunned  aitd 
exKoInl  on  hII  tiin,  wid  itic  stuck  ur  wcurity  Uiori-by  agreed  Co  be  a»- 
nigaml,  mnifcrTxl,  or  litrlircrol,  iltali  be  actually  an  deno,  aud  lhi<  looncy 
or  ntber  (oiundcraiion  ibneby  agreed  to  he  given  aiid  paid  for  the  mmc, 
•ball  ba  actiuUtr  and  really  givcD  and  paid." 

Il  ha  been  deddcd,  in  a]ij>oaitioii  to  Foraier  opitiiana  (ir),  that  niunej 
Unl  Bid  amlied  by  the  borrover  for  the  exjiren  purpose  of  wMilrng  ImMI 
on  ■  (tiocfc'jeibbing  trntissciiiMi,  eoiiDot  be  Te«ovcre<l  bocV,  (iIthou|||!i  (li« 
lender  wa»  not  a  party  to  the  illegol  conlract  (r).  But  tl>e  stntute  abow 
refvrtvd  (o  haa  been  ciiiutrucd  to  apply  oniy  to  the  stock  of  this  country, 
and  thorelbTc  a  dealing  in  fbrdgn  bonds  is  not  iritliin  its  ineanuig(  v]- 

To  debt  nn  bond,  the  defendonl  pleaded  that  he,  by  his  broker,  mode 
unluvlid  contracts  for  the  purchow  of  ehnrea  in  the  miUif  fttnds,  and  the 
broker  bavins  voluntarily  paid  500/.  to  compound  the  difterenee,  the  dfr- 
focidant,  fbr  the  pur;>iise  of  securing  the  lepnyinent  of  Ibst  sitm.  gave  the 
broker  hia  iitonimory  note,  which  wat  indottod  after  il  became  due  to  the 
plointilb,  that  tlie  plainUSi  threatened  to  sud  the  defnidutit  on  the  nob^ 
and  that  the  defendant,  ii>  feat  of  that  mit.  ^ve  the  bund,  which  the 
j^intilBi  accepted  iu  heu  of  the  note,  well  knovjng  thai  tfae  note  had  bcni 

em  ni  811  ille^l  coondenttion.     It  was  hsid  that  bcth  tbe  note  md 
d  were  v^d(i). 
Bonds  given  Rir  any  coniideralion  &nt  violnles  Ihe  bankrupt  lawt  w9I 
be  void  (i;).     Or  Bhere  a  composition  is  entered  into  by  the  crsditort  of 
an  indiiiiiiifJ,  niid  a  toiittact  is  made  on  the  part  of  one  of  the  creilJlon  to 

i«celve  a  greater  amount  of  composition  than  the  others,  mcfa  contract  ■ 
considerea  as  a  fraud  upon  the  other  creditors,  and  will  be  void  (6).  llina 
where  the  creditors  of  the  plaintifl^  and  amongst  others  the  defending 
accepted  a  composition  payable  by  instalments;  and  the  defendant  lode 
a  new  band  tor  half  bis  demand,  and  only  took  the  composition  for  the 
other  half;  this  was  held  a  fraud  on  the  other  creditors,  and  roid(c).  Anl 
a  plea  stating  that  the  plaintiff  and  the  defendant's  other  creditors  agrgrf 
to  accept  a  composition  and  release  their  debts;  that  several  crediton,  re- 
lying iqion  the  agreement,  executed  a  release;  and  that  the  plaintiff  afNv 
warOB  obtained  and  accepted  the  bond  in  suit  for  the  residue  of  the  plant- 
tiff's  debt  by  fraud  and  covin,  and  without  the  knowledge  or  consent  of 
the  other  creditors,  is  tantamount  to  an  allegation,  not  of  fraud  and  oovin 
generally,  but  of  fraud  and  covin  effected  by  the  porticulnr  means  described 
In  the  inducement;  and  as  (he  facta  stated  do  not  show  any  stipulation 
for  the  giving  the  bond  contemporaneous  with  the  agreement  for  the  com- 
position, the  pimntiff  is  entitled  to  judgment  non  olalante  vcrediclo  after 
on  issue  upon  the  fraud  and  covin  foimd  in  &vour  of  the  defendant  (d). 


(toj  PnTie  V.  J/onnoi,,  3  T.  R. 
418 ;  Faihuit  v.  RiyiiBui,  4  Burr. 
2069  1  1  Dlai^k.  633. 

(t)  Connan  v.  Byct,  3  B.  &  A. 
179. 

(j))  Hmderiim  v.  Bide,  3  Strange. 
ISS;  and  see  Mortiner  v.  SalkM,  4 
Campb.  43. 

(j)  Anwty  V.  Mtrywalhtr,  2  B. 
ftC.  S73;  4D.&R.  86. 

(n)  Antt.  183. 

(b)  Tvraer  v.  Woole,  D.  &  R.  N.  P. 
C,a7  ;  saepojt,"  Composition  Deed." 

(cj  CidJ  V.  PJaiitow,  1  Anst.  202 ; 


and  see  ConitaiitnR  v.  Bkcke,  1  Col, 
287  ;  Lfkeaer  v.  Ho«,  4  Kut.  372  ; 
1  Smilb.  41;  Spnmer  r.  Whiilmi,  8 
Moore,  560;  Jackson  v.  Lamai,  4  T. 
R.  166;  Well,  ..  GiHing.  4  Moore,. 
78;  1  B.8tB.447;  KnSghl -r.Hunt, 
5  Bine.  429 ;  3  M.  &  P.  18;  Ccto- 
tnan  v.  Waller.  3  Y.  &  J.212 ;  Brgant 
V.  CAriitie,  1  Start.  329. 

(d)  Tuck  V.  Tioke.  4  M.  &  R. 
393;  2  B.  i  C.  437;  S.  C.  nom. 
y'c»/cv.r«c*,4Bing.224;  I2Mooie, 
436. 
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m  tfu»  prmBJplft  enfixosd,  that  in  one  ease  a  bond  to  secure 

e  defidencj  cca  enmpoeition,  which  was  not  communicated 

IBS  decieed  to  be  delifered  up  inUSi  costs,  though 

for  compwanising  criminal  proceedings  (/) ;  or  for  the 
of  Hk  nilgai  loaB  (g) ;  or  OT  any  traneaetioB  contrary  to  the  re- 
•(A)  ;  or  fiir  any  immoral  contract  (i) ;  or  upon  any  fraudulent 
^  \\SU  *^  *U  ^^  ^'^'^  camwt  be  enforced.    The  illegality  of  the 

SBodBtioii  oiue  bond  may  be  shown  by  the  plaintiff  in  stating  tne  bond 
ikidl^  with  tha  condition  in  his  declaration ;  or,  if  he  omit  to  state  the 
cooffiinis  it  BMiy  be  shown  by  the  defendant  in  his  plea,  and  the  Court 
wiB  eqpiallT  tdke  notice  of  the  illegality  in  either  case  (/c).  But  an  oUieor, 
ned  on  a  Doad  zneiting  a  certain  consideration,  is  estopped  from  pleamng 
Alt  ^Sbit  eomideration  was  different,  unless  he  can  maxe  it  appear  by  his 
nka  tint  tin  lesl  transaction  was  fraudulent  or  unlawful  (Q.  So  the  ob- 
^gor  <^  a  bond  conditioned  for  the  payment  of  rent,  at  the  rate  of  170/.  a 
jenr*  "aeeoBfing  to  an  indenture  of  lease,"  is  estopped,  in  an  action  on  the 
oond,  from  Mgrmg  that  the  rent  reserved  by  the  indenture  was  140/.  a 
year(ai}.  And  a  bond  given  in  lieu  of  another  security  founded  upon 
■1  eoniideralion,  of  which  the  obligee  had  notice,  will  be  void(n) ; 
if  die  obligee  took  the  bond,  ignorant  of  the  illegal  consideiation  on 
tiia  fiinner  security  was  given,  the  bond  will  not  be  afiected  by 

Wlm  t]ie  condition  of  a  bond  is  entire,  and  the  whole  unlawful,  it  is 
fa  Bioit  cam  void;  but  where  it  consists  of  different  parts,  some  of  which 
m%  lawftdy  and  others  not;  it  is  good  for  so  much  as  is  lawful,  and  void 
ftr  tiie  rest  (p) ;  as  where  it  was  conditioned  to  pay  money,  and  to  do  an 
wirieil  was  perhaps  simony :  it  was  held,  that  admitting  part  of  the 
^'^  MI  to  be  smioniacal,  yet  the  bond  was  good  for  the  payment  of  the 

4b  The  Bond  must  be  for  the  Performance  of  something  capable  of  being 
■tfjiswiir]  Tf  a  bond  be  for  the  performance  of  an  act  incapable  of  per- 
"■^"»*~*^,  the  bond  will  be  void.  Hence  in  a  bond  to  pay  money  at  a 
^y  past(r),  or  to  render  a  person  in  execution,  who  has  been  once  dis- 
dngedy  the  condition  will  be  void,  and  the  bond  remain  single,  provided 
iSbm  condition  is  underwritten  or  indorsed  (s) ;  but  if  it  be  incorporated  with 
Ae  obligatory  part  of  the  bond,  the  instrument  will  be  altogether  void(t)« 


(•)  An.  Gen.  v.  Griffith,  13  Ves. 
Jan.  581. 

(J)  Ante,  IS2. 
(#)  Anu,  185. 
(k)  AnU,  189. 

8)  AnU,  1^. 
)  Ante,  192. 

(It)  Duvergier  v.  Fellowes,  1  Clark 
lcFui.39;  lOB.  &  C.  826. 

(0  HiU  V.  Manchester  and  Salford 
Water  Works,  2  B.  &c  Add.  545. 

(m)  Lainson  v.  Tremere,  3  Nev.  & 
H.603. 

(n)  Anwry  v.  Merryweather,  2  B. 
&  C.  573 

(o\  Cuthbtrt  V.  Hay,  8  T.  R.  390. 

(p)  Yale  V.  Rex  (in  error),  6  Bro. 
P.  C.31. 


(9)  Newman  v.  Netoman,  4  M.  &c  S. 
66.  Thus  a  bond  given  in  consideration 
of  past  cohabitation  is  good  }  Turner 
V.  Vaughan,  2  WUs.  339.  But  a 
bond  for  cohabitation  with  a  woman 
seduced  by  obligor^  and  for  mainte- 
nance after  his  death,  is  void ;  Walher 
V.  Perkins,  3  Burr.  1568  ;  S.  C.  I  W. 
Black.  517 ;  and  see  Gi^jon  v.  Dickie, 
3  M.  &  S.  463 ;  tee  ante,  190. 

(r)  Barrett  v.  Fletcher,  Biownlow, 
104. 

(s)  Pullertou  v.  Agnew,  1  Salk. 
173 ;  Duvergier  v.  Feiiowm,  2  M.  & 
P.  411. 

(t)  Com.  Dig.  tit.  ConditMn.  (D.), 
2. 


itn  Bond. 

But  in  cases  where  ihe  act  to  be  performed  is  merely  improbable,  tb*  M^ 
sideration  a  good,  howevet  unlikely  it  may  be  (ii). 

If  the  considfraliuD  be  for  tbo  performaiice  of  tuw  disCiDct  acts,  oiurf 
which  is  impowible,  and  therefore  void,  as  in  the  case  before  put  to  ren^B 
e  perwHi  in  execution,  who  has  once  been  discharged,  this  h  no  reason  for 
not  perfomiingthcother(ii).  Bui  where  both  acts  ore  pos»ble  at  the  time 
of  the  execution  of  the  bond,  and  the  obligor  maji  do  either,  and  one  be- 
comei  itnpuHible  by  the  act  of  the  obligee,  or  the  act  of  Cod,  the  p«t' 
foimances  will  be  altogether  excused  (le). 

5.  The  Condition  muil  not  bt  rtpugfmnl  lo  Ihf  OI>tigalion,  or  iratnti- 
bit.'] — If  the  condition  be  repugnant  to  the  oblivion,  as  if  it  be  thai  thi 
i^ligee  shall  not  have  the  benent  of,  or  at  any  tune  sue  for,  the  money  ll 
the  obligation,  the  condition  kUI  be  void,  and  the  obligatian  be  bini- 
ing('). 

A  distinction  shotatd  be  noticed  here  between  the  cSecl  of  a  conditi<n 
that  is  impoBHible,  uncertain,  insensible,  or  repugnant,  and  one  thd 
unlawful.  In  the  former  caacs,  the  condition  alone  is  void,  and  the  bond 
becomei  single;  but  in  the  btter  cose  not  only  the  condition,  but  the 
obligation  is  olio  Toid(y). 

Tbe  condition  must  not  be  insennble;  so  thai  if  it  commence  '<  wheie- 
•■  tbe  above  bouaden,  &c.  (hidl  and  will,"  instead  of  ■■  if"  (i),  or  i*  M 
uneertain  that  its  meaning  cnnnot  be  ascertained,  the  condition  will  bs 
voii!,  and  llii;  ubliKStion  ijiiidiiig  (u>  lli.l  though  Uie  condition  be  de- 
fecdve  in  terms,  the  Court  will  endeavour  to  give  effect  to  the  intent  et 
the  parties,  if  it  can  be  ascertained  from  the  whole  jnslnimeat,  and  tb^ 
will  for  this  purpose  transpose,  disjoin,  and  supply  words. 

6.  Of  the  Performance  nf  the  Condilion  and  what  vnll  conUittde  a 
hreach.~] — If  a  sum  secured  on  a  bond  be  not  paid  on  or  before  Iha 
day  (b),  tbe  bond  is  forfeited,  and  the  penal^  is  the  debt  at  law  (c) ;  and 
at  common  law  pajTuenI  of  the  money  after  a  breach  of  the  condi- 
tion, could  not  be  pleaded,  without  an  acquittance  by  deed(d).  But 
by  the  4  Ann.  c,  16,  a.  12,  ii  is  enacted,  that  where  any  action  of  deU 
shall  be  brought  upon  any  single  bill,  or  upon  a  bond  which  hath  a  coo- 
dition  or  de&azance,  to  make  void  the  same,  upon  payment  of  a  lesser 
sum,  at  a  day  or  place  certain,  if  the  obligor,  his  heirs,  executors,  orad- 
minislrators,  have,  before  the  action  brought,  paid  to  the  obligee,  his  exe- 
cutors, or  administrators,  the  principal  and  interest  due  by  the  defenzance 
ot  condition  of  such  bond,  though  such  payment  was  not  made  itriclly 

■aide  on  the  day  raeotioDed  in  tbe 

boDil,  which  will    be  sappocied  by 

~t  performance  b»- 


(u>    CompJwIl  V.  Freneh,  6  T. 
211. 

(v>  Da  data  v.  C 


242. 


&P. 


(id)  Com.  Dig.  Oblig.  (K.),2; 
DuvtrgitT  V .  Ftlhwtt,  2  M.  &  P.  4 1 1 . 

(r)  Sbap.  Touch.  373;  Trot  v. 
SpnTliHg,  Moore,  811;  Ooro.  Dig. 
Condition  (D.);  Robtrii  y,  Hnraage, 
2  Salk,  660. 

<v}  HarI>.oa  Bonds,  12. 

(()  MoAtr  y.  Crou.  2  Bui.  133. 

(a)  Shep.  Touch.  373. 

(b)  la  pleidiog  piymeot  or  per- 
focmaDce,  which  nu  beea  toade  be- 
fore the  day,  it  should  b«  stiled  lo  be 


proof  of  payioeat  o 
lore  the  day. 

(ct  Judd  V,  Ewni,  6  T,  R.  399) 
S.  P.  CouUi  •.  Heaill,  1  Will.  80: 
Tttlhor  V.  Hodsaa.  2  Manh.  S27 ;  7 
TdUDt.  aSl.  A  hand,  whereby  the 
obligor  bound  himself  "  in  tbe  sura  of 
2U1.  to  be  paid  yearly,"  is  not  like  a 
bond  with  s  peoslly.  which  can  be 
forfeited,  and  so  become  a  debt  in 
law;  MarraNl  v.  GougA,  7  B.  St  C. 
206;  1  M.  &  R.  41. 
(d)  Ciu.  Elii.  455. 


Of  the  Condition, 
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according  to  the  condition  or  defeazancc,  yet  it  shall  and  may  never- 
theless be  pleaded  in  bar  of  such  action ;  and  shall  be  as  effectual  a  bar 
thereof  as  if  the  money  had  been  paid  at  the  day  and  place  according  to 
the  condition  and  defeazance,  and  had  been  so  pleaded.  But  a  tender  and 
refusal  of  principal  and  interest  after  the  day  cannot  be  pleaded,  as  the 
above  statute  would  appear  to  be  confined  to  an  actual  pa3nnent  (6). 

Where  a  bond  dated  on  a  day  certain  in  a  penal  sum,  is  conditioned 
for  payment  of  a  lesser  sum  generally,  without  naming  any  day  of  pay- 
ment, such  bond  is  payable  on  the  day  of  the  date,  and  upon  any  action 
brought  upon  it,  the  Court  will  refer  it  to  the  master  to  compute  principal 
and  interest,  and  costs  thereon,  and,  on  payment  of  the  same,  stay  the 
proceedings,  by  virtue  of  the  above  statute  (c). 

A  bond  conoitioned  to  pay  money  by  instalments,  is  forfeited  by  making 
any  one  default  {d).  But  a  bond  conditioned  for  the  payment  of  a  sum  of 
money  to  such  person  as  A.  B.,  shall  by  will  appoint,  is  not  forfeited  by 
non-payment  to  the  residuary  legatee  of  A.  B.,  no  specific  appointment 
having  been  made  (e).  The  condition  of  a  bond  being  "  to  render  a 
fidr,  just,  and  perfect  account,  in  writing,  of  all  sums  received;"  if  the 
ob^oir  neglect  to  pay  over  sucii  sums,  he  is  guilty  of  a  breach  of  the  con- 
dition (/). 

A  faffl  was  drawn  by  A.  in  England  on  B.  at  Bombay,  payable  sixty 
days  after  si^ht,  and  a  bond  given  to  C.  (the  indorsee)  with  condition 
to  be  void  if  the  bill  should  be  paid  at  Bombay,  or  paid  here  by  the 
obligor  within  thirty  days  afler  the  bill  should  be  produced  to  him, 
bein^  sent  back  here  protested  for  non-payment.  Biefore  the  bill  ar- 
rived at  Bombay,  the  drawee  had  left  that  place,  and  his  agent  refused  to 
accept  it  when  it  did  arrive :  it  was  held  that  the  bond  was  not  forfeited 
by  the  obligor  refusing  to  accept  the  bill  thirty  days  after  it  was  returned 
to  England  protested  for  non-acceptance  (g). 

Where  the  condition  of  the  bond  is  for  the  pavment  of  money  for  which 
no  time  is  limited,  it  is  payable  immediately,  ana  interest  may  be  recovered 
on  such  a  bond  without  being  expressly  reserved  (/t).  If  the  money  in 
mch  a  case  be  not  immediately  paid,  a  forfeiture  will  have  accrued,  as  the 
bond  may  be  put  in  suit  without  a  previous  demand  of  payment  (i),  the 
bringing  the  action  being  a  sufficient  demand  (k).  But  if  the  conoition 
be  for  the  pa3nnent  of  money,  &c.  on  demand,  then  an  express  demand 
teems  necessary  (/). 

The  performance  must  be  according  to  the  terms  of  the  condition,  for 
though  the  obligee  should  have  derived  more  benefit  from  its  perform- 
ance in  any  other  way,  it  will  be  no  bar  to  an  action  by  him  on  tne  bond. 
Thus  where  a  man  bound  himself  in  a  bond,  to  leave  his  children  200/. 
jointly,  and  left  four  children,  and  gave  the  eldest  an  estate  in  land,  of  more 


(6)  Dixon  V.  Parkes,  1  Esp.  110; 
Player  v.  Bandu,  10  Mod.  26 ;  Un- 
derkill  V.  Matthews,  Bull.  N.  P.  171. 

(f)  Farquhar  v.  Monuif  7  T.  R. 
124. 

(d)  Coates  V.  Hewit,  1  Wils.  80 : 
5.  P.  Judd  V.  Evans,  6  T.  R.399. 

(e)  Buekland  v.  Barton,  2  H.  Black. 
136. 

(/)  Baehe  v.  Proctor,  1  Dougl. 
382.  It  is  not  a  breach  of  the  bond 
of  a  broker  in  the  city  of  London,  to 


act  as  a  broker  concurrently  with  ano- 
ther ;  London  (Mayor,  ^c.)  v.  Bran- 
don, 2  Surk.  14 ;  Holt,  438.— Ellen- 
borough. 

(g)  Campbell  v.  French,  6  T.  R. 
200. 

{h)  Farquhary,  Morris, 7  T.  R.  124. 

(i)  Gibbs  y.Southam,  3  Nev.  Ac  M. 
155. 

(k  )  I  Saund.  33  a. ;  1  Camp.  459. 

(/)  Carter  v.  Rln^,  3  Camp.  450. 


3i5 


value  (htn  00/^  aad  the  otbct  lime  50t,  a  [ncce  at  21 :  it  «»  ImM  Mt 
a  prtfdmiiuicc  of  the  condition  (n).  At  the  ranc  timo  t,  litrral  prifcn^ 
WiRi!  of  ihi'  cuuditian  will  ijot  tw  Mifflcieiil,  but  tbi?  piTfiinnniicv  nuutte 
tin  DMordbk*  U>  Ilia  inlemt  at  tlw  paTtit*  ^n).  Wlwtp  tline  w  3  ynwd^ 
act  lo  bp  pt'riunned  by  the  obligvc,  tlic  iHAigat't  linbility  will  not  attach  liS 
tb*  ]?<-ribnniuice  of  luch  Mt ;  or  wberc  the  coiiditjon  ti  to  do  one  of  In 
Ihinoi  vitbiD  a  certain  tiin«.  at  lite  eltKlioii  pr  tJie  obiigee,  he  n:  * 

bii  clcctimi  vilbin  the  tiiac  limited  (fi). 

If  the  obligor  rely  upon  Kone  cxcum  for  tlia  nou-performai 
ContUlion,  Iw  muit  ihow  that  he  luu  done  nil  thul  was  in  bis  poner  towinU 
complybg  with  iti  teniu(p).  In  soiut  ouwe  the  obligoi  niay  U  ilii- 
charged  from  not  receiving  notice  (9) ;  though  where  hii  liability  dejienA 
upfjn  tb«  (lerlormance  01  a  previous  act,  which  liei  e<|ually  nithiniht 
kiiuwUtlf^  luid  privily  of  himself  and  the  obligee,  he  ia  not  entitled  lo  Ba- 
ilee St  hi*  pnril,  as  where  he  is  bound  to  Ktand  \o  an  award  (r).  Nor  viU  a 
Dolicche  required  where  the  obligor  is  bound  to  take DDticeli).  TbcoblijjM 
nuy  be  lino  excused  where  the  performonee  of  the  ccndition  is  rendimd 
impowiblu  bf  the  act  oTGod,  since  the  nsldng  the  bond  (0;  Ibotigliitit 
QuexcuBvlf  It  is  become  imwKiihk  by  hiiown  act.  Bat  where,  upondw 
maniage  of  A.  with  B,,  the  widow  and  lucccssor  of  C,  a  iradEr,  A.,  k 
eonudecation  of  the  stock  in  trade  which  he  cecaired  with  B.,  g»-ni 
bond  to  D.,  etHuSlioncd  to  pay  toOie  diildreti  of  B.  by  C,  within  IvflH 
months  aflor  her  death,  300/,,  if,  upon  an  account  taken,  the  stock  ii 
trade-  sail  <'fri;cls  of  the  busine^,  if  then  carritd  on  by  A.,  should  amotml 
to  400f. ;  hut  in  cose,  upon  such  Bcctunt,  the  slock  in  trade  should 
amount  to  lesa  tlioii  400/.,  then  A.  would  pay  to  Buch  children  1 20/. — and 
A.,  during  the  lifetime  of  B.,  discontinued  tbo  trade,  and  ceased  to  have 
anyslock:  it  wns  held,  thatthisobligatiou  was  then  discharged  (u).  Sobe 
may  hp  excused  for  the  breach  of  the  condition,  if  such  breach  hare  been 
caused  by  the  act  of  the  obligee  (t<). 

Sect.  III.— Of  tbe  St  ah?  hecbssaiit  to  a  Bokd. 
By  SSGeo.  111.  c.  1S4,  sched.  1,  tiL  "  Bond,"  bonds  given  aaasevurily 
for  the  payment  of  any  definite  and  certmnsumsof  money  are  to  have  Ae 
following  stamps ; — 

£    J.    d. 

If  not  exceeding  SO/. 10     0 

If  above  50  and  not  exceeding  100      1  10    0 


500         1000      5     0     0 

(m)  T<-stor  y  Bird,  1  Wils.  MO.  (j)  1  Roll  Abr.  457,  4SB  ;   Co. 

(i.)  Shtrmaa   v.  LiJIv,   Cro.  Car.  litt  207  a. 
697  i  Tal-i  CISI4,  Cro.  Klii.  7 ;  Com.  (r)  2  Wms.  Saund.  62  a,  n.  4. 

Die.Conditioa<M.1);JBarA(V.Pr«-  (i)  I  Saand.  115. 

t»,  1  Doug).  382  ;£dinirrftT.£n»nt,  (l)  Bac.  Abr.Coiidilian(N.&Q.)( 

1C.&  J.307.  lS.lk.l70i  Vin.  Abr.  Con.  (G). 

(d)  Bac.  Abr.  Condition  (P.  3.)  (u)  Baaick  1.  SwindrlU,  3  Ne».  6c 

(p)  Archbithop  of  Canto-dun/   v.  W,  159. 
ICiffii,  1  Salk.  172;  and  lee  Prvev.  («)  Co.Lil.  307 ;  Com.  Dig.  Con> 

Skiofv,  I  D.  &  R.  4S1 ;  3  Saund.  dition  (L.  fi.) 
139, 132. 
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£    f.   d. 
If  above  1000     and  not  exceeding      2000      6    0    0 

2000        3000       7    0    0 

3000         4000       8     0     0 

4000         5000       9     0     0 

5000        10,000     12     0    0 

10,000         15,000     15     0     0 

15,000         20,000     20     0     0 

20,000        25     0    0 

given  as  a  Kcority  for  tihe  repayment 
of  money  to  be  thereafter  lent,  aavanced, 
or  paid,  or  whick  may  become  due  upon 
an  account  current,  together  with  any  sum 
already  adfancedor  due,  or  without,  where 
the  money  secured,  or  to  be  ultimately  re- 
covoable,  shall  be  uncertain  and  without 

anrfimit 25    0    0 

Bona  not  otherwise  charged 1  15    0 

a  bead  is  conditioned  for  the  payment  <^  money  and  interest^ 
for  the  perlbnaaoee  of  collateral  acts,  it  will  not  require  a  stamp 

£lH)ghar  amooat  than  is  sufficient  to  cover  the  principal  sum,  should 
warn  imfBote  a  stamp  of  a  greater  value  than  the  1/.  15f .  which  the  col- 
act  would  require  alone  (w). 
A  bond  waa  given,  conditioned  to  secure  a  London  banker  from  the 
Dg  man  paying  bills,  &c.  for  a  country  banker ;  a  stipulation 
in  tlie  condition,  that  the  whole  amount  of  monies  to  be  ulti- 
lacoveraUe  should  not  exceed  the  sum  of  1000/. :  and  it  was  de- 
that  the  bond  did  not  require  a  20/.  stamp  (x).  But  where  a  bond 
for  2000L,  the  condition  of  which,  after  reciting  that  A.  B.  had 
account  wiUi  D.  £.  F.  and  G.,  as  bankers,  and  that  the  bankers 
_  _  to  discount  bills  and  pay  in  advance  for  A.  B.  anv  sum  not  ex- 
1000/.  in  the  whole ;  and  that  A.  B.  and  C.  should  satisfy  and 
anr  the  bankeis  all  such  sums  as  they  should  advance  on  account  of 
^ne  dKsooQBl  or  iMi3ring  any  bills,  &c.,  together  with  such  lawftil  charges 
aad  aOowanoes  for  advancing  and  paying  such  bills  as  are  usually  charged 
hj  badkers  in  such  cases,  and  interest :  it  was  held,  that  this  being  a  bond 
to  eeoore  not  only  lOOO/.,  but  a  further  sum  for  the  banker's  chaiges  for 
oommission,  &c.,  the  stamp  of  5/.  required  by  the  above  act,  was  not  suf- 
*cient(5r). 

If  a  material  alteration  be  made  in  a  bond  after  the  execution  is  per- 
fscted,  a  new  stamp  will  be  required  (x).  Before,  however,  the  execution 
is  perfected,  any  alteration  may  be  made,  as  where  another  oUigor  was 
added  to  a  bail  bond  after  it  had  been  executed  by  several  others,  but  be- 
fore the  sheriff  had  accepted  it,  such  addition  being  made  with  the  as- 
sent of  the  sheriff,  was  held  not  to  vacate  the  bond,  or  render  a  new  stamp 
(fl). 


(w)  Dearden  v.  Binrn,  1  M.  &  R.  (y)  Dickson  v.  Ca$$,  1  B.  &  Adol. 

130 ;  and  see  Dixcn  v.  Rotimon,  I  M.  343. 

&  B.  115 ;  5  C.  &  P.  96  ;  Foreman  (x)  Bathe  v.  Taytar,  15  East,  416. 

V.  Jauu,  5  C.  &  P.  419.  (a)  Matson  ▼.  Boeth,  5  M.  &  S. 

(x)  Lloyd  V.  Heatheote,  1  C.  &  M.  223. 
336;  3Tyr.309. 


Sect.  IV, — Or  Joixt  k»o  Srvbsu.  Bonds. 

Tvo  or  more  ueiwns  may  be  jointljr  bouud  iu  a  bond ;  and  tlicre  insy 

be  alio  several  obligecB;  biiE  a  penon  cannot  be  bound  la  set'ural  peisoni 

■everally  (aji   though  he  may  rmxtuml   with  them  levcrolly,  aa  that 

«nure»  only  in  diimagea  (&). 

A  surely  bond  by  tliree  oblieon,  for  the  payiDeat  of  1000/.,  worded, 
"for  which  payment  to  be  well  and  faitfalully  paid,  we  bind  oureelves, 
and  cacb  of  lu  for  bimxelf,  for  the  whole  and  entire  sum  of  lOOOl.  each," 
is  a  scvernl,  and  not  u  joint  and  aeveraJ  bond,  and  may  be  enforced  against 
the  obligors  leverBlly ;  and  the  learin  g  ulF  the  sE'al  of  one  of  the  obligors 
of  such  a  bond  by  the  obligees,  does  not  avoid  it  ai  againil  the  others; 
and  if  the  obligor,  egsinst  whom  it  is  enforced,  is  cnlilled  to  contribution, 
il  teems  his  remedy  is  in  equity  only  (c). 

Where  a  man  executes  a  bond,  meniting  it  to  be  the  joint  bond  of  him- 
self and  another,  who  docs  not  execute,  itia  thp  several  bond  of  the  fonaer ; 
hut  be  nay  have  il  delivered  up  as  contrary  to  intention  (d). 

If  two  jointly  and  severally  bind  themselves  in  an  obligation,  which 
they  severally  deliver  at  diflerenl  times  and  placet,  yet  is  the  obtigatioli 
joint  or  several,  at  the  election  of  the  obligee  (f).  Where  a  bond  exe- 
cuted by  three  persons  commenced  with  the  words,  "  know  all  men,  that 


s  bound,     and  proceeded,  "  fw  payment  whereof  I  bind  myself, 
'  rs  and  administnton,  by  these  presentt,  teakd  ioith  a  ~ 

iiidered  lo  be  both  a  joint  and  several  bond  (J"). 


where  A.  and  B  ,  iiartners,  became  jointly  bound  to  C,  conditioned  that  if 
A.  and  B.,  their  heirs,  executors  or  ad  ministiators,  or  any  of  them,  should 
well  and  truly  pay,  &c.,  the  bond  was  held  to  be  joint  and  several  (g).  So 
where  iMo  hound  themselves,  or  any  of  litem,  their  lieirs,  executors,  or 
either  of  their  heirs,  &c.,  it  was  held  a  joint  and  several  bond  (A).  If  the 
band  bejoint,  all  the  obligees  must  join  man  action  upon  it  (■);  and  all  the 
obligors  must  be  joined,  without  any  of  them  were  incapable  of  executing  a 
bond,  (as  an  infant,  Sic.,)  though  on  omission  of  an  obligor  it  not  a  ground 
of  denmrrer,  unless  the  defect  clearly  appear  on  the  face  of  the  declwatiwl, 
but  in  other  cases  it  should  be  pleaded  in  abatement  {k).  If  two  are  jointly 
bound,  and  there  is  judgment  against  both,  execution  likewise  must  be  takea 
out  agaiust  both,  and  must  be  of  the  lame  nature  ;  but  if  the  oblieee  me 
them  Koeral/v,  hemsy  take  out  different  kinds  of  execution  (().  If  there 
be  ajoint  ju^ment  against  two,  and  then  one  die,  an  execution  to  charge 
the  survivor  personally  may  be  sued  out  against  him  alone.  But  if,  after 
the  allowance  of  this  writ  and  revival  of  judgment,  the  plaintiff  should 
take  out  an  eltgil  to  charge  the  bond,  the  parly  may  have  remedy  by  sug- 
gestion orby  oui/ila  qaerela,  as  a  perionuf  execution  will  survive,  but  a  raU 
will  not  (n). 

If  the  bond  be  joint  and  several,  the  obligee  may  sue  all  jointly,  or  any 
one  of  them  at  his  election ;  and  if  be  sue  them  separately,  the  recovery 

(u)Dyer,  350.  >.  pl.20. 

(b)  Msnh.  103  1   Bac.  Abr.  Ob- 
ligiliDa<l).).  jac.iyi-i. 

(c)  Collini  V.  Praatt,  3  U.  Si  H.  (i)  Yelv.  ITT. 

113;  IB.&  C.6S2i  and  tee  Sami  h)   1  Wmi.   Sauod.  391   b,   n. 

V.  Emrtll,  3  U.  &  II.  123.  (4)  ;  SokiA  v.  Tanntr,  3  Taunt.  354. 

(d)  I'nderhm  V.  Haraood.  10  Ves.  (l)  Cro.Uxt..  6ii  ;  Roll.  Abr.  888, 

jua.a3s.  ees- 

■      ~" "  (m)Bac.  Abr.Oblifalioo{D.). 


Of  the  Liability  of  the  Obligor. 
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■gaimt  one  will  be  no  bar  to  bis  proceeding  against  tbe  others  unless  he 
hu  obtained  execution  (ii).  But  if  three  or  more  bind  themselves  jointly 
and  atvcrally,  tbe  obligee  cannot  sue  two  of  them  jointly  (o),  unless  it  ap- 
prar  to  die  Court  that  the  other  oblieors  are  dead  (p).  An  irregularity  of 
this  Idnd  may  be  taken  advantage  of  by  plea  in  abatement,  or  in  arrest  of 
jpdfnDent ;  mit  it  is  no  ground  of  nonsuit  on  the  plea  of  non  estfactum(g). 
If  me  bond  be  tereral,  tiie  liability  of  each  obligor  is  separate  and  distinct, 
and  therefore  tbe  tearing  off  the  seal  of  one  of  them  will  not  avoid  the 
bond  as  to  tbe  re8t(r). 

If  in  an  action  on  a  bond  against  one,  it  be  declared  on  as  the  joint  bond 
of  him  and  two  others,  it  is  no  variance  that  the  bond  is  likewise  the  sepa- 
rate hood  of  each  of  the  obligors ;  and  if  the  defendant  plead  that  it  is  not 
his  deed,  it  is  only  necessary  to  prove  that  he  executed  the  instrument  (5). 
A  £aebiiige  of  one  of  many  joint  and  several  obligors  will  enure  as  a  dis- 
charge to  an  (f) ;  nor  will  it  matter,  though  it  were  given  on  an  express 
midei standing  that  it  should  not  prejudice  the  obligee's  right  against  the 
otiieni  aa  the  legal  effect  of  an  instrument  under  seal  cannot  be  avoided 
by  t^Jpwl  ttreement  (u).  But  the  discharge  must  be  an  absolute  one,  or 
It  win  not  tmis  operate ;  hence,  though  the  obligee  of  a  bond  cuvenant  not 
to  me  one  of  two  ioint  and  se\'eral  obli^rs,  and  if  he  do,  that  the  deed 
may  be  pleaded  in  bar,  he  may  still  sue  the  other  obligori  as  the  covenant 
h  only  a  release  by  implication  (v). 

If  the  obligee  in  a  joint  and  several  bond  make  one  of  two  obligors  his 
executor  with  others,  the  action  on  the  bond  is  discharged  at  law  as  to 
both  ofai]gors(jr).  And  the  same  rule  will  hdd,  if  he  make  the  wife  of 
one  of  ancb  obligors  his  executrix ;  but  not  where  be  makes  the  executor 
af  eiieh  obligors  bis  executor,  as  he  holds  in  a  different  right  (y).  So  if 
one  of  d^eral  persons  jointly  and  severally  bound,  make  Uie  obligee  his 
ezecntor,  who  has  assets  and  administers,  the  debt  will  be  released  at 
Imm,  though  it  will  be  otherwise  where  he  has  no  assets (r).  But  in  refer- 
ence to  these  cases  see  ante,  880. 

If  the  obligor  take  out  administration  to  the  obligee,  and  die,  tlie  ad- 
nunittratcyr  de  bonis  mm  of  the  obligee  may  nevertheless  maintain  an  action 
for  the  debt  against  the  executor  of  the  obligor  (a),  because  in  this  case 
the  remedy  suspended  is  by  act  of  the  law  and  not  of  the  party,  in  which 
the  suspension  uf  the  remedy  is  only  temporary. 
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1.  Generally.] — The  obligor  of  a  bond  is  not  liable  beyond  the  penalty 
contained  in  the  instrument,  together  with  the  costs  (6);  notwithstanding 


(n)  Vin.  Abr.  Obligation  (P.)  9. 

(o)Yelv.26;  Siil.  238. 

(p)   Cro.    Eliz.   494;    iUc.    Abr. 

Obligation  (D.). 

(q)  South  V.  Tanner, 2  Taant.  254. 
(r)  CoUint  V.  Pri'Mcr,  3  D.  &  R. 

112. 
(«)  Middlttmi  V.  Sandfordf  4  Camp. 

34. 

(0  2Ro]l.  Abr.  412,  pi,  5. 


00  2  Moore  &  Scott.  434. 

(r)  Dean  v.  Xewhafl,  8  T.  R.  168. 

(1)  Chetlham  v.  Ward,  1  B.  &  P. 
630. 

(y)  Dorchester  y.  Ward,  1  B.&  P. 
630. 

(:)  2  Show.  401  ;  1  Salk.  304. 

(a)  Hudson  v.  Hudson,  I  Atk.  461  ; 
1  Salk.  304. 

{h)  1  Saund.  580,  a. 


iiai 


a>wf. 


the  obligee  may  liave  suBtaineU  ^omoeei  It)  a  grenter  amonnl ;  And  upon 
payment  of  such  penslty  SQil  ciuib,  the  Court  vill  compel  the  obligee  to 
acknowledge  latl^autioii  on  the  roll  (</}.  But  ir  the  penalty  be  coDtoaned 
in  any  other  mBtnimenl  than  the  botnj,  dnniaBcsniayoe  recovered  beyooJ 
it  (c).  And  ao  where  a  judgment  is  recovered  on  a  Wd,  and  on  action  ti 
brought  on  that  judgment,  intereit  maybegiv*nin  the  nature  ordamages 
beyond  the  amount  of  the  penalty  of  the  bond(/']. 

Where  a  \e«i  sum  Is  really  due  than  the  penalty  amounts  to,  the  pnv 
oeeding)  will  be  staid  by  the  operation  of  llie  4  Ann.  c  IC,  s.  13,  by  the 
payment  of  such  turn  and  custa.  But  if  there  beany  luturo  sudib  payable 
on  the  instrument,  ai  wh^re  the  bond  is  given  for  the  payment  of  an  an- 
nuity, or  of  a  sum  by  instalments,  the  Court  will  allow  judgment  to  be 
entered  up  for  the  penally,  which  wiU  stand  lU  a  security  for  each  sum 
as  it  becomes  due,  when  the  execution  will  be  restrained  to  tt»  actual 
Bmount(£}.  Where  bonds  are  conditioned  to  pay  money  by  initalmenli, 
the  bond  is  forfeited  by  the  non-payment  of  one  instalment,  and  the 
penalty  becomes  a  debt  in  low,  for  which  an  action  of  debt  may  be  main- 
tained(A).  But  where  a  collector  of  revenue  has  given  a  bond  to  the 
crown,  the  penalty  is  a  security  ogainst  all  the  expenses  of  process  and 
execution  against  him(ij.  And  if  en  auctioneer's  bond  to  the  Crown  under 
10  Geo.  III.  c.  SG,  E. 7,  be  forfeited,  the  penalty  is  due,  and  is  not  merely 
a  aecutity  to  compel  an  account  (t).  And  the  bond  given  by  the  coun^ 
Irciisurer  to  the  ulLTlt  of  the  pfaee.  under  the  13  Geo.  II.  c.  23,  extends  to 
duties  imposed  on  county  treasurers  by  subsequent  statutes  {I). 

2.  On  Irtdemnili/  Bo/idi.'] — In  case  of  an  ordinary  moneu  bond,  there 
is  no  distinction  on  the  face  of  it  between  the  principal  and  surety;  bat 
it  is  otberwise,  where  the  surety  expressly  stipulates  for  the  act  of  bis 
principal  (n).  In  such  coses  the  surety  must  indemnify  the  obligee  agunit 
all  such  damages,  from  which  the  bond  was  made  to  indemnily  him(ii); 
since  one  who  agrees  to  indemnify  and  save  others  harmless  egamst  a  cer- 
tain engagement,  is  bound  to  secure  them  from  incurring  any  expense, 
which  falb  upon  them  by  virtue  (^  that  engagement  (p).  Ttms  under  a 
bond  of  indemnity  given  by  A.,  that  B.,  who  was  appointed  the  general 
agent  of  C,  the  receiver  of  his  rents,  and  the  manager  of  his  estates,  should 
pay  over  to  C.  ell  rents  which  he  should  receive,  as  also  the  increase 
and  improvements  thereof  upon  any  new  contracts  or  renewals  of  leases; 


(d)Wit, 


Shut! 


V.  Ciariwn.6T.R.  a 


3  Mir 


,226. 


held    tb: 

debt  on  bond,  wilh  condition  to  ac- 
couQl  for  money  to  be  received,  (he 
Court  will  not  tUy  proceedings  upon 
pejiog  the  peniliy  iaio  Court,  l>e- 
cauie  damages  may  be  lecoveied  be- 
yond that  imouDt ;  Loaidale  i.  Church 
3  T.  R.  388. 

(i)  1  WiDC.  5saDd.58  b.  d.  c. 

(/)  M-CtuTC  V,  DunUn,  1  East, 
436  1  hut  see  the  observationii,  antt, 
p.  312. 

h)  Judd  V.  Evaiii,  6  T.  R.  399 ; 
aodsea Tighty.  Cnttr, 3  Taunt. 3H7  ; 
GimUlt  V.  HttiBfarlh,  1  W.  Ills.  95B. 

ih)  Judd  f.  Evani,  6  T.  R.  399. 

(i)  Bti  t.  Dial,  3  Anst.  369. 


Ikl  Itti  V.  Chriilit,  1  Ansl.  566. 

(IJ  Furrv.  HMi,,  A  M.kR.330i 
9  B.  &  C.  315. 

<n)  AntTOnii  V.  Datidion,  3  Mer. 
578. 

(c)  A  bond  wherebythc  obligor  be- 
came bound  as  ciillector  oF  ceitiin 
duties  aosessad  iinder  statute  43  Geo. 
III.  c.  132,  miy  be  put  iu  foice 
sgalnsl  Doe  of  the  sureliei,  ihough  he 
were  not  sfmriied  of  the  default  of  die 
principal  collecut  in  not  paying  over 
duties  collected  by  him,  nor  called 
upon  foi  an  indemnily  by  the  coiamis- 
sioneii  till  aflet  the  dismissal  from 
office  of  such  collector ;  Nam  v. 
RdicIs,  14  East,  610. 

{p)  Sparktiy.  MatiindaU.B  East, 
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A.  Is  tiwweTilile  fbr  all  fines  received  by  B.  on  renewing  the  leases,  whi<% 
ipere  not  paid  oTer  by  biBQ(9).  So  if  A.  engage  to  indemnify  B.  against 
a  debt  dne  ftom  A.  and  B.  to  C.  of  50/.,  when  they,  in  het,  owe  74/., 
foir  which  B.  is  airested;  A.  is  liable  to  B.  on  his  engagement  to  indem- 
nify him  (r). 

A.  be«me  bound  as  a  surety  with  Y.  to  A.  on  the  10th  August,  1778, 
in  a  bond  conditioned  for  na3rment  in  six  months ;  on  the  1st  March, 
1780,  he  became  bound  with  Y.  to  B.  conditioned  for  payment  in  six 
montfis :  on  the  4th  March,  1780,  Y.  became  bound  to  X.  conditioned  for 
pa3rment  of  the  two  former  bonds,  and  also  to  indemnify  X.  against  those 
two  bonds :  the  money  secured  by  the  second  bond  not  being  paid  an  the 
day  when  it  became  due :  it  was  held,  that  the  last  bond  was  thereby  for- 
feited,  though  X.  was  not  caUed  on  to  pay  the  money  in  the  second  bond 
imtH  afterwards  (s). 

The  eondition  of  a  bond,  which  recited  a  purchase  from  W.  by  the 
phdnlMb  of  hmds,  was  to  save  them  and  the  lands  harmless  from  all  man- 
ner of  UMXlgages,  judgments,  extents,  executions,  and  other  iMumbrances, 
had  mad  obtained,  or  thereafter  to  be  had  and  obtained,  by  T.T.  or  any 
odier  penoB :  and  it  was  held  to  bind  the  obligor  against  the  wrongful 
entry  of  T.  T.,  being  particular  against  the  acts  of  a  particular  person  (i), 

A  band  conditioned  to  save  A.  liarmless  from  all  actions,  legal  proceed- 
ings and  costs,  &c.,  which  might  be  the  consequence  of  A.^  delivering 
crer  to  die  defendant  a  bill  of  exchange,  part  of  the  proceeds  of  which  a 
third  person  was  entitled  to,  is  forfeited  by  a  payment  over  by  A.  to  such 
AM  person  of  his  share  of  the  proceeds,  upon  his  demanding  the  same, 
wiAont  his  bringing  any  action ;  although  A.  gave  no  notice  of  the  pay- 
sient  to  the  defendant  (u). 

B.  being  hired  as  a.^rk  to  A.  and  Co.,  but  not  for  any  definite  period, 
C.  and  D.  joined  in  » land  to  secure  his  duly  accounting  for  his  assets. 
C.  ^Bed,  and  his  executrix  gave  a  written  notice  to  A.  and  Co.,  that  she 
would  no  longer  remain  surety;  A.  and  Co.  communicated  this  notice  to 
B.,  and  required  and  obtained  from  him  the  notice  of  another  surety ;  D. 
died,  and  also  the  new  surety,  and,  four  years  and  a  half  alter  the  death 
of  C,  B.  died,  when  deficiencies  were  found  in  hb  accounts  subsequent 
fo  the  notice :  upon  this  it  was  held,  that  the  executrix  of  C.  had  no  equity 
to  reitraita  A.  and  Co.  from  proceeding  at  law  on  the  bond(jr).  Where  A. 
hting  principa],  and  B.  surety,  in  an  annuity  to  C,  and  A.  gave  B.  a  bond 
conditioned  to  pay  the  annuity  to  C,  and  to  indemnify  B.  firom  any  claims 
of  C. :  it  was  considered,  that  this  was  not  a  mere  indemnity  bond,  and  that 
B.  therefore  might  put  it  in  suit  as  soon  as  A.  made  default  in  uayment  of 
die  annuity,  without  proving  that  he  had  actually  been  danmined(^). 

But  the  liability  of  sureties  will  never  be  extended  by  impikatUmf  but 
the  condition  as  a  general  rule  will  be  construed  stricify  in  their  fiivour ; 
10  that  where  a  surety  is  bound  for  the  good  conduct  of  an  individual  in 


(«)  IriMk  Soeiety   v.  Netdham,   I 
\  R.  482. 


(r)  Hancock  r.  Clay,  2  Stark.  100. 
— Ellenborough. 

(0  Hodgton  V.  Bell,  7  T.  R.  97. 

(I)  Nath  V.  Palmer,  5  M.  &  S.  374. 

(tt)  Ker  V.  Mitchell,  2  Chitt.  487. 
The  bonds  given  by  masters  of  vessels, 
mader  26  Geo.  111.  c.  40,  are  con- 
tinniog  beads,  and  remain  in  force  as 
long  as  the  same  person  is  master  of 


the  same  ship,  but  not  when  he  be- 
comes master  of  any  other  vessel.  It 
is  not  necessary,  therefore,  that  a  fresh 
bond  should  be  given  on  every  voyage 
made  by  the  vessel ;  Rex  v.  MVLeod, 
3  Price,  203. 

(x)  Gordon  v.  Calvert,  4  Russ.  581 ; 
1  Sim.  253.  And  see  Calvert  v.  Gor' 
(/on,  7  B.  &  C.  809;  1  M.  &  R.  497. 

(y)  Penring  v.  Fey,  2  M.  &  R.  181. 


II 

}  urn  Btmi. 

liii  lemeei  to  putieulw  penoni,  he  will  not  be  liable  fn  any  tniMOodnct 
in  bii  MTvices  to  other  individualii  not  nnmed  in  Ihebaiid(i).  Thus  if  A. 
become  bound  to  B.  under  condition  thiil  C.  ahall  truly  account  to  B.  for 
nil  HUDU  of  money  received  by  C.  fiir  B.'s  uae,  and  C.  afterwarda,  iHlh 
B.'i  knowledge,  tskca  D.  as  hla  partner ;  tlte  guarantie  does  not  extend  bi 
lums  of  money  received  by  C.  for  B.'i  use,  atWr  the  fntmation  of  the 
partnerabip  (o).  So  a  bond  with  condition  tliot  b  clerk  thall  serve  faith- 
fully and  accounl  for  all  money,  &c.  to  the  obligee  and  his  executors,  don 
not  moke  the  obligor  liable  for  money  received  by  the  clerk  in  the  ■ervice 
of  the  exeeuton  of  euch  obligee,  who  continue  the  buuneu  nnd  retwn 
him  in  the  same  employment,  on  the  gmund  that  luch  bond  U  only  in- 
tended lo  extend  to  the  obligee's  life  (6). 

But  where  a  bond  vos  given  to  trustees  to  secure  the  futhful  aervim 
of  a  clerk  to  the  Globe  Insurance  Company,  icho  wrre  no  corporation,  it 
was  determined  that  it  might  be  put  in  suit  by  the  tniiteei  for  a  breach  uf 
faithful  service  by  the  clerk,  couimilted  at  any  time  during  his  coutinu- 
ance  in  the  service  of  tlie  actual  existing  body  of  persons  carrying  on  the 
same  business  under  the  same  name,  notwithstanding  any  intermediate 
change  of  the  original  holders  of  tlie  shares  by  death  or  transfer;  the  in- 
tention of  the  parties  to  the  instrument  being  apparent  to  contnct  for 
•uch  icmce  to  be  performed  to  the  company  as  a  fluctuating  bodu ;  and 
the  intervention  of  the  trustees  removing  all  legal  and  lectmical  ditncultie* 
to  such  a  contract  made  with,  or  suit  insliluled  by,  the  company  them- 
selves as  a  natural  body(c). 

Where  a  bond  by  A.,  reciting  that  B.  intended  to  open  a  banking  account 
with  C,,  D.  and  E.  as  hia  bankers,  was  conditioned  for  payment  to  them  of 
all  sums  from  time  to  time  advanced  to  B,  at  tbe  banking  house  of  C, 
D.  and  £, :  it  was  determined,  that  on  C'f  death  such  obligation  ceased, 
and  did  not  cover  future  advances  mode  after  another  partner  was  taken 
in ;  and  that  B.,  who  was  indebted  to  the  iinn  at  C.'s  death,  having  after- 
wards paid  off  the  balance,  which  was  auplied  at  the  time  to  the  old  debt 
incurred  in  C.'a  lifetime,  A.  was  wholly  dischaiged  from  his  obligation  (if). 

The  principle  deducible  Irom  tlie  fallowing  coses  is  equally  recogniiM 
where  there  is  a  change  in  the  parties  aa  a  guarantee  for  whose  acta  the 
bond  is  made.  There^re  where  the  defendant,  as  surety  in  a  bond,  wldch, 
aAer  reciting  that  his  principals,  A.  B.  and  CD.  were  bankers  at  Sunder- 
land, was  conditioned  for  securing  such  sum  or  sums  aa  should  be  advanced 
to  meet  bills  of  exchange  drawn  by  A.  B.  and  C.  D.,  or  either  oflhem,  on 
the  plainti&,  (the  obligees,  who  were  bankers  in  London,)  under  a  penalty 
of  SOOOj.j  it  was  decided,  that  the  bond  did  not  extend  beyond  the  con- 
tinuance of  the  partnership  between  A.  B.  ond  C.  D. ;  and  consequently 
that  the  surety  was  not  liable  for  the  amount  of  bills  drawn  by  C.  D.  after 
the  death  of  A.  B. ;  and  also  that  remittances,  made  by  the  survivor  af^ 
the  death,  must  be  appropriated,  in  the  first  place,  in  liquidation  of  the 
partnenhip  balance  then  due,  there  being  no  balance  struck,  or  rest  made, 
m  the  accounts  in  the  books  of  the  obligees,  and  such  remittances  having 
bean  made  on  the  general  account,  without  any  specilic  mode  of  applica- 

d)  See  Wtnon  v.  Barloa,  4Tiud1.  (4>  Barhtr  v.  PartciT,  1  T.  R,  287, 

6B2.  (c>  Ilf>-rrn//v.JJruin,12Eatt,400i 

(a)   Btllitr,  Y.  tidonrift,  3  Camp.  2  Camp.  *-i2. 

53.-ElleDboraugh  ;    tVTigl.1  r.  Rui-  (d)  Slrangt  v.  Lte,  3  East,  484. 

sttt.  2  W.  Black.  934  ;  3  Wils.  530.  (c)  Simva  v.  Coakt.  B  Moore,  588 ; 

But  see  Barclay  t.  Lttcai,   1  T.  It.  S.  C.  1  lliag.  452. 
292,  D.i  3Daugl.321. 
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In  CAMS  of  ihif  sort,  where  the  obligor's  liability  by  the  terms  of  the 
iiutmment  is  to  attach  upon  notice  being  given  him,  such  notice  must  be 
fftvoi  to  render  him  lianle.  Under  a  bond,  conditioned  that  if  F.  M. 
3ioi]ld  duly  aocouit  for  all  monies,  &c.  received  by  him  in  the  plaintifT's 
Mrvice  aa  a  deik;  and  also  that  if  the  said  F.  M.  should  embezzle,  &c. 
tiie  plaintiff's  property,  and  should,  within  three  days  after  proof  thereof, 
npay,  &e.  the  ptsintiff  the  damage  sustained  by  such  misbehaviour  or 
madoiiig;  or  in  de&nlt  thereof  if  the  defendant  should,  after  notice 
chreOy  make  a  full  recompence  to  the  plaintiff,  the  bond  was  to  be  void ; 
Ae  pkintiil^  in  order  to  render  the  defendant  (the  surety)  liable  for  F.  M.'s 
not  aceoimting,  must  ^ve  the  defendant  notice  thereof;  as  by  the  con- 
atmctioii  of  the  condition,  the  notice  must  be  given  for  F.  M/s  not  ac- 
comitbigy  aa  wdl  as  for  his  embezzling(0.  But  the  neglect  of  the  obligee 
to  gifa  notice  to  the  surety  that  the  principle  had  made  default,  does  not 
diadiige  such  surety;  though  if  the  obligee  (without  the  privity  of  the 
mat/tj)  enter  into  an  en^pagement  with  the  obligor,  and  deprive  himself 
of  tlie  power  of  suing  him,  whereby  the  surety  is  prevented  from  coming 
Into  a  eoort  of  equi^  for  reh'ef,  he  is  then  discharged  (>). 

Men  lifilet  on  the  part  of  the  obligees  in  not  camngon  sureties  so 
■oon  as  hi  might  have  done,  will  not  exonerate  them.  Thus  where  an 
jiiBiiBMioa  broker,  bound  with  two  sureties,  became  bankrupt,  and  was  in- 
dabCed  to  the  obligees  in  a  considerable  sum  for  premiums,  and  they  re- 
eeifod  a  dividend  of  six  shillings  in  the  pound  under  the  commission. 
The  premiums  were  due  three  years  before  the  bankruptcy,  and  the 
ohQceas  did  not  call  on  the  sureties  until  after  the  bankruptcy :  yet  it  was 
hdSf  that  the  sureties  were  not  discharged  by  the  laches  of  the  obligees 
in  sofiering  the  credit  of  the  broker  to  run  on  so  long  beyond  the  six 
months  stipulated  by  the  bond  (A).  So  the  laches  of  oUigees  in  a  bond 
(conditioned  for  the  principal  obligor  to  account  for  and  pay  over,  from 
time  to  time,  all  such  tolls  as  he  should  collect  from  the  obligees)  in  not 
properly  examining  his  accounti  for  eight  or  nine  years,  and  not  calling 
i^ott  ine  principal  for  pa3rment,  so  soon  as  they  might  have  done,  for 
aunis  in  arrear  or  unaccounted  for,  is  not  an  estoppel  at  law  in  an  action 
i^ainst  the  sureties  (i). 

But  if  a  bond  creditor  enter  into  a  binding  contract  with  the  principal 
debtor  to  give  him  further  time  to  pay,  without  concurrence  of  hu  surety, 
tiie  iorety  is  discharged,  because  the  creditor  has  put  it  out  of  his  own 
power  to  enforce  immediate  payment,  where  the  surety  would  have  a  right 
to  require  him  to  do  so  (A).  But  in  cases  of  this  sort,  the  bail  must  apply 
&r  immediate  relief  on  being  served  with  process  (/). 

3.  Obligor's  Liability  destroyed  by  an  Alteration  of  the  Bond.'] — ^The 
•Hafaility  of  the  obligor  will  be  destroved  by  any  material  alteration  of  the 
hutniment  by  the  obligee  (m),  though  an  alteration  by  the  obligor  himself 


(/)  PhilUps  V.  Fordyee,  2  Chit. 

(g)  Orme  v.  Young,  Holt,  84.— 
Oibbe. 

(A)  London  Assurance  Company  v. 
Buckle,  4  Moore,  153.  And  see  Hearn 
^.  Cole,  3  Dow,  459.  So  in  another 
case  it  was  held,  that  it  is  not  any 
defence  at  law,  to  an  action  on  a  bond 
against  a  surety,  that  by  a  parol  agiee- 
jnent  time  has  been  given  to  the  prin- 


cipal ;  Davey  v.  Prendergrau,  5  B.  & 
A.  187;  5.  C.  2  Chit  336. 

(i)  Trent  Navigation  Company  v. 
Harley,  10  East,  34. 

(k)  Ireland  (Bank)  v.  Beretford,  6 
Dow,  238.  And  see  Hennington  v. 
Beare,  4  Dowl.  P.  C.  256. 

(  0  Vernon  v.  TuHen,  4  Dowl.  P.  C. 
660;  1  Mees.&  W.  316. 

(m)  Pigot*s  case,  11  Co.  27. 


wUI  not  httM  llii»  eWect,  Hb  b  party  cannot  lake  advintage  of  hi*  own 
wrotijt(n).  Neither  would  an  allerstion  by  a  sttBii|;er  destinj  the  Unhilinr 
cfttie  obligor,  provided  the  contviits  of  the  iDstrument  could  be  pim-cd  ( u). 


n  rcijuired,  upon  whicii  the  a^ni  Hlled  uj)  the  blanki  with  the 
&e  oliligce'i  name,  and  delivered  the  boud  to  him;  on  n  plea  of  lurntM 
Jaclam,  the  bond  wna  considered  (o  be  well  exeeuted(;r).  But  »hn« 
•ftcr  the  execution  uf  u  bond  by  two  only  of  three  joint  and  aevml 
ebligow,  the  name  of  another  obligur  ia  nihstiltited  for  the  party  who  had 
not  executed,  without  the  knowledce  of  the  obligon,  it  would  seem  dw 
bond  ia  void  ai  ugoinM  them,  notwithatanding  they  Lave  anerwarda  sasDl* 
•d  to  the  alltiratiuD,  and  paid  sainc  initalnients  due  on  the  l)und(f). 

Wlierc  the  acd  of  a  bond  is  brnken  off  by  accident,  or  by  a  atrango', 
or  by  the  obligor,  the  bond  will  remain  in  force,  on  proof  ihiit  it  «a»  aeciW 
and  deliTer^,  and  ihua  aecidentiiUy  or  WTon)il\dly  cancelled ;  but  if  lira 
obligee  tear  ulf  lb«  seal  with  an  inteittion  lo  canetl  the  bond,  the  oUig*- 
iJoa  will  be  deelroyed;  for  thouah  no  deed,  which  has  once  pcused  in 
estate  or  intsreat,  can  be  avoided  by  cancellBlion,  yet  it  is  otherwise  with 
a  bond,  which  i^  merely  obligntory  upon  the  p*rfi»i  (r).  And  if  the  bond 
be  i'""f,  nr  jiin;  niiH  j^vrrnl,  the  tearing  off  the  »eai  of  one  of  the 
iil>!j"ii-j  "'II   nr:',!  ir   ■«  '■.  til.' rest;  though  if  the  bond  be  several  onlv, 

C ■  :-l,mi'sil(si.      If  till'   i.bli^-«?  dplivcr  up  a 

u  be  cfuicelled,  which  the  latter  omits  to  do,  and  ^ 
o  the  bandi  of  the  obligee,  the  obligation  stiU  renaiia 
in  force  at  law,  and  the  obligor  can  only  ohtwo  relief  in  equity(l). 


bonii  lo  Ihe  obiigor  U. 
bond  again  gets  in ' 


Sect.  VI.— Reuedt  op  the  Oblioee  om  the  Bond. 
1.  DMioralim 13BB  \t.qftheAuignmt-f7fBrtathlt  1289 

If  a  bond  be  forfeited,  the  obligee  may  maintain  an  action  of  debt  or 
covenant  (u)  againsl  the  obligor,  whether  such  bond  be  single  or  with  a 
condition;  but  debt  is  the  proper  form  of  action,  and  the  one  most 
usually  adopted  (j-).  Where  the  obligation  is  to  pay  a  aum  of  moaey  at 
several  dayi,  the  obligee  cannot  maintain  an  action  of  debt  until  the  last 
day  he  past  {y).  But  a  bond  conditioned  for  the  payment  of  a  certain  sum 
with  intereat,  may  be  put  in  suit  without  a  previous  demand  of  payTneDt(i). 
A  bond  made  abroad  may  be  sued  on  in  this  country. 

1.  Declaration^— In  declaring  on  a  bond,  the  declsratioa  states 
"  that  the  defendant  on,  &c.  {a),  by  his  certain  writing  obligatory,  sealed 


Cn)  Shep.  Touch.  69. 

(d)  Wattgh  y.  BuiMi,  S  Taunt  TOT ; 
BtnjTti  V.  BTOmley,  5  East,  309; 
Shep.  Touch.  69. 

<pj  rMira  V.  Eio".,  1  Anal.  339,  n. 
And  tee  tfudun  v.  lUvHt,  2  M.  &  P. 
691;  Moore.  647. 

(u)  Adami  V.  Balnon,  3  H.  &  P. 
339. 

(r)3PrMLAbal.l03. 

(.)  Co/lini  V.  Projw,  3  D.  &  R. 
114;  S.C.  1  B.&C.6e'J. 

(I)  C™»  V.  Pmtti.  Cro.  Elii.  4B3  ; 
Sbep.Toucb.TO.  Andsee  Hurlit.on 
Bonds,  133. 


(u>  3  Lev,  1 19 ;  Com.  Dig,  Cove- 
Dani.(A.3.) 

(ijCom.Dlg.  <Debl,  1.) 

(y)  Selw.N.  P.54t ;  2  Wins.  Sannd. 
303,  n.  6. 

(:)  Gibbs  V.  Smitham.  3  N.  &  M. 
155;  SB.  &  Ado).  911. 

(a)  Where  Ihe  bond  has  been  deli- 
vered after  the  time  of  its  dite,  the  de- 
claration should  lists  it  as  besriDC 
date  on  the  day  it  purpoits  to  do.  and 
then  stale  lis  subsequent  delivery,  Bse. 
Abi.  Oblig.  (C.)  Siace  the  obliges 
cannot  declare  on  the  bond  as  made 
on  one  day,  and  reply  to  a  plea  lakiog 
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with  his  seal  and  now  shown  to  the  Court  here  (b),  acknowledged  himself 
to  be  held  and  fnrmly  bound  to  the  plaintiff  in  the  sum  of  £  to  be 

jMsid  to  the  plaintiff;"  and  then  states  the  breach  by  the  non-pa3rment 
of  that  sum  (c).  This  form  is  applicable  to  bonds  made  in  this  country, 
fliaoe  where  bonds  have  been  made  abroad,  they  must  be  described  in  ae- 
cordance  with  the  rules  by  which  they  were  made,  as  where  they  are  not 
aoiiled  they  must  be  described  as  writings  obligatory  subscribed  by  the 
oUigor,  and  made  according  to  the  custom  of  the  country  (d).  For  other 
genml  principles  In  reference  to  the  declaration,  see  anie,  320. 

3.  Of  the  Assignment  of  Breaches,'] — It  is  frequently  necessary  in  8 
bond  for  performance  of  covenants,  where  the  defendant  has  pleaded  per- 
Ibrmance,  and  the  plaintiff  has  not  assigned  the  breach  in  his  declaration, 
to  deny  the  efibct  of  the  plea  and  show  a  particular  breach.  The  rule  is, 
that  in  all  cases  (except  in  the  case  of  an  award  which  stands  upon  a  par- 
iienkae  ground)  where  the  defendant  pleads  matter  of  excuse  which  admits 
a  non-performance,  it  is  sufficient  if  the  plaintiff  deny  the  plea,  and  he 
need  not  assign  a  breach  in  his  replication ;  but  it  is  otherwise  where  the 
defendant  has  pleaded  performance,  or  in  other  words,  where  the  pica  does 
not  pBt  in  issue  any  particular  fact  or  breach.  In  the  latter  case,  to  a  plea 
•f  Miend  performance  of  the  condition  of  the  bond,  the  replication  must 
flMe  the  breach  with  particnlarity,  and  should  conclude  with  a  verifica- 
liDii,  in  ofder  that  the  defendant  may  have  an  opportunity  of  answering 
it(e). 

At  common  law,  upon  a  breach  of  the  condition  of  a  bond,  the  obligee 
60iild  recover  the  Mi  amount  of  the  penalty,  however  small  a  portion  of 
that  amount  might  have  been  sufficient  to  cover  the  damage  he  had  sus- 
tained. To  remedy  this  evil,  it  was  enacted  by  the  8  &  9  Wm.  III.  ell, 
t.  8,  <'  that  in  all  actions  upon  any  bonds,  or  in  any  penal  sum  for  non- 
performance of  any  covenants  or  agreements  in  any  indenture,  deed  or 
writing  contained,  the  plaintiff  or  plaintiiis  may  assign  as  many  breaches 
as  he  or  they  shall  think  fit,  and  tne  jury,  upon  trid  of  such  action  or 
actions,  shall  and  may  assess  not  only  such  damages  and  costs  of  suit  as 
have  heretofore  been  usually  done  in  such  cases,  but  also  damages  for  such 
of  the  said  breaches  so  to  be  assigned  as  the  plaintiff,  upon  the  trial  of  the 
iinie,  shall  prove  to  have  been  broken,  and  that  the  like  judgment  shall 
he  entered  on  such  verdict  as  heretofore  hath  been  usually  done  in  such 
Hke  actions,  and  if  judgment  shall  be  given  for  the  plaintiff  on  a  demurrer 
or  by  confession  of  nihil  dicit,  the  plaintiff  upon  tne  roll  may  sue^est  as 
Buoiy  breaehes  of  the  covenants  and  agreements  as  he  shall  uunk  fit, 
Qpon  which  shall  issue  a  writ  to  the  sheriff  of  the  county  where  the  action 
Bnall  be  brought,  to  summon  a  jury  to  appear  before  the  justices  or  justice 
of  the  assize  or  nisiprius  of  that  county,  to  inquire  of  the  truth  or  every 


issue  upon  it  that  it  wss  delivered  on 
another,  without  being  guilty  of  a  de- 
narture,  as  a  bond  takes  efiect  from  the 
day  of  its  delivery  and  not  of  its  date ; 
Lt9  V.  Rogers,  1  Lev.  HI;  and  see  1 
Salk.  222 ;  Cro.  Jac.  264. 

(6)  Where  the  bond  has  been  lost, 
or  is  in  the  hands  of  the  obligor,  in- 
stead of  makine  profert,  the  excose 
must  be  set  out  for  not  doing  so ;  lUad 
v«  BrvoJbnaN,  3  T.  R.  157.  This  ex- 
cuse is  traversable ;  1  £sp.  337 ;  hut 


if  it  be  true  at  the  time  of  declaring, 
it  will  be  safficient;  3  Camp.  657. 
If,  however,  profert  be  made  when 
some  excoae  should  have  been  alleged, 
the  defendant  will  be  entitled  to  oyer, 
and  if  the  bond  be  not  produced,  the 

Slaintiff  must  be  nonsuited ;  1  Wms. 
sand.  93,  n. ;  Smith  v.  Woodtvard,  4 
East,  685. 

(e)  Vide  ante,  322. 

(d)  Adam  v.  Ker,  1  B.  &  P.  260. 

(«)  1  Chit,  on  Plead.  685. 


'^1»0  Bond. 

ime  of  dune  brcachea,  and  lousseis  ifae  damage  that  the  platDtiS' shall  han 
tustoined  therFby;  and  in  caie  the  defendant  or  detWuIants,  after  nsi 
jodg^ent  eolercj  and  bt^forc  any  execution  executed,  Hball  pay  JDto  tbc 
Court  where  the  action  shall  be  brought,  to  the  uae  of  the  plaintiff  or 
plainliiK,  or  his  or  their  executura  or  BdmiiiistraKm,  luch  damages  so  ta 
be  aasesMid  by  rcasou  of  all  or  any  of  the  breaches  of  such  eovenatiti, 
together  witli  the  costs  of  suit,  a  stay  of  execution  of  (he  said  judgment 
ihall  be  entered  upon  record,  or  if  by  reason  of  any  execution  execult^ 
the  plaintiff  or  pIsintilfB,  or  his  or  ilieir  executors,  shall  be  fully  paid  n 
aatisiied  all  such  ilamoges  to  be  aoseaged,  vrith  his  or  their  costs  of  nil. 
and  all  reasonable  charges  and  expenses  for  executing  the  said  cxecDlioi, 
the  body,  lands  or  goo&  of  the  defendant  shall  be  tliereupon  forthwiih 
discharged  from  the  said  execution,  which  shall  likewise  be  entered  apio 
record;  but,  notwithstanding,  in  each  case  such  judgment  shall  remain, 
continue  and  bo  as  a  Etirlhet  leruriCy  to  answer  to  the  plaintiff  or  plaintiSi. 
and  his  or  their  executors  or  administrators,  such  damages  ai  ehall  or  mi; 
be  sustained  for  fiirlher  broach  of  any  covenant  or  covenants  in  the  amr 
indenture,  deed  or  writing  contained. 

Although  this  section  states  only  thai  breaches,  he.  «iay  be  oniEtied. 
yet  it  has  been  determined  that  it  is  compulsory  tm  the  plamtifi'  to  do  sok 
and  that  be  caanot  enter  up  judgment  tbr  the  whole  penalty  on  a  judg- 
jnent  by  default,  as  he  might  have  done  at  conunon  law  (^f) ;  though  lb 
rule  of  course  only  aftbcls  such  bonds  os  nre  within  the  operation  of  thf 
Btflliile.  It  has  been  determined  tliat  in  dobt  on  hum!  conditioned  topsr- 
fbrni  an  award,  the  plaintiff  must  assign  a  breach  under  the  statute,  and 
cannot  have  judgment  for  the  penalty,  and  take  out  execution  for  tha 
single  sum  awarded,  though  the  measure  of  damages  be  ascertained  by 
the  award  (g).  So  a  bond  conditioned  for  the  payment  of  a  certain  stun 
by  instalments  is  within  the  statute  (A).  So  alter  judgment  for  the  [Jain- 
tiff  on  demurrer  in  debt  on  bond  conditioned  to  pay  an  annuity,  Ibe 
plaintiff  must  aasign  breaches  on  the  record  under  the  statute  (f). 

So  the  statute  extends  to  a  liability  created  by  the  breach  of  an  indem- 
nity bond,  whereby  the  obligee  ia  so  for  daninllied  oa  that  he  may  be  re- 
quired to  pay  moaey  in  consequence  of  a  forfeiture,  altliough  the  matter 
of  the  liability  should  be  in  some  sort  collateral  to  the  direct  breach,  and 
actual  damnification  has  not  ensued.  Thus,  where  a  party  indemnified  by 
bond  is  sued  for  damages  in  respect  of  the  matter  of  the  indemnity,  and 
the  plaintiff  recovers,  if  the  defendant  in  that  action  recover  over  against 
the  indemniiier,  he  must  assign  as  a  breach,  not  only  the  damagea  and 
costs  recovered  against  him,  but  also  his  own  costs  sustained  in  defendiDg 
the  suit,  although  he  have  as  yet  in  fact  paid  nothing  in  respect  or  on  ac- 
count of  such  costs,  or  if  he  do  not  assign,  he  wiu  be  estopped  by  Iha 
statute  from  recovering  by  scire  facias  on  the  judgment  obtained  on  the 
bond  what  he  may  afterwards  be  compelled  to  pay  on  that  account  (A). 

And  where  a  bond  upon  the  face  of  it  appeared  to  be  conditioned  for 
the  payment  of  a  sum  certain,  but  by  an  indenture  of  the  same  date,  de- 
claring the  purposes  for  which  the  bond  wos  executed,  it  was  agreed  that 
it  should  be  lawful  for  the  obligees  in  the  bond  to  commence  an  actton, 

{h)  Willovghby  v.SmMm,  6  East, 
650;  aSmiih,  663. 
(il  WtUhy.  Inland,  6'E.i!X.6\Z;  (i)  Wnlroiv.Got./d.ng.  BT-R-iai. 

2  Smith,  666.  (1^)  Harrap  r.  Armiu-gi.  12  Price, 
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and  to  proceed  to  judgment  whenever  they  should  think  fit,  and  upon 
judgment  being  obtained,  to  issue  execution,  and  that  the.judgment  should 
be  a  sectuity  for  the  payment  to  the  obligees  on  demand  of  all  sums  of 
money  which  then  were  or  might  thereafter  become  due  to  them.  A 
judgment  having  been  entered  up  by  virtue  of  this  deed,  the  obligees 
issued  execution  without  assigning  breaches  or  executing  a  writ  of  inquiry; 
and  it  was  held,  that  this  was  a  bond  substantially  conditioned  for  the 
performance  of  an  agreement  within  the  statute,  and  that  the  obligees 
ought  to  have  assigned  breaches  (/). 

But  a  post-obit  bond,  upon  which  a  forfeiture  has  taken  place,  is  not 
within  the  statute,  and  therefore  it  is  not  necessary  to  suggest  breaches 
on  it  (m). 

Neither  are  bail  bonds,  (n)  or  bonds  given  by  the  petitioning  creditor  of 
a  bankrupt  (o),  or  replevin  bonds  (p).  And  breaches  need  not  be  as- 
i^ed  on  an  annuity  secured  by  a  warrant  to  confess  judgment  on  a  mu- 
tuaius  (q). 

And  to  a  declaration  on  a  judgment  in  debt  on  bond,  the  defendant 
cannot  plead  that  the  bond  was  conditioned  for  the  performance  of  cove- 
nants, and  that  no  breaches  of  covenant  were  suggested  or  assigned  in  the 
original  action  as  the  statute  required  (r). 

And  where  a  bond  is  conditioned  for  the  payment  of  a  sum  of  money 
on  a  day  certain,  with  interest  in  the  mean  time,  pursuant  to  the  provi- 
fkmsandstipidations  contained  in  an  indenture,  upon  the  non-performance 
of  which  both  principal  and  interest  became  due;  it  is  not  necessary  to 
assign  breaches  according  to  the  statute  ($),  So  bonds  coming  under  the 
operation  of  the  4th  of  Anne,  c.  16,  s.  13,  are  not  afiected  by  this  statute. 

This  assignment  of  breaches  in  debt  on  bond  to  perform  an  award,  may 
be  made  in  the  words  of  the  award  generally^  although  the  plaintiff  did 
not  show  that  the  defendant  had  become  enaUed  to  carry  it  into  effect,  by 
the  circumstances  having  taken  place  on  which  it  was  to  have  been  per- 
formed, the  award  having  assumed  that  they  had.  The  fact  of  such  cir- 
cumstances not  having  taken  place,  as  it  lay  properly  within  the  de- 
fendant's knowledge,  shoidd  be  pleaded  and  set  out  by  mm  {t). 

These  breaches  may  be  assigned  by  the  plaintiff  in  his  replication  {u) ; 
at  which  stage  of  the  proceeding  it  is  most  prudent  to  assign  them,  unless 
judgment  by  default  is  expected,  as  the  defendant  will  be  confined  in  his 
rejoinder  to  one  answer  to  each  breach,  which  if  the  breaches  had  been 
assigned  in  the  declaration  he  would  not  have  been  (v).  It  has  been  held 
also,  that  after  a  plea  of  non  est  foctum,  and  that  the  bond  was  obtained 
by  fraud  and  covm,  where  breaches  are  not  assigned  in  the  declaration, 


(i)  Hurti  V.  Jenning$t  5  B.  &  C. 

560. 

(m)  Murray  v.  Stair  (  Earl),  3  D. 
&  R.  278 ;  2  B.  &  C.  82 ;  but  it  seems 
that  such  an  instniineDt  is  within  4  it 
5  Anne,  c.  15. 

(n)  Selby  v.  Lewet,  1  Tidd's  Prac. 
633. 

(o)  Smithy  v.  Edmonson,  3  East,  22. 

(p)  MiddUton  v.  Bryan,  3  M.  &  S. 
155. 

(9)  Shaw  v.  Woreeiter  (Marquis), 
6fiing.385;  4M.&F.21. 

(r)  Anon.  M.  &  M.  496,  n. 


(f)  James  ▼•  Thomas,  5  6.  &  AdoL 
40. 

(0  Wilcocks  V.  NichoUs,  1  Price. 
109. 

(u)  Humphrey  v.  Rigby,  2  Chit. 
298;  5M.&S.  60. 

(v)  Where  breaches  are  thus  as- 
signed in  the  replication,  under  the 
statute,  on  demurrer,  an  interlocutory 
judgment  may  be  given,  and  final 
judgment  staved  till  after  award  and 
execution  of  the  writ  of  inquiry ;  Johnes 
r,Johnss,3  Dow,  1. 


L 


Bmi. 


Ib«  pUintiirinay  niggMt  them  in  ina)dngup  the  usue(f).  Bat  asug^ 
(Inn  of  breache*  caiinot  Ue  introducpd  on  the  record,  except  \a  the  Ibn 
cud  of  judgment  upon  demurrer,  by  coofeasion,  or  nil  dial  (j/). 

Kuc  oliier  mmlten  relating  to  tlie  declaration,  reeanle,  p.  320.    FmHii 
{iMi  available  iu  so  aclioo  of  this  aoit,  p.  S2a  ruid  Z2'J,  tt  trg. 
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3.  Tiou  Old   Halt  of-  luivl- 
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B  ahina  du  Baal 


1.  By  BiHl 

I.  qflhtLoadirum-^ll.*Btad 

3.  By  what  niMn)  lA<  B«nd  if 
/«■/"■(•«' 

4.  ^i>i|^nifnl  aftkt  Bend  .. .' 
A.   FrPMfrfinji  cm  the  Band  . . 

1.  DtelaraiiBB  : 

3.  Pliai 


.  VrrdM 


I.  Aniwity  Bomb, 

If.]— Bythe53Gco.  III.c.  141,  it ii enacted,  "Thatwkbb 

thirty  dava  nlU-r  the  I'xcculiDii  of  every  bond,  &c.  wherehy  any  annui^ 
or  rent  cliargp  is  grniiled  for  mie  or  more  life  or  lives,  or  for  aiiy  term  of 
years,  or  greater  eitate,  deterroinable  on  one  or  more  life  or  livei,  a  me- 
tnorial  of  the  dale  of  every  such  bond,  of  the  names  of  all  the  parliM, 
and  of  all  the  witnesses  thereto,  and  of  ihe  person  or  persons  for  whoM 
life  or  lives  such  annuity  or  rent  charge  shall  be  granted,  and  of  the  pe^ 
eon  or  persons  by  whom  the  same  is  to  be  beneficially  received,  the  pecu- 
niary cunsiderBtion  or  considerations  for  granting  the  same,  and  Ihe 
annual  euin  or  sums  to  he  paid,  shall  be  enrolled  in  the  High  Court  of 
Chancery,  otherwiEe  ererj'  such  bond  shall  be  null  and  void  to  all  inlenli 
and  purposes." 

And  ny  sect.  4  it  was  enacted,  "  That  in  every  deed,  bond,  instrument, 
or  otiier  assurance  whereby  any  oiniuity  or  rent  charge  shall,  fiom  aod 
after  the  passing  of  this  net,  be  granted  or  attempted  to  be  granted  fee 
one  or  more  life  or  lives,  or  for  any  term  of  years,  or  greater  estate,  de- 
terminable on  one  or  more  life  or  lives,  where  the  persoti  or  pemnsta 
whom  such  annuity  shall  be  granted  or  secured  to  he  paid  ahall  not  b« 
entitled  thereto  beneficially,  the  name  or  names  of  the  person  or  persons 
who  is  or  are  intended  to  take  the  annuity  beneficially,  shall  be  described 
in  such  or  the  like  manner  as  is  hrTcinheforc  required  in  the  enrolment, 
otherwise  every  such  deed,  instrument,  or  other  assurance  shall  be  null 
and  void." 

By  sect.  10  it  is  enacted,  "  That  this  act  shall  not  exUud  to  Scotland 
or  Ireland,  upr  to  any  annuity  or  rent  charge  given  hy  will  or  by  mar- 
riage settlement,  or  for  the  advancement  of  a  child,  nor  to  any  annuitr  or 
Tent  charge  secured  upon  freehold  or  copyhold  or  customary  lanjs  in 
Great  Britain  or  Ireland,  or  in  any  of  his  Majesty's  possesstons  beyond 
the  seas,  of  equal  or  greater  annual  value  than  the  said  annuity,  over  and 
above  any  other  annuity,  and  the  interest  of  any  principal  sum  charged 


(i)  G  M.  Sc  S. 


(y)  D«  la  flw  v.  SUmrl,  2  N.  R.  3«. 
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or  secured  thereon,  of  which  the  grantee  had  notice  at  the  time  of  the 
grant  whereof  the  grantor  is  seised  in  fee  simple  or  fee  tail  in  possession, 
or  the  fee  simple  whereof  in  possession  the  grantor  is  enabled  to  charge 
at  the  time  of  the  grant,  or  secured  by  the  actual  transfer  of  stock  in  any 
of  the  public  funds,  the  dividends  whereof  are  of  equal  or  greater  annual 
value  than  the  said  annuity,  nor  to  any  voluntary  annuity  or  rent  charge 
granted  without  regard  to  pecuniary  considerations  or  money's  worth,  nor 
to  any  annuity  or  rent  charge  granted  by  any  body  corporate,  or  under 
any  authority  or  trust  creat^  by  act  of  parliament  "(^)* 

2.  Tune  and  Mode  of  Inrolment,'] — The  time  given  for  the  inrolment* 
wiQ  he  thirty  days,  exclusive  of  the  day  of  execution  (a).  And  where 
a  memorial  is  inroUed  within  thirty  days  after  execution  of  the  deed  by 
Uie  gnntee,  though  inroUed  before  execution  by  the  grantor,  it  is  not 
naccaaary  that  it  should  be  executed  by  all  the  parties  to  it  before  the 
nrohnentr^).  Where  a  trustee  under  an  annuity  deed  executes  after  the 
memorial  has  been  inroUed,  a  memorial  of  his  subsequent  execution 
need  not  be  inrolled(c). 

If  a  oonrect  memorial  of  an  annuity  deed  be  incorrectly  inroUed  for  a 
time«  and  after  some  years  the  officer  of  the  inrolment  ofUce  discover  and 
reetiQr  tiie  error  before  any  proceedings  had  to  vacate  the  annuity,  the 
Comr^  finding  the  inrolment  right  when  they  caU  for  it,  wiU  not  inquire 
when  the  entry  was  made(<^). 

3.  Matter  to  be  inrolled,']~^'rhe  53  Geo.  III.  c.  141,  requires  a 
(memorial  of  the  date  of  every  deed,  bond,  instrument,  or  other  assu- 


<s)  Bt  17  Geo.  IIL  c.  26«  s.  1,  a 
ineaiorial  of  every  deed,  bond,  instni- 
ment,  or  other  assurance,  whereby  any 
annaitj  or  rent-charge  should  be 
graatad  for  one  or  more  life  or  lives, 
or  lor  any  term  of  years,  or  greater 
attate.  determinable  on  one  or  more 
life  or  lives,  must,  within  twenty  days 
of  the  execution  of  such  deed,  bond, 
iottrnment,  or  other  assurance,  have 
iMen  inroUed  in  Chancery,  otherwise 
ikt  instmment  was  to  be  null  and 
void. 

Bj  sect.  2,  before  any  judgment 
•boald  be  entered  upon  any  warrant 
•f  attorney  for  recovering  or  securing 
the  payment  of  any  annuity  or  rent- 
charge  then  already  granted,  and  be- 
fore execution  sued  out,  or  action 
brought  on  such  judgment,  a  like 
memorial  roust  have  been  inrolled. 

Sect.  6,  provided  that  the  act  was 
BOt  to  extend  to  annuities  or  rent- 
charges  given  by  will  or  marriage  set- 
tlement, or  for  the  advancement  of 
children;  nor  to  annuities  or  rent- 
charges  secured  upon  lands  of  e<)ual 
or  greater  annual  value,  whereof  the 
grantor  was  seised  in  fee  simple  or  in 
fee  tail  in  possession,  or  secured  by 
the  actual  traosfer  of  stock,  the  divi- 


dends whereof  were  of  equal  or  greater 
value;  nor  to  voluntairy  annuities 
granted  without  regard  to  pecuniary 
consideration;  nor  to  annuities  or 
rent-charges  granted  by  corporation:, 
or  under  any  authority  or  trust  enacted 
by  act  of  parliament ;  nor  to  annuities 
not  exceeding  10/ ,  unless  there  be 
more  than  one  from  the  same  grantor 
to  or  in  trust  for  the  same  gnntee. 

This  statute  was  repealed  by  53 
Geo.  III.  referred  to  in  the  text,  and 
other  enactments  substituted,  but  as 
it  is  stiU  applicable  to  all  annuities 
p^ranted  prior  to  the  14th  July,  1813, 
It  is  advisable  to  be  stated. 

(a)  Ex  parte  Fallan,  6  T.  R.  283. 

(6)  Flight  V.  Buckridge,  3  Bing. 
215  ;  11  Moore.  28  ;  S.  C.  (in  error), 
9D.  &  R.  113;  6B.  &C.  49. 

(c)  Doe  d.  Delegml  v.  Holloway,  1 
Stark.  431.— EUenborough. 

(d^  Garrick  v.  WiUianu,  3  Taunt. 
540.  By  53  Geo.  HI.  c.  141,  s.  5, 
copies  of  instruments  securing  annui- 
ties may  be  obtained  at  the  inrolment 
office,  and  the  delivery  of  them  en- 
forced by  a  summons  wfore  a  judge, 
to  whom  power  is  given  to  make  orders 
for  production. 


1994  Bond. 

rmm,  of  the  name*  of  all  llie  psrliee,  and  of  all  tlie  itiliimiMs  thereto,  and 
(if  Oif  pFFBon  arpenions  fnr  whose  life  or  Uvea  llie  Rtiiiuilj'Bhnll  be^ranlrd, 
■nd  of  ihc  penon  or  persone  by  wliom  the  tame  i»  to  be  boneficially  rp* 
reived,  the  ppcuninrT  consideration  for  granting  the  same,  and  the  nnDu&t 
mm  to  be  jwd ;  and  givec  a  form  in  wKich  theie  drcumiCanccs,  with  luch 
•Itcrktion*  01  may  be  required,  mutt  be  italedCi/). 

lllc  3  Geo.  IV.  c.  92,  reciting  that  doubts  have  arisen  si  to  ihe  con- 
*(nictiuli  I'f  t]ie  last  atstule,  ena;la,  that  no  ftirther  or  other  description  of 
the  Miburribing  nitnras  or  wiliimaeB  to  any  deed,  bond,  instTUnienl.  nr 
other  onurnnee,  whereby  any  uinuity  or  renl-char|ro  is  or  may  be 
grtmlrd,  !a  requiml  in  the  memorial  thereof,  beaidts  the  names  of  all 


And  by  the  T  Oi'o.  IV.  c.  75,  reeiiing  itill  further  doubts,  it  i»  ennctMl 
uid  declared,  that  by  the  53  Geo.  111.  c.  HI,  no  further  or  olhernMine 
or  names  of  ihe  nibscribing  viliieases  to  iDBtrnmenti,  whereby  annutfrn 
f>re  prant«d,  is  or  arc  required  in  the  msnioriB]  thereof,  besides  the  name* 
of  all  sneh  witnesses  as  shall  appear  signed  to  their  alteitatians  mpee- 
tii-ply  of  the  execution  of  mich  instruments  {e). 

Where  the  memorial  do«  not  set  forth  with  precision  the  form  in  wliich 
the  consideration  was  pwd,  tliedeed  is  void  f,/").  But  where  the  graiitorof 
en  annuity  sitigiied  a  policy  of  essurance  on  Iiis  own  life  to  the  grantH^ 
whereby  the  l.iller  w.ts  enabled  to  insure  the  life  of  the  former  at  a  lea 
premium  thati  he  otherwise  might  have  done,  it  was  beld,  that  aucb  ■•■ 
signment  was  no  part  of  the  consideration,  and  need  not  have  been  set 
out  in  the  memorial  (g).  And  if  an  annuity-deed  stale  the  consideration 
to  have  been  paid  in  bank-notes  and  sovereigns,  and  the  memorial  state 
il  (according  to  the  fact)  to  have  iieen  paid  in  batik-nolei  only,  it  is  no 
ground  for  setting  aside  the  annuity  (A). 


<d>  Under  this  ilatule  it  wss  de- 

his Chrisuan  names  ~t  full  length.  Id 

cided,  thai  the  memorial  most  CODtsin 

Ihe  descripiion  and  places  of  residence 

held  a  falsi  objection  in  ejectmenl  for 

of  Ihe  witnesses  to  the  annuiiv  deed  : 

Ihe  premises  on  which  the  lonuity  wis 

Daraia  v.  LhiCoh<.  5  It.  &  A.  444 : 

secured  ;  Uvt  d.  F..^  >.  Brtml-y.  6  [). 

Smlh  V,  Priich^rd,  1  D.  &  R  374  i 

k  R.  292. 

G  B.3(  A  TIT;  with  such  certainly 

(i)  The   17  Geo.  III.  c.  26,  re- 

that tbey  may  he  round,  if  requiieri,  lo 

quired  Ihe  memoiiils  to  state  the  diy 
of  the  month  and  year  when  the  ieti. 

give-evidenre  of  the  due  execution  of 

the  iostiuments  ;  ihid. ;  Chnk  ».  J>f- 

ltrUi.3D.il  K   I8S-.  3  l{.&C.  1; 

bore  date,  the  names  of  allihe  parties, 

S,  P.  Mtlcalfi  ..  Sl-alhntere  (Earl). 
7  D.  &  R.  773 ;  S,  C.  nom.  M«cu(/e 

and  Tor  wliom  any  of  ihem  were  trus- 

tees,  and  Ihe  nimes  of  all  ihe  wit- 

V. B.,WH.  5  >t.  &  C.  258  ;  but  il  is  nnt 

nesses,  llie   annual  ...m  to  be  paid. 

ntcessary  ihat  they  should   see  the 

and  thenamesof  Ihe  persons  for  whose 

pirtiei  execute  ;  Fliglit  v.  Butkii'ige. 

life  or  liies  the  snnuiiy  was  RiinleJ, 

SBing.SIS:  llMoore.aS;  S  C.(ii, 

and  Ihe  consideration  of  granliog  the 

err^r).  6  a.  tt  C  49;  91J.&R.1I3. 

irihename^oFsil  ihe  wiinesses  toihe 

(  /  )  U,eh  V.  H««per,  4  Xev.  &  M. 

deed  are  inseited  in  the  memorial,  that 

31B;    5.  C.  nom.   Ki  partt  Lticis,  3 

is  sufficient,   without   apecifyin;   the 

Adol.Ji  KlUs   135. 

parties  by  whom  theileed  was  eivcuti-d 

(l)    IiU,i>  .   J.:.e,.  3  D.  St  R. 

in  their  presence.     Where  the  memo- 

263;  S  11.  &C.  232. 

rial  described  one  of  the  sub<«ribintr 

<h)  F.<l'ci'ih  V.  Giirnru.  2  M.  !< 

witnesses  as"G,M   DancB,of  tTursi- 

Scolt.   aJ2;    9    lling.   456,   622;    1 

tor-stre<:t,  in  Ihe  county  of  Middlesex. 

Dowl.  I'.  C.  724. 

Of  particular  B(mdt.  1 295 

In  anoUier  ease,  A.  haTing  agreed  with  B.  to  advance  him  a  sum  of 
money,  and  to  pay  off  an  annuity  formerly  granted  by  him ;  B.  executed  a 
deedy  whereby,  in  consideration  of  1050/.,  he  covenanted  to  pay  an  an- 
nnity  to  A.,  and  aangned  to  him  certain  dividends  ujpon  trusts  for  the  pur- 
pose of  securing  the  annuity.  The  1050/.  were  paid  to  B.,  the  grantor, 
who  directly  returned  to  the  grantee  the  sum  necessary  for  paying  off  the 
ftunuity,  and  he  inunediately  paid  it  over  for  that  purpose.  In  the  me- 
morial inroUed  pursuant  to  53  Geo.  III.  c.  141 ,  the  consideration  for  the 
present  annuity  was  stated  to  be  1050/.,  without  any  notice  of  the  former  an- 
nuity :  and  it  was  held  that  this  statement  was  sufficient  (n) .  Where  an  an- 
nuity deed  contained  a  covenant  by  the  grantor,  that  he  would  not  at  any 
time  during  the  continuance  of  the  annuity  go  upon  the  seas  or  parts  be- 
yond them,  without  first  giving  the  grantee  seven  days'  notice,  in  writing, 
of  soch  intention,  in  order  to  enablehim  to  pay  such  additional  premiums 
of  insurance  as  might  be  incurred  on  account  thereof,  which  premiums 
the  gnuktor  covenanted  to  pay  to  the  grantee :  it  was  decided  that  it  was 
not  nectmry  to  state  such  covenant  m  the  memorial,  imder  the  statute 
53  Goo.  III.  c  141  (o). 

Bfiidw  the  matters  noticed  above,  it  should  have  been  stated,  that 
where  awanrant  of  attorney  has  been  given  to  confess  a  judgment,  to  se- 
oore  aa  nnnity,  together  with  other  securities,  the  memorial  must  state 
tiie  wimnt  of  attorney,  as  well  as  the  other  securities  (p);  and  should 
abo  contain  an  accurate  description  of  the  trusts  and  interests  of  the  par- 
lie^  aody  in  fact,  the  whole  res  gesta  (o). 

In  a  bond  (after  reciting  that  M.  M.,  the  obligee,  had  contracted  with 
S.  Bi^  the  obligor,  for  the  sale  to  him,  S.  B.,  of  a  messuage,  &c.,  in  con- 
■deratikm,  among^st  other  thines,  of  an  annuity  of  150/.,  to  be  paid  to  her. 
If.  M.y  during  her  life,  by  S.  B.,  by  four  quarterly  payments  in  the  year; 
and  fiiriher  reciting  that,  on  the  contract  of  the  purchase  of  the  messuage, 
it  was  affreed,  that,  for  better  securing  the  payment  of  the  said  annuity, 
Ae  said  S.  B.  should  execute  that  bond,)  the  condition  was,  for  the  pay- 
ment of  the  said  annuity  at  the  times,  &c.  This  bond  was  stamped  with  a 
II.  15f.  deed  stamp ;  and  it  was  considered  that  the  bond  was  properly 
■tamiM^i  and  that  it  did  not  require  any  inrolment  under  the  annuity  act; 
and  if  such  inrolment  had  been  necessary,  the  want  of  it  could  not  have 
been  taken  advantage  of  under  the  plea  of  non  est  factum  {r), 

jBy  the  6th  section  of  the  53  Geo.  III.  c.  141,  it  is  provided  that  part 
of  the  consideration  shall  be  returned  to  the  person  advancing  the  same ; 
or,  if  paid  in  notes,  any  of  them,  with  the  privity  and  consent  of  the  per- 
aon  aavancing  the  same,  be  not  paid  when  due,  or  be  cancelled  or  de- 
stroyed without  being  paid ;  or  if  the  consideration  or  any  part  of  it  be 

id  in  goods ;  or  if  any  part  of  the  consideration  be  retained  on  pretence 


ci  answering  the  future  payments  of  the  annuity,  or  any  other  pretence, 
tiie  annuity  is  void.     But  the  statute  does  not  require  the  name  of  the 
party  in  whose  favour  the  warrant  of  attorney  is  given  to  be  set  out(s). 
If  these  rules,  enjoined  by  the  statute,  be  not  observed,  and  the  menio- 

(n)  Cane  v.  Lovelace,  2  B.  &  Add.  183  -,  Dupuis  v.  Edwards,  18  Ves.  jun. 

767.  358.   A  tabular  form  for  memorials  is 

(o)  Wood  V.  Perrott,  5  Moore,  63.  given  in  the  statute. 

(p)  Davidson  v.  Foley  (Lord),  2  (r)  Mettaifer  v.  Bigg$,   1   C.  M. 

H.  Black.  12  :  Bro.  C.  C.  598  ;  5.  P.  &  R.  1 10 ;  4  Dowl.  P.  C.  695 ;  4  Tyr. 

hopkint  V.  Waller,  A  T.  R.  463.  466. 

(9)  Cummifif  v.  Isaac,  8  T.  R.  (i )  Kemi  v.  SmiU,  3  fi.  5c  A.  206. 
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Ai^*iii— «itir^t»rfit— t   III    ilii«fcifai^rt»(0. 
b  VM  isHHir  daMid,  «h««  Mnnl  Jw*  w  gjwm  ta  miiuu  m 

iM«aMMid(a>.    8«l  %3  Ca.  iV.c.  Kt,i.3.  ndiw  Om  dndftit 

J>  flMOiA.  *■!  twv  iHDlMHn  ipwtMC  M  MMuqr,  •(  «4iitA  a  nuns- 
■  .rill^lh»iwJ.d.aa»ia*iJaC»h.     iii  lim  la-wJ  My  wfaeria- 
k  MM^,  iWI  he  raU ;  te  hy  1. 3,  it  ii  |n>- 
liJBrbtohepwiBwiehraMBmheia — 
mht  Imb  mAmJ  e^  ittA  la  ■ 


ri  iwrf  aM  («  imrtaeL}—T»  mlHate  u  aRMHtf  wttUs     I 
""■a  ad,  it  ■  naaaaij'  (te  the  |a(tT  ■bould  have  abv- 
1  lh«  piiHipal  for  em,  to  be  ■-'■■**^  by  tlie  perinlictl    I 
undtyta).     Hie  doeuiiwwa  reqnred  to  be  imnlled  bf 
i,  wne  tlxMe  10  nHiefa  (he  graotor  v^  a  party,  oi  wUdl 
■B-.T-.  ,r,;-,.-.  .r.,L'.   i 'b-'.!  ;..  r-.n   .    : "- i     :-    !■..  .n.l  r.  .;;.-,  n.  „„  hi,be- 

r     "  ■■■.;■;     r.idOTlhe 

former  itatute  it  vai  held,  that  a  bood  pireii  bj  b  third  penon  to  aeant 
the  payment  of  an  annuilj,  muat  be  regutered,  u  well  u  the  deedi  mtde 
by  tbe  grantor  himielf  (fr);  but  that  where  a  third  penon,  vnamiKttti 

with  the  grantor,  gtuimnleed,  in  connderatioD  of  a  certain iiimimi. 

&e  payment  of  an  annuity  to  the  gnntec,  that  meh  guarantee  need  rat 
be  inroDed  (c). 

It  viD  be  leenialfO,  that  annuitieiieciired  on  freehold  lands,  if  of  emul 
or  greater  valne  than  the  annuity,  are  excepted  from  the  operatioa  of  tlw 
ttatute.  Tliere  waj  a  very  aimilar  exception  in  the  repealed  statute  tt 
the  17  Geo.  III.  c.  26,  under  which  it  was  deteimined  that  tai  annni^, 
Moured  on  lands  in  fee  of  equal  annual  ralue,  need  not  be  registered  ludat 
the  statute,  though  the  annuity  was  also  secured  upon  leasehold  pn>> 
perty  (d) ;  and  a]»  that  no  inch  inrolnient  was  required  of  an  antniitr, 
prant^  by  one  who  was  mortgagor  in  fee  in  poasession  of  lands  on  wU^ 
It  was  secured,  of  greater  anmi^  value  than  the  interest  of  the  tnortgwcv 
on  die  ground  that  it  was  a  grant  of  an  annuity  by  one  who  was  seiuain 
fte  simple ;  such  seisin  in  fee  extending  to  equitabU  as  wdl  as  l^al  t»- 
tales  (e).     So  an  equity  of  redemption  via  held  within  the  exception  of 


nd-lMni 


'.  Dolman,  1 


T.  R.64I. 

(u)  Han  T.  LoixbM,  6  T.  R.  471. 

(i)  Haad  V.  Bvtum,  2  Ves.  iuD. 
30  i  4  Bra.  C.  C.  431 ;  S.  P.  B»Uon 
(DuM  *.  WilUm,.  4  Bro.  C.  C. 
aS7i  2  VM.jun,  1S4. 

{y)  NhU  V.  SmiA.  14  V«.  jdh. 
401. 

(i)  Dm  d.  ^'ttl|UlT  T.  Sltpheni,  ] 
Price,  3a. 

(a)  H'iiiln'  T.  MnnUy.  2  B.  &  A. 
60t>.  llins  ■  policy  of  asiursDce  on 
tb«  IK*  of  the  yiBDUM'  of  an  innuiiy. 


iiigiied  a 


farther  •ecurily  for  ths 
not  be  neDtioaed  in  tbt 
memoiiil,  not  beioB;  t  pecunisry  coB- 
sideralion  nitbia  the  meanine  of  lbs 
slalule  63  Geo.  III.  c.  141 ;  /airebii 
V.  Gumiii,  3  M.  &  Scotl,  822;  9 
Bing.  456,  623  ;  1  Dowl.  P.  C.  714- 

(b)  Roihrr  r.  Hurdi,,  5  T.  R.  678. 

(ej  Sandilandt  y.  Marth,  2  B.  &  :i. 
673. 

(d)  Ei  parti  Midult.  3  East,  137. 
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that  act(y) ;  whether  held  in  ^  or  in  fee  tail  (g).  And  a  surety ^  who 
charged  his  estate  in  &e  simple,  of  which  he  was  seised  in  possession  at 
the  time  of  granting  an  annuity,  with  the  payment  of  it,  and  which  estate 
was  of  greater  annual  value  than  the  annuity,  was  also  considered  a  grantor 
vithin  the  meaning  of  the  exception  (A).  And  where  A.,  who  was  tenant 
in  life,  with  remainder  to  trustees,  &c.,  remainder  to  his  first  and  other 
aona  in  tafl,  xemainder  to  himself  in  fee,  suffered,  together  with  B.,  his 
only  son,  a  recovery,  and  declared  the  uses  to  such  person,  and  for  such 
estate,  &e^  as  they  should  jointly  appoint ;  and  they  jointly  granted  an 
amuiitv  and  appointed  and  granted  the  lands  to  C.  for  a  term  of  years  in 
trust  ror  the  grantee :  it  was  decided  that  this  case  came  within  the  ex- 
eepdflci  of  the  act  (i). 

In  ejectment,  an  annuity  deed  was  relied  on ;  it  was  not  inrolled,  hut 
it  contained  a  declaration  or  covenant  by  the  grantor,  that  premises  on 
wbieh  the  annuity  was  secured  were  of  more  than  sufficient  annual  value 
to  answer  and  pay  the  annuity  over  and  above  all  charges :  and  it  was 
ImU,  that  it  was  open  to  the  grantor,  notwithstanding,  to  give  evidence 
that  die  premises  were  not  of  sufficient  value  to  answer  and  pay  the  an- 
noilj,  in  order  to  avoid  the  deed  (A*). 

It  Ins  been  held  under  the  59  Geo.  III.  that  the  annuity,  to  be  within 
tha  mssning  of  the  act,  must  be  directly  and  specifically  charged  on  the 
landb^  not  merely  secured  in  a  manner  which  may,  by  possibuity,  afiect 
them,  as  by  judgment  entered  up  on  a  warrant  of  attorney  (/). 

The  consideration  for  the  annuity  must  also  be  a  pecuniary  one  (m),  to 
require  inrolment,  so  that  where  A.  was  indebted  to  B.,  and  it  was  agreed  . 
between  them,  that,  in  lieu  of  payment,  A.  should,  by  bond,  secure  the 
pajment  of  an  annuity  to  B.'s  widow,  after  his  decease,  during  the  joint 
mm  of  A.  and  the  widow;  and  B.  died  in  1825, and  in  1828  A.  executed 
an  annuity  deed,  pursuant  to  the  agreement :  it  was  held,  that  the  deed 
did  not  require  inrolment  (n). 

So  where  by  the  trusts  of  a  marriage  settlement,  a  father  agreed  to  settle 
10,0002.  upon  his  daughter,  in  trust,  to  pay  the  interest  to  the  husband 
dnring  his  life,  and  the  father  died  without  having  paid  the  principal 
money  to  the  trustees ;  and  the  husband  ha\'iug  agreed  with  the  execu- 


(/)  Tucker  v.  Thurston,  17  Ves. 
jun.  131. 

(g)  Cumming  v.  Twytden,  12  East. 
272,  n. ;  5.  P.  Shrapnel  v.  Vernon,  2 
Bro.  C.  C.268. 

(A)  Darwin  v.  Lincoln,  5  B.  &  A. 
444. 

(i)  Httluy  v.  Hai€$  (Bart),  7  T.  R. 
194. 

(Ic)  Do€  d.  Chandler  v.  Ford,  5 
Kev.fic  M.209  ;  1  Hsr.dc  Woll.378. 

(i)  Walford  v.  Alarchant,  2  B.  & 
Adol.315. 

(m)  The  following  are  cases  under 
17  Geo.  III.  c.  26,  in  which  it  was  held 
that  DO  memorial  is  necessary,  the  coo- 
sideration  not  being  a  pecuniary  con- 
sideration within  the  statute  : — 

Grantee's  giving  up  business    to 

rotor ;   Crespigney  v.  Wittenoom,  4 
R.  790. 

3k 


Grantee's  resigning  situation  as 
master  of  an  academy.  Even  though 
there  was  also  an  agreement  to  assign 
furniture  tt  an  appraised  value,  and 
to  lend  money  at  interest;  Huttoti  v. 
Uwis,  5  T,  11.  639. 

Grantee  (a  mother)  selling  herbu- 
siticss  and  advancing  the  proceeds 
with  other  money  to  grantor  (her  son), 
to  set  him  up  in  business,  it  not  ap- 
pearing that  the  annuity  was  stipu- 
lated for  at  the  time  of  the  advance  ; 
Hick  v.  Keati  {in  error),  6  D.  &  R. 
68  ;  4  B  ;&c  C.  69  ;  5  Moore,  629. 

Grantee's  resigning  her  lands  and 
freehold  premises  tc>  grantor,  though 
part  of  tiic  consideration  was  book- 
debts  and  stock  in  trade ;  Do€  d.  John- 
ston v.  Phillips,  1  Taunt.  356. 

(n)  Frost  v.  Froit,  3  B.  &  Adol. 
612.  n. 
2 


k 


1<M  BtHi. 

tan  to  «ccept  3,000/.  and  on  uiiniitT  of  123(.  for  life,  in  lieu  of  xbe 
I0,(10nf. :  no  iorolmcnt  was  coniidered  ncfetsoryfu). 

Nnr  does  a  bond  require  inralmcnt  which  recitea  in  the  condition,  that 
tboplalntifTvrai  antitlpd  lu  ui  interest  in  ceiiain  vebaurcool  for  his  life, 
knd  that  he,  by  indentures  of  even  dale  therewith,  hod  onigncd  such  in- 
tereit  to  the  defeudanli,  who,  in  consideration  therpof,  hod  agreed  to  pey 
him  an  onnuitj  for  bis  life,  and  for  the  puyrnent  of  which  ihe  bond  wu 
«andiliuned  (p).  And  where  an  annuity  of  10'.  was  grauled  by  a  turn  to 
his  parent,  in  consideration  of  thrir  giving  up  to  liini  a  form  they  bad  oc- 
cupied, iind  the  slock  on  it  worth  300/. :  it  vaa  decided  that  the  annuity 
need  not  he  iorolled  (q). 

Annuities  secured  by  the  (miu/er  o/'itotft  are  excepted  by  both  Btntutes, 
and  require  no  inroltnetit :  but  tliii  only  extends  to  those  cases  where  on 
actual  traniler  ofthe  ttock  is  msdeforthepurpoaeofseciiriitgananniu^; 
therefore  if  A.,  whoiieDUIledforlifc  lothedividendain  certain  stock itaiid- 
ing  in  the  namea  of  tnisleca,  grant  on  annuity  to  B.,  payable  out  of  Ihii 
dividendi,  and  empower  those  trustees  to  pay  B.,  the  annuity  must  be  re- 
gistered (r).  So  a  grant  of  n  certaiu  sum  out  of  dividends,  to  which  a 
feme  covert  is  enlilkd  to  her  Etparate  use,  mual  be  inroilGd(t).  And  an 
assienment  oflSO/.,  part  ofthe  dividends  of  a  BUm  of  stock,  ofvfakhth« 
vendor  was  entitled  tor  life,  with  a  proviw  thit  the  purdiMer  *hau)d  not 
receive  any  part  of  the  dividends  then  growing  due,  but  a  proportionaUt 
part  of  ilie  150;.,  h  a  gram  of  an  annuity  to  that  amount,  and  must  be 
inroUed  (t)- 

But  an  annuity,  granted  in  consideration  of  a  reversionaiy  interett  in 
■lock,  need  not  be  inrolled  (u).  And  the  want  of  a  tnemorial  ia  no  objec- 
tion, if  it  be  not  shown,  by  the  party  seeking  lo  set  aside  the  antlnity, 
that  the  transfer  was  only  a  colour  for  an  advance  of  money,  to  be  raised 
by  sale  of  the  »tock(ti). 

5.  Of  Frocttd'ingt  on  an  Annuily  Band  (in),  J— In  an  action  of  debt  oa 
an  annuity  deed,  it  appeared  that  the  covenant  was  with  the  plaintiff  and 
another,  to  pay  to  them  one  annuity  of  30/.,  in  moteliea ;  by  another 
deed  it  appeared  thai  the  annuity  w      '    '  '  '        ■■.•■• 

&c.    TbeplainlilThaving  obtained  a  ^ 

to  himself)  the  Court  arrested  the  judgment,  on  the  ground  that  the  other 
covenantee  ought  to  have  joined  in  the  action  (x). 

If  it  be  pleaded  lo  an  action  on  an  annuity  bond  that  the  memorial  it 
insufficient,  it  is  necessary  to  show  in  what  way  it  is  defective,  or  that  BO 
other  memorial  has  been  inrolled  (y). 

(a)  Blahe  v.  Attirull,  4  D.   &  R.  S90  ;  S.  P.  Duf  v.  ^(Mnun,  B  Vm. 

649  i  2  B.  &  C.  876.  jun.  577 ;  Dupuii  v.  Edicardi,  18  Ves. 

(  p)  Jann V.  Jama.  5  Moore,  479  ;  jut.  358. 

I  B.  &  B.  702  ;  S.  P.  HM-riun  v.  (i)  Hotd  v.  Biirtlrn,  *  Bro.  C,  C. 

SmitAmn^alf,  SMoore,  481.    Where  121  ;  2  Ves.  JUD.  39. 

there  is  a  Fair  and  ^nd  ^doaleofsn  (t)  CharTetit i.  Vauu,  1  Sim.  153. 

ioleieil  ia  land,  asd  Ibe  consider>iioa  (u)  Broun  v.  DoulAwaiCi,  1  Midi. 

in  part  oi  in  xhole  is  an  anauity  lo  be  446. 

paid  10  ihe  vendor,  tbe  consideratioQ  (v)  Cumberland  v.  Killy,  3  B.  & 

for  granting  such  aanuity  is  not  a  Adol.  602. 

pecuoiaiy   consideration,  ot  money's  (id)  For  this  labject  also  sea  ants, 

worth,  within  the  meaning  of  the  sta-  320. 

lute ;  ill.  <()   Lane  r.  DrinJruatn-.  3  Dowl. 

(d)  TttUy  V.  Tttln.  4  Bing.  214i  P.  C.  233. 

"'-           ■■■  (y)  Simm<mi  T.  Hunt,    1    Manh. 


12  Moo:    . 
(rj  HuJwn  V.  SHnntr,    6  T,   R. 
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Hie  slitiite  of  IhnitatioDS  is  no  bar  to  an  action  brought  to  recover  back 
the  conademtion  paid  for  an  annuity,  notwithstanding  more  than  six 
jtmiB  hare  dapied  unce  the  date  of  the  grant,  where  the  grantor  (having 
Ibr  tome  yean  paid  the  annuity  without  objection)  has,  within  six  years 
flram  die  oommencement  of  the  action,  elected  to  avoid  the  annuity  by 
leaaon  of  a  defective  memorial.  Money  had  and  received  is  the  pro* 
per  finrn  of  action  in  such  a  case.  Pajrments  made  by  the  grantor  on  ac- 
oonnt  of  die  annuity  may  be  set  off  against  the  consideration  money  paid 
en  die  pmdiase,  upon  a  record  properly  framed  (z).  It  would  seem  that 
dM  gnmtee  is  not  entitled  to  interest  upon  the  consideration  money  (a). 

By  54  Geo.  III.  c.  141,  s.  8,  all  contracts  for  annuities  with  in&nts  are 
vtteny  void.  But  where  the  defendant  and  an  infant  covenanted  that 
diey,  or  one  of  them,  would  pay  a  certain  annuity,  it  was  held,  that  al- 
dHngii  die  annuity  act  avoided  the  contract  made  by  the  infant,  the  co- 
might  be  oiforced  against  the  defendant  (6). 


2.  Bail-Bond. 

Bgr  ilat  23  Hen.  VI.  c.  9,  sherifis  or  other  officers  are  required  to  let 
cot  of  prison  all  manner  of  persons  by  them  arrested,  being  in  their  cus- 
todlj  hf  hne  of  any  writ,  bill,  or  warrant,  in  any  action  personal,  upon 
meouUe  sureties  of  sufficient  persons,  having  sufficient  within  the  coun- 
ties  wiien  such  persons  be  so  let  to  bail,  or  mainprize,  to  keep  their  days 
In  aodi  place  as  the  said  writs,  bills,  or  warrants  shall  require. 

Hub  statute  is  a  public  act,  therefore  the  Court  will  take  notice  of  it, 
iShaoffoL  it  be  not  pleaded  (c). 

1.  Bjf  and  to  whom  the  Bond  mutt  be  given.'} — The  sherifl^  under  this 
statute,  has  no  authority  to  take  a  bond  for  the  appearance  of  persons 
■Rested  by  him,  under  process  issuing  upon  an  indictment  at  the  quarter 
sessions  for  a  misdemeanour,  but  can  only  take  a  recognizance  for  their 
i^peerance(<0*  ^^  would  seem  that  the  sheriff  cannot  take  bail  on  an 
attachment  for  contempt,  or  for  costs  issuing  out  of  a  Court  of  law(e), 
(though  a  judge  at  chambers  may)  (/),  upon  the  ground  that  such  cus- 
tody IS  in  the  nature  of  an  execution,  for  which  he  is  not  warranted  in 
takmg  bail  by  the  statute  above  referred  to.  The  sheriff  may  take  a  bail- 
bond  from  a  defendant  without  arresting  him ;  and  the  bond  in  such  case 
w31  be  valid  within  the  statute,  if  otherwise  unobjectionable  (g).  This 
bail-bond  must  be  eiven  to  the  sheriff,  as  such,  for  the  appearance  of  the 
party,  and  for  no  other  purpose ;  so  that  an  obligation  given  to  the  sheriff's 
oaili£^  or  to  the  sheriff,  but  not  by  his  name  of  office,  would  be  void  (A). 

2.  Of  the  Condition  of  the  Bond.} — There  must  be  a  condition  to  the 
bond,  so  that  if  the  bona  be  single,  or  with  an  impossible  condition,  as  to 
appear  at  a  day  pa8t(t) ;  or  if  it  be  executed  before  the  condition  be  ffiled 
1^  it  will  be  void(j').    So  if  it  be  dated  and  made  after  the  return  of  the 

(s)  Cowper  v.  Godmond,  3  M.  &  (/)  1  Str.  479. 

Beon,  219;  9  Biog.  748.  (g)  Taylor  v.  Clow,  1  B.  &  Add. 

(a)  Ibid.  223 ;  Watkim  v.  Parry,  1  Sir.  444 ; 

(6)  GilUfw  V.  LiUio,  1  Scott,  597  ;  aod  see  643. 

I  BiDg.  N.  R.  695 ;  I  Hodges,  160.  (h)  Rogtrt  v.  Rotvet,  1  T.  R.  418, 

(c)  Samuel  v.  Evant,  2  T.  R.  569.  422. 

Id)  2  H.  Black.  418 ;  4  Duraf.  &  (O  Samuel  v.  Evans,  2  T.  R.  569 ; 

East,  605.  3  Lev.  74. 

(«)  Phelps  ▼.  Barrett,  4  Price.  23 ;  O)  Powell  v.  Duff,  3  Camp.  181. 
bat  see  post,  MelUr  v.  Palfrey  man, 
1  Nev.  &  M.  696. 
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writ,  III*  ilrfpnilanl  nuy  avud  it  on  nan  at  /acttim(k).  Tbiioc 
iiittfl  b*  tot  thr  cielcndant'ii  amKtiniDCic(0  at  the  day  and  in  mch  pUo  w. 
hy  the  writ  u  rcquiml.  or  it  will  l»  void ;  2S  Men.  V  I.  c.  9,  s.  78 ;  tbot^ 
linco  Ihc  Uniformity  of  i'ruccBi  Ad,  s  bond  condiliaDed  to  iqipew  in 
eigkl  d>y>  after  tbe  dale,  llie  uneat  b&viug  been  dd  the  sune  daj.  is  mf- 
fiolcnl(M). 

Wliere  a  rapioi  uJ  rrspomlrndim  ins  ivtnmthie  "  btdWi!  liis  MijfSly'* 
jiurticea  of  the  bench  at  ^VralmiiuUT,"  by  riitue  tif  nliich  the  sheriff 
iuned  hb  inandatc  to  the  bailiff  of  a  librr^.  comniuubag  Inm  to  take  th* 
defendoDt,  so  lliat  the  sheriff  inighl  have  hi*  body  "  before  Ui  tuj 
M^mty  al  Weatiuiiuter,"  and  du  bailiff  took  a  bail-bond  condkionetl  tin 
the defendaiil's  apjiearaDci:  "before  liis  swd  Mi^Iy  at  Westniiiuter:''  It 
wiu  held,  that  the  vuriunce  between  the  bail-bond  and  the  writ  was  fat*), 
aod  the  bond  vas  Toid(o).  But  where  the  writ  *us  to  amcor  before  dkc- 
king,  "  whereaoever  be  should  then  lie  in  EngUod,"  and  Oie  shoiff  toek  i 
a  bond  for  apficarance  before  the  king  "  at  Westminster  :"  it  was  held  a 
Bubatanlial  compliance  with  the  sta[ute(ii).  So  wiiere,  in  on  actiou  on  a 
bail-bond,  the  sjiMial  original  is  retumabk  before  the  king  it 
&C  and  the  word  "  aWuofue"  is  omitted,  the  oi  '    ' 


And  if  die  coodition  slate  the  place  of  Himearance  correctli 
eltbot^b  not  (bnnally  h^  it  will  be  niffideDtf^).     Nor  w 


t  fota](j*>. 


that  ilie  bond  eboiild  f 
ti.L-   dffei\d:.nl  is  T. 

t^n  with  only  one 
although  the  sum  s 
boitd  be  taken  for  n 
tnbttaaluilli/  good,  i 


m(r),  or  at  whose  roit 


baa  not  been  indorsed  on  the  writ ;  or  if  the 
than  douhle  the  anm  swotn  to(u).     And  if  it  be 
annot  be  avoided  for  any  trifling  infonnality  or 
variance  of  the  conditioit  from  the  writ,  in  the  description  of  the  plea,  <x 
of  the  time  or  place  of  appearance,  or  of  the  sum(v), 

3.  By  vAal  maau  the  Bond  it  ^orfeitrd.']—Jf  the  defendant  nt^iieet 
to  put  in  special  bail  (if  be  he  not  in  custody  on  the  action)  within  e%ht 
dftji  after  the  execution  of  the  writ,  inctosiTc  of  the  day  of  execution,  tfa* 
bond  b  forfeited  (t);  though  no  action  can  be  regnlariy  brought  after  bill 
jutdfied  and  ruh  fix  albvrance  served  (y). 


(k)n<»>rBmv.  iiKib,4M.  &  S.338. 

<l>  Where  by  the  writ  the  ibecilT 
was  cofnmanded  la  tike  W.  P.  sod 
one  S.  P.,  and  hioi  Kod  the  »>d  S.  P. 
safely  keep  uolil  he  and  S.  P.  should 
bare  given  htm  bail  in  an  action  of 


<v)  Largi  T,  Attmod,  1  Dow).& 
Ryl-  667. 

(r>  2  Saund.  60  a  ;  Oietn  *.  NtU, 
6T.  R.J02. 

(l)  RexrAv.  Brill™.  10Mod.32T. 

(i}3Sinnd.  61  c. 

(u)  Norrfm  r.  Harsl^.  3  Wib.  68. 


{.)  Aiki^ 


ditBoed  toi  the  appeaiSBce  of  If.  F.      Prac.  323  ;  4  Douel 
alone  :    it  was  held  (on  general  de-  (i)   fLIlary  V.  fie 


quart,  if  the  defnurrcr 
cial. 

(m)  Eran»v.MM(J«y,2Dowl.P.C. 
364. 

(n)   RmaUi  t.  Smith,  2    Marsh. 


ITidd, 


368; 


it.  661. 


(a)  Jniia  Y,  Staniy,  9  East,  55. 
(p)  ShuttUumrlh  i.  PiUdngton.  IT. 
B.  240,  o. 


Prac.  323 ; 

>,  2  Dowl.  P. 
C.  201. 

(S)  EHijY.  BaWi,2C.S:M.14S; 
Mtviev  ".  Carntll,  6  T.  K.  534. 633  ; 
flifAordro,.  V.  H.'dgu>«.  1 1  Price.  633. 
H  seems  that  ivbere  bail  do  not 
appeal  to  jostify  on  the  day  mentioaed 
ia  the  notice,  hul  od  asuMequenlday, 
according  (o  further  notice,  and  tbe 
pUbtifT.  on  the  moiaiDg  o(  ibe  lut 
day.  takes  an  assigament  of  the  bail- 
boad.  and  suei  out  process,  ibe  pro- 
ceedings are  not  premature,  allbongh 
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If  a  disqualified  person  be  put  in  as  bail  and  not  excepted  to,  the 
plaintiff  cannot  proceed  on  the  bail-bond  as  if  no  bail  had  been  put  in  (z). 
But  if  bail  be  put  in  without  any  description,  one  of  whom  proves  to  be 
derk  to  an  attorney,  and  the  other  a  person  in  a  low  situation  (a) ;  or  where 
a  practisiDg  attorney  is  put  in  (except  for  rendering  only),  the  plaintiff 
mjqr  treat  Sie  bail  as  a  nmlity,  and  sue  on  the  bond  as  soon  as  the  time  for 
fiilti^g  in  bailhas  ejqured,  unless  good  bail  be  put  in  in  the  mean  time(6). 

4.  Auigmment  of  the  Bond."] — ^The  bail-bond  taken  by  the  sheriff  was 
■ot  mmgume  by  the  common  law.  But  by  the  4  Anne,  c.  16,  s.  20,  the 
rfMiiffor  otlior  oflScer,  at  the  request  and  costs  of  the  plamtifi^  is  to  assign 
Id  the  plslntiff  tiie  bail-bond  or  other  security,  by  indorsing  the  same,  and 
iiti'isliiig'  it  under  his  hand  and  seal,  in  the  presence  of  two  or  more 
cxediUe  witnesses ;  and  if  the  bail-bond  be  forfeited,  the  plaintiff,  after 
flneh  iBsignment,  may  bring  an  action  thereon  in  his  own  name,  and  the 
Cenrt  where  the  action  is  brought  may,  by  rule,  give  such  relief  to  the 
pkantiff  and  defendant  in  the  original  action,  and  to  the  bail,  as  is  agree- 
dUe  to  jiiitice  and  reason. 

But  tibe  plaintiff  cannot  take  an  assignment  of  the  bail-bond  after  ser- 
ef  Ae  rule  of  allowance  of  bail(c),  or  if  the  defendant  have  rendered 
before  the  return  of  the  writ(<^) ;  nor  can  he  he  intist  on  it  after 
_  eat  an  attachment  against  the  sheriff  for  not  bringing  in  the  body, 
m  tiiat  is  an  election  to  proceed  against  the  sheriff,  though  if  the  sheriff 
to  it  it  will  be  good(e) ;  nor  can  he  insist  on  it  after  he  has  ruled 
leiiff  to  bring  in  the  body  (J"), 
Tbm  assignment  of  the  bail-bona  may  be  made  by  the  sheriff  or  by  the 
tnkler-eheriff  in  the  sheriff's  uame(g),  but  not  by  the  under-sheriff's 
~    ~    or  it  will  be  void  (A).     It  must  be  executed  in  the  presence  of  two 
though  it  is  not  necessary  that  they  should  both  subscribe  their 
in  the  presence  of  the  officer  assigmng(i).    The  4  Anne,  c.  16^ 
iL  20f  requires  that  these  witnesses  should  be  credible  and  disinterested 
poaons ;  so  that  an  assignment  of  a  bail-bond  would  be  invalid,  if  exe- 
cuted in  the  presence  of  and  attested  by  the  plaintiff  in  the  action  and 
another  person  (^). 

A  bail-bond  taken  under  an  attachment  for  not  putting  in  an  answer 
cannot  be  assigned  (/). 

5.  Proceeding  on  the  Bond.'] — No  bail-bond  taken  in  London  or  Mid- 
dlesex can  be  put  in  suit  until  after  the  expiration  of  four  days ;  nor,  if 
taken  elsewhere,  till  after  the  expiration  of  eight  days  exclusive  from  the 
i^ypearance  day  of  the  process  (m).    But  this  is  not  applicable  to  the  action 


rs 


the  rale  for  the  allowaDce  of  bail  be 
served  on  the  same  day ;  Edmond  v. 
Mm,  9  Price,  5. 

(s)  Thompson  v.  Roubell,  2  Doagl. 
467,  o. ;  Hawkins  v.  Magnall,  Dougl. 
466;  Rsx  y.  Sheriff  of  Surrey, 2EaU, 

181. 

(a)  FwUm  ▼.  RuggUt,  I  B.  &  P. 
356  ;  WalUtee  v.  Arrousmith,  2  B.  & 

P.  49. 

';6)'R.H,2WUl.IV.r.l3. 

[e)  Mmrray  v.  Durand,  1  £sp.87 ; 
1  Taunt.  119;  4T.  R.  493. 

(d)  Jones  V.  Lauder,  6  T.  R  753  ; 
7T.  R.  122;  8T.  R.  456;  10  East, 
100  ;  2  B.  &  Aid.  768. 

(ff)  PapU  V.  Wyatt,  15  East,  215. 


(/)  bright  v.  Walker,  3  B.  &  P. 
564;  7  Moore,  600  ;  1  Bing.  181; 
S.  C.  7  B.  &  C.  480. 

(g)  2  Wms.  Saund.  61  a. 

ih)  Kitsen  v.  Fagg,  1  Str.  60. 

(t)  PhiUps  V.  Barlow,  1  Scott,  323 ; 
1  King.  N.  R.  433  ;  3  DowJ.  P.  C. 
381;  6C.&P.78I. 

(k)  White  V.  Barrack,  1  Mees.  h 
Wels.  425. 

(/)  Metier  v.  Patfreyman,  1  Nev.  6l 
M.  696. 

(m)  Reg.  Gen.  Q.  B.,  C.  P.,  and 
Eichequer,  H.T.  2  W.  IV.  1  Dowl. 
P.  C.  186  ;  8  Bing.  291  ;  1  M.  & 
Scott.  418  ;  3  B.  &  Adol.  377 ;  2  C.  & 
J .  174 ;  2  Tyr.  343;  4  Bligh,  N.  S.  595. 
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on  tt  boS-bond  laken  on  on  arreit  under  the  proem  pmcribed  b;  tbe 
recent  acl  3  Will.  IV.  c.  39(b). 

A  plainliir  is  not  at  liberty  to  proceed  on  the  bail'boDd  pending  i 
rale  to  bring  in  the  body  of  the  defcndHntfo).  And  if  (he  bwl  Bbor* 
■re  juatified  before  the  expiration  of  the  rule  to  bring  in  the  body,  the 
bul  below  may.  in  an  action  on  the  bond,  plead  cmnprrvil  ad  dirm,  oni 
that  plea  a  Batislisd  by  the  prodactioD  of  the  recognizance  roll,  conlail>- 
ing  BQ  entry  of  the  defendant's  appeormce  generally  ;  and  such  roll  ' 
may  be  mnde  up  at  any  day  before  the  day  etveo  for  producing  it(ji).  « 
Where  a  pUintifi;  vith  the  consent  of  the  bail,  took  a  cognovit  fein)  the 
principal,  vith  Etay  of  execution  for  a  month;  it  was  hotden.  that  be 
could  not  commence  an  action  on  (he  bail-bond,  upon  default  made,  tmlil 
be  bad  &nt  given  notice  of  the  debult  to  the  bail(;).  I 

An  action  may  be  brought  upon  a  bail-bond  by  the  iheriff  In  any  , 
Court(r),  but  the  action  6y  the  aaignet  must  be  brought  In  the  Court 
where  the  original  action  was  Inid  (i).  So,  an  action  un  u  bail-bond  given 
in  a  rnun/y-pa^rinc,  on  an  option  brought  there,  must  be  brought  in  the  ' 
Court  below,  and  not  in  Q.  B.,  unless  specud  circumstances  warrant  it(f). 
But  although  it  is  irregular  to  bring  An  action  on  a  bail-bond  in  a  different 
Court  from  that  in  which  the  original  action  was  commenced,  yet 
the  defendant  cannot  take  advantage  of  thii  under  the  plea  of  nan  td 
fact  nil  (u). 


I.  Of  the  Deefontfioji.]— The  t 


1  the  original  action,  the  Cooit 


out  of  which,  and  the  name  of  the  person  aeainst  whom  it  issued,  i1 
be  accurately  stated  in  (he  declaration.  Thus,  where  a  declaration  on  a 
bail-bond  against  four  defendants,  in  reciting  the  writ,  stated  that  Iba 
sherifT  to  whom  it  was  directed  was  commanded  to  take  "  the  said  d^ 
fendant  T,  A.  to  answer  the  plaintnfTs  of  a  plea  of  (respass,  and  also  lo  a 
bill  of  the  plaintiffs  against  the  said  defendant :  it  was  held,  on  ipetui 
demurrer,  that  the  declaration  was  bad,  in  not  clearly  showing  against 
whom  the  writ  was  issued,  or  who  was  the  defendant  in  the  plaintiff'! 
niiton  the  writ(i);  but  it  is  not  necessary  that  the  declaration  should  aver 
that  the  writ  on  which  the  defendant  wai  arrested  was  issued  on  an  affi- 
davit of  debt,  and  indorsed  with  the  siun  sworn  to(;). 


<n)  Hillary  v.  BoviUt,  5  B.  &  Adol. 
460;  2D.P.C.20I,S.C.  ;  AUlmy. 
UnrferMH,  lC.StM.49*j  2D.P.C. 
26.  S.  C. 

(»)R.H.aWlll.IV.r.23. 

(p)  WhittU  V.  Oldaktr,  7  B.  &  C. 
478  i  1 M.  &  R  39B.  S.  C. 

(^)  cm  ..  Gyi,  9  B.  &  C.  423  j 
•Dd  see  Weonam  v.  Price.  I  C.  &  U. 
362;  5vnwn  v.  Frice,  10  Bine.  434. 

(r)  Reg.  Gen.  H.  T.  2  Wni.  IV. 
Before  the  role,  it  was  so  held  in  the 
Eicbmoeri  Yorkt  r.  Ogden.  B  Price, 
174.  And  in  C.  P. ;  Nmman  v. 
Faueitt,  1  H.  Black.  6,11.  Bat  the 
Court  of  Q,  B.  held,  it  was  immsterial 
whether  tba  actiou  wss  brought  by 
the  assignee  of  the  bail-bond,  or  by 
the  officer  to  wham  It  wu  given  ;  for 
that,  in  ailbac  case,  lbs  tctian  must 
be  bmughl  in  th*  Court  where  ibe 


original  action  was  brought;  DoiMlly 
r.  Barclay,  BT.  R.IS2. 

(■)  Morrii  1.  Rta,  i  W.  Black. 
838  ;  3  Will.  348  ;  S.  P.  WtUan  v. 
Bent.  3  Burr.  1923. 

(1)  ChtiUrtcn  V.  MiddUhunl,  1 
Burt.  642;  2Ld.  Keu.  369. 

(..)  Wright  V.  Walmilcy,  2  Camp. 
396.— El  leu  boiough . 

(x)  Lurgt  V.  Altvoml,  1  D.  &  B. 
SSI. 

(y)  Sharpc  1.  Abbiy,  S  Bing.  193  ; 
2  M.  &  F.  312  ;  S.  P.  Darringlan  V. 
Butkntll,  11  Mooie,  44Si  and  sea 
WiUaoB  V.  KightintaU.  4  Bing.SOl ; 
and  Antuktl  v.  Wkiu,  11£ast,224; 
conGnniog  Whiikard  v.  WUdm,  1 
Burr.  330.  od  the  ume  point,  tboucfa 
disapproved  of  in  Hill  v.  HHe,  2  N. 
R.203. 
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The  date  of  the  hond,  if  not  hdd  under  a  videlicet j  must  be  correctly 
•fated;  for  if  the  bond  appear  to  have  been  taken  after  the  eight  days 
linaited  finr  putting  in  special  bail,  the  declaration  will  be  bad  on  de- 
murrer («).    The  return  of  the  writ,  on  which  the  defendant  in  the  ori- 
ginal action  was  arrested,  must  be  stated  with  certainty  (a) ;  and  the 
nlaintii^  suing  as  assignee,  must  necessarily  set  out  the  condition,  to  show 
his  title  under  the  statute  of  Anne,  which  enables  him  to  sue  (6).    This 
cmdition  should  be  set  out  correctly,  or  the  declaration  will  be  bad  for  a 
variance.    Hence,  where  the  condition  set  out  on  the  record  was,  '<  to 
answer  the  plaintiflr  in  a  plea  of  trespass,  and  also  to  a  plea  of  the  plain- 
tiff to  be  exhibited  against  the  defendant  for  60/.  upon  promises ;    and, 
oo  the  production  of  the  bond,  it  did  not  contain  the  words  "  upon  pro- 
mises:   it  was  held,  that  this  was  a  fatal  variance  (c).    But  when  the 
dedazation,  in  setting  out  the  condition,  stated,  that  if  the  defendant 
dioold  appear  to  answer  the  plaintiff,  *'  according  to  the  custom  of  his 
Mateity^  Court  of  Common  Bench  here,"  the  obligation  should  be  void; 
and  on  the  production  of  the  bond  the  former  words  were  omitted :  it 
was  hdd,  that  this  was  no  variance,  as  it  was  only  necessary  to  set  out 
the  condition  according  to  its  legal  effect  (d).    So,  where  the  condition  of 
a  haiUiond  was  alleged  in  the  declaration  to  be,  "  to  appear  before  his 
Bf^gestf's  justices  at  Lancaster,  on,  &c."  but  on  reference  to  the  bond  it 
appened  to  be,  "  to  appear  before  us,  on,  &c"  this  was  held  to  be  no 
Tariance,  as  the  allegation  was  according  to  the  lesal  effect  of  the  con- 
dition (e).     In  showing  the  assignment,  it  may  be  alleged  that  the  sheriff 
asngned  the  bond  to  the  plaintiff,  without  adding  that  the  assignment  was 
made  under  the  hand  and  seal  of  the  sheriff  (/) ;   and  although  the 
statate  requires  the  indorsement  to  be  made  in  the  presence  of  two  wit- 
ncsws,  it  IS  not  necessary  to  set  forth  the  names  of  the  witnesses  in  the 
declaration  (g).    And  if  it  be  alleged  that  the  assignment  was  made  in 
ihe  presence  of  two  credible  witnesses,  it  is  sufficient,  without  averring 
diat  the  indorsement  was  attested  by  two  credible  witnesses  (A).    Nor  is 
it  necessary  to  make  profert  of  an  assignment  of  a  bail-bond,  nor  need 
the  witnesses'  names  tliereto  be  set  forth  in  a  declaration  (t).    But  if  the 
declaration  conclude,  "  whereby  an  action  hath  accrued  to  the  plaintifi) 
to  demand  and  have  of  the  principal"  (instead  of  the  bail),  and  state  non- 
payment by  the  principal,  it  is  bad  on  a  special  demurrer  (A:). 

2.  Pleai,']— After  iudgment  against  the  principal,  where  the  bail-bond 
stands  as  a  security,  the  bail  are  entitled  to  a  rule  to  plead  and  demand  of 
a  plea  before  judgment  against  them  (/).  And  as  a  defence,  they  may 
plead  that  the  l^nd  was  not  assigned  according  to  the  form  of  the 
statute  (m).  So  if  the  plaintiff  have  taken  a  cognovit  from  the  defendant 
without  the  knowledge  of  the  bail,  this  will  be  a  good  defence  to  the 


(s)  Thompton  v.  Rock,  4  M.  &  S. 
338  ;  Samuel  v.  Evam,  2  T.  R.  569. 
(a)  Evtrett  v.  Tunnard,  2  Chit.  624. 
(6)Chit.jun.  Plead.  418. 

(c)  Baker  v.  Newbegin,  R.  &  M. 
-QS.— Abbott 

(d)  BonfelLow  v.  Steward,  3  Moore, 
^14. 

(e)  Skaw  v.   Lee,  3  Stark.  76.— 
Holroyd. 

if)   Dawes  v,  Papworth,  Willes, 

408. 

3 


(g)  Lease  v.  Box,  1  Wils,  122. 

(h)  Hurls,  on  Bonds,  61. 

{i)  Lease  y.  Box,  1  Wils.  121. 

(fc)  Morgan  v.  Sargent,  1  B.  &  P. 
58  ;  sod  see  Renalds  v.  Smith,  3 
Afarsh.  268  ;  6  Taunt.  551. 

(/)  Phillips  V.  Whitehead,  I  Chit. 
270. 

(m)  Dawes  v.  Papwerth,  VVillett 
408;  2Saand.  61,n. 
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•Minn  (o).  Where  a  eo^noril  liai  been  taken  wilh  coment  of  the  fcmL 
notkr  muirt  be  giv^n  ihem  thai  it  is  not  sutuficd  before  they  can  be  po- 
eerdod  ngBini((o).  It  may  be  aleo  pleaded,  that  no  process  lEiunl  agamit 
the  principal,  or  that  the  debt  was  levied  on  the  principal  since  the  com- 
mencement  of  the  iiclion,  or  liaring  crared  oyer  of  tlie  condition,  ihe 
defendant  may  plead  an  appcarsncc  at  the  d^  tbercin  mentioned  (p); 
and  this  jJea  should  eondude  with  a  verification  by  the  record  (q).  So  it 
may  be  pleaded  that  the  bond  vai  taken  lor  vase  nnd  favour,  after  the 
time  limited  for  putting  in  special  bail.  To  this  plea,  if  the  action  be  it 
the  suit  of  the  ■heriS',  be  abauld  pray  an  inrcdment  of  the  bond ;  and 
after  setting  it  out,  state  that  be  iraa  sheriff,  the  defendant's  arrest,  tint 
the  bond  waa  made  to  him  at  shetiff,  and  traverse  die  ease  and  &vour(rl. 
If  the  action  be  ol  the  suit  of  the  assignee,  tlie  replicaliDn  should  slate 
that  the  bond  was  duly  executed,  and,  denying  the  ease  ajid  favoor,  cod- 
clode  to  the  countiy(i).  But  the  bail  cannot  travene  the  Brresl(l),  and 
a  plea  thai  there  iros  no  proper  affidavit,  is  bad  on  special  demiirTeT(u). 
So  it  is  no  plea  to  debt  on  Emil-bond  (hat  there  was  no  affidavit  of  debt 
filed  in  the  action  againit  the  principal  (rj.  For  other  defences,  see  onlc, 
p.  329. 

3.  Ferdkl,  4-c,]— Bwl  to  the  riwriff  are  Uahlo  for  ihe  plaintiff's  whole 
debt  (without  regard  to  the  sum  sworn  to)  and  costs,  proridt'd  they  da 
not  diEtfd  tht>  penally  of  the  hail-hoiid[j/J;  and  each  of  ihi'in  ii  liable 
tei  bis  own  coats,  at  well  as  to  the  costs  in  the  first  action(j).  And 
primiJiKie  they  are  liable  to  the  sheriff  to  the  charges  of  putting  in  bail 
above ;  so  that  if  a  party,  who  is  bail  to  the  shenfi^  aj^ly  to  an  attain^ 
to  put  in  bail  above,  he  is  liable  fot  these  expenses,  but  not  for  the  nib- 
teauent  ex[>enseB  of  the  suit  (a).  And  it  would  seem  that,  where  die 
bail  are  let  in  upon  terms  to  try  the  cause  of  the  principal,  the  monej 
levied  to  abide  the  event,  and  the  hail-bond  to  stand  as  a  security  ;  tu 
It  liable  beyond  the  penalty  on  the  bond,  although  the  debt  and 


(n)  Farmir  r.  Thorlev,  4  B.  &  A. 

(i,)  Humf  V.  Livimdgt,  1  C.  i  M. 

91. 

332  ;   1  Dowl.  P.  C.  660. 

C.)C;./IT.  GW.9B.&C.  433. 
(  (,)  Whittlt  v'.  Oldtkcr,  1  b.SiC. 

(I)  K«™>iM  ..  Si«™..  1C.M.& 

R.  36;  4Tyr.  1016;  2  Dowl.  P.  C. 

478. 

664.            ' 

(9)lSaund.93.  n.  3. 

<rj   Ah..is  V.   miu,  Carlh.  301 ; 

28  ;"  S.  P.  Miuhitl  v.  Gibbon,,  1  H. 

SSaund.  60.  D. 

Black.  76;  Oitoi.  ..  fmaai,  Cowp. 

(i)   Uuthfll  «.  Caohi,  1  Ler.  354; 

71. 

ISaund.  163.  n. 

(0  2SauDd.6l.n. 

(0  T«ji.r  V.  Ciw,   I  B.  &  Adol. 

(a)  Hnlar  v.  Carpcnler,  1  Surk. 

233. 

I90.-Ellenborough. 

(,b)  Gmy.  //flrri»«,  2 Smith, 354. 
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!•  Nightre  of  a  Chose  in  Action,']'— A  chose  in  action  is  a  dnty  claimable 
hf  a  pvtjr,  for  the  denial  of  which  on  the  part  of  the  individual  by  whom 
waA  duty  is  to  be  performed  an  action  may  be  maintained.  It  has  been 
Ud  diat  stock  is  a  chose  in  action(a). 

1l  (ffthe  Alignment  of  a  Chose  in  Jc^ion.]— By  the  common  law,  a 
action  (except  in  the  case  of  the  queen  (6)  )  cannot  be  assigned 
1  o^er,  on  the  ground  that  it  would  promote  champerty  and 
lee,  and  past  debts  into  the  hands  of  powerfiil  men,  wno  would 
ki  tnaUod  to  oppress  the  inferior  orders (c).  But  though  a  chose  in  action 
ii  Boi  aMignable  in  a  court  of  law,  equity  has  always  protected  and  en- 
transactions  of  this  sort((/);  which  has  had  the  effect  of  inducing 
Is  of  law  also  so  &r  to  recognize  the  assignment,  as  to  hold  that  a 
lie  founded  upon  such  a  consideration  is  sufficient  to  support  an 

Tlitre  are  some  thines,  however,  which  are  not  assignable  even  in 
Minty.  Thus  a  personid  trust  (/),  or  the  full  pay(>),  or  the  half  pay 
€E  aa  officer  in  the  army  cannot  be  assigned  (A).  And  by  1  Geo.  II. 
it.  2,  ch.  14,  a.  7,  all  assignments  of  seamen's  wages  were  declared  void. 
It  would  seem,  in  reference  to  pensions,  that  the  rule  is,  that  a  pension 
for  past  service  ms^y  be  alienatea,  but  that  a  pension  for  supportmg  the 
grantee  in  the  pemirmaQce  of  future  duties  is  not  alienable  (t).  The  ulary 
of  the  assistant  parliamentary  counsel  to  the  treasury  is  not  assignable,  and 
eonaeooently  the  Court  will  not  appoint  a  receiver  for  it(^\  But  it  has 
been  decided,  that  the  assignee  of  a  Scotch  bond  (Ae),  or  the  assignee  of 
an  Irish  judgment  by  cognovit  may  either  of  them  sue  on  the  instrument 


(«)  Rex  v.  Capper,  5  Price,  217. 

lb)  2  Ves.  181.  Bat  if  the  queen 
grant  a  cho$e  in  action  to  B.,  B.  can- 
not assign  it  to  another ;  Com.  Dig. 
Assignment,  (  C.;.  Nor  can  the  queen 
assign  a  bare  right  to  land,  but  by  ex- 
preu  words;  tfr.  (C.  2.);  or  an  un- 
eertain  thing,  as  damaf^es  for  trespass. 
And  where  an  obligation  forfeited  by 
outlawry  is  assigned,  the  grantee  can- 
not sue  in  his  own  name,  unless  he 
has  special  words  to  do  it ;  t6.  ( D.). 

(e)  1  Mad.  Ch.  435;  Co.  Lit.  214. 

(d)  1  Ves.  411,  412.  Thus  equity 
will  decree  a  spcciBc  performance  of 
a  contract  for  the  purchase  of  a  debt ; 


WHght  ?.  Bell,  1  Daniel,  95.  And 
see  Adderley  v.  Dixon,  1  Sim.  St  Stti. 
607. 

(e)  Price  v.  Seamen,  4  B.  £c  C.  528. 

(/)  4  Inst.  85. 

(s)  tarwieke  v.  Reade,  1  H.  Bl. 
627. 

(h)  Lidderdale  ▼.  Duke  of  Montrote, 
4  T.  R.  248 ;  Flartu  v.  Odium,  3  T.  R. 
681  :  contra  Stewart  v.  Tucker,  2  Bl. 
R.  1137. 

(t)  Davis  y.  Marlborough  {Duke), 
1  Swanst.  79. 

(j)  Cooper  V.  ReiUy,  8  Sim.  560; 
1  Russ.  &  Mylne,  560. 

(fc)  Ifinst  V.  Dunlop,  8  T.  R.  595. 


be  muDtund    1 
SD   uncerUia     I 


in  Ihii  country  in  hi*  own  timof(_l).     And  an  action  may  be  a 
for   not  paying   the  consideralioii   of  an   Buignment  of  an 
debt(Di),     11  wai  held  in  one  case,  that  ibe  aaaignee  of  a  debl  maj'  m 
the  debtor  in  liii  own  name,  if  the  lalter  have  assented  to  the  aaaph 

Where  thi^n?  ia  a  defined  and  atcerlaintd  debt  due  from  A.  lo  B, 
and  a  debt  to  the  some  or  a  larger  aoiounl  due  from  C.  to  A.,  and  iht 
three  agree  tbnt  C.  Bball  be  B.'a  debtor  iustead  of  A.,  and  C.  promiseita 
pay  B.,  the  latter  may  maintain  an  action  againil  C. ;  but  in  «uch  acti« 
It  It  incumbeal  on  the  plainlifT  to  ahow,  that  at  the  time  nhen  C.  pn- 
miied  to  pay  B.  there  was  an  ascertuned  debt  due  from  A.  to  B.(o)  So 
where  the  plaintiifi  were  creditors  and  the  defendanti  debtors  to  T.  end 
Co.,  and,  by  the  eonienl  of  oil  parlies,  an  arrangement  was  made  that  the 
defendants  ahould  pay  to  the  plaintiffii  the  debt  due  from  ihcDi  to  T.  and 
Co. :  it  wax  held,  that  ai  the  demand  of  T.  and  Co.  on  the  defendants  vh 
for  money  had  and  received,  the  plaintiSa  vere  entitled  to  recover  or 
count  ofdiBt  nature  against  the  defendants  ( u). 

If  B.  give  an  order  to  A.  (A.  being  indebted  to  B.  for  brokerBge,  a 

B.  indebted  to  C.  for  money  lent,)  to  pay  C.  the  »uni  due  from  A.  to  B.— 
a  aecurity,  on  which  C.  lends  B.  a  further  sum — and  the  order  ia  accepted  r 
by  A.;  on  the  refiiial  of  A.  to  comply  with  the  otder,  C.  may  maintaiv^ 
an  action  for  money  had  and  received  against  him  (^).  Where  a  creditor 
takci  from  tiis  dtijlur  uii  asiignmtril  of  a  dpbl  due  from  3  third  person  u 
a  security  for  his  demand,  and  by  his  wilful  defiiult  the  debt  l>ecoiiM« 
irrecoverable,  he  must  bear  the  losa(r). 

But  where  A.  and  B.  were  respectively  indebted  to  C. ;  and  B.  was  alu) 
indebted  to  A. ;  and  C.  agreed  with  B.  to  transfer  A.'s  debt  to  hia  (B.'i) 
account,  which  he  did  by  charging  in  an  account  delivered  (he  sum  due 
to  him  from  A. :  it  was  held,  that  (17  this  arrangement  A.'s  liabili^topM 
was  not  discbai^ed(<).  If  A.  give  a  sum  of  money  into  the  b*nds  of  B. 
to  pay  to  C,  and  B.  has  not  paid  it  over  to  C,  who  also  has  not  consented 
to  receive  it  of  B.,  A.  might  countermand  the  authority  and  recover  it 
back  from  B.(i) 

A.  being  indebted  to  B.,  and  B.  to  C,  B.  by  letter  requested  A.  to  pay 

C.  the  balance  due  to  him,  B.,  and  stated  thai  C.'s  receipt  should  lie  a 
sufficient  discharge.  A.  having  expressed  his  assent  to  pay  C,  when  the 
balance  due  to  B.  should  be  ascertamed :  it  was  held,  that  it  amounted  to 
an  equitable  assignment  of  the  debt  due  from  A.  to  B.  After  the  balance 
due  to  B.  was  ascertained,  but  before  the  amount  was  paid,  he  became 
bankrupt:  upon  ivhich  it  was  determined,  that  his  aaaig;neea  were  not 
entitled  to  recovertheamount  from  A,,  hut  that  he  was  justiliedln  paving 
it  over  to  C.(u).     An  arrangement  between  A.  andB.,  wbo  is  indebted  to 


<0  O'Callaghan  V.  Tiomond,  3 
Taunt.  83. 

(m)  MimlidaU  v.  Chambtri,  2  W. 
Black.  8.i0. 

(n)  Sarltti  1.  Hubbard,  *  Eip.  204. 
— EUeaboiougb. 

(o)  Fairii*  V.  Dmlim,  B  B.  &  C. 
396:3M.&  K.353)  3C.  &  P.  103. 
And  S«t  Tatlaek  v.  HarrU,  3  T.  R. 
IftO.  Stcui,  if  si  the  lime  of  the  pro- 
■nite  iba  debt  from  C.  to  A.  ii  ua- 
licjuidatfrd  Oi  incoroplsla. 

(p)  Wilim  *,  Cnplawi,  5  B.  &  A. 


22B 1  and  see  the  case  of  Marian  v. 
B«ni,B.iM,  p.176. 

(q)  Iiratl  v.  DougUu,  1  H.  Black. 
S39.     And  see  UaivtU  v.  Januim. 

a  B.  &  .4,51. 

(r)  mUiam,  r.  Frict.  1  Sim.  It 
Slu.  S81. 

(i)  Cuion  ».  Chadlm,.  5  D.  &  R. 
417;  3B.&C.591;  lC.kP.17J. 

(i)  Oatn  V.  Bewtn,  *  C.  &  I'.  93. 
— Teoierden. 

(h)  Cr«,/o«  ».  Ounay.  S  M.  4 
Scott,  473  i  9  Biag.  373. 
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C,  that  A.  shall  take  upon  himself  B/s  debt  to  C,  is  not  binding,  and 
gires  no  cause  of  action  to  C.  against  B.,  unless  C.  be  a  party  to  the 
arrangement  (x). 

There  are  also  many  choses  in  action  made  assignable  by  act  of  parlia- 
ment that  would  not  be  so  otherwise,  as  promissory  notes,  by  3  &  4  Ann. 
c.  9 ;  bail-bonds  by  the  sheriff)  by  4  Ann.  c.  16 ;  and  replevin  bonds,  by 
11  Geo.  II.  c.  19,  &c.  &c. 

3.  Mode  of  Assignment,'] — Where  an  equitable  assignment  can  be  made, 
it  may  be  by  parol  as  well  as  by  deed  {y) ;  nor  does  it  require  for  its 
validity  a  contract  with  the  debtor  (z),  and  therefore  it  has  been  held, 
that  where  a  debtor,  being  pressed,  gave  her  creditor  a  draft  on  the 
executor  of  her  debtor,  which  the  executor  promised  to  discharge  on  re- 
ceiving assets,  it  was  a  good  equitable  assignment  of  the  debt(<i).  But 
in  an  e<^uitable  assignment,  there  must  be  an  engagement  to  pay  out  of 
the  particular  fund  (6). 

4.  Of  the  Assignee's  Rights  and  Remedies  after  the  j4ssignment,'] — The 
amgnee  in  all  cases  must  take  the  debt  assigned,  subject  to  the  same 
eouiiies  to  which  it  was  liable  in  the  hands  of  the  obligee ;  as  if  in  a  mar- 
nage  treaty,  the  intended  husband  enter  into  a  marriage  brokerage  bond, 
which  is  afterwards  assigned  to  creditors,  yet  it  still  remains  liable  to  the 
aame  equi^,  and  cannot  be  carried  into  execution  against  the  obligor (c). 
An  allegation  in  pleading  that  a  debt  has  been  assigned,  does  not  import 
that  notice  of  the  assignment  has  been  given  to  the  debtor  (</). 

By  the  modem  practice  aUo,  the  assignee  of  a  chose  in  action  may  sue 
for  it  in  the  name  of  the  obligee,  as  his  attorney,  though  there  should  be 
an  express  authority  inserted  in  ihe  assignment  for  this  purpose.  And  in 
doing  this,  the  Courts  will  so  far  recognize  the  equitable  claim  of  the 
assignee,  as  to  prevent  any  injustice  from  being  done  to  him  or  any  fraud 
being  committed  by  the  obligee.  Thus  where  the  obligee,  subsequent  to 
die  assignment  of  a  bond,  becomes  a  bankrupt,  though  in  the  eye  of  the 
law  he  is  owner  of  the  bond,  and  as  a  bankrupt  has  lost  all  title  to  any  of 
his  effects,  still  an  action  may  be  maintained  by  the  assignee  in  his 
name(6).  So  if  the  obligor,  after  notice  of  the  bond  being  assigned,  take 
a  release  from  the  obligee,  and  plead  it  to  an  action  brought  in  the  obligee's 
name  for  the  benefit  of  the  assignee,  the  Court  will  set  aside  the  plea ;  nor 
vnXL  they  permit  the  defendant  to  plead  payment  to  the  obligee (,/').  So 
where  a  bond  is  assigned  by  the  obligee  towards  the  satisfaction  of  a  debt, 
owing  from  him  to  another  person,  the  assignee  is  chaigeable  for  wilful 
default  in  forbearing  the  obligor,  to  the  amount  of  any  loss  incurred  by 
such  forbearance  (g). 

And  this  recognition  of  the  assignee's  title  will  be  available  also  for  the 
defendant's  advantage  under  certain  circumstances.  Thus  it  has  been 
determined,  that  in  an  action  brought  on  a  bond  eiven  to  the  plaintiff*  in 
trust  for  another,  the  defendant  may  set  off*  a  debt  due  to  the  person  bene- 

(x)  Price  v.  Easton,  1  Ncv.  &  M.  (c)  Priddy  v.  Rose,  3  Meriv.  86 ; 

303 ;  4  B.  &  Add.  433.  2  Vera.  428,  692 ;  S.  P.  764. 

{y)  Heath  v.  Hall,  2  Rose,  271 ;  4  (d)  Dean  v.  James,  1  Nev.  k  AI. 

TauDt.  326.  393. 

(s)  £r  parte  South,  3  Swans.  393.  (e)  Winch  v.  Keeley,  1  T.  R.  619. 

(a)  ExparU  Aldenon,  1  Mad.  53 ;  (/)  lei^  v.  Leigh,  I  Bos.  &  P. 

2  Rose,  447.  447.     And  see  Craib  v.  D'Heth,  7 

(ft)  Watson  V.  WeUington  (Duke),  T.  R.  670,  o.  (6). 
1  Russ.  U  Myhie,  602.  (g)  Ex  parte  Mure,  Cox,  63. 


fieiaily  interested,  in  like  manner  ai  if  the  action  had  been  brought  bj 
lliln(A) ;  but  he  cannot  set  off  a  bond  given  by  Ae  plaintiff  to  a  thiid 
party,  tun!  subaeigucntly  assagneil  to  the  defcndaat,  Hiace  the  bond  is 
luch  COM  was  not  giren  originally  in  truat  for  him{i).  For  other  c  ~" 
'C  of  Ihii  tubject,  vidt  ante,  3  and  179. 


Ik). 
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CHAPTER  IV. 


COMMON. 


1«  Ofth€  Right  of  Common  gtne- 

rmUy 1309 

%,  Of  Common  of  Patture  ....  ih. 
3.  (ff  Common  of  Eitovert ....  1312 
4*  iSjf  Common  of  Turbary  .,, .   1313 


5.  Of  Common  of  Piscary  ....   1314 

6.  Approvoment  of  Common    . .       ib, 

7.  Inetosure  of  Common 1316 

8.  Remedies  for  Digturbance  of 

a  Common    1318 


Sect.  I. — Right  op  Common  gewerallt. 

CoMMOii  signifies  that  soil,  whereof  the  use  is  common  to  this  or  that  town 
OK  kidilub ;  or  it  is  a  profit  which  a  man  has  in  the  land  of  another  per- 
Mf  imiauy  in  common  with  others ;  or  a  right  which  a  person  has  to  pnt 
hk  cMt  to  pasture  into  ground  which  is  not  his  own;  and  in  all  cases  of 
the  law  much  respects  the  custom  of  the  place,  for  the  rule  is 
loci  at  observanda  (a) ;  for  a  right  of  common  hy  prescription 


■MT  eren  be  regulated  by  custom  f  6).  A  right  of  common,  therefore,  is 
mk  moorporeal  hereditament,  which  may  be  said  to  exist  where  two  or 
won  penoDs,  by  virtue  of  a  grant,  prescription,  or  custom,  take  in  com> 
moD  with  each  other,  firom  the  soil  of  a  third  person,  a  part  of  the  natural 
profits  thence  produced.  Even  the  occupiers  of  land  may,  by  custom, 
dnm  a  right  in  the  soil  of  another;  but  tnhabitanti  cannot,  because  in- 
Mxtsncy  is  too  vague  a  description,  and  extends  to  many  others  besides 
tfie  aetoal  occupiers  of  houses  or  land  (c). 

By  statnte  2  &:  3  Will.  IV.  c.  71,  s.  1,  no  claim  by  custom,  nrescrip- 
tfon,  or  grant,  to  any  right  of  common  or  other  prc^t  or  benefit,  to  be 
taken  and  enjoyed  firom  or  upon  land  which  has  been  enjojred  thirty  yean 
^thout  interruption,  shall  be  defeated  by  showing  the  commencement  of 
Ihe  right  within  the  term  of  legal  memory ;  and  when  the  right  has  ex- 
irtsd  sixty  years,  it  shall  be  absolute  and  indefeasible,  unless  it  appears  to 
hmwe  been  enjoyed  by  license  by  deed  or  writing.  Tlie  most  usual  rights 
sf  common  which  exist  are — common  of  estovers-^common  of  pasture— 
eonuDon  of  turbary — and  common  of  piscary ;  all  these  rights  of  com- 
hmh  may  be  appendant,  appurtenant,  or  in  gross. 


Sect.  II. — Of  Common  op  Pasture. 


1.  General  Description  1309 

2.  Common  of  Pasture  in  Gross    1310 

3.  Common  of  Pasture  append- 

out  or  appurtenant ib, 

4.  Comtmon  of  Pasture  by  Ft'cin- 


age 1311 

5.  Common  of  Pasture  in  com* 

mon  Field    t6. 

6.  Remedies  for  Disturbonee  ef 

Common  of  Pasture 1312 


1.  General  Description,'] — Common  of  pasture  is  almost  invariably  re- 
stricted, with  respect  to  the  description  of  cattle,  to  such  as  are  common- 
able, that  is,  such  as  plough  and  manure  the  land — as  horses,  oxen,  cows, 
SBid  sbeep— -and  does  not  extend  to  hogs,  goats,  geesa^  or  ths  like.    It  is 


(a)  7  Co.  Rep.  55. 
(fr)2Ld.Raym.  1186. 


(e)  Bean  v.  Bloom,  2  W.  Blsck.926  ; 
5.  C.  3  Wils.  466. 


1310 


CoiMIOII. 


nUo  pcntrally  Mtntrd  u  to  the  number  of  cattle  In 

bj'  >n  cxpreiu  limitation  of  tiuiiiber,  or  by  those  onlj  which  i 

and  towlianf  ii|kiIi  tin-  laliil  of  the  part^  clBimiiig  the  right  being  allontd     ] 

to  de|iiu>tlirv(i/).     CoQiinoii  of  pasture  i*  dirided  into  common  in  gtiM — 

coiiiiiion  appendant — caminon  appurteniuit — and  common  pur  eauK  di    | 

vkinagr. 

2.  Common  of  Failure  in  Groa.'i — Common  of  pasture  in  grou  ii  ■    j 
liberty  to  huve  comuion  alone,  with'iut  any  lands  or  tenements,  in  anolliei  J 
niun'a  land,  granted  by  deed  to  a  nian  and  his  hein  or  for  IiCe(e).     Co&i-  I 
mon  in  gm*  U  a  matter  of  tenur*  fur  nhich  Sit  Edward  Cake  wyi  > 
pmipf  will  lie.     Neither  a  common  af^ndant  nor  a  common  appin^ 
tciuuil  for  cattle  ^rrunl  and  cmichenl  con  be  turned  into  a  couimoa  in 
gron,  becaua*  lliey  cannot   he  severed  from   the   land  to  nhich  ih^    i 
•ppertHin  irilhnut  extinguiibment ;  btit  a  common  npjiurlenanl  fi>r  a  c»    J 
tain  number  of  beaits  may,  for  iuch  a  grant  has  no  celcreuce  oi  '  ~~ 


3.  Coamum  of  i'a.tture  aypendaat  or  apfiurl, 
ture  appmdanl  li  a  right  belonging  to  a  niai 
beasla   commonable    iiilo    miolhir's    gtouiui ; 


ant.'] — CamiDPn  of  pM-   ' 
I  arable  land  of  putting  <| 


unnrfci 


■beep,  and  not  extending  to  goats,  bugs,  and  geese(g).     It  has  been  o 


(d)  The  temi  Icconi  and  eauetiani 
have  been  variouilj  inlerpieted  ;  but 
it  will  be  luAicient  in  a  Hoik  tike  the 
pieient  In  ajy.  that  they  are  a  »rl  of 
itint,  and  main  such  cattle  as  the 
oiriier  of  land  on  raiintain  during  the 
■ialer,  wheD  they  cannot  depasture  oa 
the  common. 

(f)  F.  N.B,  37;  4  Co.  Rep.  30. 
(/)4Co.  ltep.37;  PJo»d.  161. 

(g)  It  may  oot,  thererore,  heie  be 
lapcrfluous  to  explain  the  meatiiug  of 
Ibe  lemiSHppBidant  and  appurtenant. 
A  thing  ayptndant  i>  that  which  be. 
yoiid  the  time  of  legal 


the  manor,  the  common  shall  paUU 
the  feoiTee :  common  sppuneDinl, 
therefore,  it  claimable  bj  an  eiiitiaf 
grant,  or  a  gtant  witbiu  the  legal  tim* 
of  memijry,  as  well  as  by  prescripliimt 
which  always  implies  a  grant ;  C». 
Ul  121bi  I  Roll.  230,  I.  36.  50, 
396.  1.4'ii  F.N.U.I81(N).  Aod 
after  an  unity  of  pouesiiou  in  Ihi 
lord  of  the  laoil,  in  respect  of  which 
the  right  of  comiDon  is  claimed  with 
the  soil  and  freehold  of  the  wnta; 
eiidence  that  the  lord's  lenant  had,  for 
fifly  years  pas',  enjoyed  the  tight  of 


belonged  to  another  thing  mote  worthy. 

the  jury  to  preiume  a  new  gnnl  of 

with  which  it  agrees  in  iti  nature  and 

common  asippurtenant;  soastotup- 

qualils  i  it  muit  therefore  be  claimed 

port  a  cnunl  in  an  action  by  the  tenant 

by  pteicriplion,  and  cannot  begin  at 

for  surcharging  the  common,  declaring 

the  pnenl  day.     A  thing  incorporeal 

and  land,  with  the  appurtenances,  and 

thing  corporeal,  Ihetefoie  common  of 

that,  by  resion  thereof,  he  waa  en- 
tilled  of  right  to  the  common  of  pa*- 

to  a  home  ;  but  a  thing  corporeal  can- 

ture  as  belonging  and  appertaining  U 

therefoi*  land  cannot  b«  appendant  to 

his  messuage  and  land  j  and  also  (o 

support  another  count,  in  substanca 

the  meuuige  and  land,  and  that,  by 

if  a  man  grant  common  of  eatoieii,  of 

reasaa  thereof,   he    wss  entitled  to 

paatut*,  or  of  tutba7,  in  fee  simple, 
Inhi*  manor,  and  n,Ju  a  feoffment  of 

common  of  pasture,   fcc;  Cmtan  ». 

Slack,  IGEait,  lOe. 

Common  ofPoiture. 
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■idered  qneitioiuiUe  whether  a  right  of  common  of  pasture  can  be  ap* 
pmteiiant  to  a  me«ciage  without  land  (A).  A  daim  of  a  right  of  com- 
mon of  oasture  without  stint,  as  annexed  to  an  ancient  messuage  without 
land,  it  nas  been  held  cannot  as  such  exist  by  law(t)  :  nor  can  a  right  of 
common  of  pasture  for  cattle  levant  and  couchant  be  claimed  by  prescript 
tioiiiy  aa  appurtenant  to  a  house  without  any  curtilage  or  land(^').  Com- 
waa  of  pasture,  however,  without  land,  may  be  parcel  of  a  manor,  though 
demiaed  and  demisable  by  copy  of  court-roll  (A:) :  and  a  lord  of  a  manor 
mav  have,  m  respect  of  the  waste  or  common  land  in  his  own  manor,  a 
TtffA  to  tmii  his  own  cattle  upon  the  common  of  an  adjoining  manor  (/). 
It  woold  seem  that  at  any  time  a  common  appurtenant  may  be  converted 
to  oominon  in  gross,  by  aemising  it(iii). 

4.  Common  of  Future  by  Vicina^.'] — Common  pur  cause  de  vicinage, 
or  oommon  by  reason  of  neighbouriiood,  is  a  liberty  the  tenants  of  one 
lord  in  one  town  have  to  enjoy  a  common  of  pasture  with  the  tenants  of 
tnodkcr  lord  in  another  town.  It  is  where  the  tenants  of  two  lords  have 
nnd,  time  out  of  mind,  to  have  common  promiscuously  in  both  lordships 
Wing  tflttether,  and  open  to  one  another  (it);  and  those  who  challenge 
mil  nid  of  common,  which  is  usually  called  intercommoning,  may  not 
put  tUr  cattle  in  the  common  of  the  other  lord,  for  then  they  are  dis- 
twinahift,  but  they  may  turn  them  into  their  own  fields,  and  if  they 
atra^  intD  the  neighbouring  common,  they  must  be  suffered  to  remain  {o\ 

Ettwf  common  pur  cause  de  vicinage  is  a  common  appendant  { p). 
Where  one  of  two  adjoining  commons,  with  common  of  vicmage,  was  in- 
doaed  and  fenced  off  oy  the  owner  of  the  soil,  leaving  open  only  a  passage 
mflfetent  for  the  highway  which  led  over  the  one  to  the  other ;  yet,  as  the 
aaparation  was  not  complete,  so  as  to  prevent  the  cattle  straying  from  one 
to  the  other  by  means  of  the  highway,  it  was  held  that  the  common  by 
vicinage  still  continued  (9).  Where  the  plaintiff,  being  possessed  of  a 
hoaac  and  land  in  G.,  had  for  sixty  years  exercised  rights  of  common  in 
W.,  but  it  appeared  that  this  was  done  near  the  boundary  of  the  two 
commons  of  £.  and  W.,  which  lay  open  and  uninclosed  adjacent  to  each 
other ;  and  it  also  appeared  that  the  parties  exercising  the  right  did  not 
at  the  time  know  the  exact  boundaries,  and  that  the  plaintiff  had,  on  a 
previous  inclosure  of  the  common  of  £.,  obtained  an  allotment  there  in 
rig^t  of  his  estate :  it  was  held,  that  the  judge  was  right  in  leaving  it  to 
iSbtt  jury  to  say  whether  the  evidence  was  referable  to  an  exercise  of  the 
right  in  £.  and  a  mistake  in  the  boundary,  or  to  an  exercise  of  the  right 
inW.(r). 

5.  Common  of  Pasture  in  Common  Fields.'] — ^There  is  frequently  a 
mnbial  right  of  intercommoning  between  the  owners  of  tlie  land  in  open 


(h)  Bunn  ?.  Charmen,  5  Taunt 
(t)  Benson  ?.  Chester,  8  Term  Rep. 

(j)  SchoUs  V.  Hargrove,  5  Term 
R«».46. 

(k)  Musgrave  v.  Cave,  WUles,  319. 

(I)  SrfUm  (Earl)  v.  Court,  5  Bam. 
&  Cress.  917  ',  S.C.S  Dowl.  ic  Ryl. 
741. 

(m)  Bunn  v.  Ckarmen,  6  Taant. 
244. 

(n)  8  Co.  Rep.  78.    This  is  not 


properly  a  right  of  comfnoD,  but  rather 
an  excuse  for  a  trespass,  and  at  most 
but  a  permissive  right,  which  was  ori- 
ginally allowed  for  the  prevention  of 
suits  in  neighboarhoods  where  a  boun- 
dary could  not  easily  be  established. 

(o)  Terms  deT^y,  146. 

(p)  1  Danv.  Abr.  799. 

(q)  GulUtl  V.  Lopes  (Bart.),  13 
East,  348. 

(r)  Hetherington  v.  Vane,  4  Barn. 
&  AM.  428. 


n  field* ;  the  extent  of  this  riglit  and  the  tnode  of  extramf  'a 
fiain  sccoTding  to  the  coatom  which  hii»  prfvailed  atnmifit  the  occupun 
of  *iiL'h  laDil.  Where,  honrevcr,  th«e  is  nu  custom  which  haa  bwnmt 
Unding  ujion  the  parties,  thi  cominoii  lav  rale  ap pcan  to  be,  thai  tluw 
pcnona  only  ufao  arc  ownen  of  land  within  an  (•pen  ooinn»>n  tidd,  m 
mtitlfii  In  enjoy  the  right  of  intcrconnnoningi  and  nich  ri^t  cm  be  a- 
•naw^d  Bl  those  timo  nnlf  nhm  the  cqrn  a  oS'ihe  land,  thai  ii^  after  lU 
the  com  nni  grain  have  been  reaped,  and  gathered,  and  before  ally  bmr 
hat  been  aown  (i). 

Where  A.  being  poaseased  of  a  quanlily  of  land  in  a  common  field,  tad 
kavinf^arifiht  of  common  over  the  whole  lield,  and  B.  having  oko  a  right 
of  cuiiiinun  oTsr  the  whole  field,  they  entered  into  an  ugrwmeni,  for  tbM 
mutual  Bd«fUltB£c  and  c«iivenience,  not  to  exercise  their  respeclire  ri^ll 
for  a  certain  term  of  year*,  and  escb  partv  coretianted  to  Uiat  effect:  it 
Wai  held,  that  if,  duriug  the  tenn,  the  cattle  of  B.  come  upon  the  land  et 
A.,  he  might  distrain  them  Janiogefiauml ;  and  thnt  A.  in  hii  rpplicatioa 
(in  Miawrr  lu  a  pka  iileodcd  by  S.  of  his  right  of  common,  iu  bar  of  tb> 
cognimniMr  of  A.)  might  set  forth  the  special  circumstances  of  Che  agnt- 
mcnt  and  CDvenanls  ({).  There  arc  alio  el«tatc»  pdntisg  out  the  icodt 
of  exercising  this  right  of  common  (u). 

8.  Rcmedia/or  DuturhMma  of  Comm^  of  PmtHra.] — ^Wlien  th*  Jstri 
ia  ^atDrhed,  he  may.  aa  hefbrc  stated,  bring  nn  action  of  treiptua;  wIni 
the  tommoHer  is  disturbod  in  tlie  fnjovmenl  of  his  right,  the  more  unul 
remedy  is  an  action  on  Ihp  cnae,  wiiioli  he  may  maintain,  nllhough  the  ia- 
jurj'  BiLstnincd  by  him  individually  bo  e\tremolj"  small :  it  hits  at'cordinglji 

J  done  to  the  common,  hy  talcing  away  fVom  thenco  the  nuMM 
1  was  dropped  on  it  by  the  cattle,  though  hi)  proportion  of  the  da- 
mage he  found  only  to  the  amount  of  a  feithing;  at  least  the  smallneMif 
the  damage  found  is  no  ground  for  a  nonsuit  [i).  It  has  also  been  lui 
down,  that  one  commoner,  who  has  Burcharged,  may  nererthelen  main- 
tain  an  action  against  another  for  aurcharane  the  common  {y).  BetMw 
this  remedy  by  action,  in  case  of  an  absoTulely  itinied  common,  in  ndnt 
«f  number,  one  commoner  may  distrain  the  aupemumciar;  catde  ofta»- 
ther;  but  not  if  an  admeasurement  be  necessary,  as  where  the  itiiit  hat 
relation  to  the  quantity  of  the  commoner's  land(t). 

Sect.  III. — Couuon  of  Estovers. 
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I .  General  Drtcription.] — Common  of  estovers  is  a  liberty  of  takiu 
necessary  wood  for  the  use  and  furniture  of  a  house  or  form  from  off 
another's  estate  (a).     This  right  is  generally  considered  as  being  divided 


d.  706;  Miagrm 

(t)  HTiiieman  v.  King.  1  H.  Black. 
I.  (.)  HaU  V.  Hardir-E.   I  W.  BUck. 

(u)  See  29  Geo.  II.   c.  36;   13      573;  5. C.  4  Burr. 34?" 


(y)  Httrnn  v.  Ttdd,  4  Term  Bep. 

(.)  HaU  V.  Hardir-E.   I  W.  BUck. 

3  ;  S.C.A  Burr. 3426. 

(a)  Co.  LiL  L22  a ;  2  Black.  Can. 


Common  of  Turbary,  ISIS 

mXo  tliive  dklniot  ipeoiesy  disdnguithed  from  eacb  other  by  a  different 
■■plicMtion  of  the  SSucon  word  '*  oote/'  which  is  ^onymous  with  the 
nench  "  ertoveri :"  tfain  there  is  house-bote,  ploofh-bote,  and  hay-bote. 
Hmuici  bote  is  a  nifficient  allowance  of  wood  to  build  or  repair  the  house, 
or  to  bam  in  it,  which  latter  is  sometimes  called  fire-bote ;  plough-bote 
and  cart-bote  are  wood  to  be  employed  in  making  and  repairing  all  instru* 
iMWiti  of  htabandry,  as  ploughs,  carts,  harrows,  rakes,  forks,  &c. ;  and 
hy-botc^  or  hedge-bote,  is  wood  for  repairing  hedges  or  fences,  as  pales, 
tmrn,  and  sates^  to  secure  indosures  (6).  These  botes  or  estoTers  must 
b»  iWMODaue  ones,  and  such  as  any  tenant  or  lessee,  except  a  strict  tenant 
at  vflly  may  taka  off  the  land  demised  to  him,  without  waiting  for  any 
Ubtci,  awignment,  or  appointment  of  the  lessor,  unless  he  be  restrained 
Igf  ipedal  covenant  to  the  contrary,  (which  is  usually  the  case  (c) ) .  House- 
Mi^  bij>-bote,  and  fire-bote,  belong  to  a  termor  of  common  right,  and  he 
aqf  tike  wood  for  the  same ;  but  Hhe  take  more  than  is  needful  ho  may 
bajpnniahed  for  waste  (</),  as  if  he  cut  down  wood  to  bum,  when  he  haa 
nffidaiit  dead  wood. 

2.  In  «Aa<  Right  Estovers  exist,"] — Common  of  estovers  cannot  be  ap* 
jwmAwt  to  land,  unless  it  be  by  prescription ;  but  it  must  necessarily  be 
tD  a  boon  to  be  used  there  (e). 

3.  Far  what  Purpose  Estovers  may  he  takenJ]  —  Although  the  tenant 
may  cot  down  and  take  sufficient  wood  to  repair  walls,  pales,  fences,  or 
ImigDMf  as  he  found  them,  yet  he  can  not  do  so  to  make  new  ones  {f). 

4.  Who  entitled  to  Estovers,"] — The  right  to  estoyers  belongs  and  is 
jpcldftit  to  the  estate  of  eveiy  tenant,  whether  for  life  or  years,  except  a 
itriet  tenant  at  will,  for  that  is  said  to  be  too  mean.  A  rector  even  may 
cat  donirn  timber  for  the  repairs  of  the  parsonage-house,  or  the  chance^ 
bnt  not  for  any  common  puipose ;  and  if  it  be  the  custom  of  the  country, 
be  may  cut  down  underwood  for  any  purpose,  but  if  he  grub  it  up,  it  is 
waiCe.  He  may  cut  down  timber  likewise  for  repairing  any  old  pews 
iriiicb  belong  to  the  rectory ;  and  he  is  also  entitled  to  botes  for  repairing 
bania  and  out-houses  belonging  to  the  parsonage  (g). 

It  is  clear  that  a  copyholder  may  take  the  necessary  estovers  or  botes 
on  bis  copyhold  without  a  special  custom ;  but  to  enable  him  to  take  them 
on  othsr  lands,  a  special  custom  must  be  shown  (A). 

5.  Remedies  Jhr  the  Interruption  of  the  Right,] — If  a  man  have  com- 
mon of  estovers  in  the  woods  of  another,  and  he  who  is  tenant  and  owner 
of  the  wood  cut  down  all  the  wood,  ho  who  ought  to  have  the  estovers 
cannot  have  an  action  of  waste,  but  he  may  have  an  action  of  trespass 
against  such  party  (»). 

Sect.  IV. — Common  op  Turbabt. 

Common  of  turbary  is  a  license  to  dig  turf  upon  the  ground  of  another, 
<nr  in  the  lord's  waste :  tliis  common  is  appendant  or  appurtenant  to  a  house, 
but  not  to  lands,  for  turves  are  to  be  burnt  in  the  house.  It  may,  how- 
ever, be  also  in  gross,  but  it  does  not  give  any  right  to  the  land,  trees,  or 

(6)  Wood's  Inst.  344.  (g)  Stracey  v.  Francis,  2  Atk.2l7. 

(0  F.N.U.59M.;  Ilnsu41.  (/i)  4  Co.  Hep.  31  b. 

id)  Terms  de  Uy,  387,  S96.  (i)  F.  N.  B.  60  A. ;  178  F.  d. ; 

(0  Co.  Lit.  121  b;  F.N.  B.  180,  Ashmead  v.  Ranger,  IS  Mod.  379; 

C.  b.  S.  C.  B.  N  P.  85. 

(/)  1  Inst.  53 ;  Wood's  Inst.  595 ; 
9Co.  Hep.  113. 
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linca ;  not  can  it  exclude  the  ownei  or  the  io3  (k).  An  ocrapier  oft 
tMnuge  and  landi,  who  hiu  in  cominon  (be  lord'i  waite,  may  ael 
p  B  ciutoni  to  cut  rushea,  as  annexed  to  his  rigiitof  common  (/).  A 
lutom  that  si)  the  cuitomary  tenants  of  a  maoor,  having  gardenc,  pai- 
els  of  their  cualomary  tenement)  respectively,  hare  immeraoriallj,  b] 
heaueWet,  their  tenants  and  oc<;upier9,  dug,  takm,  and  carried  awtj, 
ram  a  vaste  within  the  msnor,  to  be  used  upon  their  sitid  ciutomoj 
lU,  for  the  purpose  of  making  and  repairing  gram  ploU  in  M 


'aniens,  parcels  of  the  tiaae  resneclively,  for  the  improvement  themt 
uch  turf  covered  wiih  grass,  fit  for  thp  pasture  of  cattle,  as  hath 
nd  proper  to  be  so  used,  at  all  times  of  the  year,  as  oft^ii  and 


uantiiy  as  occasion  hath  required,  is  bad  in  law,  as  being  tndefinile  anl 
ncertain,  and  destructive  of  (he  common ;  uid  so  is  a  aiinilar  ciutom  far 
sking  and  applying  such  turf  for  the  purpose  of  making  and  rcpaiting 
he  banks  and  mounds  in,  of,  and  for  the  hedges  and  feni^ea  of  such  cot- 
omary  tenenientB(Bi). 

The  right  of  commoners,  however,  it  shoidd  be  remarked,  may  be  lol^ 
ervienl  to  the  right  of  the  lord  in  the  soil  of  a  common ;  so  that  the  lord 
nay  dig  clay-pits  there,  or  empower  otliers  to  do  so,  without  leaving  rat- 
ieol  herbage  for  the  commoneis,  if  such  right  con  be  proved  to  have  been 
Jvays  exercised  by  the  ]ord(n)- 


Sect.  V. — Common  of  Piscary. 
Common  of  piscary  is  a  liberty  of  fishing  in  another  man's  water.  On>- 
roon  of  piscary,  to  the  exclusion  of  the  owner  of  Ihe  soil,  i*  contrvy  to 
law;  though  a  person  by  prescription  may  have  a  separate  right  of  fi^ 
ing  in  such  water,  and  the  owner  of  the  soil  will  be  excluded  j  for  a  miD 
may  grant  Ihe  water  without  passing  the  soil.  If  one  grant  a  separate 
fishery,  neither  the  soil  nor  water  pass,  but  only  a  right  of  fiishery(o). 
Like  other  rights  of  common,  it  may  be  appendant,  appurtenant,  or  in 
gross.  It  can  only  exist  in  streams  which  are  not  navigable,  for  the  n* 
and  all  navigable  rivers  are  open  to  all  the  queen's  subjects (p). 


Sect.  VI,-Of  Appro 

EUENT  OF  Common. 

l.WhoariiMilltd  t«  apprmt.  13U 
2.  ilgajnil  what  Righu  «/  Com- 
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^th.Wa,U    

4.  For  lohOH  Btiufit    llit  £n- 

1.  Who  are  entitled  to  approve.} — The  lord  ofamanor,  orhisgrantee, 
may  inclose  and  approve  part  of  a  common  agwnst  tenants  having  com- 
mon of  posture,  notwithstanding  they  have  ako  some  other  right  on  the 

(k)  4  Co.  Rep.  37.  Woadhmut.  5  Term  Rep.  412,  d.  ;  S. 

(I)  Bta»  *.  Btam,  3  Wils.  456  ;       C.  3  Dowl.  189. 
S.  C.  2  W.  Black.  926.  (o)  7  Inst.  4, 123, 164  ;  5  Co.  Bep. 

(■>)  WilKOY.  WilUi.  7  East,  121 ;      34. 
5.C.  aSmith,  167. 

(n)  Balam  f .  Grc«n,  S  Term  Rep. 
411  i  and  se«  Plact  r.  Jatkum,  4 
Dowl.  &  Ryl,  318  i  tnd  Cldrlum  v. 
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as  a  right  to  dig  for  sand,  &c.,  if  he  leave  sufficient  common  of 
(q).  In  pleading  such  a  right  in  a  lord,  it  must  be  stated  that 
as  sufficiency  of  common  left  for  the  commoners  (r) :  but  the  right 
of  the  knrd  mi^  bo  giTen  in  cTidence  on  an  issue  joined  on  the  right  of 
common  over  the  loctts  in  ouo,  at  the  time  the  trespass  was  committed, 
and  need  not  be  specially  pleaded.  Besides  the  lord,  any  person  who  is 
•eiaad  in  fee  of  part  of  a  waste  within  a  manor  may  approve,  leaving  a 
anfl^ency  of  common  (s). 

Hielora,  however,  has  not  an  unlimited  right  to  inclose  parts  of  a  com- 
mon without  the  consent  of  the  homage ;  for  an  unlimited  custom  for  the 
lord  to  incloee  parts  of  a  common  and  grant  them  in  severalty,  without 
die  oooaent  of  tne  homaee,  b  bad,  being  inconsistent  with  the  rights  of  the 
i(^);  although  a  custom  for  the  lord,  with  the  consent  of  the 
i,  to  grant  parts  of  a  common  for  building  is  good  (u)  :  even  in  ex- 
of  the  commoners  (or) :  but  a  custom  for  the  lord  to  grant  leases 
of  the  waste  of  a  manor,  widiout  restriction,  from  the  time  of  the  original 
mnty  cannot  be  presumed,  and  is  bad  in  point  of  law  (y).  A  custom 
NT  one  commoner  to  inclose  against  another  is  good  (z) ;  and  such  a 
does  not  abridge  the  common  law  right  of  the  law  to  inclose  (a), 
a  part  and  not  the  whole  of  a  common  has  been  inclosed,  a  com- 
•9  hI  asserting  his  right  of  common,  may  throw  doMm  the  whole  of  the 
hedgt  erected  on  the  common ;  and  a  plaintiff,  in  trespass,  cannot  re- 
eofcrasainst  him  on  a  new  assignment,  because  he  had  thrown  down 
than  sufficient  to  admit  his  cattle  (6).  If  there  be  a  custom  within 
for  a  lord  to  erant  parcels  of  the  waste  by  copy  of  court-roD,  the 
I  granted  in  that  mode  are  well  described  as  copyhold  premises 
thoogh  the  date  of  the  grant  be  modem  (c). 

2.  Agamsi  what  Rights  of  Common  there  may  he  am>roper.]— Tliere 
can  he  no  approver  in  derogation  of  a  right  of  common  of  turbary  {d).  It 
has,  however,  been  recently  considered,  that  a  lord  may  approve  against 
a  right  of  common  of  turbary  (e),  and  that  a  custom  to  diat  eflect  is  good. 
The  lord,  however,  has  no  right,  under  the  statute  of  Mcrton,  to  inclose 
and  approve  the  waste  of  a  manor,  where  the  tenants  of  a  manor  have  a 
right  to  dig  gravel  on  the  waste,  or  take  estovers  {f).  A  custom  for  the 
owner  of  a  waste  to  set  out,  to  the  owners  of  certain  ancient  messuages, 
portions  of  the  waste  to  be  by  them  held  in  severalty  for  getting  turves 
therein,  and  when  the  portions  set  out  are  cleared  of  turves,  for  the 
owners  of  the  waste  to  inclose  and  approve  such  portions,  to  hold  at  their 


(f )  Stat.  13  Edw.  I.  c.  46  (2  West) ; 
3  &  4  Edward  VI.  c.  3;  2  Co.  Inst. 
87;  Strickland  v.  Fatccett,  Willes, 
57;  Shakespeare  V.  Peppin,  6  IVim 
Rep  741 ;  and  see  1  Wms.  Saund. 
353  b. 

(r)  Arlett  v.  Ellis,  7  Bam.  &  Cres. 
346  ;  5.  C.  9  Dowl.  &  Ryl.  897. 

(i)  Glover  v.  Lane,  3  Term  Kep. 
446. 

(t)  Arlett  V.  Ellie,  7  Bam.  &  Cress. 
346;  S.  C.  9  Dowl.  6c  Ryl.  897. 

(v)  Folkard  v.  Hemmett,  5  Term 
Rep.  417,  D. 

(x)  Bouleott  V.  Winmill,  2  Camp. 
261. 


(y)  Badger  v.  Ford,  3  Bam.  & 
Aid.  153. 

(s)  Barbery,  Diion,  1  Wils.  44. 

(a)  Duberley  v.  Page,  2  Term  Rep. 
392,  D. 

(6)  Arlett  ?.  EllU,  7  Bam.  &  Ciess. 
346 ;  5.  C.  9  Dowl.  &  Ryl.  897  ;  and 
see  5.  C.  9  Barn.  &  Cress.  671. 

(c)  TCorthwick  (Lard)  ▼.  Stanvay, 
3  Bos.  &  Pul.  346 ;  S,  C.  not  5.  P.  6 
East,  56. 

(d)  Gratit  v.  Gunner,  1  Taunt. 
435. 

(c)  ArUtty.  EllU,  9  Dowl.  &c  Ryl. 
897 ;  7  Barn.  &  Cress.  346. 

(/)  Duberley  v.  Page,  2  T.  R.  391. 


■I«fi  Commm. 

Elcanm  in  wvnalty  for  over,  freed  of  all  common  of  tarbuy  Bodputun. 
I  good  (g).    The  owupn  of  land  in  opea  common  fields  Eoiiy,  by  cu 
mutually  inclow  Bgainst  each  utlior(A). 

3.  Effect  uf  Eiicroachments niude  oa  the  Wtatt.'] — If  on  eneroaehmoit 
tHKin  Ibc  wu»le  be  suffered  to  remBin  for  twenty  years,  il  givei  atitlcts 
the  luid  tfrthc  purty  kIio  lim  mnde  the  encroairhnicnl:  for  twenty  jm^ 
advent-  poiisentoTi  of  a  waste  inclosed,  is  a  bar  to  the  entry  of  a  cos- 
inoiier(i} ;  nnd  it  is  a  great  question  whether  the  lord's  right  of  enuyfor 
a  fori«iture  be  not  biured  aller  twenty  yean  by  the  statute  of  linatf 
tioii«(/;)-  It  has  even  been  held,  that  an  inelosiire  made  from  the  wr""- 
twelve  or  thirteen  years  belbre,  aiid  seen  by  the  steward  of  the  smne  I 
from  time  to  time,  without  objection  made,  may  be  presumed  by  the  joy 
to  have  "beeti  made  by  liceDKe  of  the  lord;  and  that  ejectment  oinMC 
be  brought  against  the  tenant  as  a  treniauer.  without  previous  notice  li 
throw  it  up  (0.  In  a  laic  cute,  it  wRsljcld,  that  if  a  license  be  given  bf 
a  commoner,  by  parol.  Id  build  a  cottage  on  a  coimnon.  he  cannot  man 
tain  an  action  for  the  encroacluuaut,  although  no  euflicicnt  common  H 
mained  (m). 

4.  Tor  tuAoie  Btnefil  the  Encroach/aeat  ii  made,'] — When  a  Icitee  ei 
crooches  on  the  waste,  during  his  term,  and  is  suffered  to  reiuliia  in  unit 
terrupted  poueoilon  for  twenty  ycaiv,  it  is  now  settled,  that  it  (bd  \$ 
considered  that  the  encroachment  was  made  for  the  benefit  of  Iiia  leov, 
unless  it  aj>pear  clearly  by  donie  act  done  that  the  tenant  intended  the 
enrroBcbment  for  his  own  benolit,  and  not  to  hold  it  as  lie  held  the  fium 
to  which  it  was  adjacent  (n).  He  islhetefote  bound  la  deliver  up  thelud 
taken  from  the  v/aste  to  his  lessor,  at  the  end  of  bis  term,  with  Uie  rot  of 
the  premises  demised  (a). 

Si.ci.  VII.— Inclosure  or  Cohmos. 
1.  Naturt  and  Kfnl  of  SncU-  I    2.  Rigkl  la  AllalmiBU 1317 


1.  Nature  and  Effect  nf  Jnclosure  gerteralli/.^ — The  qrstem  of  indoang 
waste  land  had  been  much  acted  upon  during  the  lost  thirty  years  of  Ae 
last  century,  being  much  encouraged  by  the  high  price  of  com  consequent 
upon  the  war.  The  mode  of  procedure  adopted  was  the  paswng  of  local 
acts  of  parliament  for  the  incloeure  of  particular  wastes.  This  ctxinB 
being  found  very  inconvenient,  as  many  of  the  clauses  were  precisely 
similar,  it  was  considered  advisable,  about  the  year  1801,  to  passagenenu 
incloaure  act(p),  containing  all  the  usual  clauses,  to  which  all  subseqaent 
local  acts  might  have  reference.    Inclosures,  however,  are  still  made  under 

(g)  Clarhim  r.  Wmdhouu.  5  Term  66  i  and  see  Ba  v.  Ptnux,  3  Bato. 

Rep.  412,  D.;  S.C.  3  Dougt.  189;  &Adol.81S. 

and  see  Baiunt   w.   Grten,  6  Term  (n)  Harviy  v.  Jt(y>uU>,  1  Cu.  hi 

Kep.411;  PJoai.JubDn,  4bowl.  Payne.  141. 

&  By).  318.  (n)  Dat  d.  Uau,  i.  lUtt,  6  Car. 

(h)  Hickmaa  v.  TTtanit,   2  Mod.  &  Payne,  610. 

lOS.  (a)  See  however  Doc  d.  CoUleurlt 

(i)Haaluf.  Bacon,  2  Taunt.  156.  f.]UtiUin«r,  1  Eip.460;  Doti.Chatl- 

{k)  Dot  d.   Tarrant  v.  HilUtr,   3  njr  v.  Davia,  1  Ksp.  461 ;  Bryoii  d. 

Term  Rep.  162.     And  now  see  3  &  4  Child  i.  Winwaxl.l  TauoLSOS;  ind 

Will.  IV.c.  27.  Dot  d.  Watt  V.  Morri,,  3  Bine.  U.S. 

(lyDMd.Faky.WiUm.nEutt,  189;  S.C.I  Hodgei.  215. 

(p)  By  41  Ceo.  III.  c.  109. 


Inctasitrt  of  Common. 
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tiie  authorify  cf  locsal  acts.  The  mode  of  obtaimng  the  expenses  of  the 
indosures,  as  well  as  the  liabili^  to  fence,  are  usuaUy  pointed  out  by 
the  act ;  but  upou  the  latter  point  disputes  have  not  un&equently  arisen. 

Where  a  lease  was  made  of  a  farm,  and  also  of  certain  allotments  of 
common,  inclosed  under  an  act  which  contained  the  usual  clause  empow- 
ering the  commissioners  to  distrain,  or  enter  and  take  the  rents  and  pro- 
fits, in  £ulure  of  the  owner  of  the  land,  to  whom  the  allotments  were 
parcelled  out,  paying  his  proportion  of  the  expenses  of  the  act ;  and 
the  question  was,  who  should  defray  such  expense,  and  the  expense  of 
fencing  such  allotments,  it  was  ruled  that  such  expenses  were  to  be  borne 
Iry  the  landlord,  Lord  EUenborough,  C.  J.,  observing,  "  that  the  act  gives 
the  commissioners  power  to  oust  the  tenant  from  his  occupation;  and 
when  a  power  is  to  oust  the  tenant  of  the  rents  and  profits,  there  the 
tenant  may  pay  in  his  own  discharge,  and  for  the  redemption  of  the 
land"  (q). 

2.  Right  to  Allotments.'] — It  is  usual  to  allot  a  twentieth  part  of  the  waste 
to  the  Imrd,  in  respect  of  his  right  as  lord  of  the  manor;  out  besides  this 
allotaient,  he  is  entitled  to  an  allotment  under  an  inclosure  act,  in  respect 
of  bis  demesnes  of  the  manor,  over  and  above  the  allotment  awarded  to 
hhn  by  the  act  in  respect  of  his  right  as  lord  of  the  manor  (r).  After 
anoAer  portion,  usually  two-fifteenths  or  two-sixteenths,  as  directed  by  the 
ac^  has  been  allotted  to  the  parson,  the  remainder  is  divided  amongst  the 
proprietors  possessing  rights  of  common.  In  making  this  division,  it  is 
eonadered  that  the  owner  of  a  tenement  may  have  two  distinct  rights  of 
common  for  his  cattle  levant  and  couchant  upon  such  tenement,  on  differ- 
ent wastes  in  different  manors  under  several  lords ;  and  therefore  that  an 
allotment  under  one  inclosure  act,  in  lieu  of  his  right  of  common,  upon 
ene  of  such  wastes,  will  not  do  away  or  lessen  hb  claim  for  an  equal  al- 
lotment widi  other  commoners,  un^er  a  subsequent  act  for  inclosing  the 
other  waste;  although  it  would  be  otherwise,  if  the  different  wastes  had 
iqppeared  to  have  been  originally  held  under  the  same  lord  (f).  Where 
no  special  provision  is  made  to  the  contrary,  the  allotments  are  free- 
hold {t) ;  but  a  provision  is  almost  universally  made,  that  the  allotments 
shall  follow  the  nature  of  the  tenure  of  the  land,  in  respect  of  which  they 
are  made. 

The  award  of  the  commissioners,  under  the  act,  has  been  construed  to 
be  in  the  nature  of  a  parliamentary  declaration,  rather  than  of  a  common 
law  conveyance  (u) ;  out  it  has  notwithstanding  been  held,  that  the  legal 
freehold  of  the  inclosed  land  does  not  pass  to  we  party  to  whom  it  is  al- 
lotted, until  the  execution  and  publication  of  the  awaid  (or).  The  power 
of  the  commissioners  is  not  absolutely  determined  by  their  award,  in  cases 
where  they  have  not  fiiUy  executed  the  duty  imposed  upon  them  at  Uie 
time  of  its  proclamation  (^).     Where  commissioners,  under  an  inclosure 


{q)  Smith  v.  Pearee,  Sit.  at  Guild- 
hall after  M.  T.  43  Geo.  III. 

{r)ArundeUw.  Falmouth  (Viscount), 
2  Mauk  6c  Sclw.  440. 

(«)  HoUingshed  v.  Walton,  7  East, 
485 ;  Barwick  v.  Matthewt,  5  Taunt. 
365 ;  5  C.  1  Marsh.  50. 

(t)  lievell  V.  Joddrell,  2  Term  Rep. 
415;  Doe  d.  Lowe  v.  Davidson,  2 
Manle  &  Stlw.  175.  hj  statute  I  & 
2  Geo.  IV.  c.  23,  howefer,  landknds. 


or  persons  acting  under  their  orders, 
may  enter  upon  land  allotted  which 
has  t>een  demised,  and  distrain  for  the 
rent,  notwithstanding  the  award  shall 
not  be  executed ;  and  they  may  also 
maintain  actions  for  the  rent. 

(u)  Johnson  v.  Hd3gson,  8  East,  38. 

(x)  Farrer  v.  Billing,  2  Barn.  U 
Aid.  171. 

(i/)  Haggerstane  v.  Dugmore,  1 
Barn.  &  Aid.  82. 
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net,  made  an  Jlotment  to  J.  S.,  who  shorlly  afterwutU  conveyed  tD  hit 
Inndi  to  InutecR  fur  paytneDl  oteertam  debts  and  incumbrancei;  il  ou 
lirlil,  that  the  allotmciil  passed  by  the  coiivcyancc,  aIl}jDugb  tlie  comma- 
■iouGTi  did  not  make  tlieir  award  until  tbrep  yean  aflerH'afd8(i). 

An  inelorore  act  direelwJ  that  coinmisaionera  should  sward  to  a  cotpo- 
radon  who  were  owners  of  Ifae  soil  of  certain  commons,  a  twentielb  jiatt 
of  the  commons.  By  way  of  compenaaljon,  the  corporation,  who  were 
jilainlitts  in  an  action  of  trcspan,  (quure  claiiaia  J'regit),  having  girta 
evidence  of  acts  of  owuership  in  the  loeui  in  quo,  the  defendant,  to  sbow 
that  tlieii  right  to  it  had  been  compcniatcd  fur  by  allotments  made  by  ihl 
coin  mi  B*i  oners,  gave  evidence  that  ttiete  allotmeDti  amounted  to  a  twentiedi 
part  of  the  common.  In  contradiction  to  this  eridence,  plaintiSa  piornl 
that  a  part  of  the  bnd,  which  Ihey  alleged  to  be  the  common,  consistedcf 
uneuUivatcd  alrips  of  hind  between  [he  cultivated  parts  of  the  comtnoi^ 
and  thi;  lands  of  private  proprietors,  called  balks  ;  and  plaintifTs  gave  some 
evidence  of  property  in  these  balka.  The  judge  having  left  the  queitiia 
of  propGrty  in  the  iocus  in  quo  generally  to  the  jury,  who  found  for  tl> 

Slnuitiffs,  It  was  held,  thai  it  was  not  ground  for  a  new  trial  that  the  judft 
id  not  tell  the  jury  that  in  presumption  of  law  the  balks  belonged  to  tht 
ownen  of  the  adjacent  land,  unless  the  contrary  were  proved  (o). 

Sect.  VIIT — Remedies  gener*li,v  fop.  DiBit-HB^NCi:  or  a  Commok. 


The  remedies  for  disturbance  of  common  may  be  considered  ai  remedi 
the  lord,  and  as  regards  the  commoner.  The  former  having  the  right  t» 
the  soil,  may,  if  he  be  dispossessed,  maintain  an  action  of  ejectment; 
and  if  he  be  disturbed  by  a  mere  stranger,  who  puts  in  cattle  having  no 
colour  of  right,  or  by  a  commoner,  who  surcharges  the  common,  he  may 
maintain  an  action  uf  trespass  or  case.  In  some  cases  also  where  tb«  tight 
□f  common  is  clearly  stinted  as  to  number,  he  may  distrain  the  surplni 
number  damage  feasant. 

As  it  regards  the  commoner  he  may  also  maintain  ejectment,  where 
he  is  completely  ousted :  or  where  he  is  disturbed  in  the  e:iercise  of  his 
right,  he  may  bring  an  action  on  the  case ;  but  he  cannot  maintain  an 
action  of  trespass.  Where  the  injury  complained  of  arises  from  an  act  of 
the  lord,  the  commoner  may  ollen  proceed  himself  to  abate  the  nuisance. 
Thus  if  the  lord  so  plant  trees  as  lo  destroy  the  common,  such  an  act 
r  might  abate  it ; 


ted  by  the  lord  oi       .    , 

if  it  he  not  a  total  destruction  of  the  common,  though  there  be  not  a  suf- 
ficiency of  common  left;  his  remedy  being  by  action  on  the  case,  or  by 
asaiie  (b).  The  distinction  aeems  to  be  this  ;  if  the  lord  of  the  manor 
make  a  hedge  round  the  common,  or  do  any  other  act  that  entirely  ex- 
cludes the  commoner  from  exercising  his  right,  the  latter  may  do  what- 
ever is  necessary  to  let  himself  into  the  comman  ;  but  if  the  commoner 
can  get  at  the  common,  and  enjoy  it  to  a  certain  extent,  and  his  right  be 
merdy  abridged  by  the  act  of  the  lord,  in  thai  case  his  remedy  is  by  an 
action  on  the  case,  or  by  an  assize,  and  he  cannot  assert  his  right  by  any 
act  of  his  own.  In  cose  of  surcharge  by  other  commoners,  on  ttinted 
commons,  the  commoner  may  clearly  distrain. 

(i)  Dk  d.  Dim  T.  ICiJiii,  3  Moore  (h)  Kirby  v.  Sadgrnvt  (in  htm-), 

it  Payne,  24.  1  Itoi.  &  Pull.  13;  £.  C.3  AnsLa9S^ 

(a)   Bailifft   ef  GedmaiuhttUT  w.  6  Term  Rep.  463. 
FAilJi;>),4AdDl.&£].  550. 
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CHAPTER  V. 
COMPOSITION  DEED. 


1.  Nature  of  thaVwed  and  Rules 
to  be  Aeetved  in  reference 
4oit 1319 


2.  Construction  and   Operation 

of  the  Deed 13*24 

3«  Creditors*     Remedies    after 

signing  the  Deed 1328 


Sbct.  I.'^Nature  of  the  Deed,  and  Rules  to  be  observed  in 

reference  to  it. 


I«  Pmrties  signing  vili  not  be 

hound,  if  induced  to  sign 

from  incorrect  Representa- 

tims,  ifc 

^  No  particular  Creditors  must 
bafavoured 
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3.  Securities  taken  by  particu' 

tar  Creditors  void    1321 

4.  Of  Securities  in  Creditor's 

Hands 1322 

5.  Effect  of  an  Agreement  to 

sign  a  Composition  Deed,,   1323 


It  fteqaently  happens  that  when  an  individual  finds  himself  incapable  of 
mwting  the  demands  of  his  various  creditors,  that  he  calls  them  together, 
md  enters  into  a  composition  with  them  to  pay  them  so  much  in  the 
pound  on  their  respective  debts.  The  particulars  of  such  an  arrangement 
■re  usually  embodied  in  a  deed,  which  is  termed  a  composition  deed. 

Wbere  by  this  deed  property  is  conveyed  by  a  debtor  in  trust  for  the 
benefit  of  creditors,  who  are  neither  parties  nor  privy  to  the  deed,  the 
deed  merely  operates  as  a  power  to  the  trustees  to  apply  the  property  in 
puyment  of  debts,  and  then  such  power  is  revocable  by  the  debtor.  But 
ft  It  conceived,  that  a  communication  by  the  trustees  to  the  creditors  of 
the  fact  of  such  a  trust,  would  defeat  the  power  of  revocation  by  the 
debtor  (a). 

1 .  Party  signing  will  not  he  bound  if  induced  to  sign  from  incorrect 
RepretentationSf  Sfc.'] — It  will  be  necessary,  however,  here  to  premise  that 
all  the  agreements  and  representations  made  in  reference  to  such  a  deed 
must  be  made  honestly  and  in  good  faith,  for  if  they  are  not,  the  deed  will 
not  be  binding.  Thus  if  a  debtor  represent  to  one  of  his  creditors,  that, 
if  he  will  agree  to  accept  a  composition  for  his  debt,  all  the  other  creditors 
win  do  tlie  same,  and  upon  such  representation  the  creditor  agrees ;  the 
agreement  will  not  be  binding  on  him,  if  the  representation  made  be 
untrue  (^).    So  a  creditor,  who  agrees  to  take  a  composition  from  his 


(a)  Acton  v.  Waodgate,  2  Mylnc  & 
K«  492. 

(6)  Coiding  v.  Noyes,  6  T.  R.  263  ; 
K«ijf  ▼.  Richardson,  2  C.  M.  &  R. 
422 ;  1  Gale,  219.  In  an  action  on 
a  bill  of  exchange,  a  plea  of  compo- 
sition  alleged  that  the  defendant  was 
indebted  to  A.  B.  and  to  divers  other 
persons,  and  was  in  insolvent  circam- 
stances ;  and  therefore,  on  &c.,  and 
before  the  said  bill  b€t:aroe  due,  with 
a  view  to  induce  and  enable  the  de* 
liendaot  to  induce  other  persons,  being 


3L 


creditors,  to  accept  a  composition  of 
10s.  in  the  pound,  the  phintifT  agreed 
to  accept  it,  and  that  this  was  after- 
wards made  known  to  A.  B.,  and  that 
he,  in  consideration  of  the  premises, 
and  upon  the  faith  thereof,  was  lurrd 
and  induced  to  agree  to  accept  10s. 
in  the  pound,  and  that  he  had  not 
ever  since  received  or  sought  to  re- 
ceive more  than  10s.  in  the  pound: 
it  was  held,  that  the  agreement 
stated  must  be  understood  to  have 
been  made    in   contemplation  of  a 
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on  tl»  fiutli  of  whicli  ihc  debtor  i-xocuWi  a  deeJ  of  wu^iunnl  rf 
nil  bii  propvrt)'  (o  s  IniKlm-  tur  Ihf  benefit  of  hi*  ciediLon,  will  bM  be 
ktiowrd.  by  rrdiiinj^  la  cxrculu  lucli  deed,  U  sue  liU  iltbior  for  (he  «bi:Jt 
■if  hli  deinalid<r),  withutit  piiovitif>  that  ibit  ■grreinent  had  bven  tinkcn 
on  the  p«rt  of  ihe  Ar\ilor(dj.  If  parlnm  by  deed  aisigii  all  their  ptn- 
nmhip  •OieU,  &e.  lo  trantre*  for  Ihc  fatucfil  of  their  creditors,  and  ■omt 
of  [ha  Mparmlc  crcditon  of  otic  psriiiM-  do  nol  lueul  to  it,  the  asugnioent 
u  (hnidultnl  ud  voidfc).     See  alao,  ;kiil{,  1328. 

3.  Ko  partkvlar  CrrdUiirt  mutl  b*  /tMOurttL] — It  letj  freqnenlly 
happen*,  that  in  coica  of  thia  lort  tuinc  one  or  two  creditor*  i^hte  to 
aign  iho  dt'cd  of  compa*iiiiin,  and  in  order  to  induce  them  to  do  lO,  tbi     1 
drbtnr,  ur  the  turety  to  be  bound  fur  him,  prumiaea  lo  favour  nich  refin-     I 
iiig  croditon,  either  by  giving  thein  extra  Becurily  or  a  loiger  amount  cf 
compoaiti  n      But    II  au  h  a|;Teei»  ala  are  proprrly  luoked  upon  by  Ibt 

« OB         da     pn       b  er  cred      ra    and  are  conteqiimtly  void(/)<      | 

h        ed  lur*  accept  a  composilion   iipun  aB 

nutg  If   ti  by  a  d    d       Lnu  ,  to  which  they  are  nil  pertio^ 

and  b         bef  re   b         e^    «    obtain*  fironi   the   iouilvnit  ■ 

p    m  Mory  not  h    re*  d        f  h     demand,  by  refiuiDg  to  txtmOM 

ge  (ml  er  ciedilan,  mtniiDcd  frara  latiw     | 

end  eiecniioD  in  *d  MUoa  opoft  tha  bawt  -  i 

Mqiwo  beyond  ihe  tern*  ot  the  caopnAio*!    ' 

tt  atl.tK-.li  V.  M«cl.f,.:;e.  16  Ves.JM. 

(f)  Ertiliardt  V.  li'idan,  B  T.  R. 
ptamiilT  was  eMtiilnl  to  judgmenl.  la  1 40.  A.  agreed  to  puicbaae  an  eitale, 
ordei  10  piove  the  agrceinint  sUied  in  and  paid  a  deposit ;  B.,  the  teller,  it 
llie  plea,  ihe  defeadant  put  id  a  leiier       unable  lu  mate  a  ([ood  lille  by  iba 

Ihe  lermt  of  ihe  agreement  for  ilie       negotiaiing   a   conipiomije    with    hit 
compOBilion  :    it  was  held,  ihii  e*i-       credilon,  stales  his  appiebeosion  ihil 

lo  nhal  theolherciedilorswirelikelv  Id  cancel  ihe  contract  sdiI  relum  ihe 
deposit.  1).  lefDses  to  do  eiiher,  bal 
says  that  he  nil!  Dever  lake  any  step 

L'pon  Ihii  footiDg  Ihe  coiuposiiion 
piDCeeds,  C.  engaging  to  secure  Ti.  ia 
Ihe  pouiid.  It  Koulilbe  a  fraud  upon 
the  creditors,  and  upon  C,  if  B.  were 
10  seek  10  enforce  the  contract ;  and 
therefore  A.  cannol  maintain  an  action 
ag^iinsl  D.  for  the  deposit ;  Clark  T. 
Uplat,.  3  M.  &  P.  BK. 

(J  j  Ki  p.irlt  S^JIir  and  Juclio*, 
15  Ves.jun.52.  Dul  if  a  bankrupt 
or  insolvent,  after  becoming  frte  from 
hia  enga-gemenlB,  hating  no  miraiil 
upon  hta  mind,  voluntarily  give  : 
rity  (or  a  former  demand,  such  sec 

,   2  T.  1{.  76S; 


10  do,  wai  xdmissible  lo  show  ihe  mu- 
ll >e  Hbich  iudu^.ed  him  in  wiite  ihe 
letler,   and  Ihe  inteuiion  with  which 

(ef  Bm'erv.  lllio.le,,  1  rsp.'236i 
Peake,  23B.— Kenynn;  firadleu  v. 
Grtgaru,  2  Camp,  3H3  — Kllenbo- 
rntigh  -.  Cork  v,  Sr„,t,rf,rj.  1  It.  .\  A. 
46;  Brurfy  v.  Shiel,  1  Camp.  147  — 
M^usfidd.  Ibe  cieditois  of  a  de- 
ceased insolvent  may  be  compelled  lo 
submit  lo  a  rateable  diilribution  of 
hiicHeclBi  ill. 

(ri)  BontAly  V.  SmdfH,  3  Camp. 
175 — ElleDkorough  i  aod  sec  ^misy 
T.  Afardcn.  1  N.  K.  124;  2Smith.4'J6; 
hnugh  an  apice.i.cnt 


for  a 


mpositi. 


h  secunlj 


anil  ale icdy  fulfilled. 

having  concurred  in 

lion  for  a  composilioa  to  oe  secured  uy 

Doles,  was,  usder  the  circumalances, 

with  reference  to  llir  interest  of  ihe 


But  if  it  be  nol  done  t 
difTerenl  rule  would  pre%ail ; 
jun.   300 ;    13   id.  596  ;    Tu 
Hooit,  a.  U  n,  N.  P.C.  27. 


Nature  of  the  Deed.  1 32 1 

tni  ffuch  note  be  made,  the  note  is  void  in  law,  as  a  Jraud  on  the  rest  of 
ike  creditors;  atid  a  subsequent  promise  to  pay  it  is  a  promise  without 
consideration,  which  will  not  maintain  an  action  (h). 

The  creditors  of  the  plaintiff,  and  amongst  others  the  defendant,  ac- 
cepted a  composition  payable  by  instalments;  the  defendant  took  a 
new  bond  for  half  his  demand,  and  only  took  the  composition  for  the 
other  half :  this  was  held  bad,  as  a  fraud  on  the  other  creditors,  and  on  the 
wife  of  the  plaintiff,  who  had  joined  in  the  security  for  the  composition  (i). 
And  where  a  creditor  apparently  accepts  and  gives  a  receipt  for  a  composi- 
tion, in  order  to  enable  the  debtor  to  deceive  his  other  creditors,  but  takes 
a  security  for  the  rest  of  his  demand,  such  security  is  void,  although  there 
be  no  joint  agreement  among  the  creditors,  nor  any  one  ii  in  fact  deceived 
by  the  fraud  {k), 

A  trust  deed  was  proposed  to  the  creditors  at  large  of  an  insolvent, 
whereby  they  all  engaged  to  accept  payment  of  their  whole  debts  by  cer- 
tain instalments,  the  first  four  of  which  were  to  be  guaranteed  by  collate- 
ral security,  the  two  last  to  remain  upon  the  single  security  of  tlie  insol- 
▼ent:  several  creditors  refused  to  sign  unless  the  plaintiffs  did;  and  the 
l^aintiffi  stipulated  privately  with  the  insolvent,  as  the  condition  of  their 
s^inatnre,  that  he  should  procure  them  collateral  security  for  the  two  last 
instalments  as  well  as  the  prior  ones,  conceiving  that  they  had  collateral 
aecurity  originally  to  cover  their  debt ;  and  upon  the  faith  of  such  private 
agreement  they  signed  the  general  trust  deed,  which  was  then  signed  by 
the  rest  of  the  creditors  :  it  was  held,  that  such  private  agreement  was  a 
fraud  upon  the  other  creditors  and  void,  although  the  effect  of  it  was 
not  to  secure  to  the  plaintiffs  the  payment  of  more  money  than  the  other 
creditors  were  to  receive,  but  only  further  security  for  the  same  sum  (/). 
But  in  another  case,  by  a  deed  of  composition  between  a  trader  and  his 
creditors,  it  was  agreed  tliat  the  trader  should  give  them  his  bills,  ac- 
cepted by  a  friend,  for  ten  shillings  in  the  pound,  payable  in  certain  por- 
tions at  nxed  periods,  and  his  own  promissory  notes  for  the  remaining  five 
shillings,  and  that  the  creditors  should  be  at  hberty  to  take  bis  own  notes 
only  for  their  full  demands  if  they  pleased.  One  of  the  creditors,  who 
signed  the  deed,  took  bills  from  the  debtor,  accepted  by  his  friend,  for  the 
whole  ffieen  shillings  in  the  pound,  payable  at  the  same  respective  times 
as  the  tills  agreed  to  be  given  by  the  deed  of  composition.  The  payment 
of  these  bills  was  resisted,  upon  the  ground  that  it  was  a  security  beyond 
that  agreed  for,  and  greater  than  the  other  creditors  obtained ;  but  the 
transaction  was  adjudged  fair,  the  creditor  not  receiving  by  it  more  than 
the  others  (m). 

3.  Securities  taken  by  particular  Creditors  void.^  — We  have  before  seen 
that  a  security  taken  by  a  particular  creditor  is  void,  so  that  it  cannot  be 
recovered  on  (n) ;  nor  will  it  be  a  good  petitioning  creditor's  debt  (o) ;  and 
should  he  negotiate  such,  and  the  debtor  be  compelled  to  pay  it  by  the 
(fond  fide  holder  at  the  time  of  its  maturity,  he  might  recover  back 
the  amount  from  the  creditors  in  an  action  for  money  had  and  received  [p), 

(h)  Coekshott  v.  Bennett,  2  T.  R.  (/)  Leicester  v.  Rose,  4  East,  372  ; 

763;  Constantein  y.  Blache,  I  Cox,  1  Smith,  41. 

287  ;  WeUs  v.  Girling,  4  Moore,  78  ;  (m)  Feisej,  Randall,6T.  R.  146  ; 

1  B.  &  r  447  ;  Coleman  v.  WaUer,  I  Esp.  224. 

3  Y.  &  J.  212 ;  Wood  v.  RoberU,  2  (n)  Bryant  v.  Chrhtie,   1  Stark. 

Stark.  417.— Abbott.  329.— Ellenborough. 

(t)  Cecil  V.  Plaistow,  1  Anst.  202.  (o)  Bx  parU  Hall,  1  Deacon,  171. 

\k)  Faweetts.  Gee,  3  Aost.  910.  (p)  Smith  v.  Cuff,  6  M.£c  S.  160* 

3l2 


Anil  wbtte  ■  creditor  li«d  «en»d  a  nmipMiiliin  irti  {■  raTour  tl  td* 
dabMT,  but  aAfTward*  induced  iha  lalttr  lo  gha  liim  lull*  fw  lh»  (iiU 
Nmouiil  uf  bit  cicbl,  dMttd  the  dii;  bpfinv  tfar  cumpodtion  deed ;  did,  ■! 
r«ceiiriiig  one  iiutalmenl.  lucd  tli"  drbtoi  upon  ihc  bilb,  and  raoant 
thr  amount  niiiu  tlw  Instalment  p»M  :  It  WM  casmlnvd  Uiat  ibm  dths 
migfht  niaiiitain  an  action  far  munty  had  and  rMnrad  againM  Ih*  tn- 
dilor.  tA  recover  lh«  diBtrcnce  between  tlie  attuniut  of  tbaccnperitlM  mi 
tl»  full  amount  of  the  debt  (<f  J, 

"Hiiu  where  a  yarty  refiiKd  lo  «igu  an  D^nvinpnt  to  aooept  of  ba 
delflOT  a  cnmpcnitiofi  rif  IQi.  in  the  piHind,  bin  tb*  debtor'*  brottwr,  B^ 
ine  lo  uxpfAji  him  witli  coal*  to  tlw  amount  of  tb«  atber  tOt.,  lie  ficMil 
the  compostian  Bf:rccinenl ;  and  the  other  creditn*  knew  nothbg;  of  the 
(lud  tranwclion :  it  wu  decided  tliot  hp  euuld  nof  rrcovcr  upanapfD- 
nt'utoTj  now  for  the  amonnt  uf  tlu  Ifh.  cvm|iuiltii>n  (r>  And  a  bond  i« 
*n.-ure  to  on*  cr«ditor  the  deftclBney  of  a  eom|UMition,  which  waa  not  coni' 
iniinicalHl  tollientber  crcdilon,  irai  decreed  to  be  delircred  up  wtibcmb. 
Iliaugb  to  a  partirni'  mwinii  (i). 

A.,  being  a  creditor  of  B^  had  executed  a  cnrnpoulion  deed,  ia  •biclt 
it  wax  Blipulalrd  that  tlie  debt  ibould  be  paid  at  61.  in  thp  pound  by  mo- 
r>ii>Mitir  nulf*,  and  aAer  rxrcnting  tliis  deed,  A.  obtained  a  pajtnent  mat 
B.  in  flill :  it  nu  held,  (hut  B.  could  not  recnv^  back  the  difler«nee  it- 
tvrccu  the  full  iitmniiii  :inJ  H-  in  liir  [loiirid,  wiilioiit  pnivinf;  that  the  ct-in- 
jkositiou  notea  had  been  paid,  or  giving  some  evidence  that  would  be  equi- 
valent to  Biich  proof  (t). 

4.  0( Sauritirt  in  Creditor!  //ondi.]— The  creditors  of  an  hiiolrciil 


latislaction  of  their  debts,  \'h.  in  the  pound,  payable  by  inilnlments,  and 
would  release  him  from  all  demands ;  one  of  the  crediton,  vrbo  signed  for 
the  whole  amount  of  his  debt,  held  at  the  lime,  as  a  security  for  part,  t 
hill  of  exchange  drawn  bythe  debtor,  and  accepted  by  a  third  penon  ;  the 
inojiey  due  on  this  hilt  having  aflerwards  been  paid  by  the  acceptor,  it 
nai  holden  that  the  creditor  might  retain  it,  the  agreement  of  composition 
not  tonlaining  any  ilipulalica  j'or  giving  Up  Ktarititt,  and  the  effect  of  it 
not  being  to  extinguish  the  original  debt  (u).  But  where  the  deed  coO' 
tains  a  itipulation  for  giving  up  securities  held  by  the  creditor,  the  crcdi' 
tor  would  be  liable,  in  a  tnse  like  the  above,  lo  en  action  fur  money  hud 
and  received  to  the  use  of  the  debtor  (j). 


(9>  Tonrr  v.  Hoole,  D.  i  R.  N. 
i:  C.  27.— Abboll. 

(r)Knig(lv.  H«nl.  3Bing.«9; 
3  M.  &  P.  18. 

(.)  Aitonuy-Gnint  t.  CriJJSlh, 
13  Vc*.  jun.  5B1.  At  the  proceeding; 
in  thiscase  is  upon  public  polii'y,  the 
relief  is  given  on  account  not  of  tbe 
iuilividiial  but  of  ihs  pHblic. 

ft)  Ward  V.  Bird.  5  C.  &  P.  229. 
— Pitke. 

(u)  Thonut ..  C«<r(niij(,  !  B.  i  A. 

(i)MaB!ii.ii  r.  Sloek.  6  Ve».  jun. 
305  ;  S,  C.  nom.  Sim-k  v.  MalfMn,  I 
It  i  P.  286  ;  S.  I'.  Halmtr  v,  Kiiier, 
1  Lip.  13-2.    1b  this  cue  tbe  crtditoii 


nipt  entered  iato  a  deed  el 

ion  to  lecrive  Bi.  in  thri  poaul 

licliarge  of  Ibeir  debts,  and 

igreecl  10  release  every  ihiog  beyond 

'onkiupt,  andjoin  in  I  pe- 

Ch>incellar   10   tupenede 

iion;  one  of  the.       - 


that 


>U due  from  ihe 


binkrupl.  for  one  of  which  he  belJ 
bdia  to  Ihe  full  amounl.  received  bis 
dividend  of  Bi.  in  ihe  pound  on  boih 
debit,  and  llien  recoveced  Ihe  foil 
value  of  tame  of  the  bills  :  but  ii  •>« 
held,  that  tlie bankrupt  vaienliiledio 


bills  i 


Dibe 
iQ  fot  inoDey  had  and 


neysc 
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5.  Effect  of  en  Agreement  to  sign  a  Composition  Deed.'] — Where  plain- 
tifi^  the  drawer  of  a  bill  of  exchange,  accepted  by  defendant,  agreed  vikh 
lihn  and  the  rest  of  his  creditors  to  take  a  composition  of  Ss.  in  the  pound, 
to  be  secared  by  promissory  notes  to  be  given  6y  defendant^  payable  on 
days  certain  ;  and  that  defendant  should  assign  to  the  creditors  certain 
debtey  upon  which  they  should  execute  a  general  release ;  and  the  assign- 
ment was  executed,  and  all  the  creditors,  except  plaintiff,  received  their 
eomposition,  and  executed  the  release,  and  plaintiff  might  have  receivcU 
MiavmiMtory  notes  if  he  had  applied  for  them,  but  it  did  not  appear  that 
defendant  h«td  ever  tendered  them  to  him,  or  that  he  had  ever  applied 
nr  them ;  and  the  plaintiff  afterwards,  and  after  the  days  of  payment  of 
the  promissory  notes  had  expired,  sued  the  defendant  on  the  bill  of  ex- 
change :  it  was  held,  that  he  was  not  precluded  by  the  agreement  from 
i«eovcriDg(v),  on  the  ground  that  it  was  the  defendant's  duty  to  have 
aoai^  out  the  plaintiff,  and  paid  him  the  amount  of  the  promissory  notes, 
whidi  aa  he  had  failed  to  do,  plaintiff  was  remitted  to  his  former  cause  of 
actioii.     In  another  case  the  plaintiff  attended  a  meeting  of  the  defcn- 
danta'  cnditors,  and  concurred  in  certain  resolutions  for  the  execution  of 
a  release  to  the  defendants,  on  their  executing  an  assignment  of  all  their 
efieda  to  tnistees  for  distribution  amongst  their  creditors,  and  the  defen- 
danta  and  the  trustees  at  first  disputed  the  amount  of  the  plaintiff's  debt, 
bvt  aobsequently  altogether  refused  to  allow  him  to  come  in  under  the 
deed:  it  was  considered,  that  his  having  signed  the  preliminary  resolutions 
wai^  mider  the  circumstances,  no  bar  to  his  right  to  sue  the  defendants  for 
his  original  debt  (2). 

Where  there  is  an  agreement  between  a  debtor  and  his  creditors  for  the 
latter  to  accept  a  composition,  if  the  debt  have  been  ascertained  by  the 
agreement,  and  a  fund  provided,  and  all  the  creditors  are  bound  to  for- 
bear,  it  seems  that  a  plea  of  that  fact  will  be  good  to  an  action  brought  by 
one  of  the  creditors  for  his  whole  demand  (a).  But  an  agreement  between 
the  plaintiff  and  the  defendant,  and  the  other  creditors  of  the  plaintiff,  to 
execute  a  composition  deed,  is  no  accord  and  satisfaction  {h). 


(y)  CrunUy  v.  Hillary,  2  M.  &  S. 
120. 

(s)  Garrard  v.  Woolner,  1  M.  Sc 
Scott,  327  ;  8  Bing.  258  ;  4  C.  &  P. 
471. 

(a  )  HeaiheUe  v.  Crookthanh,  2  T. 
R.24. 

(fr)  Lovce  ▼.  Eginton,  7  Price,  604. 
A  plea  ftatioe  that  the  plaiDtiff.  and 
the  defendaot  s  other  creditors,  agreed 
to  accept  a  composition  and  release 
their  debts ;  that  several  creditors,  re- 
lying upon  the  agreement,  executed  a 
release  :  and  that  the  plaintitf  after- 
wards obtained  and  accepted  the  bond 
in  suit  for  the  residue  of  the  plaintiff's 
debt,  by  fraud  and  covin,  and  with- 


out the  knowledge  or  consent,  and  in 
fraud  of  the  other  creditors,  is  tanta- 
mount to  an  allegation  not  of  fraud 
and  covin  generally,  but  of  fraud  and 
covin  effecied  by  the  particular  means 
described  in  the  inducement ;  and,  as 
the  facts  stated  do  not  show  any  sti- 
pulation for  the  giving  of  the  bond 
contemporaneous  with  the  agreement 
for  the  composition,  the  plaintiff  is 
entitled  to  judgment  non  obstante  vere- 
dicto after  an  issue  upon  the  fraud 
and  covin  found  in  favour  of  defen- 
dant ;  Tuck  v.  Tooke,  4  M.  &  R.  393 ; 
2  B.  &  C.  437  ;  5.  C.  nom.  Tooke  v. 
Tuck,  4  Bing.  224;  12  Moore,  435. 


Srct.  II. — Coir*T«ticTiott  AND  OrcanTioH  or  trk  Dub. 
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3.  Whrn   nlji   parficulBT  Crt-  4.  Oihtr  Nalittt \W 

Ulan  art  nimri ib.   \ 

1.  GtntTtUg.'] — The  ^cnU  nile  of  law  in  reference  to  the  conitnKtin 
ofdr»dip»vail*inTefcTcnMtua«inip«itii>ndeed:  viz..  that nichcoDMiM- 
tiini  mint  be  niwlr  upon  ihe  enlirt  deed,  and  not  inerFl]*  apoa  di^oinUdv 
IwrticuInT  juaiii  <if  it.  The  wlinle  context  gliould  be  considered  in  endf»> 
Touring  to  collect  Ihe  intention  of  partie«,  allhough  tbe  immtdiale  objitf 
of  inigiiiiy  b>  the  menning  ef  an  iuilHted  dauw.  Even  a  recital  la  tb 
d««d  may  be  looked  at,  in  order  Ihut  Ihe  meaning  of  the  paitiei  luaj  k 
aioertaiiieil,  and  the  general  words  of  a  mbiequent  and  distinct  claiuea 
•tiiiilUtlon  tnay  often  be  explained  or  (juolified  by  Ibe  nutter  ndtcd 
Thua,  it  vat  recited  in  a  conipoulion  deed,  that  the  defendant  wtab- 
debtfd  to  hJD  crediton  in  the  irttral  lumi  w(  (q  iieir  ropalirt  naatii 
■nd  that  thiiy  had  agreed  to  take  \5i.  in  ihe  pound  (hereon.  And  ilwn 
the  ovditon,  in  contideration  of  ihr  raid  I5i.  in  the  pound,  paid  to  ibem  I 
before  executing  the  deed,  released  the  dcfrndanl  all  manner  of  aetinai  I 
debta,  cUimfl,  nnd  licfianils.  I'li  Ihw  and  canity,  which  lb--y  or  eitlKrbtd  ' 
uainiit  liliii.  ■■■  I'r  '■■  r,.  :      .,M     '  ■   ■'.!   ■-,  mI  :.i  !..■■..  .  !>,-  i    ;-on  of  aay     I 

dcciJc-,1.  li.  ,  VL-di*. 

rtcittd,  and  all  actions  and  di'inaiiiis  touching  them  ;  for  that  the  gmsil 
words  of  the  TcUasc  hud  rcft-runcc  to  the  jiailicular  recital,  and  woe 
governed  by  it  [d).  If  there  are  exceptioyu  introduced  into  the  deed,  ndi 
exceptions  will  controul  the  instrument  bo  far  as  Che  words  of  it  extrod, 
and  no  further ;  and  (hen,  upon  tlie  case  being  taken  out  of  the  letttf  of 
the  eicejiCion,  the  deed  operates  in  full  rorce(e).  ' 

But  although  in  ihe  construcUon  of  these  ins(mnienti  in  eommon  with 
o(her  deeds,  it  is  the  duty  of  (he  Court  not  (o  confine  itself  to  the  force 
of  u  patticulBF  expression,  but  to  collect  (he  intention  fhim  (he  wbofe 
instrument  taken  together ;  yet  the  judj^es  are  not  authorized  to  deviate 
from  the  force  of  a  particular  expression,  unless  they  find,  in  other  paitt 
of  (he  instrument,  expressions  which  mtmifrU  that  the  author  of  the  in- 
strument could  not  have  the  intention  which  the  literal  force  of  a  par- 
ticular expression  may  impute  to  him.  However  capricious  may  be  the 
intention  which  is  clearly  and  unequivocally  expressed,  every  Conit  is 
bound  by  it,  imlesa  it  be  plainly  controuled  by  other  parts  of  Uie  initnt- 
n.en((/). 

2.  Whtre  only  particular  Creditors  an  namtd.]  -We  have  befi>t«  teen 
that  an  aKsienment  of  all  his  efT'^cta  by  a  trader  to  n  particular  credibv, 
or  a  particular  class  of  creditors,  is  an  act  of  ban]iruptey(g).  Bu(  it  his 
been  determined  that,  if  a  person,  having  serera!  creditors,  convey  by 
deed  the  legal  interest  in  part  of  his  real  and  pergonal  property  to  a 
trustee,  in  trust  (after  deducting  the  expenses  respecting  the  trust)  out  of 
the  rents  and  profits  to  pay  half  the  surplus  to  the  giantor  for  his  own 

(ri)  Fayler  T.  Himiriham,  4  M.  &  (()  Per  Lord  Kenvon  io  Roaringr. 

S.  423  ;  confirmed  In  Kinm.i  v.  J«lm-  E-,il,«,  cited  in  7  T.  K.  216,  n. 

i.jn.  3  H.  &  All.  175 ;  and  see  Lam-  (/ )   /fi<>n«  •.  Rnndtll,   1  S.  &  S. 

pen  r.  Cnrke,  5  B.  U  AM.  606  ;  ID.  177;  I'lauon  Cov.  381,  4S  ;  MtrrUI 

tt  R.  211  ;  S.C.  Hapelv.Lfng.  2  il.  v.    France,  4  TauDt.  329)    Cbit.  oa 

&  S.  369 ;  BMtTtlt  v.  Siimnsn,  2  Y.  &  Con.  72. 

J.  407.  (£>  Vidi  onK,  668,  669. 
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use,  and  the  reridue  among  certain  creditors  named  in  a  schedule^  with- 
out any  intention  of  fraudulently  delaying  the  creditors  not  named  in  the 
•chedide,  in  obtaining  their  demands,  the  deed  is  good  in  law  (A). 

A  deed  of  trust  conveyed  the  lease  of  a  f  :rni  and  all  the  grantor's 
effects,  and  all  debts  due  to  him,  to  trustees,  in  consideration  of  a  certain 
tuni  to  be  paid  to  him  by  one  of  the  trustees,  in  trust  to  dispose  of  all  the 
property,  and  out  of  the  produce  to  reimburse  the  trustee  the  sum  ad- 
vanced by  him  to  the  grantor,  and  all  other  the  trustees'  demands  upon 
lunit  and  then  to  pay  all  such  debts  as  were  justly  due  from  the  grantor, 
at  the  tnutees  in  their  discretion  should  think  proper ;  the  surplus  to  be 
holden  for  the  benefit  of  the  grantor's  wife  (whose  property  the  bulk  of  it 
ocfginally  was),  as  a  separate  maintenance  for  her,  in  consequence  of  a 
aeparatioo  between  them  on  accowit  of  her  husband's  ill-usage  :  it  was 
held,  that  sach  deed  was  not  fraudulent  or  void,  as  against  creditors,  it 
appealing  to  have  been  made  bond  fide  at  the  time,  and  that  all  the  ere- 
duon  of  the  grantor,  known  at  the  time,  had,  upon  application  to  the 
tiMlaee,  received  payment  of  their  debts  ;  and  also,  that  the  wife  was  not 
fiafala,  as  executrix  de  ton  tort^  after  the  death  of  her  husband  intestate, 
It  of  her  possession  of  this  property  under  the  deed  of  trust  (i). 
conveyance  by  a  debtor,  to  trustees  for  the  payment  of  scheduled 
who  do  not  execute  the  deed  or  conform  to  its  terms,  cannot 
ba  cnibrced  by  the  creditors  (/c). 

Where  there  is  a  proviso,  '*  that  if  all  and  every  the  creditors  should 
laAiae  to  execute  or  otherwise  consent  to  the  deed  within  six  months 
ftom  the  date  thereof,  it  should  be  void,  and  some  of  the  creditors  do 
not  execute  the  deed,  but  there  is  no  evidence  of  their  refusing  to  do  so, 
BQch  non-execution  is  not  a  refusal  within  the  meaning  of  the  proviso, 
and  will  not  make  the  deed  void(/).  Tlius  where  a  debtor  agreed  to 
aaagn  all  bis  property  in  trust  for  his  creditors,  upon  the  usual  covenants, 
and  to  be  void  if  not  signed  before  a  given  day  by  all  the  creditors ;  and 
the  trustees  sold  the  property,  and  paid  lOx.  in  the  pound,  and  a  creditor 
had  not  executed  within  the  given  time  mentioned :  it  was  held,  that  an 
action  could  not  be  maintained  by  a  creditor  who  had  executed,  until  it 
ascertained  that  the  other  creditor  would  not  execute  (m).  In  another 
a  composition  deed,  by  which  a  tradesman  assigned  all  his  effects  in 
trost  for  the  benefit  of  his  creditors,  recited  that  he  was  indebted  to  his 
landlord  in  a  specific  sum  for  rent,  to  the  crown  in  a  certain  sum  for  ex- 
cite duties,  and  to  A.  and  B.  by  name,  as  judgment  creditors,  in  a  sum  of 
400/. ;  and  then  recited  that  one  of  the  trusts  was  to  pay  these  specific 
demands,  and  all  debts  under  10/.  in  full ;  then  followed  a  proviso  for 
avoiding  the  deed,  "  if  any  creditor  or  creditors  whose  respective  debts 
should  amount  to  100/.  or  upwards,  or  any  two  creditors  whose  debts 
should  amount  to  150/.  or  upwards,  should  not  duly  execute  the  deed 
within  three  calendar  months  from  the  date  thereof,  or  in  case  any  com- 
mission of  bankniptcy  should  in  the  mean  time  be  awarded."  A.  and  B., 
whose  judgment  debt  was  to  be  paid  in  full,  having  refused  to  execute 
the  deed  upon  request,  one  of  the  general  creditors,  who  had  executed, 
brought  an  action  to  recover  the  amount  of  his  demand  against  the 
debtor  :  it  was  held,  that  the  deed  was  a  bar  to  tlie  action,  and  that  the 

(h)  Estwick  V.  Caillivd,  ST.  H.  3 Sim.  1. 
420 ;  S.  C.  noiD.  CailUmd  v.  Estmck,  (I)  Holmes  v.  Love,  5 D.  &  R.  56 

3  Aost.  381.  3  13.  6c  C.  242  ;  K.  &l  M.  138. 

(0  S-UHU  V.  Wilswore,  8  T.  R.  621 .  (m)  Tuilock  v.  imir/i,  6  Bing.  330  ; 

(A;  Garrard  v.  Lauderdale  (Lord),  3  M.  &  P.  676. 
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■  if  tUiwt,  if  mk  aaJtanMOfft  ifthe 

— "•};  Jmc  cnd&on  Me  hawd  fcf  «dsig  \mim 
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MCTtT  i*— rigniJ.  Tfana,  whenkMtB-kf 
■  dMd  MiigBrf  Ml  W  <&CM  U>/d«raf  hit  credilan.  Id  OM 
«  and  iW  rot  of  (he  crcdkon,  ami  ta  &•  deed  tkm  sM  « 

le  nM  ef  Uk  aediMra,  ikouU  cxmM 
»!«  ofllwbialeaeimlad:  it«wi^ 
I  by  iW  o&cT  two  tnatoa  wUbaa  Al 
B  Mt  DMkc  the  d«d  TDklt^f). 
rtca  an  iDfridiuI  irb»  i«  to  b*  tvttf  far  tbe  debtor  nBdnUi* 
pnmded  dl  the  crediUn  execoM  llw  deed,  he  will  net  be  hi 
_  K  all  tbe  cnditon  do  oot  esemte.  Thai,  pmioiMly  to  the 
a  of «  conpodtiov  deed,  it  wn  *scecd  in  the  pnsaeaoe  gf  ibe  ddM' 
aw  [b  mMj  fx  tbe  payment  of  tbe  ampaacun)  tkal  it  >bould  he  mk 
vattm  an  llw  credilon  executed  it :  tbe  defendant  at  te  lome  intentoi  J 

Lbnt  wtatquently  to  such  ^nemenl,  cBeeuied  the  deed  in  Aa  m^amf  3 
w^,  and  viihnit  aayiag  aoythiBg  at  tbe  tinn  of  the  ezeeudaa.    Ilf  J 
jTiiiil  iiiilTiiii  lilii  iiliii  III!  ifrTii    i  iiliiiin.  iihn  imiTii  ^ii  ii  i  iimay™ 
by  the  reit '.  it  wax  held,  lliat  the  condidon  prerioutly  expressed,  allhoifh 
not  introduced  into  the  act  of  dt^liveiy,  nas  tuliicifnt  lo  itiuke  (hit  a  de- 
livery of  iht  depd  as  an  escror,  and  that  ull  the  creditors  not  having  ei- 
eculed  it,  tbe  defendaiil  as  nirety  was  □□!  bound  thereby  (r).     So  if,  aftd 
a  commission  ha*  ianied.  it  ii  agreed  between  the  credil<jn  and  a  friend 
of  the  bankrupt  that  the  fundi  sluili  be  vested  in  a  trustee,  vho  shall  gin 
hia  note  for  5i,  in  the  pound,  and  the  comniisKLon  not  to  proceed,  but  the 
agreement  to  be  void  in  cue  any  of  the  creditors  to  the  aniount  of  lOL 
refuse  within  fourleen  days ;  and  the  noli^s  are  given  ;  but  a  creditor  te- 
liues  to  execute,  and  the  conuniision  proceeds — tbe  notet  canuot  be  en- 
forced(0- 

3.  At  to  the  Ainoant  of  the  Debt.] — Where  a  creditor  ugns  a  deed  of 
composition,  leaving  the  amount  of  fm  debt  in  biwik,  he  binds  himself  to 
all  existing  deLits(().  And  nhere  the  defendant  execiited  a  deed  couTef- 
ing  his  properly  to  trustees  to  sell  for  the  benefit  of  creditors,  the  par- 
ticulars of  nhose  demand  »ere  stated  in  the  deed,  and  a  blank  vaa  left  fbr 
one  of  the  principal  debts,  the  exact  amount  of  which  bein^  subsequently 
ascertained,  was  inserted  in  the  blank  the  next  day  in  llie  defendant's 
presence,  and  with  his  assent;  he  alierwards  recugnized  the  deed  as  talid 
in  various  ways,  as  by  letters,  and  particularly  by  being  present  when  it 
was  executed  by  his  wife,  and  by  joining  her  in  a  fine  to  enure  to  the  uses 
of  the  deed  :  under  these  circumstances  it  was  determined  that  the  deed 
was  valid,  notwithstanding  the  filling  up  of  the  blank  after  execution  (a). 

Plaintiff  holding  two  bills  drawtiliy  defendant,  one  for  iOOI.,  the  other 
for  i56t.  19i.  \0d,,  executed  a  compoution  deed,  containing  a  genetd 


(n)  Wtllt  V.  CrttnhM.  1  D.  &  It 
193  ;  a  B.  &  A.  869. 

(«)  Mly  V.  Waltii,  3  Eip.  228.— 

(li)  Ex  paTlt  Sadler  and  Jncfcion, 
15Ves.juo.  52. 

(q)  imstlv.  MarwooJ,  4  M.  k  R. 
181 1  9  B.  &  C.  300. 


440. 


.  BuktT, 


B.  &  J 


Fudf^by  V.  Cordir,  2  C.  &  P. 
203.-lle»i. 

(I)  Harrhy  V.  ll'flil,  1  B.4[  A.  101 ; 
aSlark.  195, 

(>.)  Hudioa  *.  R(nlt,5BiBi.36Bi 
2  M.  &  P.  653. 
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rdease  t>f  the  defendant,  and  a  schedule  of  the  sums  due  to  various 
creditors  who  executed  the  deed.  After  the  plaintifT's  name  was  put  the 
•om  of  156^  19s.  lOd.  only,  at  the  request  of  the  defendant,  who  ex- 
pected the  plaintiff  would  recover  the  biU  for  400/.  by  suing  the  acceptor. 
The  other  creditors  were  not  told  that  the  plaintiff  had  a  debt  of  400/.  as 
weU  as  156^.  I9s.  10^:  it  was  determined  he  could  not  afterwards  sue 
Ihe  defendant  on  the  bill  for  400/.  (v).  An  indemnity  against  a  debt 
iming  by  a  person,  which  is  erroneously  understated,  covers  the  whole 
«noant  (x). 

A  person  dealing  with  another  for  a  composition  shall  not  be  bound  by 
m  concealment  or  representation  of  the  amount  of  his  debt,  if  the  deed 
upon  which  the  concealment  or  representation  takes  place  is  not  carried 
into  eflfect(y).  In  an  action  against  a  tnistee  under  a  composition  deed 
6r  the  amount  of  plaintiff's  dividends,  where  the  deed  recites  that  the 
Milor  was  indebted  to  the  several  creditors  whose  debts  were  set  opposite 
tiieir  names  in  the  schedule  annexed  to  the  deed,  and  by  which  it  was 
covomnted  to  pay  a  specific  ratio  of  the  debts,  it  is  no  defence  to  say 
that  the  plaintiff  did  not  set  the  amount  of  his  debt  opposite  to  his  name 
in  tlw  vhedule.  It  is  sufficient  to  render  the  defendant  liable,  that  he 
had  ndiee  of  the  amount  of  the  plaintiff's  claim  before  action  (z). 

Bat  where  by  an  agreement  entered  into  between  the  plaintiffs  together 
with  other  creditors  and  the  defendant,  the  defendant  agreed  to  pay  a 
eompoaition  of  15s.  in  the  pound  by  two  instalments;  and  a  surety,  in 
coutderation  of  the  creditors  agreeing  to  discharge  the  defendant  from  all 
debCa  and  demands  on  receiving  such  composition  of  15f .  in  the  pound, 
agreed  to  pay  a  sum  of  money  in  part  payment  of  the  second,  the  cre- 
ditort  agreeing  *'  to  exonerate  and  discharge  the  defendant  on  payment  of 
the  said  15s.  in  the  pound ;"  and  it  was  also  a^ed  that  *' several  bills  of 
exchange,  the  amount  of  which  was  equal  to  the  residue  of  the  sum  pay- 
able on  the  composition,  wliich  had  been  before  indorsed  by  the  defendant 
and  handed  over  to  the  plaintiffs,  should  be  considered  as  part  payment 
of  the  said  15s.  in  the  pound :"  it  was  held,  that  the  bills  lefl  in  the 
hands  of  the  plaintiffs  were  not,  under  this  agreement,  to  be  considered 
at  an  absolute  payment,  unless  they  were  paid  when  at  maturity,  and 
one  of  them  having  been  dishonoured,  that  the  defendant  remained  liable 
npon  his  indorsement  (^/). 

4.  Other  Matters.'} — An  assignment  for  benefit  of  creditors,  by  a 
trader  and  farmer,  of  all  her  "  effects,  stock,  books,  and  book  debts,"  con- 
veys the  cattle  on  the  farm(/>). 

A  covenant  not  to  sue,  if  the  trustees  fairly  accounted  for  the  effects, 
does  not  operate  as  a  release  of  the  creditors'  debts,  if  the  trustees  refuse 
to  account (c). 

Where  there  is  a  proviso  that,  in  case  of  default  of  pa^^nent,  or  if  a 
commission  of  bankruptcy  should  issue,  the  covenants  to  accept  tlie  com- 
position sliall  be  void,  and  the  creditors  be  paid  or  prove  their  whole 
debts,  deducting  only  what  has  been  received.  Upon  bankniptcy  after 
breach  and  a  subsequent  part  payment,  the  creditors  are  entitled  to  prove 

(r)  Britten  v.  Hughes,  5  Bing.  460 ;  298  ;  4  Tyr.  206. 
3  M.  &  P.  79.  (6)  Lewis  v.  Ragtn,  1  C.  M.  &  R. 

(x)  Hancock  v.  Chit,  2  Slaik.  100.  48  ;  4  Tyr.  872. 
— EUenborough.  (e)  Kesterton  v.  Sitberv,  2  Chit  541 ; 

(y)  Ex  parte  Oakley,  1  Rose,  138.  and  see  Small  v.  Marwood,  4M.  &  li. 

(s)  DanUl  v.  Saunders,  2  Chit.  564.  181 ;  9  B.  &  C.  300. 

(a)  Constable  v.  Andrew,  2  C.  &  M. 

3l5 


SacT.  III.— CusMToii*'  Ilcustttn  AfTE*  traawa  r; 

Aher  tipimg  iLc  dead  tbv  Tonedies  of  the  cradiian  are  Mcfa  a*  gra>  oat 
of  the  Urmt  iil'  th*(  instmnwDt.  ffhere  ilinc  it  no  deed,  in  nuog  for  tiM 
ranpatilion,  cue  mux  be  ub^u  la  tluv  a  good  cauiilcmion  arniiie  out  <t   , 
ihcOamictinnnpon  which  the  action  waybebiri.  Foi  example^  wbcN  A.   j 
■k-claml  dkat  in  contidmtian  that  he,  bI  the  request  of  B.,  tuul  coiueiu^   ] 
md  nBTvtd  to  acc«^  and  nxeiic  fpoiD  B.  a  cumpoiitian  of  »  micb  m   1 
ill*  [wiunl  upoii  a  cerlain  euiq  of  moncj  oaring  Irotn   B-  (a  A^  in  bit!    . 
(MtitlarlidA  and  discharj^e  of  (be  debt,  B.  prDnuacd  to  pay  the  contpua- 
tion :  il  nai  held,  that  thi*  wu  out  m  g«id  conaidCTMion  to  support  ui 
■eliati  ngaiiut  B^  a  nrrc  attard  nut  being  a  grvund  uf  action  (_/').     And 
in  another  cue,  to  a  dicEaiadon  in  auumpsii,  llie  deiendanl  pleaded  m  M 
all  except  20/.  9i.  nan  lamnptii  i  and  ai  \o  thu  nini,  the  defendant  beinc 
in  embarnLSSi'd  circiimnunoeE,  ihe  pliuTilttf  and  other  cn>i3il>:irs  ogrecil  l» 
take  5>,  in  tV.    r""!r:.1.    ,--,.-'.   ■'  -■  ■'■      r!  -,-,  ,-),■:,:  ■.;■-.=  ;.--.'t  .-..r.i  nilliogla 

psy  111''  ■■ ■        ■        ■  ■  ■  r.-«iroit 

and  ill-:  ;  -...■,  dclcr- 

mined  that  iht  pica  was  no  answer  lo  lliu  sum  agreed  to  be  taktn  ttt  CM»- 
poaition,  becausi^  no  conaideralioii  was  stated  fur  tbe  plainliS^  dischaigng 
the  defendant  from  paying  it,  and  ihat  therefore  the  aereemeat  as  to  that 
was  void.  The  plea,  however,  in  tbis  case,  iras  allowed  (o  be  amended  ij 
paying  that  euid  into  Court  (g). 

It  has  been  befote  shown,  that  where  a  creditor  eiecutei  a  deed  in 
common  Willi  other  creditori,  by  wliich  he  agrees  (□  accept  a  compoB- 
tion,  he  cannot  substantiate  anj  process  (or  the  purpose  of  ohtainiog  pay- 
ment of  hia  whole  demand,  or  any  greater  part  llian  the  composition  gi»en, 
as  it  Hui:ld  be  a  fraud  upon  the  other  creditors  (A).  But  it  ihmld  be  re- 
marked here,  that  a  creditor  who  has  agreed  with  his  debtor,  by  parol,  to  take 
part  as  a  composition  for  his  whole  demand,  (in(fAatarIua//yrerfitxJm(mf]r 
J'roni  the  debtirrin  pari  pai/nieiit  '<fth(  compoiilion,  is  not  bound  thereby,  but 
may  still  proceed  for  his  ichoU  demand,  unless  it  can  be  shown  that  he 
has,  by  entering  into  such  an  agreement  and  taking  pari  of  the  compo- 
■ilion,  induced  some  other  cre<ulor  also  lo  compound  with  the  debtor, 
BO  as  that  his  subsequently  proceeding  for  and  recovering  the  whole 
amount  of  his  own  debt  might  be  considered  a  finud  upon  such  other 
creditor(j).  Su  the  original  debt  revives  upon  failure  of  the  debtor  it) 
performing  hia  undertaking  (A). 

out  of  the  bankrupt's  estate, 

ove  the  residue  of  his  tkbt.  bat 

iDg.  aiin,  Diuii  come  in  as  ibe  other  credilon  at 

f)  Lynn  r.  Bnut,  3  H.  Black,      the  date  of  the  baukruplcy;  £i  jwrtt 

iJ'O/icifra.e  \VB.jun.  84. 

(i>  Greenund  v.  Lidbiller,  12 Fc. 
183. 

16S.  '  (k)  Fj  parli  Cnabit,  2  Mont,  tt  A. 

(A)Aadiee5lnnnauT.  Afs^nui,  11  393;  S.C.  nam.  Ei  parit  Crui/ey.  I 
East,  390;  2  Camp.  124.  Acieditar  Deac.  107.  Where  a  creditor  eaten 
uho  has  ttot  received  dividends  under  into  an  agreemeat  with  his  debtor  to 
a  coinpositian,  if  a  bankruptcy  take  accept  a  composiliao  of  delil,  and  id 
place,  and  thera  ii  no  fund  separated  execute  a  rek-a<ie  npoc  ceitiiu  eon- 
^r  iiit  UK,  Gtanot  have  those  divi-     diiious,  but  the  debt  is  never  actually 


Cvnttruclion  and  Operation  of  Deed, 
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If  a  party  obtain  the  benefit  of  a  tnist  deed  executed  by  bis  creditors, 
and  in  it  is  contained  a  condition,  that  he  shall  make  a  full  disclo- 
sure of  his  property,  but  he  conceals  a  portion  of  it,  the  creditors  sign- 
ing the  deed  may  still  proceed  against  him  (/).  And  although  a  debtor, 
compounding  with  his  creditors,  give  them  the  security  of  a  third  pei^ 
•on  for  payment  of  part  of  the  stipulated  dividend,  he  is  not  discharged 
upon  payment  of  that  part  only,  if  the  residue  continue  unpaid  (m). 
So  where  a  creditor  compounds  with  his  debtor  under  a  false  impression, 
in  which  the  debtor  knowingly  leaves  him,  as  to  the  extent  of  the  debtor  s 
estate,  the  creditor  is  not  estopped  from  suing  for  the  balance  of  his 
debt  («).  If  at  a  meeting  of  creditors  it  is  agreed  that  a  composition 
<^  6s.  in  the  pound  shall  be  accepted,  and  that  promissory  notes  for  the 
amount  **  shall  be  given  within  fourteen  days,  the  creditors  assenting 
dwreto  within  diat  time,"  and  the  debtor  is  sued  for  a  debt  due  to  one 
of  the  parties  to  the  i^reement,  unless  he  can  show  delivery  or  tender 
of  tbe  notes,  he  is  liable  for  the  whole  debt  (o). 

A.,  a  creditor  of  the  firm,  held  securities  firom  one  of  its  members  for 
advanced  by  him  at  different  times  to  the  firm,  but  claimed  a 
beycmd  what  those  securities  would  cover ;  all  the  creditors  of  the 
igreed  to  accent  a  composition  <*  of  7«.  for  every  20f.  due  to  the  said 
respectively."  A.  was  the  first  to  sign  this  deed,  but  added  to 
Ui  ifenature  the  words,  **  without  prejudice  to  any  securities  whatever 
Aat  J  hold ;"  the  other  creditors  signed  in  their  respective  order  under  A.'s 
aigaature :  it  was  considered,  that  such  a  composition,  thus  accepted,  did 
not  affect  the  rights  of  A.  upon  his  preWous  securities,  but  only  related 
to  the  balance  beyond  the  sum  they  would  cover,  and  that  he  might  after- 
vsrds  enforce  those  securities  in  eqnity(p). 

Where  an  amount  of  money  is  placed  in  the  hands  of  an  individual  as 
m  trustee  for  the  creditors  to  be  distributed  amongst  them,  in  proportion  to 
their  claims,  no  one  can  maintain  an  action  against  such  trustee  before  the 
proportions  of  all  the  claimants  have  been  ascertained  (y). 

Trustees  under  a  general  assignment  for  the  benefit  of  creditors  refused 
to  allow  one  of  them  to  sign  the  deed,  on  the  ground  that  they  had  dis- 
covered, after  the  asi*ignment  was  agreed  on,  that  his  claim  was  founded 
on  an  usurious  transaction  :  it  was  held,  that  this  refusal  remitted  him  to 
his  original  rights (r). 


released,  a  subsequent  promise  of  the 
debtor,  either  expressed  or  implied,  will 
revive  the  debt. 

(0  Weiiham  v.  FowU,  3  Dowl.  P. 
C.43. 

(m)  Walker  v.  Seaborne,  I  Taunt. 
526. 

(n)  Vine  v.  Mitchell,  1  M.  &c  Rob. 
337.— Tindal. 

(p)  Oughton  v.  Trotter,  2  Nev.  & 
M.  71. 

(p)  Dm/Tv  v.  Orr,  1  Clark  &  Fin. 
253;  SBIiih,  N.  S.  620. 

(q)  RobsoH  V.  Andrade,  1  Stark. 
372  ;  2  Chit.  263. 

(r)  Garrard  v.  Woolner,  4  C.  fie  P. 
471  ;  1  M.  &  Scott,  327  ;  8  Bing. 
258.  It  may  be  noticed  here,  that  the 
trustees  of  an  insolvent's  estate  are 


not  liable,  after  they  have  made  a  final 
dividend,  in  an  action  for  money  had 
and  received,  for  money  paid  to  them 
by  mistake  ;  Fydell  v.  Clark,  1  Esp. 
447.— Kenyon.  And  where  A.  de- 
posited goods  with  B.  for  sale,  and 
then  assigned  his  property  to  trustees 
for  his  creditors  ;  and  the  trustees,  at 
B.'s  request,  paid  the  duties  on  the 
goods,  which,  when  sold,  did  not  pro- 
duce sufficient  to  repay  them  :  it  was 
held,  that  the  trustees  were  entitled  to 
recover  the  money  advauced  by  them, 
though  A.  had,  before  the  assigumrnt, 
agreed  that  they  should  go  in  liqui- 
dation of  a  claim  which  B.  had  upon 
him ;  Live^ey  v.  Willis,  i  Marsh.  130 ; 
5TauDt.446. 


Wlwre  (he  pIuDtilTewcuted  s  deed  of  eompoation,  which  conluafd  ■ 
prOTiu,  Ihil  in  caw  all  Ihe  crediton  did  not  accede  to  the  tenni  ihrreiD 
pFOpOBcd,  uld  execute  the  deed  wilhin  a  cenaia  time  from  the  dale 
UhtcoC  it  waa  to  be  told;  and  one  of  thE  credilnia  Hftetwardi  m-eived 
tnna  lliv  drfiqidant  >  cum  in  full  tatisfaclion  of  hia  demand,  without  ac- 
erdinti  lo  the  pnipo*rd  arrange iiieni,  or  eieculiRg  the  deed ;  it  was  de- 
cided thai  lliij  vai  s  fioud  on  ibe  g'eneral  ciedilon,  and  did  n   ~       ~     ' 

ntiff  frron  n 

le  d(«d<t). 

in  BD  actlnn  again*!  the  defeodatib  ■«  accefilon  of  a  bill  of  egceliacge  tor 
1039/. :  it  Bdpeued  that  the  defeodaDla  ow^  the  plalnliSs  a  balance  of    ' 
%2\L,  that  the  defendant*  tailed,  and  their  credilon,  Binon|5l  whom  wen     I 
the  pisintifla,  agreed  to  take  a  eomporitioa  of  5i.  in  the  pound  on  tbeii    1 
debt*,  by  notes  at  four  and  eight  nionllu  ;  there  was  a  dispute  a*  to  die 
balance  due  lo  the  plaintiffs,  and  Chev  promised  lo  adiiut  iheii  accontit    ' 
with  one  of  the  dcfendnnta,  and  said  ihey  would  do  a)  the  other  erediton 
did ;   the  defendant  intisted  for  lomc   time  that  2i0l.  9i.  7d.  was  the 
balance  due,  bul  Ihe  defeiidgnti'  attorney  afterwatda  called  on  the  ploiD- 
tiS»'  altomey,  and  told  him  that  the  defendant!  were  ready  to  pay  the 
Mmpoulioa  on  S2iL,  the  mm  really  due,  but  the  plainlifta'  attorney  t»- 
Itueo,  and  «aid  Ihey  miut  have  the  whole ;  no  actual  tender  was  made  «f 
the  tioleg  or  of  cain  Sir  the  amounl  of  the  composilion  :  the  Court  waa  of 
an  opinion  that  a  tender  waa  not  necessary'  iindi^r  the  circum stances,  and 
that  the  plainliffi  could  only  recover  the  amount  of  the  comporitioil  i» 
the  balance  (0' 

Covenant  lie>  on  a  deed  of  composition  with  creditors,  by  one  of  two 
partners,  who  signs  the  deed  in  the  name  of  his  firm,  Hnd  sets  his  teal 
thereto,  for  non-payment  of  an  instalment  due  on  a  partnership  debt;  for 
the  other  partner,  not  being  a  party  to  the  deed,  cannot  join  in  cove- 
nanl(«). 

(i)  Spooner  v,  tVhhUm,  8  Moore,  S.  C.  nom.  B«j  ..  Whyth,  3  Tyi. 
5B0.  597. 

(0  R™s  V- Wft'",  lC.iM.74B;         («)  MMcoi/e  v.  Itycm/l,  6  M.  St  S. 
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CHAPTER  VI. 
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1.  Nature  of  a  Copyright  and  \  2.  Of  Copyrighu     1331 

Patent 1331   |  Z.  Of  Patents 1336 


Sect.  I. — Nature  of  a  Copyright  and  Patent. 

A  Copyright  or  Patent  is  a  statutory  privilege  granted  to  an  individual 
to  be  the  sole  publisher  of  some  book,  &c.  or  the  sole  manufacturer  of 
•ome  useful  new  uivention.  This  protection  and  privilege  to  men  of 
genius  were  absolutely  necessary,  as,  it  seems  by  the  common  law,  any  one 
may  have  imitated  the  most  ingenious  invention,  or  pirated  the  most 
laborious  composition.  By  this  means  the  party  to  wliom  the  public  was 
indebted  for  the  discovery  on  the  one  hand,  and  the  talent  on  the  other, 
would  be  deprived  of  any  reasonable  remuneration  for  all  the  anxiety,  toil, 
and  unwearied  application  which  it  had  cost  him  to  brine:  ^^  work  to 
perfection  (a).  As  both  a  copyright  and  a  patent  owe  their  origin  to 
the  same  authority,  and  are  in  many  particulars  precisely  of  the  same  na- 
ture, they  are  united  in  this  chapter ;  and  it  may  be  here  remarked,  that 
the  general  principles  laid  down  in  reference  to  one  of  the  subjects  are 
equally  appUcable  to  the  other. 

Sect.  II. — Of  Copyrights. 


1.  Of  Copyright  generally  ....    1331 

2.  What  Compositions    are    the 

Subjects  of  Copyright  ....    1332 

3.  What  will  be  deemed  a  Pi- 


racy of  a  Copyright    ....   1334 

4.  Remedies  for  a  Piracy 1335 

5.  In  what  way  a  Copyright  can 

be  assigned    ib. 


1.  Copyright  generally.'] — Copyrights  are  of  various  kinds  :  as  a  copy- 
right of  a  book,  print,  music,  dramatic  productions,  and  the  varied  and 
beautiful  designs  imprinted  in  the  manufacture  of  muslins,  linens,  calicoes, 
&c.  It  would  he  impossible  in  a  work  of  this  sort  to  give  all  the  statutes 
that  have  passed  in  reference  to  this  subject,  but  an  outline  of  them  wiU 
be  found  in  the  notes  (6). 


(a)  See  2  Ev.  Col.  Stat.  617  ; 
MilUr  V.  Taylor,  4  Burr.  2303. 

(6)  Books,  Prints,  Lectures,  8^c, — 
The  8  Anne,  c.  19,  s.  1.  gave  a  copy- 
right in  books  then  printed  for  twenty- 
one  years,  and  gave  to  authors  and 
their  assignees  the  exclusive  copyright 
for  fourteen  years. 

And  by  sect.  9,  after  the  expiration 
of  the  fourteen  vears,  another  similar 
period,  if  the  author  were  living.  This 
act  was  extended  to  the  united  king- 
dom by  41  Geo.  III.  c.  107. 

It  thoold  be  noticed  here,  however. 


that  it  has  been  decided  that  this  sta- 
tute does  not  extend  either  to  the 
universities  of  Oxford  or  Cambridge, 
or  to  the  colleges  of  Eton,  Westmin- 
ster, or  Winchester,  who  have  a  per- 
petuity in  all  copies  belonging  to  them ; 
Donaldson  v.  Beckett, {in  error), 2  Bro. 
P.  C.  129. 

By  8  Geo.  II.  c.  13,  the  property 
in  prints  and  engravings  is  vested  in 
the  proprietor  for  fourteen  years,  if 
the  proprietor's  name  and  the  date  of 
the  publication  be  affixed  on  each 
print. 


i, 


Copyright  and  Patent. 

'1.   What  Compotitioia  arr  the  Subjecli  of  Copgrigiit.) — The  Elalule  iif 
Auoe  g«vi!  the  prolcclion  of  h  copvrighl  to  4«iA»  and  other  uriiiniM, 

sole  light  *nd  libenjt  of  fiiinlinc  ud 
puliliahing  luch  leciure ;  Her)  it  nnj 
DEtHiD  sball.  hy  lakiag  down  [be  wiM 
in  ■bart-hand,  □[  cMberwiw  in  *iili>f , 
or  in  lay  aihcr  mjr,  obtiin  or  mito  i 
copy  of  ■ui;h  lecluic,  and  sball  pnsl, 
liliiograpb,  at  otheiwiie  copy  ud 
publiih  Ihc  umc,  wiilioiil  le»i«  of  lb« 
■  uihor  Di  olliei  p«rHiii.  ^c.,  and  ner} 
peruia  »ho.  knowing  the  stmt  lo  blx 
lii^a  piioled  or  copied  and  published 
niihoul  tacb  cooKOI,  thall  tell,  pab- 
lisfa,  oreipoulo  sale  inirsach  lectuM, 
ibatl  foifeit  soch  prioli*' 


double 

Bui  do  iciion  can  ht  mgiDUincd  for 
piriling  1  pnot  where  the  date  of  the 
Hrit  publlcalian  hi»  dot  been  eo- 
gnveo  UD  ibe  plole,  iccoriliaij  lo  ilie 
pr0T»iaDB  of  H  Geo.  11.  c.  13,  i.  1 ; 
the  pecfoitnaoCGaf  IhedirectioDioflhs 
■latute  in  tbai  le^pecl  beiog  a  eondt- 
lioD  precddeol  io  Ihe  iight  ofpioperry 
vailiag  io  llit  prouii«ior;  Jlnuto  r. 
Cefk,  4  NcT-  &  M.  653  :  3  Adol.  ft 
Ellia,  138;  1  Har.  &  Moll.  129. 

BjM  Geo.  III.  c.  lAfi,  t.  4,  aulhon 
lad  ibeiiauignenhdve  the  eiduiive 
copvrighl  for  Iwcntjr-eight  year*  ftom 
Ibe'day  o(  pnbfi    "  -  ■  ■•  -■ 


lulhoti 


■.  fof 


t  the  e 


recoveied  bj  actioo  of  debt. 

i!y  aect  3.  Ihe  peoalty  is  impgnj 

for  publicalioa  ia  Dewspapen. 
II  me          ttj  »ci.  3,  pcnou  hiving  leitc  ■ 
if  Ihil       attend  tscturei  a '^      '  ' 


o  pul.l 


1.  ihem. 


n  of  copyiighl  to  Ihe  aulhois  of      lectures  w 


booki  publiihed  at  the  lime  of  the 
pasiing  o(  Ihe  art. 

By  3  &  4  Wilt.  IV.  c.  IS,  the  au- 
thor, or  his  assijinee,  of  anjlragedy, 
comedy,  play,  opera,  fiiice,  or  oilier 
dnmatic  piece  or  enlenaianienl,  shall 
have,  as  his  own  propeity,  the  sole 
lilwrty  of  represenliag  ihe  same  for 
'    eight  years;  and  if  Ihe  a  '' 


shall 


iltheei 


ofihal 


The  assignee  of  the  eopyriuhl  of  a 
dramatic  work,  piinled  aod  published 
n  years  of  the  passing  of  3  & 


4  Will.  IV.  I 


.15,  a 


^signed  suon  copyright,  is 
entitled  lo  llie  sole  right  of  represent- 
ing the  piece,  or  causing  it  lo  be  re- 
pteaentM.  Sowherelhewoik  ispiinled 
and  published  subse(|uenlly  lo  Ihe  aci, 
■ad  BO  reseivclion  of  the  tight  to  the 
eicluiive  represeolatioD  is  eipressly 
made  by  ihe  author;  C'linlertaiid  v. 
Plunch^.3Xe>.&M.537;  1  Adul.ii 
£llii.5eu. 

By  the  S  &  6  Will.  IV.  c.  66.  the 
author  of  any  lecture,  or  person  to 
■ham  be  hath  sold  or  otherwise  cou- 
e  copy  ibeteaf,  [ 


:rlhesa 


school,  semi 
or  other  place,  c 


jblishfd  with  Icate  of  the  i 
their  assigns,  and  of  wliich  the  period 
ofcop^ri^hl  has  expired. 

By  seel.  6,  the  act  ia  ool  lo  eiteod 
lo  leciuiei  delivered  in  ualicensed 
places,  univeisiiies.  or  pablic  Kbool* 
or  colleges,  or  on  any  public  foBnda- 
lion,  or  by  any  individual  in  virtue  of 
or  according  to  any  gift,  eDdowment, 

Lrn™,  f-r!-Bv27Geo.III.c.38, 
(conlinned  by  39  Geo.  111.  c.  19).  lb* 

proprietorDfoitgioal  patterns  for  print- 


sole  rigli 


r  two  monihs  from  the  first  oublica- 
)□  ;  and  whoever  shall,  wiiliia  that 
mod,  piiut  the  same,  it  to  be  liable 
an  aniion  for  damages. 
The  34  Geo.  111.  c.  33,  citendallie 
mualhs,  solhattheiu 
tor  aod  the  dal< 
inled  at  each  ei 
piece  of  goods;  the  slalule 
a  remedy  by  action. 

Bum.  Ae -By  38  Geo.  III.  c.  71, 
s.  1,  llie  sole  p'Opeiiy  of  models  or 
casta  is  vested  in  the  original  pro- 
prietor for  fouiteen  years. 

And  hy  sections  2  and  4,  persons 
making  copies  of  any  model  oi  cast 
without  the  written  consent  of  the  pro- 


logim 
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which  have  been  held  to  extend  to  musical  compositions  (c),  thoaeh  pub- 
lished on  a  single  sheet  of  paper  ((/),  and  to  private  letters  (e).  Unas  also 
been  decided  that  a  copyright  may  be  either  in  respect  of  the  matter  or  the 
arrangement  ( /*) ;  so  that  where  a  person  simply  makes  corrections  and 
additions  to  a  work  in  which  he  had  originally  no  interest,  he  thereby  ac- 
quires a  copyright  in  them,  and  may  bring  an  action  if  they  are  pirated (g). 
So  there  may  be  a  copyright  in  a  trandation,  whether  produced  by  per- 
MHial  application  and  expense,  or  by  gift  (A).  And  it  would  seem  that 
where  an  author  having  sold  the  copyright  of  a  work  published  under  hif 
own  name,  and  covenanted  with  the  publisher  not  to  publish  any  other 
work  to  prejudice  the  sale  of  it,  that  another  publisher,  who  had  no  notice 
of  this  covenant,  will  be  restrained  from  publishing  a  work  subsequently 
purchased  by  him  from  the  same  author,  and  published  under  his  name, 
on  the  same  subject  but  under  a  different  title,  and  though  there  be  no 
piracy  of  the  first  work  (i). 

There  can  be  no  copyright,  however,  in  a  ffcneral  subject ,  though  from  its 
nature  there  may  be  in  otlier  works  of  a  like  kind  a  close  resemblance  and 
considerable  interference,  as  in  the  case  of  maps  and  road-books  {k).  At  the 
same  time,  if  in  cases  of  this  sort  it  be  made  out  by  an  identity  of  errors,  &c., 
diat  a  second  work  is  merely  an  adoption  of  the  labour  employed  in  the  first, 
the  publication  of  such  second  work  will  be  restrained  (/).  A  copyright  can- 
not be  had  in  specifications  of  patents  (m);  nor  will  the  Court  protect  a  fo- 
reigner's copyright(n) ;  or  a  work  of  a  libellous  or  immoral  tendency.  There- 
fore, no  action  can  be  maintained  fur  pirating  a  work  which  professes  to  be 
the  amours  of  a  courtezan,  and  it  is  no  answer  to  the  objection  that  the 
defendant  is  also  a  wrong-doer  in  publishing  them,  and  that  he  therefore 


prietor,  are  liable  for  damages  in  an 
action  of  case,  to  be  brought  wiihin 
six  calendar  months  after  the  disco- 
very of  the  offence. 

B^  64  Geo.  1 II.  c.  56,  s.  1,  ihe  in- 
efficiency of  the  former  act  was  at- 
tempted to  be  remedied,  and  the  sole 
right  and  property  of  all  new  and 
original  sculptures,  models,  copies, 
aod  casts,  is  vested  in  the  proprietor 
for  fourteen  years ;  provided  that  the 
name  of  the  propiietor,  with  the  date 
of  publication,  be  put  on  each  article. 

Sect.  6  gi^es  the  original  proprietor 
an  additional  term  of  fourteen  years, 
if  he  is  living  at  the  expiration  of  the 
first. 

(e)  Back  V.  Longman ,  Cowp.  623  ; 
S.  P.  1  Chit.  26  ;  Plait  v.  Button,  19 
Ves.  jun.  447  ;  Coop.  C.  C.  303. 

(d)  CUmeniiw.  Gflulding,  11  £ast, 
244 ;  2  Camp.  25 ;  S.  P.  Storace  v. 
L&ngman,  and  Hume  v.  Dale,  11  East, 
244,  n. ;  2  Camp.  27,  n.  In  declaia- 
tion  for  pirating  a  book,  an  allegation 
that  pltiotiflFwas  the  author  of  a  book, 
being  a  musical  composition  called  A., 
is  well  supported  by  showing  him  to 
be  the  author  of  a  musical  compositioa 
of  that  name,  comprised  in  aod  occu- 


pying only  one  page  of  a  work  with  a 
different  title,  which  contained  several 
other  musical  compositions  ;  White  v. 
Gerock,  2  B.  &  A.  298 ;  i  Chit.  24. 

(•)  Perceval  {Lard)  v.  Phipps,  2 
Ves.  &  B.  19;  and  see  Amb.  737  ; 
Gee  v.  Pritchard,  2  Swanst.  402. 

(/)  Barfield  v.  mcholum,  2  Sim. 
&  Mu.  1. 

(g)  ^<^^  V.  Longman^  1  East,  358 ; 
3  Esp.  273. 

Qi)  Wyatt  V.  Barnard,  3  Ves.  &  B. 
77. 

(t)  Barfield  v.  NichoUon,  2  Sim.  & 
Stu.  1. 

(k)  Wilkins  V.  Aikin,  17  Ves.  inn. 
427. 

(/)  Carnan  v.  Bowles,  2  Bro.  Ch. 
80 ;  Carti  v.  Langmant  1  East,  358 ; 
Cary  v.  Faden,  5  Ves.  24  ;  Trtisler  v. 
Murray,  1  East,  363 ;  Mathewton  v. 
StoehlaU,  12  Ves.  270 ;  and  Cary  v. 
Keanlevt  4  Esp.  168. 

(m)  Wyatt  v.  Barnard,  3  Ves.  & 
B.  77 ;  but  see  Newton  v.  Cowie,  12 
Moore,  457;  4Bing.234. 

(n)  Delondre  v.  Shaw,  2  Sim.  237 ; 
dementi  w,Walker,  4  D.  &  R.  598;  2 
B.  &  C.  861. 


id  Pat  est. 

ought  not  lo  Ml  lip  their  imniorBlilj  (o).     Nor  will  the  Court  oT  ChuiMiy 
act,  uther  by  giving  an  injunction  or  an  kccoudi,  eren  upon  n  Bubmiwoo 

I  In  an  uuwcr,  u])on  a  publication  of  such  a  nature,  that  an  nctioli  conU 
not  be  Riuiitain«il(;i). 

Prinli  enj^avnl  and  atTucl  oiT  abroad,  but  published  herr,  src  notpn- 

I  tectcd  from  pirocjr  (().  A  voya^  of  diBcoTcry  having  been  executed,  " 
a  narrslive  of  It  preparrd  under  the  orders  of  ihe  crown,  the  Damtit*  h 
the  proprrty  of  the  crown ;  but  on  a  hill  hy  a  publisher,  authorized  fay  dc 
arcreta^  of  the  Board  of  Admiralty  to  publish  nacb  b  nattatiie,  tlie  p|i^ 
fiu  Teuiaiuing  at  their  dispotitioo,  an  injunction  restraining  publication  by 
•  ntranger  was  dinolTed(t). 

By  M  Gfo,  III,  c  156,  eleven  printed  copies  of  ever^-  book  eomplel^ 
are  to  be  delivered  on  demand,  within  twelve  monthn  after  publication,  to' 
the  use  of  [tie  publlo  libraries.  And  hy  s?ct.  6,  books  demnndable  are  U 
be  entered  at  Stutioncrs'  Kill  within  one  month,  if  published  within  ihi 
billa  of  mortality,  or  within  three  months  if  published  elsewhere. 

It  has  been  held  (hat  an  author  nliotc  work  is  pirated  bef<>re  the  es^ 
ration  of  28  years  (under  the 54  Geo.  III.  c.  156)  tromibe  first publicatiss 
of  it,  may  msiotain  an  oclioii  on  the  caac  fur  dnniages  aeainiC  the  oScni-  ' 
infr  party,  attl^ough   the  work  whs  not  entered  at  Stattonen'  Uall,  ud  | 

L    «lUlfiu^b  it  was  first  published  without  the  name  of  the  author  affiud(()..J 
3.   What  will  htdamtd  a  Pinay  of  a  Copyright. '\--lX  is  lawfiil  lo  adopt 
parts  of  the  works  of  any  cotempuTnry,  and  incorporate  tliem  in  a  new 
work,  provided  this  be  clone  hon&  fide,  and  not  with  a  view  to  steal  the 
original  coi>y right  (u). 

The  lest  in  these  cases  would  seem  to  he,  whether  the  new  work  would 
MTve  aa  a  suhstitution  for  llie  one  from  which  parts  of  it  were  borrowed, 
because  if  it  will  not,  it  will  not  be  considered  aa  an  illegal  piracy  (n). 
Thus  8  fair  abridgment  has  been  decided  to  be  no  infringement  of  copy- 
right (jr).  So  an  abstract  published  in  an  annual  register  or  magazine  i> 
not  piraey,  especially  if  the  author  himself  has  published  extracts  in  a 
periodical  paper(_v);  "'>''  is  publi:<hing  seB-cliarts  on  an  improved  and 
more  useful  princi])le,  witli  material  corrections,  though  many  of  the  lines 
were  copied  from  old  charts  (2).  But  on  action  will  lie  if  parts  of  a  book 
of  chronology  be  servilely  imitated,  though  other  parts  of  the  hook  be  dif- 
ferent (a).  And  to  publish,  in  the  form  of  quadrilles  and  waltzes,  the  atn 
of  an  opera,  of  which  there  exists  an  esclusive  copyright,  is  an  act  of 
piracy  (i). 


(u)  Slwkia.h  V.  Onuhvn,  T  D,  &  R. 
625;  5  1).aiC,I73;  aC.&P.  163; 
LawTinct  v.SmiEA.  Jacob,  4T1. 

(p)  H-a(™(v.HalA«-,  7  Ves-jun, 
1 ;  &NlAe!/  v.  Shtni^mi.  1  Mer.  435. 

(,)Pag.v.re..™m;.6Sin,     " 


(0  A'.« 
637. 


n  iBjunci 


-       magaiic 


catioBS  Trani  correspondenlj  leceived 
by  the  defeadsDl  while  publiihing  for 
the  plaintiff,  not  prevealing  the  publi- 
cation of  an  origlaal  work  of  the  same 
nature,  and  under  a  similar  title  ; 
Htgg  >.  Ktrty,  8  Ve».  jun.216. 


'.  Suekdalt,  3  Swanu. 


Beck/ord  v.  Hood.  7  T.  R.  620. 

(_u)  Can  V.  KtariUti.  4  Eap.  168. 
— Ellenboroogh, 

(«>  Romitih  v.WxIka.  1  Camp.  94. 

(1)  Aa«n.  Lotrt,  775  ;  S.  P.  B<U  v. 
Walktr,  1  Bio.  C.  C.  451, 

<y)  Dorfi/et)  T.  KUntrtUy.  Amb. 
403. 


(b)  D'Almaine  v.ll,-oteil.  I  Y.  & 
Col.  389.  The  English  essigoee  oC 
tha  copyright  of  a  foreign   musical 
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A  count  for  pirating  generally,  is  not  supported  by  evidence  that  there 
are  in  the  original  work  particular  errors  and  mistakes,  with  which  the 
pirated  edition  corresponds  verbatim  (r) ;  though  such  evidence  would 
support  a  count  for  transcribing  particular  matter,  without  the  plaintiff's 
consent  (jf), 

4.  Remedies  for  a  Ptrary.]— If  a  work  be  pirated  the  party  to  whom 
the  copyright  belongs  may  sustain  an  action  on  the  case  for  the  injury 
which  he  has  sustained ;  besides  which,  in  many  cases,  a  Court  of  Chan- 
cery will  afford  him  its  protection  by  granting  an  injunction.  An  author 
may  maintain  an  action  for  an  injury  to  his  reputation,  against  the  pub- 
lisher of  an  inaccurate  edition  of  his  work,  falsely  purporting  to  be  exe- 
cuted by  him,  though  the  publisher  be  the  owner  of  the  copyright  (^*). 

5.  In  what  way  a  Copyright  can  he  asttigned."] — We  have  before  re- 
marked that  the  protection  afforded  by  a  copyright  is  a  statutory  privilege, 
and  must  be  entirely  governed  by  the  terms  embodied  in  such  statutory 
enactments.  By  this  all  other  individuals,  save  the  owner  of  the  copy- 
right, and  his  assigns,  are  prevented  from  publishing  the  work.  These 
exercise  this  power  therefore  under  the  authority  of  the  act ;  and,  as  a 
consequence,  it  will  be  seen  that  where  an  assigtimentismade,  it  is  merely 
the  original  owner  naming  an  individual  upon  whom  the  act  then  ope- 
rates. Nothing  that  he  does  confers  the  right  on  his  nominee  to  publish, 
ftc  all  of  that  right  being  derived  from  the  statute,  the  one  being  in  the 
ntuation  of  an  individual  having  a  power  of  appointment,  and  the  other 
of  an  appointee  under  that  power.  The  rule  that  governed  the  mode  of 
appointment  in  ordinary  cases  applies  to  tbis  also,  viz.  that  it  must  be 
made  in  the  manner  pointed  out  by  the  authority  conferring  the  power  of 
appointment  Hence  it  has  been  determined,  that  as  the  statute  of  Anne 
requires  the  assignment  to  be  in  writings  an  assignee  by  parol  cannot 
maintain  an  action  for  pirating  the  work  (^). 

The  assignee  will  be  invested  with  all  the  privileges  with  which  the 
original  proprietor  was  clothed.  So  that  an  author  who  has  even  given  a 
work  to  a  publisher,  who,  by  the  sale  of  it,  reimburses  his  expenses  and 
makes  considerable  profit,  cannot,  at  the  end  of  the  first  fourteen  years, 
restrain  him  by  injunction  from  continuing  the  publication  (A).  And  it 
would  seem  that  where  an  author  agrees  'With  a  bookseller  to  publish  his 
work,  and  to  allow  him  interest  for  the  money  he  shaU  advance,  and  also 


composer  is  within  the  protectioD  of 
the  statutes  relating  to  copyright ;  ib, 
Semble,  that  a  foreigner,  who  resides 
and  publishes  in  England,  is  within 
the  like  protection  ;  ib. 

(c)  Cary  v.  Kearsleyt  4  Esp.  168.— 
Ellenborough. 

(rf)  Ibid, 

(/)  Archbold  v.  SwfeU  1  M.  & 
Rob.  62;  6  C.  &  P.  219.— Tenter- 
den. 

(g)  Pirtoer  V.  Walker,  3  M.  &  S. 
7  ;  4  Canrp.  8  ;  and  see  Cartwright  v. 
Amatt,  2  B.  &  P.  43.  But  in  an  ac- 
tion by  an  author,  where  the  witness 
had  heard  him  declare  that  he  had 


parted  with  all  his  copyright,  a  valid 
assignment  was  presumed,  and  the 
plaintiff  was  nonsuited  ;  Moore  v. 
Walker,  4  Camp.  9,  n.  But  in  an  ac- 
tion for  pirating  a  work,  it  was  deter- 
mined that  evidence  that  the  plaintiff 
acquiesced  in  the  defendant's  publica- 
tion six  years  ago  was  no  proof  of  an 
assignment  of  the  copyright;  nor  a 
receipt  given  by  the  author  for  money 
received  by  him  as  the  price  of  his  co- 
pyright ;  Latoitf  v.  Bland,  2  Stark. 
382.— Abboit. 

(h)  Rundell  v.  Mnrrati,  Jacob, 
311  ;  Caman  v.  BowUt,  2  Bro.  C.  C. 
80;  1  Cox,  283. 


iug  being  done  bj  him  ;  wfaotM 
irivilegc)  granted  lo  mch  thtougb    i 
ipplicatioa  muit  be  made  Ibr  AM 

nmed  to  gnnt  patmu^  mi  tf  ^ 
ed,  i»lhe21  Jac.  I.  c  3,  s.  6.  S     ' 
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Surr.  in. — r:tTK>Ts. 
I.  Of  FttnUtntnllftMdlhtir  I    4.  ITiat  will  tm»M<a  ta  Co  !•- 

ll<rf.^huCCf»M....   1336  />ta|[<-nl  ^  ■  P<im   ..  UU 

I.  T»«  imtmtmm  mtH  U  t.  fi.  »»>*  Fmmi ^ 

HfiMl I3ST  2.  B* /.>-(«■« UU 

a.  <y  iw  »wgiwifa> iwo  3.fi«  jri^aiL.*  ..    i. 

I.  <y  Patcttt  gauratly  mid  Ihrir  Mode  ofbfiiig  fraaOd] — ^The  i%Ul 
oT  a  ptimlrc  nn-  ihr  ■»)»<  in  olmoil  erety  mpra  a*  tbe  rigkta  of  <■■ 
powit4  of  a  driijri^L  There  is  cbii  dilfirrencp,  hosever,  in  the  vnla| 
of  nich  r^bu,  ibat  in  the  case  of  a  copjiijEhl,  it  la  rested  in  iti  autbot  Vf 
Ih*  force  of  tbe  *t>Uitr,  vllhout  any  thiu^  being  done  bj  hir 
•  ftUMrt  amoalj  uhtiia  (be  tutaitnj  privilege)  granted  ~ 
l&a  nwdhan  at  ibe  crown,  to  whom  an  applic  -'  -  -      -  ' 

tIw  act  br  whidi  the  cTOwn  b  nnptnmed 
which  ihc  HgliM  of  pnCenlees  an?  rFgulated,  ii  ll 

which  il  is  fiiiirti-d  ihsl  all  pnleiils  for  the  lerm  of  fourleen  yi-an  orunim, 
of  Ihc  sole  working  or  mnking  of  aiiy  manner  of  new  manufaL'turp*  wilWii 
■hit  realm,  lo  the  true  and  tint  inventor  of  auch  manufactures,  nHth 
other*  at  the  time  of  making  inch  patenta  ihall  not  use,  are  good;  km 
they  be  not  contrary  to  Uw  nor  miichievoua  to  the  stale,  by  raising  pries 
of  commodities  at  home,  or  to  the  hurt  of  trade,  or  generally  inconretuent; 
the  fourteen  years  to  be  accounted  from  the  date  of  tlie  lirsl  letters  palmL 

Since  the  cflect  of  this  atatute  liai  been  answered  by  tbe  suppression  of 
nil  mon()|Kjliei,  patents  are  grantEd  in  an  ealablislied  and  unifbrrn  manner, 
except  so  far  as  relates  to  stating  the  particular  subject  of  the  graol,  and 
contain  a  proviso  ihnt  if  the  patentee  should  not  particularly  describe  and 
ascertain  tho  tiature  of  the  invention,  and  in  what  maimer  the  same  i*  (o 
be  pcrfiinncd,  by  an  instnimeni  in  writing,  to  be  inrolled  in  ChanceTy(A) 
within  one  month  (/)  after  the  date,  the  grant  shall  be  void.  The  inslra- 
ment  w  required  is  called  the  specification.  Tbe  terms  of  the  grant  we 
usually  very  general,  and  only  express  the  objects  and  purposes  of  the  in- 
venlion,  the  particular  description  of  which  is  reserved  for  tbe  specifio- 
tioil,  which  may  be  considered  a*  incorporated  in  the  patent 

2.   Haturt  and  Sulgect-matter  of  the  Invention. 

The  statute  gives  the  protection  of  a  patent  to  the  tole  leorkitig  or 

making  of  any  manner  of  new  rnaniifaclttm.     It  has  been  decided  that 

mechanical  and  chemical  discoveries  all  come  within  the  description  of 

mantifactura,  and  that  it  is  no  objection  toeitlier  of  them  that  theaitides 

(i)  Break  v.  Wenttearth,  3  AnsL  public;  £i  pone  Kik^,  6  Ves.  is*. 
BBI.  699. 

(1^)  Inialment  of  a  patent  cionot  (0  This  oiooth  does  not  begio  to 

be  diipenied  wiih  for  Ihe  purpose  of  run  until  the  day  after  (he  dare  aj'  At 
pravantingiheipecificalianMinE  made  ^ie«i ;  II'dIidii  t.  l'«ari,  2  Caiap. 
294.-'£lleDba[augb. 
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of  which  they  are  composed  were  known  and  were  in  use  before,  provided 
the  compound  article  which  is  the  subject  of  invention  be  new.  6ut  then 
the  patent  must  be  for  the  specific  compound,  and  not  for  all  the  articles 
and  ingredients  of  which  it  was  made.  The  rules  in  reference  to  thb 
subject  are  to  be  collected  in  the  fullest  manner  from  the  judgments  pro- 
nounced by  the  learned  judges  who  decided  the  cases  respecting  the 
validity  of  the  patents  granted  to  Mr.  Watt  for  an  invention  for  lessening 
the  consumption  of  steam  and  fuel  in  steam  engines.  The  specification  to 
those  patents  began  with  stating,  **  my  method  of  lessening  the  consump- 
tion of  steam  consists  of  the  following  principles,"  and  states  the  addition 
of  some  vessels  called  condensers,  with  some  rules  for  their  construction 
and  application.  It  was  objected  that  a  patent  could  not  be  granted 
merely  for  a  method  or  principle ;  but  that  it  must  be  for  a  formed  and 
organized  machine,  or  instrument,  or  manufacture.  In  the  first  case  tried 
It  was  doubted  whether  a  patent  was  good  if  obtained  for  a  mere  process  to 
be  carried  on  by  known  implements  or  elements  acting  upon  known  sub- 
stances ;  inasmuch  as  the  word  ^* manufacture,**  seems  rather  to  be  confined 
dther  to  some  new  article,  or  to  some  new  instrument,  or  part  of  an  instru- 
ment to  be  used  in  making  an  article  previously  well  known ;  and  it  was 
beld,  that  at  all  events  no  merely  philosophical  or  abstract  principle  can 
answer  to  that  word,  or  be  the  subject  of  a  patent  (m).  But  in  a  subse- 
^ent  case  it  was  decided  that  the  invention  was  the  subject  of  a  patent, 
and  that  the  patentee's  right  under  the  patent  was  valid  ^n). 

1.  The  Invention  must  be  origina/.]— Another  rule  in  reference  to  this 
gabiect  is  that  an  invention  must  be  both  new  and  useful,  and  not  confined 
to  the  knowledge  of  the  party  making  it  (o).  But  in  a  case  for  invading  plain- 
tifiTs  patent  right  to  certain  machinery  for  drying  calicoes,  &c,  where  the 
■pecincation,  af^er  setting  forth  the  mode  in  which  the  cloth  was  to  be  ex- 
tended for  the  purpose  of  drying,  proceeded  to  state  that  it  might  be  taken 
up  again  by  the  same  machinery ;  a  jury  having  found  that  tlie  invention 
tras  new  and  useful  on  the  whole,  but  that  the  machine  was  not  useful  in 
some  cases  for  taking  up  goods,  the  Court  refused  to  set  aade  the  verdict 
for  the  plaintiff  and  enter  a  nonsuit  (/>). 

A  patent  was  taken  out  for  improvements  in  making  buttons.  The 
specincation  stated  the  improvement  to  consist  in  the  substitution  of  a 
nexible  material  for  metal  shanks,  and  it  described  the  mode  in  which  this 
material  might  be  fixed  to  the  intended  button,  and  made  to  project  from 
it  in  the  necessary  condition  for  use,  by  the  help,  among  other  things,  of 
a  metal  collet  or  ring  with  teeth.  Neither  the  construction  of  the  button, 
nor  the  application  of  the  flexible  shank,  was  new ;  the  use  of  the  toothed 
ring,  as  described  in  the  specification,  was  so,  but  this  was  not  stated  to 
be  the  subject-matter  of  the  invention ;  and  it  appeared  by  the  specifica- 
tion, that  the  effect  produced  by  it  might  be  brought  about  in  other  modes, 
which  the  plaintiff  had  also  used ;  it  was  decided  that  the  patent  was  not 
maintainable,  since  the  invention  consisted  only  in  combining  two  thinss 
which  were  not  new,  and  the  use  of  the  toothed  ring  in  forming  the  flexilJe 
shank,  though  new,  was  not  the  object  of  the  invention,  but  only  a  mode, 
among  others  which  were  already  known,  of  carrying  it  into  effect  (9). 

(m)  BouUon  v.  Bull,  2  H.  Bl.  463.  (p)  Haworth  v.  Hardcastle,  4  M.  fit 

(n)  HombL'wer  v.  BouUon,  8  T.  U.  Scoti,  720;  1  Biog.  N.  H.  182. 

95 ;   and  see  Boulton  v.  Bull,  2  H.  (q)  Saunders  v.  Aston,  3  B.  Sc  Adol. 

Black.  463.  500.  881. 
(0)  Hill  v.  Thompson,  2  Moore, 424 ; 

8  TauDt  375 ;  Holt,  636 ',  3  Mer.  629. 
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In  onler  to  make  thr  invention  original,  howcrer,  thongli  it  mint  ta  llu 
tnBLii  be  new,  yot  il  dan  not  rfciuin!  thkt  every  part  of  it  should  bcBp,ui 
now  iuvrntion  grafWd  upon  nil  uld  one  (r),  ur  an  addition  to  an  M 
invrntiuu  may  be  the  subject  of  a  patent  (i) ;  llioiigb  in  «uch  a  cw*  llw 
patent  don  not  reitraln  the  use  of  the  original  msctiine  (().  So  a  pWtnl 
may  be  obtained  fur  nn  improvement  upun  a  pelent  [«) ;  in  whidi  am. 
If  tlip  impruvitnient  raiiiiut  be  need  without  Ibe  engine  for  whidi  the  pn- 
viout  piilvill  had  been  ^nled,  tlie  expirBliiili  of  tlwt  patent  muu  b> 
wnitrd  for  before  ihe  latter  patent  cau  cotnc  into  force.  K  ihe  ■hesrint'^ 
clotli  from  lilt  to  ]i«t  by  aheHn  be  liTiown,  and  the  elienring  it  from  ena  n 
end  hy  nieaiia  of  rotary  ciillen  be  also  known,  and  a  pcrsoi)  construai 
nia<;biiie  to  aliear  from  list  to  Hit  by  menns  uf  rotsij'  cutlFra ;  lliii  itt 
new  invention,  and  will  entitle  tlie  iuventor  lo  nuuntain  a,  paieot  for  il(r> 

A  prcvlouii  invention  not  brought  into  pmcliee  doei  not  impugn  tki 
claim  la  originality  in  the  granle«  of  the  patent,  ao  tjiat  where  a  pattjr 
inakei  a  diicovery  in  hii  closet  which  lie  doea  not  make  known,  and  aootliB 
individual  makes  the  same  ditcovpry,  for  wbich  he  lakes  out  a  patent,  he 
will  bs  conaide red  aa  the  firtt  and  true  inventor  (^).  Thiu  ia  a  case  when 
a  party  ti»k  out  a  patent  for  a  machine,  before  vihith  a  model  of  a  limits 
Inachiuc  wsa  made,  unknown  to  him,  and  a  machine  wh  began  to  be 
made  bom  it,  but  no  dmllar  machine  waa  ever  uaed  m  ttaj»  eonUqr 
before  tlie  patent :  il  wa>  held,  that  thii  wai  not  auSieient  lo  defeat  tM 
jiulcnl  (:).  Tilt  first  ininiilucrr  nf  an  invention  practised  beyond  theses 
will  be  deemed  (he  first  inventor  (u). 

A  patent  was  taken  ont  for  improvement*  in  evaporating  migar,  tc 
The  speclficnlion  wax  as  follows :—"  My  invention  consists  m  a  method 
or  apparatus  as  hereinafter  described,  by  which  I  am  enabled  to  evapotile 
liquids  and  solutions  at  a  low  temperature,  Sec  And  my  said  inven^M 
and  improvement  consist  in  farcing,  by  means  of  bellows,  or  any  other 
blowing  apparatus,  atmospheric  or  any  other  air,  either  in  a  hot  or  cdd 
state,  tliraugli  the  liquid  or  solution  subjected  to  evaporation ;  and  this  I 
do  by  means  of  pipes,  whose  extremities  reach  nearly  (or  within  such  dia- 
tance  as  may  be  found  most  suitable  under  pectdiar  circumstances,)  to  tht 
upper  or  interior  area  of  the  bottom  of  the  pan  or  boiler  containing  ludl 
liquid  or  solution,  the  other  extremities  of  such  pipes  being  connected  with 


(r)^nM.  Loffi.395. 

(0  Mm-rit  v.  Branim,  Bull.  N.  P. 
76-Maiisiield  ;  S.  P.  Uonbliiwtr  v. 
Bou/loB.  8T.  B.  95. 

(()  lUr.nerv.Pi.ve.  UVes.iun. 
133;  11  East,  101.' 

(u)  j;i  purte  Foi,  1  A'ei.  &  B.  67. 

<i)  l^wi,  V,  Dnii,  3  C.  &  P.  502, 
— Tenlerdtn.  If  A.  in  1818  lake  out 
a  patent  for  "  improvementa  in  a  ma- 
dnne.  far  which  J.  L.  look  out  a  patent 
in  1815,"  ilii  necessary  (or  A.,  on  the 
(rial  of  an  action  for  the  iofringemenl 
of  his  pXenl,  to  put  in  J.  L.'s  patent 
and  ipecilication  ;  but  it  Is  not  mate- 
rial w bethel  a  machine  made  according 
to  the  speciBcalion  of  J.  L.  would  he 
useful  or  not.  if  il  be  shown  that  a 
machine,  constructed  according  to  A.'* 
specification,  wuuld  be  tO)  ibid. 


(^)  Seethecase  orDollaDd'sobjart 
glasses,  cited  hy  Buller,  J.  in  Bain*  i. 
£<-/!.  2  H.Bl.  487. 

(t)  U^iii.  Marli->g,4C.tiP.  Si; 
5  M.&  R.  66)  IOB.Ec  C.  23. 

(a)  Kdgiburu  V.  Sl^htn,,  2  Saft. 
447.  Q-ucrt,  if  a  patent  be  takeo  dbI 
by  a  British  subject  on  a  secret  inist, 
to  hold  it  for  the  benefit  of  the  real  b- 
ventar(the  patent  staling  that  ibe  pt> 
teniee  has  obtained  the  intention  from 
a  certain   fnreigoei),  whether  if  such 

alien  enemy  it  the  lime,  tbat  will  u- 
nul  the  patent,  nithnut  its   bnog  ne- 

repeal;  Bloiam  v.  Elite,  ti  I).  &  C. 
169;  9D.  R.  315;  1  C.  it  P.  558; 
B.  &  M.  187. 
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l«rs:er  pipes,  which  communicate  with  the  hallows  or  other  blowing  appa^ 

ratus,  which  forces  the  air  into  them."    The  lesser  pipes  were  to  be 

equally  distributed,  and  their  lower  ends  on  a  level  with  each  other.     It 

was  further  declared,  that  the  form  of  the  apparatus  might  be  varied,  pro* 

vided  the  essential  properties  were  maintained.     It  was  held,  that,  taking 

the  whole  of  the  specincation  together,  it  appeared  that  the  invention  con* 

listed  of  the  particular  method  or  process  of  forcing,  by  means  of  bellows, 

&c.,  air  through  the  liquid  subjected  to  evaporation,  viz.  by  pipes  con- 

t      nected  with  larger  pipes,  and  placed  as  mentioned  in  the  specification ; 

i      and,  therefore,  that  it  was  not  void  because  another  patent  had  been  before 

[■'      granted  to  other  persons  for  effecting  the  same  object  by  a  coil  of  pipes 

(lying  at  the  bottom  of  a  vessel),  perforated  with  small  holes,  or  by  a 

■hallow  cullender  placed  at  the  bottom  of  the  vessel  (6). 

But  a  patent  cannot  be  obtained  for  an  article  which  has  been  publicly 
▼ended  (c),  even  if  it  be  by  the  inventor  himself  for  only  a  short  time 
previous  to  taking  out  the  patent  (d).  And  on  a  trial  on  the  validity 
of  Tennant's  patent  for  a  bleacliing  liquor,  a  person  stated  that  he  had 
used  the  same  preparation  in  bleaching  for  five  or  six  years,  and  had  kept 
U  lecret  from  all  but  his  partners  and  two  servants  concerned  in  preparing 
k;  and  another  witness  proved  that  he  had  suggested  to  the  patentee  that 
he  would  probably  attain  his  end  by  a  certain  method,  which  Tennant 
afterwards  told  him  had  succeeded.  The  plaintiff  was  nonsuited  on  this 
evidence,  because  he  could  not  prove  that  the  object  of  it  was  a  new  dis- 
eovery,  or  that  he  himself  was  the  sole  inventor  (e). 

Where  the  plaintiff,  having  obtained  a  patent  for  '*  the  invention  of  cer- 
tain improvements  in  the  smelting  and  working  of  iron,"  in  the  specifica- 
tion described  the  improvements  to  consist  of  various  processes  by  which 
iron  contained  in  slags  or  cinders  might  be  extracted,  and,  by  the  admix- 
ture of  mine  rubbish,  be  converted  into  bar  iron,  and  that  by  the  further 
application  of  lime,  subsequently  to  the  operation  of  the  blast  furnace,  the 
quality  called  *'  cold  short"  might  be  prevented;  and  then  having  de- 
acribed  the  combinations  and  proportions  of  materials  to  be  used,  the 
patentee  declared  that  he  had  discovered  that  lime  would  prevent  the 
"  cold  short"  in  iron,  and  render  it  more  tough  when  cold;  it  having  been 
proved  at  the  trial,  that  iron  had  before  been  extracted  from  slags,  and  that 
the  application  of  lime  had  been  previously  discovered  to  remedy  the 
"  cold  short,'*  and  that  the  defendants  had  not  worked  according  to  the 
plaintiflTs  combinations,  proportions,  and  processes :  it  was  held,  nrst,  that 
the  patent  was  void,  the  invention  not  being  new  and  useful;  and,  secondly, 
that  there  had  been  no  infringement  by  the  defendants  (J'). 

By  the  5  &  6  Will  IV.  c.  83,  s.  2,  it  is  enacted,  "  that  if  in  any  suit  or 
action  it  shall  be  proved  or  specially  found  by  the  verdict  of  a  jury  that 
any  person  who  snail  have  obtained  letters  patent  for  any  invention  or 
supposed  invention,  was  not  the  first  inventor  thereof,  or  of  some  part 
thereof,  by  reason  of  some  other  person  or  persons  having  invented  or  used 
the  same,  or  some  part  thereof,  before  the  date  of  such  letters  patent,  or  if 
luch  patentee  or  his  assigns  shall  discover  that  some  other  person  had, 
unknown  to  such  patentee,  invented  or  used  the  same,  or  some  part 

(6)  HuUett  V.  Hague,  2  B.  &  Adol.  («)  Collier  on  Patents,  117. 

371.  (/)    Hill  V.  Thompson,  2  Moore, 

(c)/fnwi.  1  Chit.24,(6).  424;   8  Taunt.  376;   Holt,  636;  3 

(d)  Cocliran§  (  Lord)  v.  Smethurtt,  Mer.  629. 
]   Stark.  205.— Le  Blanc ;   and  see 
Wood  V.  Zimmer,  Uolt,  58. 


r 


I8W  Copi/rinii  and  Palent. 

Utcrcof,  bcfure  the  date  of  auch  letter*  patenl,  it  iholl  uid  tnny  fat  Uvfal 
for  mch  pitti'nte«  ur  hia  ossigiu  to  petition  hii  mijctty  in  council  locnifni 
tlir  Mill  letter*  patent  or  to  ^niit  d«w  letlen  pal«Dl,  tkr  tiutler  of  vindi 
petition  iholl  be  heaii  b^fare  llie  Judicial  commillce  of  llip  privy  oodik^, 
and  Mlc)]  romniiltee,  upon  E^xauiiniDg  the  laid  nutter,  and  being  wttafwd 
that  tuch  pHtHiiiec  bflii^vvd  UiinMiU  to  be  fint  aiid  original  inveutiir,  tai 
beiiiK  uliiAed  thai  nii'li  inTentiun  uc  part  Ibi-rcof  bod  not  been  piiblidj 
and  gciicndly  uwd  before  tlje  date  of  nich  lellets  paleni,  may  rtepoat  to  ha 
niDJenty  llieir  opinian  tlial  the  praye  r  of  such  petitjon  ought  to  be  complial 
wliu,  vhvrtuponhisniBJislyinHv.if  he  tbitik  &i,  grant  such  prB;er,aBdlk 
uid  lelten  pdtent  ihall  be  avaifikble,  in  law  nnd  equity,  to  pre  to  «^ 
petitioner  the  lolc  tight  of  tiiiiig,  making  and  vuiitiiig  nich  invention  ■ 
flgainBt  all  pcrHiiw  whattoonT,  any  law.  usage  or  cuMom  to  th«  contni; 
thereof  not  nil  batandinv.  i'TtiiLcledthatanyjierMHi  opjiuHng  such  pebtMO 
ahall  be  entitled  to  be  benrd  before  the  nid  judiciid  committee.  PnKriM 
alao,  that  any  pertnn,  pnriy  lu  any  former  *uit  or  action,  tonchiofc  «uch 
lettcn  patent,  ibali  be  entitled  tu  have  notice  of  auch  petition  before  ptc 
■eatiog  them." 

3.  0/"  Iht  Sppri^codon.]— Perl  laps  the  most  difficult  thing  connectd 
with  patents  ii  to  make  such  a  apecificiition  oT  the  invention  as  will  rainfr 
the  temu  tipon  which  the  palent  is  granted  in  this  partieuiRr;  whfch  ifr- 
quires  that  the  invention  must  be  accurately  degcribt^  in  the  ip?cifiealion, 
so  t)mt  if  il  be  BOLJght  lo  cover  more  than  ia  aclunlly  new  niid  iisefiil  ((}, 
or  be  ambiguous,  or  give  directions  which  tend  to  mislead  the  public,  at 
patent  will  be  void  (Aj.  So  it  will  be  if  it  omit  any  ingredient  which, 
though  not  necessary  to  the  composition  of  the  thing  for  which  the  potent 
is  claimed,  is  a  more  expeditious  atid  bcneficiai  mode  of  producing  tb« 
MianufactuTe(i). 

Another  rule  in  reference  to  this  suhjcct  is,  that  the  apeciflcntion  mutt 
be  Butficielit  to  enable  others  to  make  the  invention,  as  the  object  is,  that, 
after  the  term,  tlip  public  shall  have  the  benefit  of  the  discovery  (j).  Bd( 
in  doing  this,  an  inventor  of  a  machine  is  not  tied  down  to  make  such  a 
speciflcalion  as  by  tvorilj  only  would  enable  a  skilful  mechanic  to  make 
the  machine,  but  he  is  allowed  to  call  in  aid  thr  drawinp  which  he  tnay 
annex  to  the  specification ;  and  if,  by  a  comparison  of  the  worda  and  the 
drawings,  the  one  will  explain  the  other  sufficiently  lo  enable  a  skilfid 
mechanic  lo  perform  the  work,  nich  a  specification  is  sufficient  {k).  And 
the  specification  also  is  to  he  uiiderat(H>d  according  to  the  acceptation  of 

(g)  Hill   V,  nampsm,   2   Moore,  76.-Manslield ;    H.  P.  Ntvhtnj  J. 

414  ;    e  TaUDl.  3TS  ;    Hell.  636;  3  Jamts,  2  Mer.  446. 
Mer.  629.     Ad  inventioD  for  giving  (fi')  Bloiamv.  llttr.  tC.  &P.55e; 

paper,  by  the  applicaiion  of  a  ce'lain  R.  &  M.  187;  91).  Ac  R.  21 5;  61). 

coiuposiiion,  such  a  surface  as  renileis  &  C.  169.     Where  a  palent  wai  ob- 

the  lines   of  copper  and  oihei  plate  lained  for  a  moile  of  mating  a  medi- 

prinlini;  more  clear  and  distinct,  n>sy  cine   by  a  parlicular  combination  of 

properly  be  described  in  j  patent,  as  three  known  lubsunees,  aod  Ihe  »pe- 

■0  ImprovemeDl  in  copper  and  oilier  cificalion  did  noi  desciibe  those  lub- 

Shite  prinliog  1  Sluri  v.  Dt  la  Hut,  5  sUnces   by  their  known   names,  but 

tuss.  322.  poi'iled  out  pailirular  methods  of  om- 

(Al  TiiTnery.Wh-Ur.  IT.  R.  602.  ducinglhem^  it  was  held  bad,  oa  the 

(i)  WifW  v.  Ziinmrr,   Hull,  58.—  giounils  thai  those  methods  were  not 

Gibbs.  essential  lo  the  cnmbinaiion,  nor  Old 
(J)  Liard€t  V.  Johmtm,  Bull,  j-  -  - 
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practical  men  at  the  time  of  its  inrolment  Therefore,  where  a  spedficB' 
tion  stated  that  the  apparatus  mentioned  would  extract  gas  "  from  any 
anbstance  from  which  gas  capable  of  being  employed  for  illumination  can 
be  extracted  by  heat,"  and  the  apparatus  was  not  suited  to  extract  gas 
firom  oil;  it  was  held  that  this  did  not  avoid  the  patent,  oil  not  then  being 
considered  fit  for  the  manufacture  of  gas  for  lighting  towns,  though  it  was 
tiien  known  as  a  chemical  fact  that  gas  might  be  produced  from  oil  by 
lieat,  and  this  property  has  since  been  applied  to  the  purposes  of  illumina- 
tion (/).  So  if  in  the  specification  of  an  improved  gas  apparatus,  no 
direction  be  given  respecting  a  condenser,  which  is  a  necessary  part  of 
every  gas  apparatus,  this  will  not  invalidate  the  patent,  if  it  unpear  that 
every  one  capable  of  constructing  a  gas  apparatus  must  know  that  a  con- 
denter  must  form  a  part  of  it  (m). 

One  of  the  ingredients  in  a  composition  was  a  white  substance  im- 
ported from  Germany,  and  which  could  be  purchased  at  one  or  two  colour- 
•hope  in  London ;  and  the  only  description  or  denomination  given  to  it  in 
dM  specification  was  **  the  purest  and  finest  cliemical  white  lead ;"  but 
tliere  was  no  article  known  by  that  denomination  in  the  trade,  or  in  the 
thoM  where  white  lead  was  usually  sold ;  and  the  finest  white  lead  which 
eoDid  be  obtained  would  not  answer  the  purpose ;  in  this  case  it  was  held 
llMt  the  specification  was  insufficient  (n). 

A  patent  was  granted  for  **  a  new  or  improved  method  of  drying  and 
preparing  malt."  The  specification  stated,  that  the  invention  consisted  in 
espoeing  malt  previously  made  in  a  very  high  degree  of  heat ;  but  it  did 
not  describe  any  new  machine  invented  for  that  purpose,  nor  the  state, 
whether  moist  or  dry,  in  which  the  malt  was  originally  to  be  taken  for 
the  purpose  of  being  subjected  to  the  process ;  nor  the  utmost  degree  of 
beat  which  might  be  safely  used ;  nor  the  length  of  time  to  be  em^oyed ; 
nor  the  exact  criterion  by  which  it  might  be  known  when  the  process 
was  accomplished;  it  was  held,  that  the  patent  was  void,  inasmuch  as  the 
specification  was  not  sufficiently  precise ;  also,  that  as  the  word  "  malt" 
was  here  not  to  be  taken  in  its  usual  sense,  viz.,  of  an  article  used  in  the 
brewing,  but  only  m  the  colouring  of  beer,  that  in  the  patent  it  was  ne- 
eeasary  to  have  stated  the  purpose  to  which  the  prepared  malt  was  to  be 
applied,  and  to  have  said  that  it  was  obtained  for  a  new  method  of  drying 
and  preparing  malt  to  be  used  in  the  colouring  of  beer  (o).  In  another 
ease  a  patent  was  granted  for  an  invention  of  **  certain  improvements  in 
extractmg  sugar  or  syrups  from  cane  juice,  and  other  substances  con- 
taining sugar."  The  specification  stated  the  invention  to  consist  **  in  a 
means  of  discolouring  sjrups  of  every  description  by  means  of  charcoal 
produced  by  the  distiUation  of  bituminous  schistus,  or  mixed  with  animal 
charcoal,  and  even  of  animal  charcoal  alone."  It  then  stated  that  the 
"  discolouration"  was  to  be  produced  by  means  of  a  filter  made  of  the 
charcoal,  and  that  there  was  '*  nothing  particular "  in  the  carbonization 
of  the  bituminous  schistus,  *^  only  it  is  convenient  before  the  carboniza- 
tk>n  to  separate  the  sulphurets  of  iron  which  are  mixed  with  it."  The 
qiedfication  said  nothing  as  to  any  previous  operation  on  the  syrup  before 
it  was  submitted  to  the  filter,  but  it  did  state  that  syrup,  in  a  proper  state, 
might  be  obtained  by  a  mixture  of  sugar  and  water.  In  an  action  for  the 
infringement  of  the  patent,  the  defendant  pleaded  that  the  plaintiff  did  not 

(/)  Cro$$Uii  V.  Beverley,  9  6.  &  C.  (n)  Sturt  ▼.  De  U  Ru$,  5  Russ. 

63 ;  M.  &  M*.  283 ;  3  C.  &  P.  513 ;  322. 

I  Russ.  &  Mylae,  166.  (o)  Rex  v.  Wheeler,  2  B.  &  A.  345. 

(m)  Ibid, 


•  SSU  Cipyrighf  aifd  VoUnt. 

Iq any  iailniniciit  in  intiii)j[  dnrribv  *nd  uceriain  i1i>  natui*  tt  Mtnii 
bivcnlum,  and  in  what  niKRn»r  tti*  Min*  vna  lo  br  p«Tfnnn«d ;  and  ifai 
tJial  tlir  |iliiini<fi'  dill  [iai  cniuc  uiy  nich  initnuncnt  lo  be  inndird  in  CW- 
eery ;  and  it  wna  decided,  ihui  the  drfcndanl  uiiiicKDtly  ^tedticd  hit  'wrtr 
lion,  upon  proof  that  it  itna  s|q>lrml>lv  ■ilh  Bdvanlie*  h>  the  lyrup  alter  il 
had  uiidvrpiiiH  acrTijiiiidcf-Ritof  b»et,  ihoiwbllbiWwIini  applied  to  tin 
firti  draBin^i  uf  the  nynip,  atid  itial  a  "  diaciduinilinn "  nf  such  tjnp 
and  of  lynip  of  lugu  luid  uratcr.  (rinaaKd  the  title  of  iiii}>rm-eminu 
"  in  citravline  lugar  ot  ajrip  from  cane  juirc'Vp). 

AdoUmt  rulv  in  the  ipKi  Heal  inn  of  no  Improved  liutrutnmt  i^  tbiti 
I*  euantinl  tu  point  oiii  jirtn-itely  wltnl  it  not  anit  tcltHt  u  i>/rf;  audltt 
not  aufflcinil  to  give  a  gcnerikl  d»eriptinn  of  the  eoatinictinu  of  tfa*» 
•tniment  witlinut  inakiiic  i-K'li  disciiiction.  illhauicli  ■  plate  be  anatiii 
containing  a  detached  aiid  Mpiirate  rrpreiwiitiiltnn  of  the  parts  in  "tVA 
iheimpnivcnieDt cuniii>ti'('/ 1.  Mii vhtt* apalfiil bcinfi eranied  iipi»i iip 
clflcatton  that  tbe  muohinv  wnicapi^lecif  pctfiinniiig  all  the  opentionti» 
ccuary  to  tlie  perfection  of  the  pnipned  invcDlion ;  and  it  appearingthu 
B  aecond  patent  was  tultrii  out  for  improvemrniJi  ovfMmxy  to  the  efficinl 
opcTation  of  the  original  niaehine  :  it  wai  conndned,  that  the  conaidA*' 
tion  of  the  fint  piuent  liaving  failed,  both  pBtenIs  were  void  (r). 

But  wbcK  one  bavins  obtained  a  patent  lor  a  eertaio  manufactaiiiit 
machine,  of  whick  he  duly  ioroHed  a  apKification,  aAervtarda  obtainn 
nnothur  patent  for  rennin  improvenients  in  the  said  nincliine.  in  whirlt 
the  grant  of  the  fotnirr  pntctil  \vas  recilcd  ;  und  the  luller  pat?ni  cun- 
toined  tlie  usual  coildilioTi  Xhsl  il  almiild  be  void,  if  the  palent^e  did  not 
within  one  month  inrol  a  sppi'ificotien,  poHiculnrly  destnhing  and  aicw 
taining  ihe  nature  uf  the  said  invention,  and  in  what  manner  the  Hne 
naa  to  be  performed  ;  it  was  held,  that  a  tpecification  containing  a  Mi 
description  of  the  uliiile  machine  so  improved,  but  nol  didlinguishing  ibe 
nen  improved  parts  from  the  old  parts,  or  rererriiig  to  the  former  >pra- 
fication,  olherwiee  tlinn  as  the  second  patent  recited  the  firat,  naa  a  pr^ 
furmance  of  that  condition  {t). 

A  patent  claimed  the  invention  of  manufacturing  tubea  by  dravitig 
them  through  rollers,  using  a  manndril  in  the  course  of  the  operadon.  A 
later  patent  claimed  the  invention  of  manufacturing  tubes  by  drawing 
them  through  fixed  dies  or  holes,  hul  the  specification  was  silent  as  lo  the 
use  of  the  maundril ;  it  was  held,  that  llie  Court,  taking  the  whole  of  Ihe 
laller  specification  together,  would  infer  that  the  maundril  was  not  to  b« 
used,  and  that  the  latter  patent  was  good  ((). 

Where  B  person  obtains  B  patent  for  a  machine,  consisting  of  an  entirelj 
new  combination  of  parts,  though  all  the  parts  may  have  been  uaed  sepa- 
rately in  former  machines,  the  specilicatiou  is  correct  In  setting  out  the 
whole  as  the  invention  of  the  patentee,  hut,  if  a  combination  of  a  ceitain 
number  of  those  parts  have  previously  existed  up  to  a  certain  point  ia 
former  machines,  the  patenlee  merely  adding  other  combinations,  theipe- 
cilicBtioa  should  only  stale  such  improiemeiits,  though  the efiect  produced 
should  be  different  throiighoul  (u).  But  a  patent  is  not  avoided  by  the 
specifii^Btion  claiming  as  part,  but  not  us  an  essential  part  of  the  inven- 

(p)  DerMM  T,    F-iire,  2  C,  M.  i  (j)    Ilai-mer  v     J'Iium,    II    East. 

R.  476;  5Tyr.  393;   1  Gale.  Ili9.  101;    |4  Ves-j'-n.  133: 

(,)  Mae/a.I<iN<  V.  Frirt,  1  Sll<k.  (l)  H,.»eU  v.  Ctwiiv.  1  C.  M.  i 

igg.— EllcDUoiongb.  R.  661. 

,_\  111 1-1...    n  n    ..  D  ^uj  Bai-ill  v.  Maart,  3  Uaiib.311. 
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twn,  something  which  proves  useless  (x).  But  a  patent  for  an  improve- 
ment in  the  construction  of  ships'  anchors,  windlasses,  and  chain  cables, 
-cannot  be  supported,  unless  there  is  novelty  in  each  invention  (y). 

Again,  a  patent  must  not  be  more  extensive  than  the  invention  ;  so  that 
if  the  former  be  for  a  whole  machine  or  manufacture,  and  the  latter  only 
consists  in  an  addition  or  improvement,  it  is  void  (z).  Great  care  is  ne- 
cessary in  this  particular,  since  there  is  no  objection  upon  which  patents 
more  frequently  fail,  or  which  requires  greater  caution  to  avoid,  than  mak- 
ing the  grant,  as  described  in  the  specification,  more  extensive  than  the 
discovery ;  as  it  is  settled,  that  if  the  specification  be  objectionable  on  thus 

Stiund,  it  defeats  the  entire  patent,  and  not  merely  so  much  of  it  as  re - 
tes  to  what  is  not  newly  mvented.  When  the  nature  of  the  subject 
renders  it  necessary  in  the  description  to  blend  the  new  discovery  with  a 
preceding  subject,  it  is  desirable,  in  order  to  avoid  misapprehension,  fully 
and  distinctly  to  declare  what  part  of  the  description  is  intended  to  be 
relied  on  as  constituting  the  discovery  for  which  the  exclusive  privilege  is 
claimed  (a). 

Where  a  patent  was  obtained  for  **  a  new  and  improved  method  of 
making  and  manufacturing  double  canvass  and  sail  cloth  with  hemp  and 
flax,  without  any  starch  whatever,"  and  the  specification  described  tlie  in- 
vention to  consist  in  an  improved  texture,  or  mode  of  twisting  the  threads, 
to  be  applied  to  the  making  of  unstarched  cloth ;  on  its  being  proved  at 
the  trial  that  the  exclusion  of  starch  had  been  before  adopted,  such  patent 
was  declared  void,  as  being  taken  out  for  more  than  the  patentee  had 
really  discovered  (6).  Another  patent  was  for  a  machine  for  making  paper 
in  single  sheets,  without  seam  or  joining,  from  one  to  twelve  feet  and  up- 
wards wide,  and  from  one  to  forty-five  feet  and  upwards  in  length  :  it 
was  decided  that  this  imported  that  paper  varying  in  width  between  those 
extremes  could  be  made  by  the  same  machine  ;  and  that  the  patentee,  at 
the  time  of  taking  out  the  patent,  not  having  any  machine  capable  of  pro- 
ducing paper  of  cufTerent  widths,  the  patent  was  void  (c). 

Another  rule  is,  that  if  it  appear  that  the  patent  was  granted  for  a  dif- 
ferent thing  from  that  mentioned  in  the  specification,  it  is  void  ((/).  Thus 
a  patent  "  for  an  improved  mode  of  lighting  cities,  towns,  and  villages," 
is  not  supported  by  a  specification  describing  an  improved  lamp  (e) ;  and  a 
brush  dinering  from  a  common  one  in  no  other  respect  than  the  hairs  or 
bristles  being  of  unequal  lengtlis,  is  improperly  described  in  a  patent  for  a 
new  invention  as  a  tapering  brush  (f).     Where  a  patentee  of  certain  ap- 


(i)  Lewit  ▼.  Marliiigt  5  M.  &  R. 
66;  10  B.&C.22;  4C.6c  P.  62. 
A  party  took  out  a  patent  for  an  im- 
proved nheariog  machine,  to  shear 
woollen  cloths,  and  claimed  four  things 
as  his  invention ;  one  of  them  was  a 

f roper  substance  to  brush  the  cloth, 
n  describing  the  machine  in  the  spe- 
ci6cation,  he  directed  plush  to  be  used 
for  this  purpose,  but  he  nowhere  stated 
that  this  was  an  essential  part  of  his 
machine.  Before  the  time  of  this  par- 
ty's invention,  some  kind  of  brush  had 
been  uniformly  used,  but  it  was  sub- 
sequently ascertained  that  with  this 
machine  no  brush  was  necessary : — 
held,  that  this  did  not  invalidate  the 
patent;  t6. 


(y)  Brunton  v.  Hatckei,  4  B.  &  A. 
541*. 

(f)  Rex  V.  EUe,  Bull.  N.  P.  76; 
11  East,  109,  n. ;  HiUv,  Thompion, 
2  Moore,  424 ;  8  Taunt.  375 ;  Holt, 
636;  3Mer.  629. 

(a)  Harman  v.  Playne,  11  East, 
101. 

(6)  Campion  v.  Benyon,  6  Moore, 
71  ;  3B.  6c  A.  6. 

(c)  Bloxam  v.  E/jm,  6  B.  &  C. 
169;  9D.&  R.216;  1  C.  &  P.  558; 
R.  &  M.  187. 

(d)  Rex  V.  Wheeler,  2  B.  &  C.  345. 

(e)  Cochrane  (Lord)  v.  Smethunt, 
1  Surk.  205.— Le  Blanc. 

(/)  Rex  V.  Mttcalfe,  2  Stark.  249. 
Kllenborough. 
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paxtWi,  belwcMi  t)i«  liiu*  of  \jMng  mi  tlir  pawnt  and  InioQing  th(  ^ 
i-iHestiun,  madf  ctTtain  improvcmcDtii  in  lib  nppamnu.  and  rn  the  tfoo- 
ticalioa  daimcj  the  niBcluna  lo  itnprorrd  u  a  ncv  inTcniiun  :  H  m 
held,  that  Ihia  did  nut  Bir«i-t  tlie  Tsldliy  of  tliv  pcMti,  u  tlit  public  Dugii 
to  hiiw  thu  advoiage  of  oU  imprnvcninils  dawn  to  the  tEin«  oTlbt  i}ie- 
nficiiion  Im). 

It  (|]DulIllK■Iloticl^d■t  the  cloie  of  thi>  ntbjed,  that  by  the  5  &  0  WOL 
IV.  c.  h:I,  *.  I,  it  beii«ct*d,  "that an V  peraua  ivlia  lu i;nuile*,  Mtj^er,* 
ntiicririir  hatli  oblaiiinl  oi  who  ilinll  IicraiAcT  obtain  tetter*  pauot  (bt  Ar 
■□le  makinf!,  cxeKuing,  vending  oi  uiing  of  any  inrenlion,  may,  Hit 
llrink  fit.  entn  vilh  the  clerk  of  the  ntlenu  of  Rngkiid,  Scotland,  or  Iip 
land,  retpcvtivel}',  aa  the  ca>e  may  be,  haring  tirtt  obtained  ifae  leart  if 
hi*  majfstv''  atiamey^encntl  or  aolieitot^geiictal,  in  cnae  of  an  Ed^ 
patent;  of  the  lord  advocale  or  ■olictloT'general  of  Scotlnnd,  in  the  ctmd 
n  Scotch  pBtrnl ;  or  of  his  inajeslj-'a  altmney-geiiCTal  or  KiliiHtar^iiMl  ' 
fnr  Ireland,  In  the  ca*e  of  an  Iriih  patent,  certilied  by  his  fiat  aaingai.- 
tiire.  a  diiclaiiner  of  anv  part  of  either  the  lilJe  of  the  invention  or  of  it" 
■giecification,  itatiiig  Ine  reason  for  stich  disclaimer,  or  may  with  nch 
leave  enter  a  tuemorandum  of  any  alteration  in  the  laid  title  or  apedflta- 
tion.  not  bi-ing  burli  di'^diiimcr  or  such  alteration  u  ahalj  extend  tl*  «*- 
rhulTe  ri^:1i!  .:.<::'  1  >>.  u^U  letter*  patent ;  and  mch  diaclaimer orine- 
montndL.i.i  :  ^  liled  hy  the  said  clerk  of  the  patent*,  tni 

inrolltii  -  ..  ,   ^lmll  be  deemed  nnd  taken  to   be  pi.rl  ct 

Mich  letters  paictit  or  such  apMJfication  in  all  Courta  wbaterer;  pro- 
vided alwayi,  that  any  person  may  enter  a  caveat  in  like  manner  ai  ca- 
veats are  now  used  to  be  entered  against  such  disclaimer  or  alteratiaB ; 
which  caveat  being  so  entered  shall  give  the  party  entering  the  sane 
n  right  to  have  notice  of  the  application  being  heard  by  the  allomn- 
general.  Sic. ;  provided,  also,  that  no  inch  disclaimer  or  alteration  shall  be 
receivable  in  evidence  in  any  action  or  suit  (save  and  except  in  any  pro- 
ceeding by  scirv/Mlai)  pending  at  the  time  when  such  disclaimer  or  ail*t- 
ntion  was  inrolled  ;  but  in  every  sucli  action  or  suit  the  original  title  and 
upecidcation  alone  shall  be  given  in  eridenee  and  deemed  and  taken  to  be 
the  title  and  spectlicBtion  ofthe  invention  for  which  the  letlen  patent  hare 
been  or  shall  nave  been  granted ;  provided  also,  that  it  shall  be  lawful  fiir 
the  attorney- general,  &c.  before  granting  such  fiat  to  require  the  paHy 
applying  for  the  some  to  advertise  his  disclaimer  or  alteration  in  such 
manner  aa  tn  such  atloniey-general,  &c.  shall  seem  nght,  and  ihalt,  if  he 
so  require  such  advertiaement,  certily  on  his  part  that  the  same  haa  been 
dulj'  made. 

4.  Whal  tciU  amounl  to  an  Infringrn'enl  of  a  Pu/cnt.]— There  seeml 
to  be  no  precise  rules  laid  down  in  any  of  the  authorities  as  to  what  wiU 
amount  to  an  infraction  of  a  patent;  but  the  true  principles  of  decision  in 
this  respect  seem  to  be  comprised  in  the  following  extracts  from  the  v^ 
ninn  of  Mr.  Justice  Rooke,  in  the  case  before  relerred  lo  of  Si-ulioa  f. 
Bull.  "  The  mechanical  iinpnjvcnicnl,  and  not  the  J'oriK  nfihe  MacAiac,  is 
the  object  of  the  patent ;"  and  if  this  mechanical  improremeat  be  intelli- 
gibly specified,  of  which  the  jury  must  be  the  judges,  and  be  imitated,  jl 
will  be  an  infHngement  of  the  patent ;  »o  that  in  a  caae  of  thia  tort  it  is  a 
question  of  Jiicl  to  be  decided  by  the  jury. 

5.   0/lhe  Rfmcdicifor  an  Infringtmrnt. 

I.   Bff  Scire  Fortiu.] — It  lias  been  before  pointed  out  under  whal  cii^ 

(g)  CrauUg  r.  BtvtrUf,  9  B.  &  C.  63  ;  1  Russ.  &  Mylne,  166. 
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eamitaiicct  a  9cin/aciat  can  be  obtained  for  the  infringement  of  letters- 
patent  (A). 

2.  1^  Iii;tmc<um.1— The  nature  of  this  work  will  prevent  any  thing 
more  than  a  notice  oi  this  subject  Formerly  this  remedy  was  not  granted, 
if  the  vdidity  of  the  patent  was  disputed,  without  a  previous  trial  at 
law(t);  more  modem  cases,  however,  have  taken  a  different  coune  (Ac). 
But  in  order  to  obtain  an  injunction,  the  party  must,  at  the  time  of  appi  v- 
iofi^  awear  as  to  his  belief  toat  he  is  the  original  inventor  (/);  or  that  he 
beeves  that  at  the  date  of  the  patent  the  invention  was  new,  or  had  not 
been  ptevioosly  known  or  used  in  this  kingdom  (m). 

3,  Bjf  Action  at  Law.'] — ^The  most  usual  remedy  for  the  infraction  of 
a  pat^t  is  by  action  on  tne  case  at  law,  in  respect  to  which  nothing  need 
be  said  here,  as  the  rules  regarding  that  mode  of  proceeding  have  been 
bdbfe  pointed  out  (n). 

By  5  &  6  WilL  IV.  c.  83,  s.  5,  it  is  enacted,  "  That  in  any  action 
bmqght  against  any  person  for  infHnging  any  letters-patent,  the  defend- 
ant on  pleading  thereto,  shall  give  to  the  plaintiff,  and  in  scire  facias  to 
repeal  such  letters-patent,  the  plaintiff  shall  file  with  his  declaration  a  no- 
tice of  any  objections  on  which  he  means  to  rely  at  the  trial  of  such  ae- 
tiooy  and  no  objection  shall  he  allowed  to  be  made  on  behalf  of  such  de- 
Ibndant  or  plaintiff  respectively  at  such  trial,  unless  he  prove  the  ob- 
jections stated  in  such  notice ;  provided  always,  that  it  shall  and  may  be 
lawfbl  for  any  judge  at  chambers,  on  summons  served  by  such  defendant 
or  plaintiff  on  such  plaintiff  or  defendant  respectively,  to  show  cause  why 
he  should  not  be  allowed  to  offer  other  objections,  whereof  notice  shall  not 
have  been  given  as  aforesaid,  to  give  leave  to  offer  such  objections  on  such 
terms  as  to  such  judge  shall  seem  fit  (o)." 

By  section  6  it  is  enacted,  *'  That  in  any  action  brought  for  infringing 
the  right  granted  by  any  letters-patent,  in  taxing  the  costs  thereof,  regara 
shall  be  l^  to  the  part  of  such  case  which  has  been  proved  at  the  trial, 
which  shall  be  certified  by  the  judge,  before  whom  the  same  shall  be  had, 
and  the  costs  of  each  part  of  the  case  shall  be  given  according  as  either 
party  has  succeeded  or  failed  therein,  regard  being  had  to  the  notice  of 
objections  as  well  as  the  counts  in  the  declaration,  and  without  regard  to 
the  general  results  of  the  trial." 

By  section  3  it  is  enacted,  **  That  if  any  action  at  law,  or  any  suit  in 
equity  for  an  account,  shall  be  brought  in  respect  of  any  alleged  infHnge- 
ment  of  such  letters-patent  heretofore  or  hereafter  granted,  or  any  scire 
facias  to  repeal  such  letters-patent,  and  if  a  verdict  shall  pass  for  the  pa- 
tentee or  his  assignees,  or  if  a  final  decree  or  decretal  order  shall  be  made 
for  him  or  them  upon  the  merits  of  the  suit,  it  shall  be  lawful  for  the 
judge  before  whom  such  action  shall  be  tried  to  certify  on  the  record,  or 
the  judge  who  shall  make  such  decree  or  order  to  give  a  certificate  under 
his  hand,  that  the  validity  of  the  patent  came  in  question  before  him, 
which  record  or  certificate  being  given  in  evidence  in  any  other  suit  or 
action  whatever  touching  such  patent,  if  a  verdict  shall  pass,  or  decree,  or 
decretal  order  be  made,  in  favour  of  sui^h  patentee  or  his  assignees,  he  or 

(h)  Vid9  anu,  403.  (m)  Stun  ▼.  De  U  Rum,  5  Russ. 

(t)  Anon.  1  Veni.  120.  322. 

(fc)  Bouium  ▼.  BuU,  3  Ves.  140.  (n)  See  page  441. 

?{)  //t/i  V.  Thompson,  3  Mer.  622;  (o)    The  notice  reqaired  by  this 

mod  see  5.  C.  2  Moore,  424 ;  8  Taunt,  section  nmst  be  given  in  addition  to 

375  ;  Holt,  636.  the  plea.  &c.,  alt  bough  that  sboold 

contain  all  the  terms  oi  objection. 

3m2 
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they  iIibII  receive  trthtt  rmli  in  nich  wit  nr  aclkm,  U>  be  tMxei  at  tbtK 
time*  the  taxed  cmti.  unlmthe  j'lilgf  niaktn^  inich  serand  or  Mber^crx 
or  order,  or  trying  audi  Kcond  or  oilivr  ■climi,  *haU  c«ttify  that  be  on^i 
iwit  la  hiiTc  (uch  treble  cmt*." 

Id  omiinmit,  the  ptatntifr  declnred  on  nn  agmmeni  bjr  the  dften^m 
nolloftvail  liiiaidrortHkesny  undui'  BdraiitogeoTaoonimanicHlioniiii^ 
Id  liim  hy  the  pluntiffof  ou  invnilioii  for  which  the  plaiotiff  iotendH  i« 
take  out  a  palint,  and  aui^ned  as  a  breach  thnl  lh«  defeiulaiil  frsudulnih 
ohlailied  a  patent  for  the  invcnlion  in  his  ova  name.  Evidence  that  tiit 
dtfcndnnt  iVaiidulenll^  oblninfd  a  paleut  in  hii  onn  name,  which  itir 
pbuntitr  aftcrwardi  agreed  ihould  remain  in  the  defendant'a  DBine,  ujoi 
cvrtain  termi.  which  lenni  the  defendant  before  the  commencement  of  fbr 
action  bail  rtnounced,  insisting  gpon  tbe  iavenKoo  m  bra  own,  nai  b^ 
to  maintain  this  breach  (o). 

A.,  naacrting  that  he  had  a  right  (a  a  patent  machine,  eorenanted  aiA 
B-  that  he  ahonld  un  it  in  H  Darlictilar  rnantier,  in  consideration  ot  Hhirii 
B.  covenanted  that  he  would  nnt  nee  any  other;  in  an  action  by  A.  (« 
ihe  covenant,  B  in  not  estopped  by  hia  covenant  from  pleading  in  bat  tn 
the  action,  that  the  invention  was  not  new,  or  that  Ihe  patentee  wai  not 
Ihe  ini^Dtor;  but  be  may  Ihiu  show  thnt  the  patent  was  void  (p).  b<'( 
fn  an  Mtian  brought  by  the  anignee  of  the  patentee  againl  the  poUnlrr, 
the  latter  ia  eslopppd  Tram  Blionin^  that  it  was  not  a  new  inveit<">i>  i 
against  bis  oicn  ilcfd  fi;), 

A  patent  prnntcd  to  the  pnlcntce  tlie  exrlusvve  pHvile^  of  making; 
using,  exercising,  and  vending  the  invention,  and  prohibited  other  peisons 
from  making,  usiup;,  or  putting  in  practice  the  invention :  it  was  hdd,  that 
the  merely  "  exhibiting  to  sale"  imitations  of  tbe  invention  was  not  aor 
.  infringement  of  the  patent;  and  a  count  in  a  declaration  which  ooljaK 
kged  an  expo«iire  lo  sale,  was  held  bad  on  general  demurrer  (r).  In 
another  case  b  patent  wns  granted  lo  the  plainlifffor  certain  machinery 
in  the  year  1821,  In  March,  18:(2,  the  Vice-Cliancellor  made  an  orfer 
for  the  trial  of  the  plaintiff's  right  in  an  action  in  the  Common  I^eaa.    A 

(a)  Smith  V.  Diik-iioa.  3  13.  &  P.  lioned,  was  not  nor  ia  a  naw   iaiei)- 

630.  lion ;    and  llie  plaiatilT  Kas  not  the 

(p)    lljy«e   V.    Mi'Ubu,  3  T.    R.  lirsl  or  true  iDvenlDr  of  the  impio>e- 

43B.  mcnls  ofihe  said  iodenlure  and  lellen- 

(V)  Oldham  r.  Langmiod,  3  T.  II.  palent  mentiODed  ;    il   was  licld.  aa 

439.— KeDyon.     Where  adeclarallon  general   demurrer,   that   if  the   pltii 

smied  that,  by  indenture,  after  ceciling  ainounlnl  Id  a  denial  of  the  plainlllF 

that  plaintiff  had  invenled  certjin  im-  having  invented  the  improyeinenls.  oi 

provemenls    ia    ihe    conslrarlion   oF  io   Ihe  $eDse   in    which  tbe;  allegeil 

InDms,  and  had  obtained  Ivttcispalent  him  to  have  done  an.  Ihe  defendaoH 

fur  such  invention,  and  that  Iir  hal  were  etlnpped  by  their  recilal  in  the 

agreed  with  defendant)  to  let  him  use  deed  from  canlradiciing  Ihe  fact ;  and 

ihe  laid  invention  for  a  cerlain  onrt  of  that  if  the  pleas  did  not  amount  to 

lent,  such  denial.  Imt  were  inleiided  inerelj 

ams.  to  allege  lliat  Ihe  plaialifTwas  not  the 

&c.     Plaintiff  coveoanled   lo  permit  sole  inventof,  ot  thai  Ihe    invention 

defBodanls  to  use  and  have  Ihe  uenelil  had  taken  place  long  before  the  patent 


.  granted  by  t)i 


)vonanled  lo  perform  Ihe  Ofiree- 

in  iheir  paii.    Uieach.  non-per-  278. 

>ce.    Pleas,  after  sFtiing  out  Ihe  (r1  Uintn- v.  II'iV. 

.  that  Ihe  supposed  invetition  M.647;  I  llai.  &  V 
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verdict  in  that  action  being  found  for  the  plaintiff)  and  a  rule  nisi  having 
been  granted  for  entering  a  nonsuit  or  for  a  new  trial,  on  the  ground  of 
ike  supposed  invalidity  of  the  patent  by  reason  of  an  insufficient  specilica- 
lion,  and  that  rule  being  ready  for  argument,  the  defendant  obtained  a  scire 
Jmcimi  to  repeal  the  patent.  The  Court  refused  to  postpone  the  discussion 
npon  the  rule  until  after  the  decision  of  the  Court  of  Queen's  Bench  upon 
the  Metre  focias  (f ). 

6.  Of  the  Assignment  of  a  Patent. "] — The  general  principles  that  have 
been  laid  down  before,  in  reference  to  the  assignment  of  a  copyright,  apply 
to  patents  also.  It  is  usual  in  the  patent  to  insert  a  proviso  that  it  shall 
lieeome  void,  if  the  patentee's  interest  sliall  be  assigned  to  any  persons 
exceeding  the  number  of  Jive  {t).  This  has  been  held  not  to  extend  to  a 
case  where  the  patentee  becomes  a  bankrupt,  whereby  his  property  is 
transferred  to  his  assignees,  although  their  number  should  greatly  exceed 
the  number  limited  in  the  8tatute(tf). 

A  patent  right  for  the  exclusive  exercise  of  an  invention  obtained  from 
the  crown  by  an  uncertificated  bankrupt,  is  affected  by  the  previous  assign- 
ment of  the  commissioners,  and  vests  in  the  assignees  (x). 

A.  by  indenture  (reciting  that  a  suit  was  depending  between  him  and 
B.  respecting  certam  patents,  and  that  the  same  could  not  be  assigned 
without  hazard  of  defeating  the  suit,)  granted  absolutely  the  said  patents, 
together  with  some  others,  to  C,  excepting,  however,  until  the  determina- 
tion of  the  aforesaid  suit,  such  patents  as  should  be  necessary  to  support 
A.'s  legal  title:  then  followed  a  covenant  that  A.,  upon  the  determination 
of  the  suit,  should  assign  the  excepted  patents  to  C,  and  that  until  such 
assignment  A.  should  stand  legally  possessed  of  the  same :  it  was  decided, 
that  the  legal  interest  in  the  excepted  patents  vested  in  C.  upon  the  de- 
termination of  the  suit,  without  further  assignment  (y). 

Where  a  patentee  has  been  paid  for  an  assignment  of  a  patent,  which 
was  obtainea  for  an  invention  that  was  not  new,  such  money  cannot  be 
recovered  back  again  if  the  patentee  has  not  acted  with  fraud.  Thus  A. 
having  obtained  a  patent  for  an  invention,  of  which  he  supposed  himself 
the  inventor,  agreed  to  let  B.  use  it  upon  payment  of  a  certain  annual 
sum  secured  by  bond ;  this  sum  was  paid  for  several  years,  when  B.  dis- 
covering that  A.  was  not  the  inventor,  but  that  it  was  in  public  use  before 


{0  HatDorth  V.  HardcastU,  4  M.  & 
Scott,  448 ;  10  Biog.  551 ;  2  Dowl. 
P.  C.  802. 

(()  Where  a  bond  was  given  for 
payment  of  10,000/.,  with  a  contlition 
that  the  money  should  be  paid  oa  the 
obligee's  procaring  subscriptions  for 
9000  shares  in  a  company  to  be  formed 
4>f  many  persons,  for  the  purpose  of 
becoming  assignees  of  a  patent,  and 
carrying  on  the  patent  process ;  and 
the  patent  contained  a  proviso  that  it 
should  b^  void  if  assigned  to  moie 
than  five  persons :  it  was  held,  that 
the  obligee  mast  be  presumed  to  know 
of  that  proviso,  and  that,  as  the  bond 
was  subject  to  a  condition  for  the  per- 
formance  of  an  illegal  act,  it  was  void ; 
Ducergier  v.   FsUoires,  10  B.  &  C 


826 ;  I  Clark  &  Fin.  39 ;  2  M.  &  P. 
364. 

(it)  Bloxam  ▼.  Elsee,  9  D.  &  R, 
215;  6  B.  &  C.  169;  1  C.  &  P. 
558:  R.&  M.  187. 

(i)  Hesse  v.  Stevenson ,  3  B.  fc  P. 
565.  An  act  of  parliament  empower- 
ing a  bankrupt  patentee,  his  executors, 
administrators,  and  assigns,  to  assign 
the  right  to  a  greater  number  than 
allowed  by  the  letters-patent,  and  de- 
clared to  be  a  public  act,  does  not 
enable  either  the  bankrupt  or  his  as- 
signs to  make  a  better  title  that  they 
could  before  the  act ;  tfr. 

(v)  Cartwright  v.  Amatt,  2  B.  & 
P.  43  ;  and  see  Power  v.  Walker,  3 
M.  &  Sel.  7,  cited  ante* 


CopyiighC  and  Palent,  * 

A.  obtained  his  patent,  brought  an  action  for  monef  had  and  received  1» 

recover  back  the  amount  of  the  annuity  paid :  but  it  woi  held  ibsl  in 

oDulcl  not  rccoTBr(i).     And  it  has  been  dazided  that  wherv  a  licence lo 

n  patent  machinei  is  granted  by  indenture,  in  vbich  i«  i»  r«il»d 

ttat  the  KntnloT  hai  invented  the  niachinm,  end  has  obtained  leltin-lK* 

tent  Tot  Ste  sole  use  of  the  invention,  and  inroUed  the  (pecification,— [l«^ 

lies  fand  jlrivies)  to  the  deed  are  estopped  from  pleading  either  thai  ik 

-  -  ■■"'  B  new  invention,  or  that  the  grantor  i  .  .,     <•    .- 

10  epecilication  vas  inroUGd{a). 


It  llic  Snl  in- 
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CHAPTER    VII. 
DEFAMATION. 


1.  Natnrt  of  DefMMation  ....  1349 
S.  What  will  eosuiUute  Drfa- 

matUn 1950 

3.    Of  privileged  Communiem* 

lima 1362 


4.  0^  Special  Damage 1372 

5.  Uf  the  Publieation c6. 

6.  Of  the  Action  Jar  Defama' 

tian 1374 


It  has  been  usual,  in  most  vorki  of  this  kind,  to  divide  into  separate 
chapters  the  oonstderatioB  of  defamation  by  writing,  which  is  termed 
Libel,  and  defamation  by  words,  which  is  usually  tenned  Slander,  But 
as  the  only  distinguislnng  difference  between  libel  and  slander  is,  that 
words  that  may  be  actionable  in  the  former  instance,  on  account  of  the 
deliberate  manner  in  which  they  are  published,  may  not  be  actionable 
when  spoken  in  a  hasty  manner,  from  the  heat  of  the  moipent ;  we  sliall 
consider  boUi  these  subjects  under  one  head,  contenting'ourselves  with 
marking  the  difference  we  have  noticed,  whenever  circumstances  require  it 


Sect.  I. — NATuaa  op  Defamation, 

De&mation  is  the  publishing  something  respecting  the  chars{6ter  of 
another,  either  by  writing,  signs  or  pictures,  or  words  sm»ien,  whereby 
he  IS  fiable  to  be  prejudice  in  the  estimation  of  his  friends  at|d  asscRiilates, 
and,  as  a  consequence,  sustain  the  damage  incident  to  thi  loss  of  their 
friendship  and  support.  Where  the  woras  published  naturally  induce 
tlds  consequence,  no  damage  need  be  shown  on  the  part  of  the  plaintiff 
as  such  a  result  will  be  presumed  to  have  occurred.  Where,  on  the  con- 
trary, the  words  publislied  are  not  calculated  to  produce  this  eflect  of 
themselves,  but  become  prejudicial  owing  to  some  peculiar  situation  m 
which  the  party  stands  of  whom  they  are  q>oken,  then  aetuar  damage 
must  be  proved  to  have  resulted  from  them,  to  render  them  actionable. 

The  following  rules  have  been  laid  down,  by  which  any  words  spoken 
may  be  tested,  to  ascertain  whether  they  are  actionable  or  not,  though  in 
the  case  of  written  defamation  a  still  more  rigid  rule  prevails.  The  first  is, 
that  to  constitute  them  slanderous,  the  words  must  contain  an  express  im- 
putation of  some  crime  liable  to  punishment,  and  the  change  upon  the 
person  spoken  of  must  be  precise ; — the  other  is,  that  the  words  must  be 
of  p?obt^e  ill  consequence  to  a  person  in  his  trade,  j^feedon,  or  an 
office,  so  as  to  induce  some  certain  or  probable  temporal  loss  or  da- 
mage (a). 

It  matters  not  with  what  motive  a  man's  character  may  be  defamed ; 
for  if  the  tendency  of  an  alleged  libel  be  to  injure  the  plaintifi^  if  is  the 
duty  of  the  judge  to  state  to  the  jury  that  the  pubUcatton  is  a  librf,  with- 
out leaving  it  to  them  to  consider  whether  it  was  the  intention  of  the  de- 
fendant to  injure  the  plaintiff(6),  since  in  a  case  of  this  sort,  the  defen- 
dant must  be  taken  to  have  intended  the  consequence  of  his  own  act  (c). 

(a)  Bac.  Abr.  tit.  Slander.  (e)  Ibid, 

ib)  Htiire  v.  Wilson,  4  M.  &  R.  605  ;  9  D.  &  C.  G43. 


1330  D^amalian. 

In  ftn  action  for  a  liM,  wh«re  tlt«  laiipinge  U  ambiguoiu,  md  it  n 
duublfiil  whether  It  inipute*  tny  Injurioiu  maticr  to  the  plunliUf.  the  pni- 
|>or  qucation  for  tha  jury  u,  not  wbcilicr  the  iDtention  of  the  publulin  bt 
to  iniur«  the  plaiiitiA',  but  wh«tbn  llw  lendeucy  of  tli«  mattube  iniuriou 
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«  of  the  o 


1  that  have  deddcd 


Ws  win  now  proceed  ti 
u  to  the  imputatloo  of  crime  cnnsLituting  defamation. 

1.  ^n,)u^i/»>no/-,l/„rrf,r,W^1,e  charf,-ingaii  indivHi.al  willi  l,a™g 
committed  the  crime  ot"  murder,  is  actionable  whether  ipokta  or  wrilltn. 
Thus  the  words  "  I  am  thoroughly  convinced  that  joa  are  guilty,  (innu- 
endo, of  the  death  of  D.  D.),  and  rather  than  you  should  go  without* 
haneman,  I  will  hang  you,"  are  actionable  (e). 

"Hte  words  "  I  think  the  present  business  ought  to  have  the  most  rigid 
inquiiy,  for  he,  the  plaintif)^  murdered  his  first  wife;  that  is,  he  adminis- 
tered improper  medicines  to  her  for  a  certain  complaint,  which  was  the 
cause  of  her  death,"  are  actionable,  and,  if  doubtful,  the  doubt  it  cured  by 
the  verdict  (J"). 

2.  Imputalion  of  Thieving.'] — Calling  a  party  a  thief  either  ci'rd  wire 
or  otherwise,  is  actionable.  Tlius  if  one  call  another  thief,  together  with 
many  other  names  of  genera!  abuse  not  imputing  crime,  and  on  no  other 
evidence  being  given  to  esplnin  the  sense  in  which  the  word  thief  was 
used,  the  jury  find  for  the  plaintiff)  tlie  Court  will  not  net  the  verdict  aside, 
for  the  action  may  be  maintained  for  the  word  thirfig).  And  if  one 
party  should  sny  of  another,  "he  was  put  in  the  roundhouse  for  stealing 
ducks  at  Crowland,"  it  is  actionable,  if  Luid  to  have  been  spoken  falsely 
and  maliciously  (A).  And  it  was  held  on  motion  in  arrest  of  judgment, 
that  the  words  "  you  robbed  W,,"  were  sufficient  to  sustain  the  verdict, 
although  there  was  no  eolloquiiim  showing  the  sense  in  which  the  word 
"  robbed"  was  ueed(i);  because  if  it  were  used  in  any  other  than  its  litpral 
sense  the  defendant  shoulil  show  it  (k).  So  are  the  words,  "  you  have  done 
an  act  for  which  I  can  transport  you,"  without  colloi/uiuiH  or  innuendo  (/), 

()i>  B«iw  V.  Hfrfn,  a  Wils.  3oa 
(i>  Tomtinson  v.  Brittltiaisk.  I  Nev. 
(in  (rrar),       &  M.  4S5  ;  4  B.  &  Adol.  630. 
960.  (1^)  Ibid. 

5  U.  &  R.  (f>  Cui-li,  V.  Curii,,  4  M.  U  Scott. 

"""     10  Bing.  447. 


(d)  Fiii«r  T.  Cltmenl,  10  B.  &  C. 
473. 

(«)   Piakt  V.    O^Aan.   (in  ittpt). 
Cowp,  275  1  3  W.  Bli 

(J)  Ford  V.  Frimr. 
387. 

(g)  Pffold  V.  Wtilcolt,  3  K.  R. 


JVhat  wUl  constitute. 


1351 


or  the  words,  ^*  he  is  a  thief,  and  robbed  me  of  my  bricks,^'  without  any 
introductory  averment  (n). 

Where  a  declaration  for  slander  stated  by  way  of  inducement,  that 
plaintiff  was  a  pork-butcher,  and  then  charged  defendant  with  publishing 
to  plaintiff  in  the  presence  of  other  persons,  these  words  of  and  concern- 
ing the  plaintiff: — "You  are  a  bloody  thief!  who  stole  F.'s  pigs?  You 
did,  YOU  bloody  thief,  and  I  can  prove  it :  you  poisoned  them  with  mustard 
and  brimstone/'  Innuendo,  that  plaintiff  was  guilty  of  pigstealing.  The 
jury  found  that  the  words  were  not  intended  to  impute  felony,  but  were 
cpoken  of  plaintiff  in  relation  to  his  trade;  and  it  was  determined  that  the 
plaintiff  was  not  entitled  to  recover,  as  the  words  used  did  not  show  that 
they  were  spoken  of  him  in  relation  to  his  trade,  and  as  no  colloquium 
coDoeming  his  trade  was  laid  in  the  declaration  (<o). 

Wheve  a  declaration  stated  that  the  defendant,  intending  to  cause  it  to 
l>e  believed  that  the  plaintiff  was  guilty  of  stealing,  published  a  libel  con- 
cerning him.  The  libel,  as  set  out,  was  headed  *^  Horse  Stealer,"  and 
then  alleged  that  the  plaintiff  was  taken  up  on  suspicion  of  having  stolen 
4t  horse,  by  a  constable  who  was  informed  that  "  such  a  character*'  was  at 
«  certain  public-house ;  it  then  went  on  to  state  circumstances  of  suspicion 
against  the  plaintiff,  and  ultimately  that,  having  obtained  permission  to 
go  out  of  the  constable's  sight,  he  made  his  escape,  but  was  retaken,  and 
confined  in  gaol  for  examination.  Innuendo,  that  the  plaintiff  was  guilty 
of  feloniously  stealing  a  horse.  The  defendant  pleaded  the  general  issue, 
and  then  a  justification  as  to  all  parts  of  the  libel  except  the  word  ''  horse- 
stealer," setting  out  in  this  latter  plea  the  several  circumstances  related  in 
the  libel :  it  was  held,  that  as  the  declaration  alleged  that  the  libel  was 
intended  to  convey  a  charge  of  felony,  and  this  intent  was  not  denied  by  the 
plea,  the  statement  of  circumstances  of  suspicion  to  excuse  part  of  the 
libel  was  no  sufficient  justification ;  although  it  would  seem  that  where 
a  libel  contains  propositions  that  may  be  separated  from  each  other,  one 
nuMT  be  justified  apart  from  the  rest  ( p). 

Where  the  defamation  complained  of  was  that  the  defendant  had  said 
^  who  stole  the  parish  bell-ropes  ?"  with  an  innuendo,  that  the  plaintiff, 
vhflst  churchwarden,  had  stolen  the  parish  bell-ropes :  it  was  decided, 
that  as  the  churchwarden  had  the  possession  of  the  bell-ropes  belonging  to 
the  church,  he  could  not  be  guilty  of  stealing  them ;  and  therefore  no  ac- 
tion would  lie  for  the  words  spoken,  as  they  did  not  impute  an  indictable 
ofieuce  (9). 


(fi)  SUneman  v.  Dntton,  10  Biog. 
402  ;  4  M.  &  Scott,  174.  On  an  ac- 
tion of  slander  for  accusing  plaintiflT 
of  feloniooserohealement.  it  appeared 
that  the  plaintiff  bad  been  chosen  and 
sworn  in  at  a  court-leet  held  by  a  cor- 
poration, as  chamberlain  of  certain 
commonable  lands.  The  duties  of  the 
chamberlain  (who  received  no  remu* 
aeration)  were  to  collect  monies  from 
the  commoners  and  other  persons  using 
the  commonable  lands ;  to  employ  the 
monies  so  received  in  keeping  the  lands 
in  order  >  to  account  at  tne  end  of  the 
year  to  two  aldermen  of  the  corpora- 

3 


tion.  and  to  pay  over  any  balance  in 
his  hands  to  his  successors  in  office : 
it  was  decided  that  the  plaintiff  was 
not  "  a  servant,  or  person  employed 
in  the  capacity  of  a  servant,"  within 
the  7  &  8  Geo.  IV.  c.  29,  s.  47,  as  to 
embezzlement.  Williams  v.  Stottt  1 
C.  &  M.  675 ;  3  Tyr.  688.  SembU, 
that  a  verbal  imputation  of  fraudulent 
embezzlement  in  an  office  of  the  above 
description  would  not  be  actionable. 

(0)  SihUy  V.  Ttmlins,  4  Tyr.  90. 

(  p)  Mountney  v.  Watton,  2  B.  & 
Adol.  673. 

(q)  JaekMon  v.  Adams,  2  Scott,  699; 

u5 


iting  Perjury.] — Thu  »   alio  actioiiaUs,  vrliMlia'  vhtHa 
.-   .       lilt  ppiHury  can   only  be  cam rn ill ed  where  the  partj 
hM  the  Mtli  adnuniiiered  by  ■  penMi  legally  igiiBlified   for  llial 


tpokeii.     But  ppiHury  can   only  be  caoirnitled  where  the  party  i< 

hM  the  Mill  adnuniiiered  by  ■  penMi  legally  igiiBlified   for  Hat  mrptxt; 

therefore  saying  uf  ihe  plaintiS'  tbut  te  hni  fortworn  himaplC  and  ^i  Ihi 


Uie 


dercndant  had  three  endences  that  would  prove  it,  ii  not  «etiaiiaUc  «i 
fflit  ghowing  that  the  wordt  wrre  (|mken  with  reference  to  some  judiciil 

Eraceeiliiig  in  trUich  the  plaiotitT  had  been  iwom :  but  it  would  be  if  lie 
ad  uid  thnt  he  «as  pnjurtd,  because,  aa  we  h&ve  ibown  befoi*,  peijnij 
can  only  be  committed  in  a  judicial  or  authorized  pn>ceediDg  (r).     So  tic 
word*,  "  his  oolh  ought  not  to  be  taken,  for  he  has  been  a  foraworn  nuD,     ' 
ami  I  can  bring  people  to  prove  it;  and  thai  they  who  know  him  wiU  M    ' 
nt  in  thf  jtny-box  with  him,"  ore  not  actionable  pfr  u:{t). 

The  defendnnl  saying  of  the  plaintiff  that  "  he  wu  under  a  chaise  eti 

~  fcution  for  perjury,  and  that  G.  W.  (an  attorney  of  that  name)  hul 
ittomey-^neral's  directionB  to  prosecute  the  plaintiff  for  peijnry."  a 
aetioBabiG ;  for  afler  verdict  (hy  which  the  jury,  who  are  lo  judge  irf  the 
intent  of  the  speeker,  uiutt  be  taken  to  have  negatived  that  he  meanl  tn 
speak  of  a  prooecution  for  a  perjury  which  the  plaintiff  had  not  coniniiLttd,) 
the  words,  not  having  been  justided,  must  be  taken  to  be  false;  and  beiif 
unqualified  by  any  content,  and  unexplained  by  any  occaiion  to  wuraiit 
ftem,  the  law  infen  malice  from  the  falsehood  of  an  aecuaation  whidi,  b  i 
the  connuDn  aoceptstion  of  the  worda,  impinn  pe^ui;  to  Am  ^nUiff(t),   i 

4.  Imputing  Furgery.'] — This  is  actionable  n1»o,  whether  written  or 
spoken.  But  09  the  v ard  Jiirgfry  may  be  used  in  reference  lo  a  trans«- 
tion  nut  puni«liable  by  laiv,  it  would  seew,  thai  to  make  it  actionable, 
where  il  ia  iinjjntcd  uitil  iwc,  ll  miiHl  he  niiilcd  with  such  nords  of  cx^la- 
naticn  aa  will  aerve  to  show  that  the  Iransaction  it  reftr*  to  w«a  m  ptmnli- 
able.  Thui  no  action  lie*  for  these  wordi,  "  1  will  lakebim  to  Bow-«tncl 
on  a  chai^  of  forgery,"  without  intivrndo,  because  they  do  not  directly 
charge  the  person  of  whom  they  are  spoken  with  felony  (u).  But  in  ano- 
ther case,  it  was  held  by  the  Giurt  of  Common  neas,  that  the  voi^ 
"  You  are  a  rogue,  and  I  will  prove  you  a  iogat,Jbr  you  forged  Try  tuau," 
were  actionable  (r). 

Advertisement  in  a  newspaper  as  followi:  "TobiH-hrokenandoAeif. 
Caution.  Reward.  Whereas  infonDation  has  been  given  to  me,  Iliat  at- 
tempta  hare  been  made  to  obtain  the  discount  of  a  bill  of  exchange,  beaiing 
date,  London,  May  26,  1825,  and  purporting  to  be  drawn  by  one  Jobn 
Stockley  upon  and  to  be  accepted  by  the  Dowager  Lady  P.  TumDr  Ibt 
eOOOl.  with  interest,  payable  twelve  months  after  date  to  the  order  of  the 
■aid  J.  Stockley,  I  do  hereby  give  notice  on  behalf  of  the  Dowager  Lady 
P.  T.,  Ihat  she  has  not  accepted  such  bill,  and  that  if  her  name  sboald 
appear  on  any  such  instrument  the  same  has  been  forged  ;  or  her  hand- 
writing to  the  said  acceptance  of  the  said  bill,  if  genuine,  has  been  obtained 
hy  fVaud,  in  total  ignorance  on  her  part  of  the  intended  el^t  of  tbe  tig- 
nature.  Any  person  who  will  give  positive  information  to  mc  of  the  party 
tnpossenion  of  the  said  instrument  shall  be  handsomelv  rewarded.  TTia- 
maa  Binns :"  it  was  held  not  a  libel  on  Stockley,  at  least  without  inna- 

3  Bing.  N.  tt.  403  ;  1  Hodges,  339. 
The  word)  lo  laid  in  Ibe  declanlioa 
WBTeheU  not  to  b«  proved  by  evidence 
of  K  GonversalioD,  in  which  the  dahB- 
danl  charged  the  plaintiff  with  frau- 
dolenlly  selliog  the  ropes  for  asmslhir 
sum  than  he  had  given  for  dwn  ;  ib. 
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endo  and  proof  that  he  was  the  person  designed  to  be  charged  with  hav- 
ing foigea  Lady  P.  Turner's  name  {y), 

6.  Impidaiimi  of  Sioindling.l^^The  same  obsenrations  made  in  refer- 
ence to  forgery  will  apply  also  here.  If  a  party  be  called  a  swindler,  im 
«Mrdt  0jify,  BO  action  win  lie ;  hr  in  common  conyersation  among  vulgar 
people,  aueh  a  word  may  be  meant  to  convey  only  that  he  was  a  cunning 
or  tiieking  man  (g).  Bat  if  the  word  "  swindler  be  united  with  words  of 
-eripiination,  showing  that  it  is  intended  to  diaige  htm  wiili  an  ofience 
^ogntftMe  by  law,  men  it  will  be  actionable  whether  torUten  or  qtoken. 
Urn  to  say  of  one  who  caixies  on  the  business  of  a  com  vender,  * "  You 
nvea  rogue  and  a  swindling  rascal ;  yon  delivered  me  100  bushels  of  oats 
worst  ^  6dL  a  bushel  dian  1  luur^ned  fpr,"  is  actionable,  and  entitles 
liMi  to  a  verdict  without  proof  of  special  damage  (a).  So  where  the  de- 
rimrarton  stated,  that  the  jdaintiff  was  an  auctioneer  and  appraiser,  that 
the  defendant  had  employed  him  as  an  apjiraiser  to  value  certain  goods, 
JBftd  that  he  spoke  of  nim  and  of  his  valuation — "  He  is  a  damned  rascal ; 
Jie  has  dieated  me  out  of  100/.  nn  the  valuation :"  it  was  held  sufficient 
after  verdict  (6). 

In  the  following  case,  where  in  an  action  for  a  libel,  the  declaration,  after 
mcttififf  that  divers  persons  had  been  associated  tpg^etfaer,  under  the  name 
of  "  The  Society  of  Guardians  for  the  Ph)tection  of  Trade  against 
Swindlers  and  Sliarpers;"  and  that  the  defendant,  under  colour  of  oeing 
the  secretary  of  the  said  society,  had  fixun  time  to  time  published,  and  was 
nceustpmed  to  publish,  certain  printed  reports  for  the  purpose  of  denoting 
to  the  members  of  the  said  society  the  names  of  such  persons  as  were 
deemed  swindlers  and  sharpers,  and  improper  persons  to  be  proposed  to 
be  balloted  for  as  members  of  the  said  society,  set  out  the  followmg  libel 
of  and  concerning  the  plaintiff:  "  Society  of  Guardians  for  the  Protec- 
tion of  Trade  against  Swindlers  and  Sharpers :  I  (meaning  the  defend- 
ant) am  directed  to  inform  you,  that  G.  (meaning  the  plaintiff)  and  C. 
are  reported  to  this  society  as  improper  to  be  proposed  to  be  balloted  for 
as  members  thereof.  (Meaning  that  the  plaintiff  was  a  swindler  and 
■harper,  and  an  improper  person  to  be  a  member  of  the  said  society).*' 
After  verdict  for  the  plaintiff,  and  writ  of  error  brought,  it  was  held,  that 
the  innuendo  was  not  warranted  by  the  libel ;  and  that  the  words  of  the 
libel,  unexplained  by  introductory  matter,  were  not  actionable  (c).  So  it 
was  held,  tnat  a  libel  contained  in  an  advertisement  by  two  tradesmen  in 
partnership,  stating  that  they  deemed  it  necessary  to  caution  their  friends 
against  a  fraudulent  representation  that  any  part  of  their  business  had 
been  removed,  it  being  obvious  that  their  concern  was  still  carried  on 
aolely  at  at  No.  9,  Mansion  House  Street,  and  that  they  had  no  connexion 
with  a  shop  recently  opened  in  another  place,  under  circumstances  grossly 
misrepresented,  and  highly  discreditable,  with  a  view  of  defrauding  them 
of  a  part  of  their  business — is  not  juslified  by  proof  that  the  person 
aDuded  to  Twho  had  been  for  several  years  in  partnership  with  them)  had 
issued  a  bill,  in  which,  after  thanking  his  friends  for  their  fovours  during 
bis  residence  at  No.  9,  opposite  the  Mansion  House,  he  stated  that  he  had 
removed  his  establishment  to  another  place,  where  the  business  would  be 
carried  on  under  the  firm  of  R.  R.  C.  and  Co. ;  and,  in  addition  to  this, 

(v)  Stoekley  v.  Clemtut,  4  Bing.  (6)  Bryant  v.  LoxUm,  11  Moore, 

162  ;  12  Moore,  376.  344. 

(f)  SavilU  V.  Jardine,  2  H.  Black.  (c)  Goldrtein  v.  Fos$  (io  error),  1 

631 .    Std  vide  3  Camp.  461.  M.  &  P.  402 ;  6  B.  &  C.  154  ;  2  Y. 

(a)  ThMids?.Ja«Jbon,3BiDg.l04;  &  J.  146;  9  D.  &  R.  197  ;  4  Biog. 

10  Moore,  425 ;  2  Biog.  153.  489 ;  2  C.  &  P.  252. 
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faail  out  ant  U>  Aop  iVtor,  "  R.  R ,  C.  and  Co^  miMv»d  ftvn  ovpNtt 
ihaMannion  Muuw'^i./).  Itwuhcld  tn  «nv  om  ttiat  llie  wui^  -  ht 
ha*  iScr.auded  a  mcalinan  af  a  roan  horu,"  were  not  •cUoiubtc  vitbnit 

An  Rcllon  on  ilie  cb»  for  &iying  of  ■  nierchBot,  "  he  hai  bniu|lil  i 
Ctbo  bill  of  Udin;;  fiir  half  ihe  cargo  (meaning  the  lading  cf  la  pailiculir 
•bip)  ■Irendy,"  whereby  he  vat  injured  oi  luch  ntcrchsnl,  and  Imt  Ibe 
coundvncK  of  several  perwnu,  (nitbout  uaimug  them,)  wa>  hM  nol  main- 
tainable, Olid  judgnient  wai  accordingly  arrealed,  become  ihe  wonb  did 
rot  of  themselvei  impute  anv  crime  (_/").  The  worda,  "  you  are  a  r^ulir 
pTover  under  bEiikruptciea.  '  u  they  coaveyed  no  impulalioa  upMi  tbt 
^■Intifi*  in  the  way  of  liis  trade,  ore  not  lu  ihemaelvei  actiMialde((), 
ThcM  CBiBi  come  luitlrr  ihc  ruic  deciding  that  wards  are  never  actioaantiv 
unlcu  they  convey  to  llie  bearer  an  expren  imputation  of  wme  cttme 
liable  to  puniibinanl  (A). 

But  to  print  of  any  penon  that  he  ii  a  "  iwindler,"  is  a  libel,  and 
kclionDble(i} ;  and  >o  a  letter  writluii  to  a  third  perion,  calling  plaintiff 
"  a  villain,"  wai  held  lo,  without  sny  proof  of  special  damage(A:). 

6.  Cotutructiint  of  n'orJi  *y  wiidi  a  Crime  a  cJiarged.} — The  de&ma- 
tiun  in  nil  ca«>  of  thia  lort,  remilts  tram  the  idea  communicalo]  to  die  < 
third  party ;  tlierefore,  the  question  in  an  action  for  words,  ii  not  what  ibt  I 
Mrty  ininp  them  coaaidered  their  meAning,  by  any  aecret  reserralian  in  | 
hit  own  mind,  but  what  he  meant  to  have  understood  as  their  mpaning  by 
tUf  party  lo  whom  lio  kLtlcrcd  lliem  (/) ;  so  that  wordii  imputing  a  crime 
are  actionable,  though  they  describe  it  in  vulgar  laneuage,  and  not  in 
technical  terniB(ni).  And  words  will  be  actionable  if  they  have  a  ilander- 
mis  signiUcation  in  a  certain  place,  if  published  in  that  place,  although  ibt 
■ame  words  iTould  not,  if  published  elsewhere.  As  for  example,  an  action 
lies  to  say  of  a  barrister  in  the  north  of  England,  "  he  is  a  da^downdilly," 
because  those  words  there  signify  ombideiter{n).  And  it  is  not  necenaiy 
to  ascertain  the  meaning  of  such  English  words  as  have  a  local  aignifio- 
tion  by  an  averment ;  for  it  is  to  be  presumed  that  the  judge  undentindl 
their  meaning;  and  if  he  do  not,  il  may  be  learnt  from  the  witnesses (o). 
In  other  castas  the  words  made  use  of  must  be  understood  by  the  Court  in 
the  same  sense  as  the  rest  of  mankind  would  ordinarily  understand  them ; 
therefore,  where  one  said  of  another  that  his  character  was  infamous,  ftc ; 
that  delicacy  forbade  him  from  bringing  a  direct  charge,  but  it  was  a  male 
child  who  complained  to  him ;  such  words  were  undeTstood  to  mean  a 
charge  of  unnatural  practices,  and  sufficiently  certain  in  tliemielves  to  be 
aclio[iabIe  without  the  aid  of  an  innuendo  (o  that  purpose,  which,  it  waa 
admitted,  could  not  enlarge  the  sense ;  and  it  was  decided,  that  such  words 
could  not  be  justified  by  any  plea  naming  for  the  first  time  the  penon 
from  whom  the  defendant  heard  the  complainl(p). 

But  in  an  action  for  words,  which  may  be  understood  tu  convey  ■  charge 

(d)  Chubb  V.  FioBBigaH,  6  C.  i  P.  (*)  Btll  r.  Slo«t.  1  B.  St  P.  331, 

431.— Psrk,  J.  (0  Iliad  v.  AmMdet,  6C.UF. 

(t)  Richardion  V.  Atltn  (in  error),  308.-Denni«n. 

3  Chit.  657-  (m)  Ci<;inan  v.  Coftein,  3  Dougl. 

(f)  FiiH  V.  Linder,  3  D.  &  P.  SO;  3  B.  &  C.  285,  D. 

3Ta.  (n)  Anaiian  T.  Blfl/i(U,  East,  314  i 

(g)  Almndrr  v.  AngU,  4  M.  &  P.  Coin  r.  Havilaud.  Cro.  Elis.  250  i 
870  ;  S.  C.  oota.  Aagtt  T.  AltiandtT.       SUitr  v.  Frauta,  Hob.  126. 

7  Bing.  119-  l")  1  Itol.  Abr.  86.  pi.  1. 

(h)  HMy.SchoUJieid,5T.V..m\.  (p)  WcolaiHh  y.  Mradmci,  5  East. 

(i)  J-AntM  t.  Sliurt,  1  T.  R.  748.      463 ;  2  Smith,  28. 
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either  djetony  or  fraud,  although  they  would  be  actionable  in  the  latter 
■erne  as  well  as  the  former,  if  the  declaration  contain  an  innuendo  that 
the  defendant  thereby  meant  to  impute  felony  to  the  plaintiff,  this  is  mate** 
rial  and  must  be  made  out  in  evidence  (9).  And  so  if  words  which,  by 
themselves,  expressly  charge  a  felony,  are  accompanied  by  an  express 
aUusioii  to  a  transaction  which  merely  amounts  to  a  breach  of  trust,  no 
aetion  wiU  lie(r);  and  the  same  rule  will  hold,  if  the  transaction  were  a 
mere  breach  of  contract  (s).  The  heading  prefixed  to  a  paragraph  will  be 
read  with  the  rest  of  it,  and  the  whole  taken  in  the  ordinary  meaning  of 
the  words  (/). 

7.  ImmUing  immoral  Conduct,"] — The  law  as  it  now  stands  is  so  uncer- 
tain in  tnis  respect,  that  it  is  next  to  impossible  to  lay  down  any  general 
miei,  though  it  has  been  considered  that  any  charge  of  immoral  conduct, 
although  in  matters  not  punishable  bylaw,  is  libellous  (u).  Thus  it  is 
libellous  and  objectionable  to  publish  of  a  man  that  he  has  been  guilty  of 
gross  misconduct,  and  insulted  females  in  a  barefaced  manner  (x) ;  or  to 
poUish  of  a  protestant  archbishop  that  he  attempts  to  convert  catholic 
priests  by  offers  of  money  and  preferment  (y).  But  calling  a  woman  a 
whQjre  is  not  actionable  except  in  the  city  of  London,  by  reason  of  the 
custom  there  to  cart  whores :  and  then  the  words  must  charge  that  she 
was  a  whore  in  London,  as  it  is  not  sufficient  if  the  declaration  merely 
allege  that  she  resided  there  (2:).  These  words  spoken  of  a  woman :  "  I 
have  kept  her  common  these  seven  years;  she  hatn  given  me  the  bad  dis- 
order, and  three  or  four  other  gentlemen,"  are  not  actionable,  because  they 
may  refer  to  time  past.  So  charging  a  person  with  having  had  a  conta- 
gious  disorder  is  not  actionable,  because  it  is  no  reason  why  the  company 
cia  person  so  charged  should  be  avoided  (ri).  s 

So  these  words,  *'  the  Rev.  John  Robinson  and  Mr.  James  Robinson, 
inhabitants  of  this  town,  not  being  persons  that  the  proprietors  and  annual 
subscribers  think  it  proper  to  associate  with,  are  excluded  this  room," 
published  by  posting  a  paper  on  which  they  were  written,  purporting  to 
be  a  regulation  of  a  particular  society,  were  held  not  to  be  a  libel  (6). 
The  same  decision  was  come  to  for  representing  to  the  committee  for 
managing  a  volunteer  corps,  that  one  of  their  members  was  an  unfit  and 
improper  person  to  continue  a  member(c).  And  it  would  seem  that  words 
imputing  evil  inclinations  to  a  man  which  were  never  brought  into  action, 
are  not  actionable  (</). 

8.  Imputing  Insolvency  to  a  Trader.'] — This  is  actionable  whether 
written  or  spoken ;  so  that  saying  of  an  innkeeper,  "  he  is  a  bankrupt, 
he  will  be  in  the  Gazette  in  a  twelvemonth,  he  is  a  pauper,**  is  actionable. 


(q)  Smith  v.  Carsy^  3  Camp.  461. 
— Ellenboroagh. 

(r)  Thompson  v.  Btrnard,  1  Camp. 
48.— 'Elleoborough . 

(«)  Chrutie  v.  Cowell,  Peake,  4. — 
Keoyoo. 

(t)  Harvey  v,  French,  2  Tyrw.  585 ; 
1  C.  &  M.  11  ;  2  M.  &  Scott,  591. 

(m)  Tuam  (Archhishap)  v.  Robetont 
5  Biog.  17 ;  2  M.  &  P.  32. 

(x)  Clement  v.  Chivis,  9  B.  &  C. 
172  ,  4  M.  &  R.  127. 


(y)  Tuam  ( Archbithop)  v.  Robeson, 
5  BiDg.  17  ;  2  M.  &  P.  32. 

(s)  Robertson  v.  Powell,  2  Selw. 
N.  P.  1224. 

(a)   Carslake  v.   Mappledoram,    2 
T.  R. 473. 
*    (6)  Robinson  v.  JermyUt  1  Price,  1 1 . 

(c)  Barbaud  v.  Hookham,  5  Esp. 
109. — £Ilenboroa|b. 

(d)  Harrium  v.  Stratttn,  4  Esp.  218. 
— EHenborougb. 
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llutigh  h*  wu  not  luliU  to  t)i*>  Unkniut  !■«■  (r).  And  in  riajh^^ 
dadftralion  atlfced  lliat  tlio  plunliB'  at  tbe  time  at  ^leakin^  Abi,  ^  jT 
tiro  tndn.  and  ihM  dpfFiiJaiii,  iDlciidiDg  (a  injim  him  m  hJSBHBl 
Inulai  us  afumaid.  and  Ui  pRredl  p«rwin»frutn  iiiiiploying  bim  in  lh«Mf 
of  hii  Wlid  levcral  Iradei,  in  aceitaiD  discourse  which  hu  ImuI  of  and  na- 
orriiin^  (be  plaintilf  iu  cine  oT  hb  trMlei,  apoke,  &e. :  noil  il  to*  decided, 
that  tliough  the  iiUintilT  MUA  to  prove  be  vm  of  bolli  tnidiBa,  y*i  U 
miglii  recover  upon  proof  that  he  waa  of  that  trade  canc4niij^  wh'fh  iht 
de&ndant  vu  charf;cd  to  have  nuken  tb«  word«(^'). 

Where  [he  (ilaintiH'  declared  tljut  he  bad  been  a  woolsttLpW  at  CiU* 
cealer,  and  wiu  a  brewer  at  Oxford,  and  that  dofendjuit  niwike  of  him  ■• 
■uch  trader  ibese  words:  "  Mr.  II.  (the  plaintiff)  and  B.  havt  bolbbeta 
bonkrupta,  Mr,  H.  at  Citencealer,"  and  gave  no  evidence  of  hii  Witt 
been  a  woolslapler,  but  orilj  dut  he  was  a  brewer  at  Oxford,  and  pnm 
the  words  spoken  to  hare  been  these,  "  be  woa  a  batikrupt  at  Ciren^tta,* 
&e. :  it  waa  held,  tliat  tbis  proof  lustained  tlie  allegation  that  the  word* 
were  ipoken  of  him  in  hii  trade  of  a  brewer,  for  a  trader  Bt  Oxford  ca^ 
be  a  banknipt  at  Cirenceiter(£).     An  adveitisetnent  in  a  public  ne**- 

eBjier,  strongly  reflecling  upon  the  eharacler  of  au  indiTidual  who  hm 
een  declared  bankrupt,  is  libellous:  althoueh  published  with  the  arotnd 
intention  of  convening  a  meeting  of  the  creditors  for  the  purposi!  of  eon- 
Bulting  upon  the  measures  proper  to  be  adopted  for  their  own  •ecuritf,  If 
the  legal  object  might  have  been  obtained  b^  means  leas  injuriousfA). 

9.  Imputing  Prvfetikmal  MiK*nd*et, 
This  alao  is  actionable  whether  urtHen  or  ipo^cn. 

1.  Cfrr]g;y.]— Thus  en  action  lies  for  publiahioglheM  worda  oTaclaSJ- 
man,  "  he  is  a  drunkard "  (i) ;  or  "  he  preacheth  nolhing  hut  Hea  and 
malice  in  the  pulpit"  (t:);  or  "  he  ii  a  rqeueandadog,  and  will  never  be 
eood  till  he  is  three  feet  under  ground;  Ihad  rather  mjaoD  abouldmake 
bay  on  a  Sunday  than  go  to  hear  him  preach"(^).  So  theae  votdi  aiaa 
fattve  been  held  actionable,  "  he  ia  an  old  rogue,  and  a 
fellow,  and  bated  and  despiaed  by  every  body  "(m). 

2.  Barrittert.^ — It  ia  actionable  to  say  of  a,  barriater,  "  he  hM 
hii  (dient,  and  revealed  the  secrets  of  fail  cause  "  (n)  i  or"he  ti  no  Uwytv, 
be  cannot  make  a  leaae;  they  are  foola  that  go  to  him  for  law  "(o);  or 
"  he  is  a  dunce  and  will  get  nolhing  by  his  profession  "(p). 

3.  Aitoniiai^q).'] — An  action  lies  for  publishing  fheie  ward*  of  an 


(a)  WliUlaktr  v.  Bnuiley,  7  D.  & 
R.  649  i  S.C.  nom.  H'ttillingtaa  r. 
CladKin,  6  B.  &  C.  ISO  ;  2C.lt  P. 
146 1  .^NDH.  Lorn,  333.  ll  is  aot 
Mceuary  to  inpport  such  an  action, 
that  his  inde  should  be  averred  in  ihe 
aeclaration  to  be  sucb  a  one  as  will 
iDske  bim  lishle  to  the  binknipl  laws ; 
and  proof  at  the  tiial  that  be  once 
aold  spirits  to  be  coosumed  out  of  bis 
honte,  is  sufficient  pToof  of  his  beiog 

if)  Figgini  V.  Cvitatll,  3  M.  Be 

(g)  Hall  V.  Smith.  I  H.  &  S.  2BT. 


(fc)  Bnam  v.  Croami,  2  Slsak.  M7. 
— EIleDborough. 

(0  Dtdd  V.  I{>6iituB,  All.  63. 

(k)  Cronden  v.  Walding.  1  Roll. 
Abr.  6fl. 

(!)  Pocock  V.  Kaih.  Comb.  283. 

(m)  UuifniDi  V.  Bnivy,  Stra.  946. 

(n)  Snog  V.  Groj.  I  Roll.  Abr.  67. 

to)  BonlaT.^Hni,  lRoll.AbT.M. 

(p)  Peard  v.  John,,  I  Roll.  Abr.  66. 

Iq)  In  an  action  for  iluder  of  an 
itlomej.  (he  judge  Doasaiiedtbephua< 
tiff,  OD  tbe  gronnd  that  the  worda  wen 
mere  general  abase,  and  doi  of  and 
coDCeiniog   fain   in  hit  profeuional 
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•(ttoniij,  "  be  cannot  reed  a  declaration  "(r) ;  or  "  he  is  more  a  lawyer 
than  the  deva?(s) ;  or  «  he  deaenres  to  be  atruck  off*  the  roll."  But  the 
woida  "  I  bare  fafeen  oat  a  judge's  order  to  tax  A.'a  bill :  I  will  bring  him 
to  bo<d^  and  bare  him  atruck  off  the  roll,"  are  not(0* 

Where  the  plainUfi)  an  attorney,  was  employed  to  bring  an  action ;  and 
^M  defendant  was  commissioned  to  adjust  the  accounts,  and  finding  that 
Ml  aoCian  was  about  to  be  commenced,  wrote  a  letter  to  p]aintifi"s  client, 
ftlHnhig  him  for  allowing  the  phutttifi*  to  sue;  and  conduded  by  saying, 
**  a  joa  will  be  muded  by  an  attorney,  who  only  considers  his  own  interest, 
JOD  will  haTe  to  repent  it;  you  may  think  when  once  you  have  ordered 
vear  attomey  to  write  he  wfll  not  do  any  more  without  your  further  orders, 
bit  if  you  onoe  set  him  about  i^  be  wfll  go  to  any  length  without  ftirther 
mdera:"  in  an  action  for  a  libel,  it  was  hera,  that  it  was  properly  left  to  the 
jay  whether  this  letter  applied  to  the  plaintiff'individually,  or  to  the  profes- 
lion  at  laige;  and  that  it  was  unnecessary  to  direct  them  to  find  woether 
it  were  a  confidential  or  malidous  ooinmunicatiou(«).  It  is  no  ohjectioo  to 
VMdntaining  an  action  for  libel  on  an  attorney,  that  it  appeared  that,  dur- 
ing ^ke  time  of  the  grievances  stated  in  the  declaration,  the  plaintiff  had 
~  to  take  out  his  certificate  as  required  by  the  statute  37  Geo.  III. 


e.  00,  fiir  more  than  a  Year(j-).  Nor  need  he  prove  that  he  is  an  attorney 
1^  lia  admission,  or  by  a  copy  of  the  roll  of  attorneys ;  proof  that  he 
acted  as  such  is  aufiicient(y).  And  in  another  case  it  was  Wd,  that  the 
•tamp-office  certificate,  countersigned  bv  the  master  of  the  Queen's  Bench, 
to  denote  that  the  name  of  the  party  has  been  entered  upon  the  roll  of 
diat  Court,  is  primA  facie  suffiaent  evidence  to  support  an  allegation  in 
the  declaration  that  the  plaintiff  is  an  attorney  of  tnat  Court (j;^. 

in  an  action  by  an  attorney  for  words  reflecting  on  him  in  the  conduct 
of  a  cause,  the  proceedings,  &c.,  in  the  cause  must  be  produced  in  evi- 
dence; nor  is  it  sufficient  to  dispense  with  the  production  of  them,  that 
the  costs  have  been  taxed,  and  all  the  papers  given  up  (a).  But  general 
aridence  of  the.  plaintiff's  bad  character  and  iu  repute  in  his  business  as 
a  practising  attorney  cannot  be  admitted  either  to  contradict  an  allegation 
in  the  dechration,  that  he,  during  &c.,  exercised  and  carried  on  the  busi- 
ness of  an  attorney  with  great  credit  and  reputation,  with  a  view  to  miti- 
ffatiog  damages  on  the  general  issue,  or  in  support  of  averments  in  the 
defendant's  pleas,  pleaded  by  way  of  justification,  that  the  plaintiff  was  a 
disreputable  attorney  and  practitioner  in  the  law  (6). 

And  where  in  an  action  for  a  libel,  the  declaration  stated  that  the  plain- 
tiff was  an  attorney,  and  had  been  employed  by  the  parishioners  of  the 
parish  of  St.  M.  as  vestry-clerk ;  that  wnile  he  was  such  vestry  clerk 
prosecutions  were  preferred  against  one  M.  for  certain  misdemeanours, 
and  that  in  furtherance  of  such  proceedings,  and  to  bring  the  same  to  a 


character,  aod  it  was  not  insisted  on 
at  the  tritl  that  the  (question  ought  to 
be  submitted  to  the  jury  ;  the  Court, 
however,  refased  to  set  aside  the  dou- 
sait  and  grant  a  new  trial ;  Tomiinum 
f.BHuUluink,  1  Hnr.&t  WoU.  573. 

<r)  PmkU  v.  Jones,  1  Lev.  297. 

(t)D^y.  Buller,  8  Wils.  59. 

(I>  PhUUpi  V.  Jmtutn,  2  fisp.  624. 
— Kaoyen. 

(«)  Gorfim  V.  Home^  3  Moor, 
223;  1B.&B.7. 


(z)  Jonn  V.  Stevent,  1 1  Price,  235 ; 

ovemiliog  the  cases  of v.  Moor, 

1  M.  &  S.  284 ;  and  LeiceUer  (Earl) 
V.  WalUr,2  Camp.  251. 

(y)  Berryman  v.  Wy$e,  4  T.  R.  886. 
Bat  see  Gremi  ?.  Jachon,  Peake,  236. 

(s)  Sparling  v.  Haddon,  2  M.  & 
Scott,  14;  Lneit  v.  WalUr,  3  B.  & 
C.  138,  n. ;  4  D.  5c  R.  810. 

(a)  Parry  v.  Coiiai,  1  Esp.  399.— 
Kenyon. 

(jS)  JontM  V.  Stevens,  11  Pnoe, 


Dfjamation. 
a  of  money  bebDeing  to  the  paritkioiiRs  ri 


succewrttii  Msuo,  ocrlnin  ninu  of  money  bebDeing  to  the  panthionns  vin 
KpprnprialPil  and  ■pplird  to  the  di*chBrve  of  (be  cTpensa  and  Uw  chargn 
incurred  mi  aocount  i)f  ihe  idd  pToceediogs;  jet  defeadaot,  iatendiiiK  U 


injure  nUinlilTiD  lili  profewion  of  uii  attamey,  and  U>  came  him  tobe  ei- 
tcemcJ  B  frsudulenl  practiiicr  in  liii  uid  profession  and  in  his  otKn  m 
TMtry-olerk,  tilid  lo  bo  a  penon  unlit  to  be  Inistod  therein, and  tj  deprir* 
him  of  the  uitie,  and  cause  it  to  be  suspected  Ihat  pLaintiS'  bad  friudn- 
jpriated  luouey  belonging  to  the  parish,  fatselv  aud  maliciouilf 
faud  cooccnixng  plaintifl^  and  of  and  coucemiDg  hla  condnel 
n  hi*  ofRee  as  reslry  clerk,  and  of  and  concerning  the  matters  afoirBul    I 
the  libd.     AVlien  tlie  libel  was  produced  at  the  trial,  the  imputalJoni  sp-    I 
peared  lo  be  that  the  plaintiff  had  appropriated  money  belonging  Iii  the    ' 
paritliionctB  in  discharge  of  Ilie  expenses  tif  the  proaeculioa*  after  tbcf 
ttftd  lemiinaleJ :  it  was  held,  Ihat  it   vos  not  ■  material  variance,  for  ik 


Itntly  oppropri! 
publwhvd  uf  am 

In    hi*   nfflnA   MM   < 


chBraeter  of  the  libel  was  not  altered,  the  misconduct  imputed  to  th«  pUo- 
tiff  being  the  same,  whether  the  money  was  so  applied  bffore  or  o/ier  tbt 
termination  of  the  prowcutionii,  and  the  averment  that  the  libel  was  pub- 
lished of  and  concerning  the  matters  Bforesaid,  not  mailing   it  necevui]'     | 
to  prove  literally  that  the  libel  did  ri'lale  to  oil  the  mntlera  prcTiomtj 
atated  -.  u\so  that  other  libels  published  by  the  plaintifi'  of  the  deiendwil,     , 
not  relating  precisely  to  the  aanieobjccl,could  not  be  received  iuendanc^^J 
rither  in  bar  of  the  action,  or  iu  mitigntion  of  damages(cj.  ^ 

4.  Meiliciit  Mi  «,j— An  nrlion  lies  for  K,\/mg  of  a  physician  "  He  b 
an  empiric  and  mountebank"  (i/). 

Where  the  declaration  in  an  action  for  libel  alleged  that  the  {Jaintiff 
was  a  good  and  faithful  subject,  &c.,  and  that  he  was  a  medical  practiti- 
ODer,  and  stated  the  libel  to  have  been  published  of  and  concerning  him 
in  his  said  practice,  and  no  evidence  was  given  of  any  license  or  authority 
Id  practise,  nor  was  the  pi ainUff  mentioned  in  the  libel  as  a  regular  medi- 
cal man,  but  merely  as  "  physician  extraordinary  to  several  ladies  of  dis- 
tinction," and  doctor,  or  rather  quack :  it  was  held,  that  this  did  not  with- 
draw the  claim  of  damages  in  the  medical  capacity  from  the  consideratioll 
of  the  jurVi  but  that  ihey  might  give  such  damages  as  they  thought  righ^ 
both  for  that  and  the  libel  on  the  plaiatiff's  private  character  {e). 

But  in  a  very  recent  case  it  has  been  decided  that  in  an  action  of  slander 
for  words  spoken  of  the  plaintiS'  as  a  physioiau,  imparting  a  denial  that 
the  plaintiff  is  duly  qualified  to  practise  as  a  physician,  the  plaintiff  mUIt, 
under  the  general  issue,  prove  the  inducement  in  the  declaration,  alleging 
that  the  plaintiff  had  exercised  the  profession  of  and  was  a  physician,  and 
■haw  not  only  that  he  practised  as  a  physician,  but  also  that  he  practised 
lawfully  (/). 

10.  MUcoiiduct  in  Official   Du/iej.]— Where  words  are  spoken  of  a 

terson  in  an  ojfice  o/' profit,  which  have  a  natural  tendency  to  occasion  the 
isa  of  such  office,  or  which  impute  the  want  of  some  necessary  qualifica- 
tion for,  or  some  misconduct  In  it,  they  are  actionable  (g).    A  declaration 

(c)  May  t.  Broam,  4  D.  &  B.  (g)  Lumby  V.  Atldav,  ITyr.  aiT; 
670;  3  B.  &  C.  113.                                    1  C.  &  J.  301.     Sccai,  ifa  clerk  U  i 

(d)  GwUon  V.  Httitlfoiit,  I  Roll.  psi-lighl  company  is  chirged  with 
Abr.  S4.  unmoral  conduct  with  a  womso,  Ihsl 

(■)  Long  T.  Chubb,  6  C.  Ac  P.  66.  imputatioa  hating  no  reFeicnce  to  his 
— TiDdal.  office,  the  words  not  beiag  laid  to  have 

(/  )  Coltint  V.  Camtgie,  3  Ntv.  k  htta  spoken  of  him  in  hii  office  as 
M.  703  ;  1  Adol.  &  Ellis,  695 ;  and  clerk,  uor  proved  lo  hare  occasioned 
•ee  ante,  251.  him  any  special  damage  i  lA. 
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tet  forth  a  libel  imputing  that  the  mayor  of  the  borough  of  R.,  for  the 
time  being,  (which  office  Uie  plaintiff  had  twice  filled),  had  annually  pio- 
Tided  coab  at  the  expense  of  the  corporation,  to  be  distributed  amongst 
the  poor  at  reduced  prices ;  that  the  price  of  coals  was  Qd,  per  bushel,  or 
in  summer  a  little  lower;  that  the  poor  were  charged  Ad,  per  bushel,  and 
tiiat  the  mayor  chai^d  the  corporation  4(/.  more,  making  SJ.  per  bushel, 
and  thus  pocketed  2d.  per  bushel  for  the  coals  distributed  amongst  the 
poor.  The  defendants  pleaded  the  general  issue,  and  six  special  pleas  of 
jostiBcation.  The  last  plea  stated  that  the  plaintiff,  in  his  mayoralty, 
charged  the  poor  Ad.  per  bushel,  and  charged  to  and  was  allowed  by  the 
coiporatioD  Ad.  per  bushel  more ;  and  in  his  second  mayoralty,  3d  per 
bnsliel  to  the  poor,  and  S</.  per  bushel  to  the  corporation ;  and  that  the 
price  of  coals  during  eight  months  of  the  plaintiff's  mayoralty  was  Qd.  per 
bushel,  and  during  the  remainder  four  months,  5|  only.  The  jury  having 
Ibuud  for  the  plaintiff  on  the  general  issue,  and  also  upon  the  issue  raised 
on  the  fifth  special  plea,  with  one  farthing  damages ;  and  for  the  defend- 
ants on  the  other  issues,  the  plaintiff  moved  for  judgment  non  obstante 
veredicto^  on  the  issues  found  for  the  defendants,  on  the  ground  that  the 
pleas  on  which  those  issues  were  raised  were  bad  in  law,  inasmuch  as  they 
did  not  state  that  the  coals  which  had  been  provided  by  the  plaintiff  had 
been  in  fact  purchased  for  less  than  the  plaintiff  charged  for  them,  but 
merely  that  they  might  have  been  purchased  for  less :  and  it  was  held 
that  the  pleas  were  bad,  and  therefore  that  the  plaintiff  was  entitled  to 
judgment  (t). 

In  an  action  for  a  libel,  which  is  only  libellous  on  a  man  in  the  execu- 
tion of  his  office,  where  the  plaintiff  has  stated  by  way  of  inducement  his 
due  discharge  of  his  duties,  the  defendant  cannot  on  the  general  issue  give 
evidence  of  negligence  in  discharging  them  in  answer  to  that  declara- 
tion (Ar).  But  he  must  prove  his  appointment  to  such  ofhce.  So  that 
in  an  action  for  words  of  and  concerning  the  plaintiff,  as  **  treasurer 
and  collector"  of  certain  tolls  and  rates,  it  appearing  that  the  words  were 

rken  of  him  in  his  character  of  collector  only :  it  was  held,  that  without 
I  proof  of  his  appointment  as  collector,  pursuant  to  a  private  act  of  par- 
liament, the  action  was  not  maintainable,  even  though  he  had  acted  as 
such  collector  at  the  time  the  words  were  spoken  (/). 

The  declaration,  in  an  action  for  libel,  averred  that  the  plaintiff  carried  on 
the  business  of  a  carpenter,  builder,  and  surveyor,  and  had  been  appointed 
the  surveyor,  agent,  and  steward  of  a  certain  company,  a  society  of  per- 
sons called  <*  The  New  £ngland  Company;"  and  that  the  defendant  pub- 
lished concerning  him,  and  concerning  his  said  employment  by  the 
said  company,  and  concerning  him  in  his  said  trade  of  carpenter,  builder, 
and  surveyor,  &c.,  in  a  letter  to  one  J.  G.,  he  the  said  J.  G.  then  being 
the  treasurer  of  the  said  company,  a  certain  libel,  &c.  It  appeared 
that  the  company  in  question  was  a  corporation,  and  that  its  name  was, 
•*  The  Society  for  the  Propagation  of  the  Gospel  in  New  England  and 
parts  adjacent,  in  America. :"  it  was  decided  that  this  misdescription  of 
the  company  was  not,  under  the  circumstances,  any  ground  of  nonsuit, 
as  it  was  not  necessary  to  allege  with  extreme  precision  the  description 
of  the  company,  or  to  prove  the  plaintiff's  appointment,  the  libel  being 

(t)  Goiidhurne  v.  Bowman,  2  M.  &  (/)  SflUrt  v.  KiUen,  7  D.  &  R. 

Scott,  700  ;  9  Biog.  532.  121  ;  4  B.  &  C.  655. 

(Ac)    Dance  v.   Robton,    R.  6c   M. 
294.'-Teoterden. 


I 

IMO  DtfanialioB. 


■Ucgvd  of  ibc  (lUinttir  in  hu  empioyment,  witliout  nlara<t  to  liii  ity- 

11.  Ridiaile  ami  Contmpi. ~\— At  cverj  penon  dejiivs  lo  appe«r  uprM 
Mt  in  life,  soil  masl  be  higblj  puned  by  nich  ridiculoua  rrpmcnUli'in 
of  lilmiu  trad  toleuen  him  In  theesleeni  at  the  iroHd.  and  lake  awi^tu 
Rpalalim,  which  to  some  men  is  inorR  dear  ibaii  life  it>etf,  it  )iaa  brai 
beld  that  not  only  charges  of  a  Sngranl  oalure,  and  nhieh  reflect  a  monl 
tnrpUtide  upon  llie  party,  are  libellous,  but  olao  aucb  Ha  Kt  him  in  a  «!!■ 
riloua  nnd  ignorninioiw  light;  for  tbtse  «niaI1y  create  ill  blood,  and  pro- 
xxike  ibc  piuties  lo  acts  of  revenge  and  breaches  of  the  peace(n). 

In  common  conrEtsalion,  however,  a  conuder«ble  Inliuide  in  thia  rr- 
tpect  iDutl  necenarily  be  allowed ;  but  when  pBTtiei  attempt  to  carry  ibctt 
ridicule 'and  contempt  to  a  wider  tphere,  by  printing  or  wrililif;,  and  rir- 
cutatin|!it,  the  mischief  may  become  a  moMwriouf  one,  and  tlieUwUinv 
fore  steps  in  to  protect  againii  such  injurie^i.  "Hiia  ii  the  reason  why  a) 
action  may  be  malntunnl  for  worda  icrilten,  for  which  it  could  not  be  if 
TOch  word*  were  merely  ipokrn  (o).  The  student  will  thtn^fore  rftnemta 
that  this  section,  if  not  otherwise  expresied,  ha*  reference  to  written  oc 
printed  defiimation  only.  Aa  a  general  rule  then,  it  may  be  Uid  doan, 
Ibat  any  tcriitm  slander  tending  lo  bring  the  pUiDliS'  into  public  batted, 
eonlempt,  or  ridicule,  will  be  acIiaiDaUe(p).  Ai  for  eaampler  to  MiUiA  | 
in  anempaperastory  of  an  individnal,  ealcu1at«dtorraider  hhn  hiaicRiaii 
allhoMph  he  niEiy  hnve  previously  lold  the  anine  story  of  himself  (y).  S» 
an  action  lies  for  a  libel,  stating  that  although  the  plaintia'  wa*  awan  <i 
the  death  of  a  perwHi  oecaaioned  by  bi*  ifnpropCTly  driving  a  canJHC 
againit  that  in  which  another  penon  was  riding,  be  bad  attendod  a  ym- 
lie  ball  in  the  evening  of  the  mine  day  (r).  And  where  an  oveneo'  ii 
chained  with  oppresaive  condoct  IDwardi  paDpen,  in  campeUing  iInb  H 
receive  payment  of  their  weekly  fwrirti  allowaDce  ia  olden  fiir  float  tqwa 
a  particular  tradesman,  it  is  actionable  (i).  But  dwrging  anieaibvcf 
patliament  with  want  of  sincerity  ii  not  so  {()- 

A  paragraph  in  one  newspaper,  charging  another  with  beiur  Tolptf  « 
•curnlous,  is  not  actionable ;  but  altter  where  it  assert*  it  to  be  low  in  dr* 
eolation,  as  addressed  to  persons  who  are  dispcaad  to  advertiBe  in  it(a). 
Where  one  newspaper  copied  a  libeUoua  paraerapb  from  another,  addiif 
the  word  "  fudge"  at  the  dose,  it  was  decided,  in  an  action  by  tbe  party 
libelled  against  the  publisher  of  the  paper  in  which  the  word  *'  fiidge  wa 
added,  that  it  was  for  the  jury  to  say  whether  the  object  was  to  vnulicate 
the  character  of  the  party  by  the  addition  of  the  wora,  or  whether  it  was 
only  introduced  for  the  purpose  of  creatiDg  an  aigument  in  caae  proceed* 
ings  should  be  afterwards  taken  (.r). 

A.,  a  gunsmith,  advettiaed  in  a  oewapaper  that  he  had  invented  a  cei> 

(m)  RutWord  V.  Ewiw,  6  Bingr.  (')    ChurchiU  (Lord)  v.  Htiat,  I 

451i  4M.&  P.  I63i  4C.&F.74.  Chit.  480;  a  B.  &  A.  68S. 

(n)  Bac.  Abr.  tit.  Libel,  (•)   Ifsgdirard  v.  DmBri»g,  2  U.  & 

(a)    Th-Tltv  1.   X«T$  (lord),   4  R.  74. 

Taonl.  3GG;  S.P.  Leiettter  (Earl)  y.  (t)  Onihm  v.  Htnu,  2  W.  Blade 

iral(rr,3CBmpb.214,n.:  aCampb,  TSO;  3  Wils.  177.    Qucra,  as  lotW 

261.  effect  ofthe  converse. 

(a)  rxon  ( JrcUiiAop)  V.  Sotum,  (u)  Htriot  r.  Stuart.  I  Eap.  437. 

6  Bing.  17  i  2  M.  &  P.  32.  — KenyDa. 

(,)  CkJ.  y.  Ward,  S  Bbg.  ""  '-"■  "  --  ■'  -  '"  •■  "  -'- 
4  H.  &  P.  99. 
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tain  description  of  gun.  B.,  another  gunsmith,  counter-advertised. 
**  That  whereas  (&c.,  reciting  the  former  paragraph)  he  desired  all  gen- 
tlemen to  be  cautious,  for  that  the  said  A.  durst  not  engage  with  any  art- 
ist in  town,  nor  had  he  invented  the  said  fi;un,  as  any  gentleman  might 
be  satisfied  by  an  anplicatiou  at  B.'s  house.  The  Court  neld  that  though 
Bw  or  any  other  of  tne  trade  mifht  counter-advertise  what  was  published 
of  A.,  yet  that  that  should  have  been  done  without  any  general  reflections 
on  bim  in  the  way  of  his  business ;  that  the  advice  to  an  genilemen  to  be 
coWioiiSy  was  a  re&ection  on  his  honesty,  as  if  he  would  deceive  the  world 
bj  a  fictitious  advertisement;  and  the  allegation  that  he  could  not  engage 
witb  an  artist,  was  setting  him  below  the  rest  of  his  trade,  and  calling  nim 
a  bungler  in  eeneral  terms,  and  not  relative  to  the  precedent  matter,  and 
the  denTiDg  &e  invention  was  charging  him  with  a  lie;  and  that  therefore 
it  was  libdlous,  and  judgment  was  given  accordingly;  and  herein  the 
Court  beld  that  words,  though  not  scandalous  in  themselves,  yet  being 
poblisbed  in  writing,  and  tending  any  way  to  the  party's  discredit,  were 
Mtipoable ;  and  that  all  words  were  to  be  constru^  secundum  mbiectam 
umieriamy  and  to  be  understood  by  the  Court  in  the  same  sense  that  others 
doOK)*1  A  writing  in  which  a  party  is  spoken  of  in  language  usually 
Bsppaid  to  the  keeper  of  a  gaming-house,  is  libellous,  whether  the  words 
tM  capable  of  being  apfdied  by  an  innuendo  to  specific  charges  of  unfair 
fiMticesornot(2). 

12.  Libel  by  Pictures,  Signs,  SfcJ] — At  the  commencement  of  this  sec- 
tioo  it  was  shown,  that  to  constitute  a  libel  it  was  not  necessaiy  that  it 
ihoiild  be  published  in  words.  Fizine  up  a  gallows  at  a  man's  door,  or 
•Itewbere,  or  by  painting  him  in  a  uiameful  and  ienominioos  manner, 
wiB  be  a  libel,  as  mocb  as  if  the  party  had  been  libeUed  in  words  (a). 

In  an  action  on  the  case  for  exhibiting  an  inscription  opposite  to  the 

flntifi^s  bouse,  insinuating  that  it  was  a  bouse  of  ill-&me,  it  was  alleged 
the  declaration  that  the  plaintifif  carried  on  the  business  of  a  retailer  of 
winae  there  :  it  was  held,  that  such  allegation  might  be  rejected  as  sur- 
_  9,  there  being  no  averment  that  the  publication  of  tne  inscription 
of  and  concerning  the  plaintifi*  as  such  retailer  of  wines(6). 

Id.  Slander  of  Tt^^.]— For  this  see  ante,  p.  428. 

14.  An  Action  cannot  be  maintained  for  a  Libel  on  an  Illesal  Trade.] 
-^In  all  cases  before  cited,  where  the  libel  is  concerning  the  plaintiff 
in  reference  to  some  conduct  of  his  with  regard  to  his  business,  profession 
or  employ,  in  which  he  is  engaged,  it  is  necessary,  in  order  that  an  action 
xnay  he  for  such  a  libel,  that  such  business  or  employ  should  be  a  legal 
one,  since  a  person  who  pursues  an  illegal  avocation,  such  as  a  public  room 
for  pugilbtic  exhibitions,  cannot  maintain  an  action  for  a  libel  r^arding 
bis  conduct  in  such  avocation  (c).    So  in  the  case  of  a  libel  respecting  the 


(y)  Harmon  v.  Delano,  3  Str. 
898. 

(t)  Digiby  V.  Thompson,  1  Nev.  & 
Bl.  485 ;  4  B.  &  AdoL  831. 

(o)  Skin.  123,  pi.  3 ;  and  see  Da 
Bosi  V.  Bertsford,  2  Camp.  611. 

(6)  Spall  V.  MMMy,  3  Stark.  559^ 
Abbott.  In  so  action  for  sospeDding 
a  lamp  before  plaintiff's  hoase,  for  a 
similsr  parpose,  the  parish  in  which 
the  declaration  states  the  house  to 


have  stood  and  the  tort  to  have  been 
committed,  is  to  be  considered  as 
venue  merely,  and  not  as  local  de- 
scription, SM  it  is  immalerial  whether 
there  be  any  such  parish  in  existence ; 
Jwfmies  v.  Daneombi,  3  Caroo.  3; 
11  East,  236 ;  and  see  Msrssy  Navi^ 
gation  Company  v.  Douglas,  2  East, 
197. 

(c)  Hunt  V.  BtU,  7  Moore,  212 ; 
1  Bing.  I. 


ISBS  Dejamation. 

muiDhctory  nf  Uitm,  it  via  connitUrvd  that  ihe  dcfcniltmt  might  pn 
in  midcncc  that  the  plaintilTa  Vraie  was  illegal,  anil  that  liii  iH^m  kd 
been  condrmnrd  in  tlie  Cuurt  nf  Exchequer  (rf ). 

But  tlluli|;h  an  action  of  libel  doet  uol  lie  Tea  anything  writtm  aguDH 
a  part;,  touching  hit  conduct  in  oil  illegal  transaction,  yet  it  will  lie  b 
miicondDCt  imputed  to  him  iu  any  inatlei  independent  of  the  illr^ 
tniimicllon,  ihoueh  arising  out  of  il'(e).  Aa  an  example,  a  forever  lui 
no  right  to  ucf^tiiite  in  England  a  loan  for  the  u«e  nf  a  alate  mich  lia 
acpanited  ilgclf  from,  and  in  at  var  vilh,  one  of  England'i  alliet.  (nicii 
•tJite  nrit  bring  at  the  time  recognised  b;^  England,)  without  the  pemi*- 
ci»n  of  the  Kngliih  goremment;  and  if  a  letter  in  an  Kn^Ush  &#<r>ui|icT 
mtrcly  animndverl,  thmigh  in  the  atron^st  terms,  upon  the  illegBlily  1/ 
■iich  a  transaction,  it  in  no  libel  \  but  if  it  go  beyond  that,  and  impul** 
moitil  fnaai  lo  llie  parly  engaged  in  it,  it  would  he 


Sect.  III. — Or  rHiviLEoED  Coumunicationb. 


I,    K,ilur,i</«nd  what  art  gmi-  \  4.  Judicial  Obttrcatitni ISA 

mltg laea       S.  Pnaedingi   irfart    Camlmt- 

i.  CharartiT  1/ Sirtiaal 1366  luxm,  Magulrvta.aa!...   U6a     . 

3.  Public  und  Ogidiil  C-mm%.  I  S.  CritkUm,.  Ifc 1371     ' 

niMhm   .: 1367  , 

1.  Nature  of,  and  tohat  art  gtntraliy.'] — The  meaning,  in  law,  of  1 
privileged  coin  muni  cation,  ia  a  communication  made  on  auch  an  occaoMl 
as  rebuts  the  prima  facie  inference  of  malice,  arising  from  Ihe  publicatioD 
of  matter  prejudicial  to  the  character  of  the  plaintiff^  and  throws  upon 
him  the  onat  of  proving  malice  in  fact,  but  not  of  proving  it  by  eitriniie 
evidence  only;  smce  he  has  still  a  right  to  require  that  the  Sieged  libel  itaelf 
shall  be  aubmltled  lo  the  jury,  that  they  may  judge  whether  there  is  anj 
evidence  of  malice  on  the  face  of  it(./').  Malice,  actual  or  implied,  is 
the  gist  of  all  the  cases  we  have  noticed  thus  far;  and  it  has  been  before 
ataled,  that  though  the  party  liaa  not  been  actuated  by  malice,  yet  such  will 
he  implied,  ao  aa  to  make  every  wilful  unauthorized  publication  injurious  to 
the  character  of  anollier  a  libel.  But  where  the  writer  ia  acting  on  any 
duty,  legal  or  moral,  towards  the  person  to  whom  he  writes,  or  where  he 
haa,  by  his  aituation,  lo  protect  the  interest  of  Ihat  person,  that  which  he 
writes  under  such  circumatances  is  a  privileged  communication,  and  no 
action  will  lie  for  it,  unless  the  writer  be  actuated  by  nifllice(j).  So  if  A, 
be  surety  for  B.  to  C,  A.,  If  acting  bonSJldi,  may  lawfully  state  to  C,  in 
aa  unreserved  manner,  his  opinion  of  B.'s  conduct  and  choracler.  whatever 
the  charges  may  be  which  he  thus  imputes  to  him  (A);  or  it  may  be 
staled  of  a  tradesman  that  lie  would  soon  be  a  bankrupt,  if  spoken  in  con- 
fidence and  friendship  as  a  caution  (i). 

If  the  surveyor  to  a  society  which  publishes  an  account  of  the  diflerent 

(d)   Manning  v.  CUmnt.  7  Bing.  f*)  CoefcajM  v.  H«/g*i«™.  &C.!i 

362.  P.  643.— Parke. 

(.)    YHurri   1.   Cl(»«n(.  3  Bing.  {h)  Dannant.  Birg.\Camp.269, 

432;   II  Moore,  308;   2   ;.  &  P.      n.— Ellenborough. 

'  ■    "  "      on,   Bull.  N.  P. 


</)  tVright  ».  Wnodgat;  2C.  M.       8.— Pralt. 
i».S73}  ITyr.EcC.  13. 
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classes  of  sbips,  for  the  information  of  merchants,  underwriters,  &c.,  is 
requested  by  a  ship-owner  to  survey  his  ship,  and  does  so  in  consequence, 
and  makes  a  report  to  the  society,  who  class  the  vessel  according  to  his 
report,  such  ship-owner  cannot  maintain  an  action  against  the  members 
of  the  society  for  a  libel  in  misdescribing  the  ship ;  nor  against  the  lur- 
Teyor,  unless  he  made  a  false  report  (^). 

A  defanuUory  communication  from  A.  to  B.,  respecting  the  inmates  of 
the  house  occupied  by  B.  as  his  tenant,  is  privileged,  when  such  commu- 
nieatioD  is  maoe  bom  fide  in  consequence  of  the  relation  of  landlord  and 
tenaDt,  and  without  malice  in  fact(/}.  And  in  a  case  where  A.,  being 
tenant  of  B.,  is  desired  by  B.  to  inform  him  if  he  saw  or  heard  anything 
reapecting  his  game,  in  consequence  of  which  A.  writes  a  letter  to  B.,  in- 
loruiing  him  that  his  gamekeeper  sold  game  ;  this,  if  A.  had  been  so  in- 
Ibnned,  and  believed  the  communication,  is  a  privileged  one,  for  which 
tibe  gamekeeper  cannot  maintain  any  action  for  libe^m).  Nor  will  a 
letter  written  confidentially  to  B.,  who  employed  the  plaintiff  as  steward 
of  his  estates,  to  inform  him  of  certain  supposed  mal-practiccs  on  the  part 
of  the  plaintiff,  be  actionable,  the  defendant  acting  b<m6  fide{n).  So  a 
letter  written  confidentially  to  persons  who  employed  A.  as  their  solicitor, 
oonvejring  charges  injurious  to  his  professional  character  in  the  manage- 
ment of  certain  concerns  which  they  had  intrusted  to  him,  and  in  which 
B.,  the  writer  of  the  letter,  was  likewise  interested,  cannot  be  considered 
AS  a  libel,  and  made  the  subject  of  an  action  for  damages  (o). 

A.,  the  tenant  of  a  farm,  required  some  repairs  to  be  done  to  the  farm- 
bouse,  and  B.,  the  agent  of  the  landlord,  directed  C.  to  do  the  work.  C. 
did  it,  but  in  a  negligent  manner,  and  during  the  progress  of  it  got 
drunk ;  and  some  circumstances  occurred  which  inducea  A.  to  believe 
that  C.  had  broken  open  his  cellar  door  and  obtained  access  to  his  cyder. 
A.  two  days  afterwards,  met  C.  in  the  presence  of  D.,  and  charged  him 
witli  having  broken  open  his  cellar  door,  and  with  having  got  drunk  and 
spoiled  the  work.  A.  afterwards  told  D.,  in  the  absence  of  C,  that  he 
was  confident  C.  had  broken  open  the  door.  On  the  same  day  A.  com- 
plained to  B.  that  C.  had  been  negligent  in  his  work,  had  got  drunk,  and 
ne  thought  he  had  broken  open  his  cellar :  it  was  held,  that  the  complaint 
to  B.  was  a  privileged  communication,  \f  made  bond  fide,  and  without  any 
malicious  intention  to  injure  C. :  and  also,  that  the  statement  made  to 
C,  in  the  presence  of  D  ,  was  also  privileged,  if  done  honestly  and  bond 
fide ;  and  that  the  circumstance  of  its  bemg  made  in  the  presence  of  a 
third  person  does  not  of  itself  make  it  unauthorized ;  and  that  it  was  a 
question  to  be  left  to  the  jury  to  determine  from  the  circumstances,  in- 
cluding the  style  and  character  of  the  language  used,  whether  A.  acted 
bond  fide,  or  was  influenced  by  malicious  motives  :  it  was  held  also,  that 
the  statement  to  D.,  in  the  absence  of  C,  was  unauthorized  and  oflicioue, 
and  therefore  not  protected,  although  made  in  the  belief  of  its  truth,  if  it 
were  in  point  of  fact  false  (/)). 


(fc)  Kerr  v.  Shedden,  4  C  &  P.  528. 
— Tenterden.  Such  an  action  is  not 
maintainable  at  all  without  evidence 
of  express  malice. 

(/)  Knight  V.  Gibhs,  3  Nev.  &  M. 
467  ;  1  Ad.  Ac  Rl.  43. 

(m)  Cochaifne  v.  Hodgkisson,  5  C. 
&  P.  543.— Parke.  In  such  a  case 
the  defendant  may  give  in  evidence 
representations  made  to  him  as  to  the 


conduct  of  the  gan-.ekeeper,  but  cannot 
go  into  evidence  of  acta  done  by  the 
gamekeeper. 

(n)  Cleaver  v.   Sanande,  1  Camp. 


(o)M*DougaUy,  Claridge,  1  Camp. 


268,  n.— Elleoborough. 

[//v.Ci 
267.' 

(l>)  Toogood  v.  Sparing,  1  C.  M.  & 
R.  181;  4Tyr.682. 


ISM  tJrfimal'ton. 

A  dinenting  miuisfr,  ■eeompaiiied  by  a  friend,  c«JM  on  tlie  iittetiiait, 
wbu,  111  nntwEr  to  niiestJoiiB  put  bv  these  jiartips,  siRled  that  hi*  (tli*  dr- 
reiidunt't)  wife  had  been  cauticned  againil  tlie  ^laiQiiC  u  a  dninlunl : 
thii  wu  considered  to  be  a  privileged  coniniunkaiioii,  and  that  ilaiidcretn 
exprrasioii*  lited  in  it  were  not  octionnble,  if  the  defendant  spoke  tKmi  fi^ 
and  wan  not  actuated  by  malice ;  and  alio,  that  it  was  iocumbent  on  iki 
plaintiff  to  prove  thai  the  defenilsnt  «u  actuated  by  malidon*  niotivnlfj. 
Nor  will  a  letter  wrilien  to  the  |ioaIiiiaitei~gen«ral,  or  to  the  aecretan'  t» 
tlic  general  post-office,  complaiiiing  of  misconduct  in  a  poel-mnairr,  D*t 
libel,  if  it  were  written  as  a  Imrii  Jidt  complaint  (o  obtain  redrcalorl 
griovmicr,  lliat  (be  party  really  bvlieved  he  had  suilered;  and  tiaKicijUr 
expreMioiia  are  not  to  be  alriclly  Bcnitinlzed,  if  the  intention  uf  the  d» 
fcndaiit  were  good(r). 

A.  was  engaged  to  luperinlend  the  worlc>  of  a  railway  company.  alJ 
Skilxeiiuenlly,  at  a  general  meetine  of  the  pn>prie(ore,  the  engapmn! 
wu  not  continued,  but  a  former  inspector  waa  retnBtaied.  A  Taconn 
iubaequcntly  occurred  in  the  cituulion  of  engineer  lo  the  commiBwacn 
fur  the  iniprovfment  of  the  river  Wtar,  and  A.  became  a  candidal^.  B, 
wtdte  to  C.,  introducing  D.  bb  a  candidate,  and  C,  having  wriiten  lo  fi, 
informing  bim  that  another  petion  had  succeeded  in  obtaining  theap- 
pMnUnenl,  B.  wrote  an  nawer  to  C,  K6«cLing  on  Uie  conduct  of  Ar  < 
whilst  in  the  situation  of  encineer  to  the  railway  company.  Then  was  a 
Bilbspquent  election,  at  which  A,  was  iiiisuccvsaful,  in  cons^qneuce  of  ihii 
letter  Uaving  been  shown.  It  appenred  ihni  H.  and  C.  were  both  ^te- 
holders  in  the  railway  company,  mid  that  B.  managed  C's  att'airs  in  ifae 
railway.  B.  had  not  been  applit'd  lo  for  hia  opinion,  mid  thi;  leiier  cun- 
taiuing  the  libel  was  written  a^r  the  termination  of  one  eleccion,  and 
before  the  other  was  in  conleniplalion  :  it  was  held,  in  an  action  by  A. 
against  D.  for  the  libel,  that  the  lelt«r  was  not  a  privil^ed  commnnicB- 
tion(i).  So  a  letler,  written  confidentially  by  the  ccare^Kindenta  rf  ■ 
foreign  mercantile  house,  if  it  contain  very  strong  expreuions  concenul^ 
tlilriT person*  engaged  in  mercantile  ttanwctioiia,  imputing  to  luch  per- 
sons "  notoriety  for  every  thing  but  fair  dealing  and  a  strict  adherenoe  to 
their  engagements :"  auch  expressiona  will  take  away  the  jaivilege  wUeh 
would  oflen  attach  lo  nich  a  communication,  and  make  Uie  lettw  a 
libel  (0- 

A  circular  letter  sent  by  the  secretary  to  the  niemben  of  a  socia^  tar 
the  protection  of  trade  against  sharpers  and  swindlers,  furnishing'  infbr- 

cation(ti).  It  would  seem,  that  if  such  letter  state  particular  ftcta,  it  will 
not  be  a  libel,  though  some  of  the  persons  receiving  it  believed  that  it  was 
■ent  to  intimate  that  the  parties  mentioned  in  it  were  common  sharpen 
and  swindlers.  At  all  events,  it  is  a  quesdon  for  the  jury,  whetJter  dw 
society  really  and  boni  fide  intended  to  girc  the  particular  Infonnatian 
which  the  letter  containB(j').  But  it  is  otherwise,  if  the  lettfr  contain  a 
general  statement,  such  as  (hat  the  party  mentioned  in  it  ia  considered  as 
an  improper  person  lo  be  balloted  for  as  a  member  of  the  society  (^).  In 
■uch  a  case  a  witness  cannot  be  asked  what  he  understands  by  fuiditig  a 

(f)  W,rT  1.  JbHs.  6C.  &P.  497.  (f)  lOrd  >.  SniiJi.  6Sing.749M 

—Aldsrtaa.  U.  &  P.  59S;  4  C.  &  P.  303. 

(r)  WoodaaT-i  v.LandtT.SC.  IlV.  (•>}  Geftin;  *.  Fdh,  3C  Ac  P.  160. 

.&4B.— AlderaoD.  — Giirlee. 

(i)  hrookti.  hlamkard,  IC.&M.  (i)  Ibid. 

779;  3Tjr.  844.  (y)  «id. 
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penon*f  name  inaeited  in  inch  a  circular ;  but  he  may  be  asked  whether 
there  is  any  meaning  in  euch  a  circular,  beyond  what  appears  on  the  face 
of  it(jr). 

Where  the  defendant,  having  some  cause  for  suspicion,  went  to  the 

ffntiff'•  relations,  and  charged  him  with  thejfl;  upon  its  being  shown  that 
object  in  making  the  communication  was  rather  to  compromise  the 
felony  than  to  promote  inquiry,  or  to  enable  the  relations  to  redeem  the 
plainiiff'f  character,  it  was  held,  that  it  was  not  a  privileged  communica- 
tioo,  that  malice  must  be  implied,  and  that  the  existence  of  it  was  not  a 
feet  to  be  left  for  the  consideration  of  a  jury  (a). 

If  a  person  originates  false  reports  prejudicial  to  a  tradesman,  and 
bfliog  called  on  by  the  employers  of  the  tradesman  to  examine  the  mat- 
ten  complained  of,  repeats  to  them  the  false  statement,  such  statements 
are  not  privileged  communications  (6).  But  where,  in  an  action  for 
•baderiug  the  ^ainti£&  in  their  business  of  bankers,  it  was  proved  that 
W.  said  to  defendant,  "  I  hear  that  you  say  that  the  plaintin 's  bank  at 
M.  stopped,  is  it  true  V*  and  the  defendant  answered,  *'  Ves,  it  is.  I  was 
told  so.  It  was  reported  at  C,  and  nobody  would  taJ^e  their  bills ;  and  I 
oame  to  town  in  consequence  of  it  myself:"  it  was  considered  that,  as  in 
actions  of  slander,  there  are  two  sorts  of  malice,  one  in  law,  and  the  other 
in  fact,  it  ought  to  have  been  left  to  the  jury  to  say,  first,  whether  the  de- 
feodant  understood  W.  as  asking  for  mformation,  and  whether  he  had 
attered  the  words  merely  by  way  of  honest  advice  to  regulate  W.'s  conduct; 
and  if  they  were  of  that  opinion,  secondly,  whether  in  so  doing  he  was 
ffaU^  of  any  malice  in  fact(c).  In  another  case,  however,  in  an  action  of 
uander,  where  three  witnesses  were  called  for  the  plaintiff  the  evidence  of 
two  of  whom  was  ouite  inconsistent  with  the  notion  of  a  confidential  com- 
munication, it  was  held,  that  it  was  not  a  misdirection  in  the  judge  to  leave 
It  to  the  jury  to  say,  whether  or  no  they  believed  the  communication  to  be 
confidential ;  and  that  it  was  not  necessary  in  such  a  case  for  him  to  tell 
them  in  distinct  terms,  that  if  they  believed  the  evidence,  they  must  find 
their  verdict  for  the  plaintifi'((/). 

In  an  action  for  a  libel,  a  plea  justifying  a  charge  of  having  disclosed 
confidential  communications  made  to  the  pTaiutifi*as  an  attorney,  may  be 
•upported  by  proof  of  the  disclosure  of  communications  made  to  him  by 
his  clients,  which  are  not  of  that  strictly  privileged  character  which  would 
prevent  his  examination  as  a  witness  («). 

Communications  made  to  a  member  of  a  dissenting  congregation,  re- 
specting an  individual  about  to  be  appointed  a  minister  of  that  congrega- 
tion, are  privileged  oommmiications,  and  cannot  be  made  the  subject  of  an 
action  by  such  individual.  But  if,  in  consequence  of  those  communi- 
cations, a  printed  circular  be  sent  round,  containing  contradictions  of 
them,  and  reflecting  on  the  motives  of  the  party  who  made  them,  and 
•uch  party  afterwards  write  a  letter,  and  send  it  to  the  writer  of  the 
circular,  m  which,  after  repeating  the  communications,  he  adds  other 
statements,  which  he  acknowledges  he  cannot  prove,  such  letter  is 
not  privileged,   but  will  make   him  liable  in  damages,  though  it  be 

(x)  Humphreys  v.  Miller,  4  C.  fit  P.  (c)  Bromage  v.  Pmsser,  6  D.  fie  R. 

7.— Teotenieo.  296 ;  4  B.  &  C.  247  ;  1  C  &  P.  475. 

(a>  Hooper  v.  TruKott,  2  Biog.  N.  (d)  Picton  v.  Jackman,  4  C.  fie  P. 

R.  457.  257.— Gaselee. 

(6)  Smith  v.  Mathewt,  I  M.fic  Rob.  (e)  Moore  v.  Terrell,  1  Nev.  fit  51. 

l51.-LyQdburst.  559;  4  B.  dc  Adol.  871. 
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nvrially  fuund  b;  %  Jury  dmt  tie  wh  not  ncliuttcd  \ty  «X{in«  ■» 
lic«{/). 

Word*  ipoken  by  a  lubwribrr  to  ■  diwily.  in  ansccr  to  inauirin 
another  nibacribtr,  rw|ici:iing  thi  cooduct  of  ■  iiitdical  mau  in  hu  aUr 
•nee  upon  tLt  iriijcicu  nf  ihc  charily,  are  not,  merelj'  un  account  uf  tli 
eircumitaiicea,  a  privileged  CDmniiinicalioii(g). 

2.  CharacUrr<fSrrainU.'\—K  parly  on  being  aaked  will  be  ptMnlnl 
in  giving  ■  fair  and  hones!  characler  of  a  nrrvanl,  trlialrTcr  may  br  'i» 
conipqucnce  of  lueh  a  clmriictcr,  unlna  the  servant  (irate  the  matin  a 
wdl  aa  Juluhuod  of  ihe  charge,  even  tbourii  the  moMter  niakci|iNifir 
charm  offr.md(A).  And  where  the  plaintiff  applied  to  the  undei^tbeiif 
of  Middlrocx  to  appoint  hini  a  ih^riH"*  officer,  iraJ  in  an  snmer  IdtIh 
inquiriM  of  Ihe  under-sberifl;  ai  lo  hia  capability  to  undertake  tlie  Wnir. 
the  defi-iidaiit,  another  offit^er,  to  vhoni  thi!  nlaiDiilTliHd  been  a  btilJlT'i 
fiilluw(iT,  Mid  that  he  hid  robbed  him;  such  eommuni cation  vuRin- 
■idcrcd  to  be  confidential,  and  entitled  lo  the  anme  protection  ai  the  ctmr 
tnunicatiou  of  a  matter  in  ^ving  a  pharacler  to  n  9eTTant(j). 

Though  olellcr  giving  a  ful*e  characler  ofa  servant  may  be  ihe  gniafid 
of  on  arcion,  yet  if  <rrilten  as  an  ananrcr  Ui  a  letter  «ent,  not  with  a  vii 
obtun  •  characler,  but  iviLh  un  inirniioii  i>f  obtniniiig  siii:li  nn  biu* 

•hOUU  be  lh«  grOOlllI  ->'"     :i     ■      :■  '.     !.■■   ..■  ii.  il   .    'Ii  !.■   .,1   -I     ■,.■  ri     k). 

A  tnoiter  is  not  ii.  .:  chaTBCtd' 

piven  by  liim  to  n  !-■  .  i  .lUt,  yi'l  if 

be  officiously  Htatc  aiiv  trivial  iniHooiidiict  of  tlii;  teri'ant  to  a  former  mat- 
ter, in  order  to  prevent  liim  giving  a  second  character,  and  tbeu  hiimdil 
upon  application  for  a  character,  give  the  servant  a  bad  character,  ibe 
truth  of  which  he  is  not  able  to  prove,  the  jiuy  maj',  from  theae  circmn- 
■tances,  infer  matice  ogainst  the  master,  in  an  action  against  him  by  Ibe 
>ervHnt(f).  So  where  b  master,  in  eiving  the  character  of  hii  late  kt- 
VBiit  to  a  person  intending  In  take  her,  charged  her  with  theft ;  and  In 
support  of  that  chnt^e  stated,  that  she  hod  borrowed  money  when  she 
came  into  his  service,  and  rep<iid  it  before  she  had  received  any  vagn. 
In  reply  to  nn  inquiry  made  anerwards  by  a  relation  of  the  serranl,  ht 
admitted  that  the  time  when  be  paid  the  wages  was  entered  in  a  boot, 
which  he  produced,  but  refused  to  state  when  the  time  was;  nnd  on  the 
same  party  remonstrating,  and  observing  that  the  servant,  in  conaequenn 
of  her  loss  of  character,  might  hnve  gone  on  the  town,  he  answered, 
"  What  is  that  t«  us !"  it  was  held,  that  this  conduct  naa  evidence  Id  ga 
to  tlie  jur}',  (though  slight,)  that  the  comniunieation  lo  the  inteodsd 
master  was  made  maliciously (m).  So  where  a  master,  teilhout  brine  ap- 
plied tv,  volunteers  lo  give  an  unfavourable  character  of  a  discarded  ser- 
vant, it  u  prirn6fade  malicious,  and  not  a  privileged  cummunicalioti(n]- 


,  SAd.  &£1.  (0  H»gi'i  •.  Clijlon,  3  B,  &  P. 


587  ;  and  rite  Kflly  v.  Pariiuginn 
Nev.  &  ni.  460  ;  4  B.  ((  Adol.  T( 


(h)  Wtalhvton  V.   HauKir,,.    \ 
K.  110.  im)   hilly  V.  Pailinflou.  4   D.  & 

■"  '■-'-I.  Kinder,  1  C.  &  P.  279.       Adol.  TOO;  2  Ntv.  i  M.  <60. 


-IS; 


,  ,  -- -   -.3  M.  &  n. 

(k)Ki«gr.  HWing.a  Esp.  14.—       101;  8  Ii.  .-i.  C.  678  ;  o.eirulingS. 
oueity  and  liad  conduct  to 
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In  an  action  by  a  servant  for  a  libel  in  the  form  of  a  character,  it  is 
necessary  to  show  implied  malice  by  directly  negativing  the  charge,  or 
ezpiress  malice  aliunde ;  and  it  is  no  proof  of  express  malice  that  the  mas- 
ter has  communicated  to  the  party  inquiring  his  belief  as  to  misconduct, 
after  the  plaintiff  had  quitted  his  service ;  nor  that  he  has  made  a  similar 
communication  to  persons  from  whom  he  received  the  plaintiff  with  a  good 
character  (o). 

3«  PuUic  and  Official  Communications 'I — The  same  protection  as  we 

bave  noticed  with  regard  to  the  character  of  servants,  will  be  given  to 

public  and  official  communications,  such  communications  being  absolutely 

required  for  the  good  of  the  state.    But  in  this  instance,  as  in  all  other 

imvileged  communications,  a  party  will  not  be  permitted  to  avail  himself 

of  it  as  a  cover  for  any  malicious  intention ;  for  though  it  may  be  the 

duty  of  all  persons  to  give  information  to  her  majesty's  proper  officers 

Gonceming  abuses,  yet  if  one  write  of  another  in  a  letter  to  such  officer 

that  be  is  doing  something  to  the  prejudice  of  her  majesty's  service,  which 

is  not  true,  this  is  sufficient  evidence  of  a  malicious  intention ;  and  where 

no  excuse  is  set  up  by  the  defendant,  the  jury  may  well  find  him  guilty, 

though  there  be  no  other  publication,  and  no  further  proof  of  malice  (/>). 

But  the  memorial  of  a  tradesman  addressed  to  the  secretary  at  war,  coin  - 

plaining  of  the  conduct  of  a  half-pay  officer  in  the  army,  for  not  havin<^ 

paid  a  debt  due  to  him,  and  stating  the  facts  of  his  case  fairly  and  honestly, 

according  to  his  opinion  and  understanding  of  such  facts,  is  not  the  subject 

of  an  action  for  a  malicious  libel,  although  the  statement  of  those  facts  be 

derogatorr  to  the  character  of  the  officer  (9). 

It  has  beea  held  that  an  action  will  not  lie  for  printing  a  report  of  the 
House  of  Commons,  though  it  reflected  on  the  character  of  an  indi- 
vidual (r),  however  injurious  such  publication  might  have  been  to  his 
character(5).  But  in  a  very  recent  case  Lord  Denman  held  that,  if  such 
a  report  contain  a  libel  on  an  individual,  the  printer  of  the  House  of  Com- 
mons who  sold  it  is  liable  to  an  action,  and  that  the  resolutions  of  the 
House  would  not  render  it  a  privileged  communication  (^>. 

In  all  cases,  to  entitle  such  communications  to  protection,  they  must  be 
made  to  some  officer  of  government  in  his  official  capacity  ;  and  must  have 
reference  to  matters  coming  to  the  informant's  knowle(Sge  in  the  course  of 
his  official  duties.  Hence  the  deliver}'  of  a  pamphlet  by  the  governor  of  a 
distant  province  to  his  attorney-general,  not  for  M\y  public  purpose,  but 
in  order  that  he  might  peruse  it,  is  such  a  publication  as  will  make  him 
responsible  in  an  action  if  the  pamphlet  be  a  libel  (u). 

80  an  officer  in  the  navy  has  no  right  to  make  communications  upon 
sulijects  with  which  he  becomes  acquainted  in  his  professional  capncity, 
except  to  the  government ;  and  therefore  a  letter  written  to  L1oyd*s  Cof- 
fee-house about  the  conduct  of  the  captain  of  a  transport  ship,  by  a  lieu- 
tenant, who  was  superintendent  on  board,  is  not  a  privileged  communica- 
tion. Nor  can  evidence  of  its  being  the  practice  for  persons  so  circum- 
stanced to  make  communications  to  Lloyd's,  be  received  in  an  action  for 

(o)  Child  v.  Affleck,  4  M.  &  R.  (r)  R«-  ▼.  Wright,  8  T.  R.  293. 

338;  9  B.  &  C.  403.  (0  Curry  v.  IVutter,  1  B.  &  P. 

(p)  Hitbimon  v.   May,  2  Smith,  3.  525;  1  £sp.  457. 

What  is  a  malicious  publication  it  is  (0  Stockdale  v.  Hansard,  7  Car.  &c 

for  the  jury  to  deterroioe.  P.  731. 

(9)  Fairman  v.  Ives,  1  D.  &  R.  (u)  Wyatt  f .  Gore,  Holt,  299.— 

252  ;  5  B.  &  A.  642  ;  1  Chit.  85  ;  see  Gibbs. 
Blake  V.  PUford,  1  M.  61  Uob.  198. 
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libtl  BgalnK  bufIi  R  p«T«on,  cillipr  as  fiirninhiiig  a  defiance  in  conjundkin 
Willi  otlifr  i^irvuniitoncca.  or  in  mjtijjition  uf  the  damapea  to  b«  twv- 
Yerwi  (u).  Nor  will  n  letter  writttfn  by  r  privsto  individual  lo  s  t™WJc 
otHcer,  com^nining  of  the  miiwcnidLici  of  a  pcnon  onder  him,  b«  priti- 
If^l  f^i  dWloMire  OS  HD  official  cammunlcBtion ;  Chougli  if  it  be  bani  (ok 
nude,  and  without  tnulice,  aueh  cunuiHinirftlion  ii  not  actionable  u  libd- 
lou*,  thougli  tlie  charges  may  nut  lie  truo  (.)'}.  A  letter  writtm  fay  u  op- 
ponlng  credilor  lo  the  chief  conunisBioncr  of  the  Insolvent  Dfbton'  Onn 
jjreviouily  to  the  haoring  of  an  inM<dveiit'a  tvM,  ia  not  a  pririlt^ed  com- 
muniGRtion  (ii). 

4.  Judicial  Obttrmllont.'l — Analogous  to  public  and  official  caaimunicB- 
tioHK  ue  Uic  i^eTrHtitmi  that  must  of  newsaXy  be  frequently  malt  la  ■ 
Court  of  law ;  none  of  which,  if  spoken  in  reference  lo  the  CBiue  in  hnnd. 
iarillbi>  Hctionable,  whether  they  come  ftom  a  witni>M,  jury,  counsel  orjud^ 
But  if  they  be  opprobrious  and  irrelevant  to  the  case,  the  Court  will  notice 
ibcin  an  n  contempt,  and  exatnine  on  an  information,  and  punish  wcar^ 
ingly. 

SojuBliccB  are  not  liable  to  ansoer  for  words  spoken  in  (heir  office  j 
thougli,  if  ihey  moke  sn  improper  use  of  their  liberty  in  lliii  mpec^ 
,  it  may  be  a  ground  of  applkation  to  the  great  seaJ  to  remove  them  (f).  _ 
And  if  a  Gonrt-mattial,  after  staling  in  their  sentence  the  acquhti]  af  ] 
an  officer  against  whom  a  charge  tiaa  been  preferred,  subjoin  thereto  a 
declarolion  of  tlieir  opinion  that  the  charge  is  inalicioua  and  ground- 
less,  and  thai  ihe  conduct  of  the  prosecutor,  in  falsely  calumniating  the 
accused,  is  highly  injurious  lo  the  service,  the  president  of  the  coort 
martial  is  not  nable  to  an  action  for  b  libel  for  having  delivered  such  sen- 
tence and  declaration  lo  the  judge-advocate  (n).  So  where  the  commander- 
in-chief  dirwltd  a  militarj'  intjiiiry  to  be  htld,  fo  iiivtititinle  l!ie  conduct 
of  ncoTiTiii  .iii:ii  !  ■  ["■  ■  .:,'!■■  .1:  nn ,  ■.'.  li"  ..tl  !.■;,!,'-  -  ,  '  ■li-  president 
of  Buch  '  J'  i-,jiort,anJ 

a  report  wu3aurivjleged(:Dniniiinication,and  properly  rejectedas  evidence 
at  the  trial,  and  tliat  an  office  copy  thereof  was  also  inadmissible  (6),  And 
a  party  will  be  protected  for  woiilg  spoken  on  giving  a  party  in  charge  to 
'  "  "     '  mplaint  lo  a  magistrate  (c) ;  or  open 


t  conhlable,  or  in  preferring  t 

(.0  Harweod  v.  Grtto,  3  C.  A:  P. 
14 1. -Best. 

<.)  Blake  ..  Filfori.  1  M.  &  Rob. 
198— Tiuolon. 

(V)  GniU  v.  Il«b-t,  3  C.  &  P. 
6?S".— Tiodsl. 

(OBMv-SAinner.Lom.SS;  Hadg- 
>Hn  V.  ScarUti,  I  ».  &  A.  3:12 :  ind  tee 
Flint  V.  Piki,  6  D.  &  B.  528  ;  4  [t. 
£c  C.  4T3  ;  Aitley  v.  Ymnge,  2  Burr. 
807  ;  2  Ld.  Ken.  SSli :  rVuInun  v. 
Dunn,  4  Camp.  211.— Ellen  born  ugh. 
la  an  action  for  libel,  the  declaiMion 
stated  that  phlnliiFaiK)  M.  had  been 
duly  convicted  of  conspiring  to  eiloit 
money  from  C.  and  received  judg- 
ment*, but  that  defendant  publisiied 
lliil  the  couDiel  who  moved  for  judg- 
ment had  staled  phintifF  lo  he  ihe 
wri'er  of  a  lelKr.  which  was  in  fact 
written  hy  M.  Issue  wis  joined  on  a 
plea  of  not  |iillty.    Plaintiff  at  the 


tiial  proved  the  publication,  and  tU 
iadiclnient  and  sentence;  the  letter 
being  set  out  in  Ihe  iudiclinenl  as  an 
overt  act  of  the  conspincy,  and  called 
I  be  counsel  ass  witness,  who  deporcd 
that  he  in  fact  made  the  italeoieat ; 
it  was  held,  that  od  this  evidence  it 


.  -  libel,  and  the 
juiy  having  fnnnd  a  veidiel  of  wt 
(.■ulltj.  thai  this  was  not  eontrajy  to 
the  evidence  1  SiKkdult  v.  TarU,  4 
Adol.  &  El.  1016. 

fa)  JekuU  V.  M»r..  2  N.  R.  341; 
6  Ksp.  63  ;  and  see  fVnrdm  r.  Bui- 
lis.  4  Taunt.  67  j  4  M.  &  S.  400. 

(6)  Hamt  V.  B4ntinek  (Lord).  4 
Maare,563;  2  B.  k  B.  130;  and  tee 
I  B.&B.  514. 

(c)  Johnna  1.  Eoont,  3  Esp.  32.— 
EldoD. 
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reannmhle  grmmds  of  f  tupicum  for  charging  an  innocent  person  with  a 
theft  (iQ.  But  if  A.  obtain  a  warrant  to  search  the  house  of  B.  for  goods 
suspected  to  be  stolen,  and  in  accompanying  the  officer  to  execute  the 
wamnty  should  tell  hhn  that  B.  has  roDbeid  him,  it  will  not  be  a  privileged 
communicatioa  (e). 

But  though  aU  such  observations  as  we  have  above  noticed  wOl  be  pro- 
tected aeatnst  the  parties  making  them,  yet  it  is  doubtful  if  the  publica- 
tion of  ttiem  out  c^the  Court  would  not  be  actionable,  if  they  were  defa- 
matoty  of  a  person  neither  a  party  to  the  suit,  nor  present  at  the  time  of 
inquiry  (J").  Indeed  it  is  doubtful  whether  the  publication  of  any  ex 
parte  moceedings  is  allowable  by  law  (g).  But  at  any  rate  an  accoimt 
pdblialied  in  a  newspaper  of  proceedings  in  a  Court  of  law,  containing 
matter  redounding  to  tne  discredit  of  a  person  in  his  business  of  an  attor- 
ney, ia,  whether  true  or  false,  rendered  actionable  as  libellous  by  the  para- 
graph being  headed  or  introduced  with  the  line,  **  Shameful  conduct  of  an 
attorney."  So  it  is  libellous  to  publish  a  highly-coloured  account  of 
judicial  proceedings,  mixed  with  the  party's  own  observations  and  conclu- 
■kms  npon  what  passed  in  Court,  which  contained  an  insinuation  that  the 
plaintin  had  committed  peijury  (A). 

In  order  to  justify  under  any  circumstances  the  publication  of  a  report 
<rfa  cause  tried  in  a  Court  of  justice,  the  report  must  contain  a  fair  and 
accurate  statement  of  what  took  place  at  the  trial.  A  mere  statement  by 
counsel  in  his  opening  to  the  jury,  unsupported  by  evidence,  is  not  a  fair 
and  impartial  report (t).  And  a  party  will  not  be  justified  in  giving  the 
■nhstance  or  effect  of  evidence,  he  can  only  give  the  evidence  itself  (/c) ;  and 
although,  as  it  has  been  before  noticed,  it  may  be  lawful  for  a  counsel  in 
the  diMhaige  of  his  duty  to  utter  matter  injurious  to  individuals,  yet  the 
anbsequent  publication  of  such  slanderous  matter  is  not  justifiable  it  would 
aeem,  unless  it  be  shown  that  it  was  published  for  the  purpose  of  giving 
the  public  information  which  it  was  fit  and  proper  for  them  to  receive,  and 
that  it  was  warranted  by  the  evidence  (/). 

5.  Proceedings  before  Commissioners,  Magistrates,  S^cJ] — A  report  of 
matter  of  this  kind  must  be  made  with  great  caution,  since  it  frequently 
happens  that  statements  are  made  and  circumstances  transpire  in  a 
magistrate's  room,  wliich  would  be  actionable  if  published  abroad.  Hence, 
it  is  no  justification  of  an  action  for  a  libel  in  a  newspaper,  that  the  mat- 
ter complained  of  is  a  true,  fair,  just,  and  correct  report  and  account 
of  proceedings  which  took  place  at  a  public  police-office,  in  the  course  of 
a  prelimmary  inquiry,  openly  and  publicly  conducted  before  a  justice, 
upon  a  criminal  cnarge  against  the  plaintifi^  although  published  with  no 
scandalous,  defamatory,  unworthy,  or  unlawful  motive,  but  merely  as 
public  news.     It  seems,  however,  that  it  is  lawful  to  publish  in  a  news- 


(d)  Fowler  v.  Homer,  3  Camp.  294. 
— EUenborough.  And  see  Wood  v. 
Brown,  1  Marsh.  522 ;  6  Taant 
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(e)  Doneaster  v.  Hewton,  2  M.  & 
R.  176. 

(/)  Lewis  V.  Clement,  3  B.  &  A. 
702 ;  S.  C.  nom.  Clement  v.  Lewis, 
(in  error).  7  Moore,  200 ;  3  B.  &  B. 
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(g)  Duncan  v.  ThwaiUs,  5  D.  &  R. 
447  ;  3  B.  &  C.  556. 

(h)  Stiles  V.  Nokes,  7  East.  .493  ; 
5.  C.  Dom.  Ctrr  v.  Jones,  3  Smith, 
491,503. 

(t)  Saunders  v.  MilU,  3  M.  &  P. 
520;  6Biog.213. 

(k)  Lewu  V.  Walter,  4  B.  &  A. 
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(0  Flint  V.  Pike,  6  D.  &  R.  528  ; 
4  B.  Ic  C.  743. 
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1  sn  Dtfawialwn. 

puwr  iLc  rcnilt  of  what  a  juUiott  nuy  lliink  Gl  to  da  upon  ■  vaVn  at 
ccmiicud  dimr^H  piwiuun  tu  tn>l,  Lrili*  piiUicatloa  cvalMin  noitalciiunl 
at  the  rriilrnsi!,  iiur  u-ny  cnmincnta  uytat  tin  cwr  (o). 

Whfr*  iliv  defendiuil  puhliihed  on  accaunt  oT  tlie  proceedingt  uniicr 
n  coinniiuinn  of  lunary,  wliicli  the  [Jsinlifl'  liad  attended  as  a  tiiturk 
nml  KtulKl  that  the  iiloiniilT'K  tesiiuiuiiy,  "bciiig  UDmipparted  tivihtl 
i>r  any  diIut  penon,  Tailed  to  have  any  effect  ou  the  juij."  "  Tht 
iibjecl  KM  la  lel  aside  >  will."  "  Mr,  Jeivti  comDicnteil  with  L-iilUOf 
MveHly  un  the  lealiinony  of  Mr.  O."  ([lie  plsiniifT) ;  it  waa  held,  thai  ilu 
wliole  (akvn  together  hbb  a  libel,  and  lliat  a  plea  jiuti^Dg  ouly  the  Bunli, 
"  Mr.  Jnriii  coinmented  viih  cutting  Mvcriiy  on  the  teatioioay  of  Mr 
0."wa.Ul(o). 

Id  a  libel,  purported  to  be  a  rej>orl  of  what  occurred  before  one  at  hh 
iiiajrKly'ii  enmniinionen  of  inquiry  respecting  corporationn,  it  wai  d*- 
dd(.-d,  that  the  dtrfcndant  could  not  give  evidence  of  the  accuracy  at  th* 
report  ai  n  matter  of  juntilicatioD,  but  that  be  might  give  sucb  evidxnrt  in 
niiligation  of  dsmagea ;  but  chat  if  he  did  so,  the  plaintiff  would  be  tt 
lilH>rty  lo  give  evidence  in  reply,  to  «hoi>  the  inaccuracy  of  the  report  (p). 

In  an  action  for  a  libel  contained  in  a  refiort  of  a  caroner'i  inqnot. 
evidence  at  the  rorrectnem  of  the  report  is  admissible  under  the  geoml 
JMiie  in  irdtigatioD  of  damages ;  bnt  no  evidence  of  the  truth  or  fiiW-    < 
Imod  offurtd  slated  nl  the  iiiqiirsi  i;.  admisiiible,  as  it  niUBl  be  Rtricllv  mii' 
lined  to  nhai  took  place  there  [g). 

Though  one  part  of  a  alatement  taken  alone  be  injurious  to  a  man'i 
character,  if  ibe  jury  think  that  the  eff^t  of  that  part  u  removed  fay  the 
other  part  of  Ihe  statement,  it  is  not  a  libel.  Thui  m  an  action  for  ■  libd, 
to  which  nulgiii'tj/ was  pleaded;  it  appeared  that  the  libel  (nbich  was  con- 
tained in  a  newspaper)  putpoHed  to  oe  an  account  of  the  trial  of  a  fanner 
action,  brought  by  the  same  plaintilTfor  a  libel  azainal  third  parties;  and 
Hf^er  stating  (he  libel  in  the  original  action,  and  the  facts  proved  1^  the 
then  defendants,  and  the  summing  up  of  the  judge,  it  stated  that  the  juiy 
found  a  verdict  for  the  plaintiff,  wilh  SOt.  damages.  No  evidence  was 
given  as  to  any  such  trial  haHng  in  fact  taken  place,  or  whether  the  re- 
port was  fail  or  not.  The  judge  left  it  to  the  jury  to  say,  whether  the 
report,  allhough  it  contained  some  allegations  injurious  to  the  plaintiff, 
nas,  if  taken  altogether  with  the  statement  of  the  verdict  being  in  hii 
favour,  injurious  to  the  plaintiff  on  the  face  of  iti  and  the  jury  having 


in)  Duncan ',.ThauiU,,&D.k  R. 

was  emillrd  lo  judpnent  nan  otilir-U 

447  ;  3  B. &  C.  556. 

Kr«/frM  on  the  first  plea.  OD  the  fol- 
lowiag   grounds:    1.  The   suiemenl, 

{«)   IIU*rl,   V.    Brou'it,    10   King. 

619;  4M.&Scmi,  407. 

though  correct,  did   not   relaie   to   a 

(p)  Chartlvn  ».  It'oilon,  6  (•-.  &  P. 

Dialler  of   ohich  ihe  mapislrale   had 

38.S.-P«tleson. 

(9)   KufI   V.    CAopmo-.   M.   &   M. 

46;  2C.a<P.S70-_AI,lH.i.. 

Where   lo  ■  dec1arili»ii  for  a  libel 

or  1   ibnder,   and  consequently   were 

not  protected  by  giving  Ihe  nimes  of 

titst,  that  the  libellouB  matier  wns  a 

Ime  and   rorrrcl  ecmiint  of  a  nlFite- 

and  3id.  Supposing  the  ma  Iter  action- 

tteni made  by -A.  and  B,  before  a  ms- 
gi-trare;   nnd   second,   thai   Ihe   fads 

therein  slated  "eie  true  ;  and  the  jury 

al  wilneues  lo  |>rove  Ihe  words  agiinsl 

found  for  Ihe  defendants   on  the  fi»t 

the  authors;  M'Gngot  y .  Thaaittt,  i 

plei,  and  for  Ihe  plaintiff  on  the  se- 

1>,&R.  695:  3B.  &C.34. 

:  it  WIS  held,  that  the  plaintiff 


Of  Prix'jltgrd  Communications,  1.371 

found  for  the  defendant,  the  Court  refused  to  grant  a  rule  for  a  new 
trial  (s). 

Where  the  plaintiff  charged  the  defendant  in  his  declaration  with 
publishing  in  a  newspaper  the  following  libel  against  the  plaintiff,  who 
was  a  dissenting  minister,  viz. :  "  A  serious  misunderstanding  has  re- 
cently taken  place  amongst  the  independent  dissenters  of  Great  Mar- 
low  and  their  pastor,  in  consequence  of  some  personal  invectives  pub- 
licly thrown  from  the  pulpit  by  the  latter  against  a  young  lady  of  dis- 
tinguished merit  and  spotless  reputation.  We  understand,  however,  that 
the  matter  is  to  be  taken  up  seriously." — Bucks  Chronicle.  The  de- 
fendant, in  justification,  pleaded  that  the  plaintiff,  whilst  officiating  ns 
minister,  published  from  a  part  of  a  chapel  assigned  to  him  as  minister 
fer  the  delivery  of  a  sermon,  to  and  in  the  presence  of  his  congregation, 
of  and  concerning  one  M.  F.,  a  teacher  of  a  certain  Sunday  school,  the 
scandalous  words  following:  '*  I  have  something  to  say,  which  I  have 
thoi^ht  of  saying  for  some  time,  namely,  the  improper  conduct  of  one  of 
die  female  teachers ;  her  name  is  Miss  F. ;  her  conduct  is  a  bad  example 
and  disgrace  to  the  school ;  and  if  any  of  the  children  dare  ask  her  to  go 
home,  Sne  (meaning  such  child)  shall  be  turned  out  of  the  school,  and 
never  enter  it  again.  Miss  F.  does  more  harm  than  good;"  and  thereby 
save  great  offence  to  divers  of  the  dissenters,  to  wit,  one  A.  B.,  and  one 
C.  D.,  and  occasioned  a  serious  misunderstanding  amongst  the  dissenters ; 
and  the  jury  found  a  verdict  for  the  defendant :  it  was  held,  on  a  motion 
in  arrest  of  judgment,  that  the  plea  was  a  sufficient  answer  to  the  libel  (/\ 
The  editor  of  a  public  newspaper  may  fairly  comment  on  any  place  of 
public  entertainment,  and  a  paragraph  in  which  he  does  so  is  not  libel  • 
lous ;  but  if  it  can  be  proved  that  the  comment  is  unjust,  malevolent, 
and  exceeding  the  bounds  of  fair  opinion,  it  is  a  libel,  and  therefore  ac- 
tionable (tf). 

6.  CritkixmSy  4"C.] — Works  of  science  and  literature,  as  they  become 
public  property  in  a  certain  sense  by  being  published,  may  be  subjected 
to  a  publicly-expressed  opinion  of  their  merits,  and  a  fair,  reasonable,  and 
temperate,  though  erroneous  criticism  of  such,  is  not  a  libel,  provided  it  was 
not  written  for  the  purpose  of  hurting  the  plaintiff  in  his  profession  ( x), 
however  strong  the  terms  of  censure  may  be  (j^).  And  it  may  be  laid 
down  as  a  general  rule,  that  whatever  is  fairly  written  of  a  work,  and  can 
be  reasonably  said  of  it,  or  of  its  author,  as  connected  with  it,  is  not  ac- 
tionable (2) ;  and  if  he  be  not  followed  into  domestic  life  for  the  pur- 
pose of  personal  slander,  he  cannot  maintain  an  action  for  any  damage  he 
may  suffer  in  consequence  of  being  thus  ridiculed  {a). 


Sect.  IV. — Of  Special  Damage. 

It  has  been  noticed,  that  where  the  words  are  not  actionable  of  them- 
selves, but  become  so  from  their  effect  on  circumstances  in  which  the 

(<>  Chalmers  v.  Payne,  2  C.  M.  &  (v)  Thompson  v.  Shackell,  M.  & 

R.  166  ;  1  Gale.  69.  M.  187.— IJest. 

(c)  Edwards  v.  Bell,  8  Moore.  467 ;  (s)  MacLeod  v.  WaheUy,  3  C.  &  P. 

1  Bing.  403.  31 1 .— Teoterden. 

(it)  Dibdin  v.  Swan,  1  £tp.  28. —  (a)  Carr  v.  Hood,  1  Camp.  355, 

Kenyon.  n. — £llenboroUj;h. 

(z)  Soane  v.  Knight,  M.  &  M.  74. 
— Tenterden. 


^    I97C  DrfamMbm.  ' 

lloiiltnd  fwrty  ii  yUwd.  wmm  4pRfa/  dainy  tniut  be  imnYd.  to  tl^lfotl 
6i»  pUsUd  'a  actjan ;  nd  JI  (honld  be  nockcnl  litre,  Hut  wordi  m  M 
■ctioi^lc,  «nn  viUi^etialdMm^.iKibM  tbry  ore  of  Ibamelva  ifis»- 
n|niC((>.  Tboi  in  a  (bdnaliML  in  danda,  tbe  Mcond  count  abUdlMt 
r     A*  MiMiBl.  «aatriTti^  and  intending  to  itgure  tha  plaintiff  m  a  ihop- 

I»a«na»aBd»gTMrt,inaliri«inJyipokeofhetM«ichlheli»Ucwiiig»CTdi:— 
"  She  (mtaamg  lb«  pUotir)  Mcnled  Ic  6rf.  onder  the  till,  ar    '       ' 
wn  M(  limaa  to  be  rabb«d.'    Tbc  declaradon  alleged  a*  apa 
Ihat  ttm  8.,  by  WMM  «f  Om  woria.  nJuMd  la  take  die  riomtiff  into  b 
MCiiee.   After  a  geB(fal«t«£et  for  the  plaintiff  it  wBakddtliat  ibcttovd* 
iRdwMMaidcmnt,ifaetMaaU«*lalI,«ei««ooalrlnri«aaoti  of  tbe^edd 
daaap^  and,  ibtnfatc,  tbal  tbc  plainti^  if  euti^  to  reconr,  etwhl 
,      t»  bam  ftdl  OMte :  leDOiidljr,  oo  motioii  in  arrat  of  judgmatt,  that  UM 
f      wordi  in  Ibat  ccnot  wm  not  drfaimatcry  in  thrir  tuUurt,  and  'Uttnton 
■we  not  aotion^blf.  ereu  thougfa  followed  by  special  daiiiAge(c).   Bat 
I      b  b  KOl  ttmemmrj  thtX  tbe  dhmo  ■hoae  act  coiutitatcs  the  tpeatli  d>- 
maf*  ibould  haT(  btUcrcd  uir  debmatoiy  chai^,  provided  tb^  he  ad^d 
in  oowcqucncc  at  the  wonls  haling  been  spoken  {d). 

In  quel  when  the  damage  ippeora  to  be  of  a  very  trifling  tiatuiv,  the 

jinymusl  find  a  vi'i.ikt  for  ihcdefendanl,  though  if  the  plaintiff  h»i-e  been 

I     d^'ved  L.f-"..  I.  I  ■   .;  ,.r:-i'.;;  ■:■  ..iL,  ;■..  ;i...|.:r,'/iE^  rif  friends,  tbal  wiU  be 


nence  to  a  miaister,  it  ii  enough  to  itate  that  he  was  emplojed  lo 
preach  to  a  dioentiog  congregaiioD  at  a  certain  licensed  chapd,  that  ba 
deriTed  coiuideiahle  profit  by  hi>  preachinsi  and  that  by  reaaon  of  Ibi 
•candal,  "  peraooi  frequenting  the  chapel  had  refused  to  permit  bim  to 
preach  there,  and  had  diacontinued  giving  him  the  pTofiti  which  they 
uiually  had,  and  otherwise  would  bave  given,"  without  saying  who  thoea 
pereons  «ere,  or  b^  what  authority  tbey  excluded  him,  or  tbal  be  was  a 
preacher  duly  qualified  according  to  the  10  Anne,  c.  2{g). 


Sect.  V.— Of  ihb  PoaLiCATioH. 

Having  pointed  out  generally  what  will  be  conndered  a  libd,  we  abaO 
proceed  to  notice  what  will  constitute  a  publication  of  the  same ;  and  It 
must  be  remembered  that  it  is  thepuificotionof  a  libel  that  inflicts  the  in- 
jury on  the  party,  and  not  the  fabrication  of  it ;  and  consequently  all  per- 
Bona  guilty  of  such,  or  of  republishing  the  same,  will  be  held  raqwniiUe 
Ibr  tlieir  conduct  in  an  action  of  libel,  except  in  the  case  of  republication 
of  oral  slander  made  in  the  guarded  manner  which  will  he  presently 
pointed  ouL 

It  il  not  necessary  that  the  name  of  the  party  Hbeled  should  be  wrilt«i. 


(.)   ]tf«re  V.  Afeag^.   I  Taant. 

M.1I7;  SB.&Adol.645;2Nev.& 

39. 

M.460;4B.&Adol.700. 

(r)  Ibid. 

(g)  HarUn,  ».  H.rrin,,  B  T.  B. 

(d)  Knight  -,.  Gifcft.,  3  Ne».  It  H. 

130! 

467  i  1  Adol.  &  £llia,  43. 

Of  the  Publication. 
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lor  if  asterisks  be  put  instead  of  the  name,  it  is  sufficient  that  the  party 
should  be  so  designated  that  those  who  know  the  plaintiff  may  understand 
that  he  is  the  person  meant;  and  it  is  not  necessary  that  all  the  world 
■botild  understand  it  If  witnesses,  who  state  that  they  understand  that 
the  pkrintiff  is  the  person,  abo  say  that  they  were  enabled  so  to  un- 
derstand by  the  perusal  of  another  libel,  with  which  the  defendant  had  no 
eoneeni,  toeir  evidence  ought  to  be  laid  out  of  the  case  (A).  But  if  the 
printer  and  the  editor  of  a  magazine  be  sued  for  a  libellous  article  con- 
tained in  it,  they  are  both  liable  for  a  libellous  lithographic  print  which  is 
contained  in  the  work,  though  it  were  not  printed  by  the  printer,  provided 
that  meh  print  is  referred  to  in  the  letter-press  part  of  the  libellous  ar- 
tide  (•> 

The  proprietor  of  a  newspaper  is  answerable  criminally,  as  well  as 
ctvilly,  for  the  publication  of  a  libel  in  his  paper,  though  he  has  nothing 
to  do  with  the  publication,  and  the  whole  is  conducted  by  his  servants  (k) ; 
bat  the  presumption  arising  from  proprietorship  may  be  rebutted,  and 
an  exemption  established  (/).  Nor  will  the  editor  of  a  public  newspaper 
be  justified  in  calumnious  attacks  on  the  private  character  of  the  wnter 
of  another  (m). 

The  transmission  of  a  letter  by  a  defendant  to  his  correspondent  abroad 
is  a  sufficient  publication  by  defendant  (n) ;  though  where  a  libel  is  com- 
plained of  in  a  private  letter,  such  letter  must  be  proved  to  have  been  ad- 
dressed to  a  third  person,  and  not  to  the  party  himself  (o).  But  if  A.  send 
a  manuscript  to  tne  nrinter  of  a  periodical  publication,  and  do  not  rc- 
strcun  the  printing  ana  publishing  of  it,  and  the  printer  should  print  and 
publish  it  m  that  publication,  A.  is  considered  the  publisher,  and  liable  to 
an  action  (p).  A  person  having  a  copy  of  a  libellous  caricature,  who 
shows  it  to  another,  on  being  requested  so  to  do,  is  not  thereby  liable  to 
an  action  for  maliciously  publishing  (9).  And  if  the  publication  of  a  libel 
consist  in  merely  selling  a  few  copies  of  a  periodical,  in  which,  inter  alia,  it 
is  contained,  one  question  for  the  jury  is,  did  the  parties  know  what  it 
was  they  were  selling?  (r). 

Where  oral  slander  is  republished,  accompanied  with  a  statement  of  the 
party's  name  from  whom  it  had  been  heard ;  and  the  occasion  of  mention- 
ing it  was  justifiable,  and  the  party  believed  it  true,  he  will  not  be  liable  ; 
though  if  there  be  any  malice  in  the  manner  in  which  it  is  mentioned,  or  it 
be  so  mentioned  under  any  other  circumstances  than  those  pointed  out, 
he  will  be  (<).  If  a  defendant,  in  an  action  for  verbal  slander,  at  the  time 
of  speaking  the  slander,  gave  up  the  name  of  the  person  from  whom  he 
heard  it,  this  is  no  justification  of  itself;  but  if  he  did  this,  and  at  the  trial 
prove  that  he  did  in  fact  hear  the  slander  from  that  person,  it  will  go  in 


{h)  Bflurke  v.  Warren,  2  C.  fit  P. 
307.— Abbott. 

(i)  Wans  v.  Frater,  7  C.  6c  P.  369. 
— Denman. 

(fe)  Rex  V.  Walter,  3  Esp.  21.— 
Keoyon. 

(/)  Rex  V.  FUher,  M.  &  M.  433.— 
Tenterden. 

(m)  Stuart  v.  Lmell,  2  Stark.  93. 
— £1  lenbofoiigii . 

(n)  Ward  v.  Smith,  6  Biag.  749  ; 
4  M.  fie  P.  595 ;  4 C.  &  P.302. 


(a)  Phillips  V.  Jansen,  2  Esp.  624. 
— Kenyoo. 

(  p)  Burdett  v.  Cobbett,  5  Dowi 
301. 

(q)  Smith  v.  Wood,  3  Camp.  323. 
— Eilenboroagh. 

(r)  Chubb  v.  Flannigan,  6  C.  fie  P. 
^31^ Park. 

(s)  M'PhersoH  v.  DanieU,  5  M.  ^ 
R.  251. 


isr* 


Dtfamtttiua. 


mitigation  or  <l«iiiBg«*(f)   This,bi>weter,  noiilii  b«  no  defence  iniBKtiti 
for  a  lihol  or  wriltcn  ilondnr  (uj. 

To  a  dcclBratitni  for  a  libel  publUhed  in  a  newspaper,  wliich  nfifdll 
iin  tli«  plaintilf  in  hiichsraclerof  an  auornoy,  tlirdeTendaul  pleaded tbtf 
tlu  llb«l  WM  lint  publiibed  iu  antirBpaperamed  "  The  Mampafaira  Oira- 
nidc,"  by  G.  U.  M.  aad  W.  H. :  and  that  ut  the  time  of  the  pubUcalMKi 
by  ^  defendant,  it  vas  also  publiahed  by  him  ;  and  that  nich  libdloia 
Dintlor  WW  cofiicd  from  that  newspaper,  and  that  pursuant  to  llie  glatnl* 
38  Goo.  in.  c7e,  O.  H.  M.  and  W.  H.  had  niade  an  affidavit  that  itHT 
*«rv  the  publilhers  of  "  Tbn  Hanipabire  Journal."  and  had  nut  ceamA  la 
beto  at  the  time  ofUie  publication  of  the  libel;  itnoaheld,  thatih)*plA 
va*  bud,  ai  it  did  not  ilntc  tliat  ihi;  pcrao&s  frma  whose  paper  the  UUl 
waa  coped  were  the  urigitial  authors.  And  it  teeiUB.  thai  even  if  tliev 
hod  been  named  by  tliH  dvfvndaut  us  auch,  vhen  he  published  the  libe^ 
nich  publieatian  being  of  writlvn  slander  could  not  have  been  justified. » 
it  would  give  great  fiidlity  to  lucli  publieationi,  which  ought,  if  posible, 
to  be  prevented,  and  that  the  reprtitioii  of  oral  >lander,  accomtianied  by 
a  declaration  of  the  name  of  the  original  author,  csunot  be  justified.  iihIhi 
nich  repctllion  he  mode  without  nialice  (f). 

It  Unoaniwer  to  a  chargcuf  criminal  pubUeation  of  a  libel  to  iliow  dial 
the  defendant  had  been  told  that  it  wai  Ubelloui,  and  not  tit  to  be  dime- 
'  mlitated  genenttlj  to  the  n^bbmuhood,  and  Ibat  ha  printed 
view  to  disprove  the  imputstion  of  Imring  intended  to  promulgate  a  libd. 
Thfse  fuels,  if  the  conipusitiuii  bi>  a  libi'l,  are,  bo  fnc  Iroin  Fun stitu ting  a 
defence,  [liat  ihey  iipcrute  in  aggravation  mlhi-r  tliun  tn  mkigation  of  titi 
guilt  (ji). 


Sect.  VI.-0»ti 


I.   Dictara 
1.  Par, 


av  FOE  Defamation. 

1.  OfthtPMu^Uim 

2.  Oftht  WoTdt>^tU  LiM 

3.  (y  IA«  IhU«I  aith  ahUh 
iht  Libit  aaipubUiitd .... 

4.  UndtT  Iht  Gentral  laut . 
i.  Evidtnet  nf' the  Drftudanl 

1.  yuKiAealu 

2.  UndtrtlitCtueniluut 
,.  Judgment    


,     1374 

t*. 

2.  Stal/meateJtbtLiM....  1376 

3.  CaUaquium.AvtTmeHUand 
Innueiu/e 1376 

a.  Pifui 1378 

I.  SlalHU  o/ LimiliUiaai    ..  ib. 

3.  Jialijitalian ih. 

3.  EvufMM 1379      *.  Judgment   1384 

The  action  for  slander  ii  an  action  on  the  caae,  for  the  general  nika  of 
which  aee  imle,  414. 

1.  Declaration. 

1.  Partus.'] — Where  words  ere  spoken  respect ing  a  married  woman, 
which  inflict  on  her  a  personal  wrong,  so  that  an  action  would  survive  to 
her,  she  ought  to  be  joined ;  tiut  where  llicir  effect  is  only  to  pmduce 
some  pecuniary  damage,  there  the  wife  sliouli!  not  be  joined  (i).  Where 
the  words  are  spoken  agoinsl  bol/i  the  husband  and  wife,  there  must  be 
two  actions  ;  one  by  him  for  the  words  spoken  of  himself,  and  another  by 
both  for  the  words  Bpoken  of  the  wife  (a).     And  the  same  rule  prevails 


(0  Bn.«H  V. 
5f>6.— AldeKon  ;  nut  see  ci> 
V.  Sptueer,  Hoit,  633. 

(u)  Dl  Ciapigny  v.  If, 
Jtiiig.39S;  2  M.  &  P.  69S 
OavH  V.  i™i.,7T.  R.  17. 


6  C.  &  P. 


a  MUU 


(j)  Ltwii  1 


Wai 


I   l\. 


(v)  B«  V.  Shipley,  i  Dougl.  73. 

(i}5dvi/l(v.Si^(«»(v,4  B.&Adol. 
£14;   1  tiet.  &  M.  254. 

(a)  EmingloH  V.  Gurdtuir,  1  Selw, 
N.  P.301. 


Of  the  Actiu/i  tJicrcon. 
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wliere  the  slander  is  spoken  by  a  husband  and  wife,  one  action  being 
against  the  husband  only  for  the  slander  spoken  by  him,  and  the  other 
against  both  for  the  slander  by  the  wife  (b). 

Partners  may  join  in  an  action  for  slander,  or  for  a  libel  spoken  or  pub- 
lished of  them  in  the  way  of  their  trade  (c) ;  but  it  would  seem  that  they 
must  aver  special  damage  (</). 

An  act  of  parliament,  after  reciting  the  difficulties  experienced  by  joint- 
ttock  companies  in  suits  for  recovering  debts  and  enforcing  obligations, 
and  in  the  prosecution  of  offenders,  enacted,  that  actions  commenced  by 
t|ie  Hope  Company  for  recovering  debts,  enforcing  claims  or  demands  then 
diia,  or  which  thereafter  might  become  due  or  arise  to  the  company,  might 
be  commenced,  and  indictments  for  offences  be  prefeired,  in  the  name  of 
the  chairman :  it  was  held  that  the  chairman  might  sue  for  a  libel  on  the 
company,  although  it  was  not  a  corporate  body  (e).  But  in  a  joint  action 
bj  two  partners,  they  are  not  entitled  to  damages  for  any  injury  to  their 
private  feelings,  but  only  for  such  injury  as  they  may  have  sustained  in 
their  joint  trade  or  business  (/*). 

If  two  persons  have  published  words  for  which  an  action  lies,  an  action 
cannot  be  maintained  against  them  jointly ;  the  publication  of  one  not 
being  the  publication  of  the  other  (g),  without  they  are  partners,  and  the 
words  are  spoken  respecting  their  trade  (A). 

2.  Statement  of  the  LibeL'\ — The  libel  must  be  stated  in  the  very  words 
made  use  of  by  the  defendant,  for  where  a  declaration  stated  that  the  de- 
fendant published  a  libel,  containing  false  and  scandalous  matter  of  and 
concerning  the  plaintiff',  "in  substance  as  follows,"  and  then  proceeded  to 
let  out  the  libellous  matter  with  innuendoes  :  it  was  held  bad  in  arrest  of 
judgment,  because  the  very  words  were  not  set  out  in  the  declaration,  so 
that  the  Court  might  see  whether  it  were  a  libel  or  not  (i).  So  a  de- 
claration for  words  imputing  that  tulips  of  the  plaintiff)  about  to  be  sold  by 
anction,  were  stolen  property,  whereby  purchasers  were  deterred  from  bid- 
ding, and  the  sale  was  defeated,  was  held  bad  in  arrest  of  judgment,  for 
not  setting  out  the  words  verbatim  (k).  But  where  in  an  action  of  slan- 
der the  declaration  contained  several  counts,  stating  the  words  constitute 
ins  such  slander,  and  the  fifth  alleged  that  "the  defendant  had  wrong- 
fully, and  without  any  reasonable  or  probable  cause^  imputed  the  crime  of 
felony  to  the  plaintiff:"  it  was  considered,  on  a  motion  in  arrest  of  judg- 
ment, that  such  count  was  sufficient  after  verdict  (/). 

Where  a  libel  in  a  newspaper  stated,  "  About  five  years  ago,  he  (the 
plaintiff*)  had  a  house  in  O.  Street,  P.  Square,  and  some  time  prior  to  that 


(h)  Anon.l  Selw.  N.  P.  301. 

(c)  Fortter  v.  Latcson,  11  Moore, 
360;  3  Fling.  461. 

(d)  Cook  V.  Batchelor,  3  B.  &  P. 
150. 

{e)  WiUiami  v.  Beaumont,  10  Biog. 
260. 

(/)  Haythom  v.  Lawson,  3  C.  & 
P. 196. 

(^)  Chamberlain  v.  White  and  anO' 
ther,  2  Burr.  984. 

(A)  Dyer,  19. 

h)  Wright  V.  Clements,  3  B.  &  A. 
503 ;  and  see  Cook  v.  Cox,  3  M.  iic  S. 
110. 


(k)  Gutsole  V.  Mathers,  1  Mees.  & 
Wels.  495.  The  declaratioD,  having 
stated  that  the  tulips  were  about  to  be 
sold  by  auction,  alleged  that  the  de- 
fendant asserted  and  represented  that 
the  said  tulips  were  stolen  property  : 
held,  that  this  was  sufficient,  without 
stating  that  he  spoke  the  words  of  and 
coocerning  the  said  tulips,  the  pro- 
perty of  the  plaintiff;  ifr. 

(0  Blizitrd  V.  Kelly,  3  D.  &  R. 
519  ;  2  B.  &  C.  283  ;  and  see  Cook 
V.  Cox,  3  M.&S.  110. 


3n5 


iu«n.  uMlmil^H^H 
If  that  ht  hadgRV^^ 


ISTV  Dr/amutigM. 

bkhad  Ml*  In  M.  Siiuarr,  in  both  o/*irAiri  ficcanlrimd&c. 

in  llic  doduMMii  pnrporlHl  to  ict  out  Uie  wbolc  otxh'i 

1^  the  «OTil4  "aiwhicb :"  it  wiu  beU  tlial  tha 

th«  plnritlfT  wu  sllownl  to  enter 

the  plftinliir  bad  only  plfwle' 

aboTc  pa«igP9  comA;tlv(nj.     So  wbcrv.  in  en  DCtkn  br  Kl 

ration  allct^  tbat  lb?  deienJuit  had  compnsed,  writlen,  wad 

tilwltoui  iiiKiier,  and  it  appesred  hoTa  the  lib«l  ititlf  that  ht         _ 

ftrcncrs  to  anotb^r  work,  Imm  irhicli  the  maUer  wu  tKkvn,  liot  «Utb 

wvTF  oniilted  io  the  declaration  ^  the  nrinnce  lierr  alMinu  d«cidtdlab* 

fatal,  IniiMDUch  u  the  kiim  of  the  libel  declared  upon 

timl  produceil  in  evidence;,  ax  th«  aniis*ioDs  altered  tli< 

nioindcr  (n).   Bui  a  mere  omUBion  inieniii{!ouIp«rt  of  a  lib4>l  ii  noting 

unleu  lfa«  «enw  of  that  vbich  l>c  stt  nut  be  thereby  varied  (o). 

In  Hn  aeliun  on  the  caw  for  detHmation,  for  vords  charging  a  phjaiclaB 
with  adultery,  it  is  not  siifiideni  (unleu  ipeciat  damage  bealle^dj  to  Malt 
that  the  miKondiictwaa  imputed  to  the  plaintiff  in  hia  prafewion.  Thed«- 
clmlton  ought  aUo  to  act  Knih  in  vhat  manner  such  miacondact  wai  con- 
nected by  ihc  speaker  with  tliat  profession.  Therefore,  where  the  dceU- 
raiion  allrged  that  words  cootainiiie  such  an  imputation  were  spokra  of 
and  concerning  the  [daintifri  carrying  on  the  fnvlmion  of  n  pbyvdn, 
and  of  and  coDceming  Iiim  in  hii  prorewJon,  without  more,  judgment  »■• 

Where  the  libel  if  apoken  in  a  fortign  language,  the  plaintiff  mtMt  Mt 
fcnih  the  libel  in  the  original;  for  if  he  only  let  out  the  tranilatioii, dia 
Court  will  arrest  the  judgment  (9).  If  aeparate  paasagea  of  a  hbd  an  Mt 
out  in  one  count  of  the  declaration,  they  should  be  described  aa  igMialt 
and  distinct  parts  (r);  but  it  ia  no  otijection  tliat  a  part  only  of  «• 
sentence  in  a  letter  is  inserted  in  a  count  forhbel,  if  it  appear  that  enu^ 
ia  set  out  to  comprise  the  suhatance  of  the  charge  made  by  the  drfcudlBl 
against  the  plainliff(i). 

3.  Collogtiium,  Jrxnnmti  and  Inmuiuh.] — Where  the  defiunatioD  dsM 
not  of  itself  refer  to  the  plaintiET,  it  is  necessary  to  give  the  co^tD^tnaas  or 
conversation  in  which  It  occurred,  so  a»  to  show  in  what  way  it  wm  mads 
to  bear  upon  him.  And  as  a  general  rule,  defamation  of  a  person  in  n- 
ference  to  his  oHice,  profession  or  trade  is  not  acIionaUe,  nnlew  it  bt 
slated  that  it  was  uttered  in  a  conversation  of  thii  sort  reapectine  saA 
office,  trade  or  profession.  Thus  in  an  action  upon  the  case  the  plaintiS' 
declared  that  be  was  a  draper,  and  that  he  gained  his  living  by  btiying 
and  selling  cloib  and  other  goods ;  and  that  the  defendant,  intending  to 
slander  the  pkintilF  in  his  good  name  and  credit,  spoke  these  wordf  to 
him,  "  you  are  a  cheating  fellow,  and  keep  a  false  book,  and  1  will  pme 
it"  It  was  objected,  in  order  to  arrest  the  judgment,  that  it  was  mt 
averred,  that  at  the  time  of  speaking  the  words  there  was  a  mlhqviam 
ning  the  plaintiff  or  concerning  his  dealing  by  way  of  buying  and 


selling,  and,  consequently,  that  the  words  were  not 


by  way  0! 
oii^pTBcel 


Mti 


(m)Coali*  5nilA,M'Clel.aS0. 

<n)  Carlitright  v.  Wright,  1  D.  & 
It.  230. 

(a)TabaTfi.TipptT.  1  Camp.  353. 

iv)  Atirt  V.  CrnwB,  4  Nev.  it  M. 
320;  %  Adal,  &  Ellis.  3.  It  may  be 
doubled  whether  words  impnting  to  a 
pbyiiciaa  that  be  bad  taken  advantage 


of  the  opportunities  aflbided  him  b* 
bis  profeuion  to  commit  acl>  ot  adul- 
leiy.  would  besctionable  withnatspi- 
ciil  dsmsge. 

(f ;  Ztnobl9  V.  AiUtl,  S  T.  R.  163. 
(r)  Tabarl  >.  TSpptr.  1  Cimp.  3S3, 
(1)  Ruthtr/vrd  *.  fvaai,  6  Bing. 


Of  the  Action  thereon. 
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lis  trade,  which  objection  was  allowed  to  prevail,  and  the  judgment  was 
arrested  (0* 

Id  other  cases  an  averment  is  necessary.  Thus,  where  an  action  is 
Ivought  by  a  person  in  an  office,  which  he  holds  during  the  king's  plea- 
sare,  for  words  which  are  disgraceful  to  him  in  his  office,  it  must  be  ex- 
pressly allied  that  the  plaintiff  was  in  the  office  at  the  time  the  words 
were  published ;  hut  if  an  action  be  brought  by  a  person  of  a  profession 
or  trade,  it  is  sufficient  to  aver  that  he  has  for  some  years  past  exercised 
the  profession  or  trade ;  for  it  will  not  be  intended  that  he  has  discontinued 
hisjMofession  or  trade  (ti). 

when  written  or  printed  matter  in  itself  imports  a  libel  on  the  plaintiff, 
no  statement  of  extrinsic  circumstances,  by  way  of  inducement,  is  neces- 
saxT.  Thus  where  defendant  wrote  concerning  plaintiff,  '*  he  is  so  inflated 
with  300/.  made  in  my  service,  God  only  knows  whether  honestly  or 
otherwise,  that,"  &c. :  it  was  considered,  without  any  preliminaiy  aver- 
ment, to  warrant  an  innuendo  that  plaintiff  had  conducted  himself  in  a  dis- 
honest manner  in  the  defendant's  service  (t). 

The  innuendo  used  in  declarations  in  this  action,  is  for  the  purpose  of 
marking  out  in  what  way  the  slanderous  words  apply  to  him,  and  con- 
necting the  words  of  the  libel  with  the  inducements  and  averments  by 
which  it  is  prefaced,  or  enlarging  its  meaning  by  that  means.  But 
an  innuendo  improperly  enlarging  the  sense  will  be  rejected  as  surplu- 
sage (^).  Thus  where  a  count  in  a  declaration  for  slander  laid  the 
words  as  follows: — "  You  have  robbed  me  of  one  shilling  tan  money;" 
and  the  innuendo  explained  the  meaning  tc  be  that  the  plaintiff  had  frau- 
dulently taken  and  applied  to  his  own  use  one  shilling  received  by  him 
for  the  defendant,  bemg  the  prtnluce  of  the  sale  of  some  tan  sold  by  the 
i^ntifffor  and  as  servant  to  the  defendant;  but  the  facts  stated  in  this 
mnoendo  were  not  alleged  by  any  independent  averment  in  the  decla- 
ration ;  it  was  considered  that  the  innuendo  was  bad,  as  introducing  new 
fiicts ;  and  that,  without  the  innuendo,  the  count  did  not  charge  words  ac- 
tionable in  themselves  {z). 

A  count  in  an  action  for  libel  charging  that  the  defendant  wrote  of  the 
plaintiff  that  he  was  a  "  man  Friday"  to  another,  was  held  bad,  for  want 
of  an  averment  to  show  that,  by  the  term  "  Friday,"  as  applied  to  the 
plaintiff)  degradation  and  subserviency  were  intended  to  be  imputed  to 
him  (a).  An  innuendo  unconnected  with  prefatory  averment  can  in  no 
case  enlarge  the  sense  of  a  libel  (6). 

If  a  good  innuendo  in  a  declaration,  ascribing  a  particular  meaning  to 
alleged  slanderous  words,  be  not  supported  in  evidence,  the  plaintiff  cannot 
reject  it  at  the  trial,  and  resort  to  another  meaning  (c).  So  where  words 
may  be  considered  to  impute  either  felony  or  frauds  and  to  be  actionable 
in  either  sense,  yet  if  the  plaintiff,  by  his  innuendo,  charge  that  they  impute 
felony y  he  cannot  recover  without  establishing  this  by  his  evidence  ((2). 


(t)  Tidd  V.  Haitinfrs,  2  Saund.  307 ; 
sod  see  Davis  v.  Mitler,  Stra.  1169; 
Ludwell  V.  Hote,  Ld.  Haym.  1417. 

(u)  Tuthiil  V.  MiltoH,  Cro.  Jac.  222. 

(x)  Clegg  V.  Laffer,  3  M.  &  Scott, 
727;  10  Sing.  250. 

(y)  Harvey  v.  French  (in  error),  2 
TyT.686;  1  C.  &  M.  11. 

(s)  Day  V.  Robinson  (in  error),  4 
Ner.  &  M.  884 ;  1  Adol.  &  Ellis,  554. 

(a)  Forbes  v.  King,  1  Dowl.  P.  C. 
672.    To  write  of  a  man  tliat  he  has 


been  engaged  in  a  gambling  fracas, 
arising  out  of  a  dispute  at  play,  is  not 
libellous,  without  an  averment  that 
illegal  gambling  and  play  were  in- 
tended by  the  libel ;  ibid* 

(6)  GoldsUin  v.  Fos*  (in  error),  2 
Y.  fie  J.  146. 

(c)  Williams  v.  Stott,  1  C.  &  M. 
675. 

(d)  Smith  V.  Care^,  3  Camp.  460 ; 
ana  see  Sillers  v.  fill,  4  Barn,  fie  C. 
655. 


riars 

paftwha  er  diancur,  j 


■|ipi]riw  lA  hkn  in  lt«l  duncter,  he  fosy  imotm,  altboogli  be  do  art 
prvfc  lac  pankolar  profeoion  oc  diancUr,  pnwriird  (be  vonb  «n  ic- 
lioiuUe  wiihoat  rHnmm  lo  Ua  ehanol«T(r). 
2.  PUm. 

1.  AafBtr  ••/*  Lnufatiuai.]— Tn  thu  adian  Itv  dricndant  miij-pltad 
Uir  ftitatc  of  linuMiMn,  that  b,  "  UiU  the  came  of  aclifiD  did  out  mod* 
■I  mj  tisH*  vilhia  bs  jtmh  neil  befDn  IIil-  comnietinMucnt  of  t!i*  iiliiti- 
tXT*  aeUon,*'  nr  vt  lav  jcan  in  ihe  cue  of  verbd  »lu)drr,  31  Jac.  I> 

2.  Juili/iraliin.] — Tbt  dcfrninnt.  If  he  be  iblc,  todf  juitilV  the  ddik- 
nurtiea  by  allFging  and  finnitig  tl  true;  But  if  the  defendant  be  dpEuned 
Iqr  mm  geni-ral  l«Tin  n(  rrprtm'tT,  u  if  he  had  Wii  cunnl  a  rA4^r';  in  tbt 

e.tflcaliuii  it  i«  not  nitfldnil  Cn  th«  ddfeiuUnE  to  Km  that  far  u  a  thidi 
be  mii*[  poiiil  oul  >onie  pattJcuUt  ihcfl  ( g).     And  (bo  ptvcbe  ■mtgit, 
■nd  oil  of  tlirm,  fur  Ihc  tniljliattioti  of  whicu  the  action  ia  (inn^l,  mo* 
be  confewed  and  justified  by  the  defendant'*  plea,  olherwiiw  hb  jicMi&a^  , 
.      tton  iibad|A).     'Vhm  if  on  ecli»n  be  brought  ioi  pnhliihing;  theievordi 
1     of  the  pluini'-f  '■  ]■'■  \-  =  'r^'"',"  i-  •<  n-t  "il!;i-!"nl  At  (!■■?   -lernidtflC  » 

^    plMdili.'ii'      .  ....  .i.  ..  ...  I, -I .....  I-    ■.,r,  do"(i); 

or  iii    11,  ■  'liou  bust 

,,Iuvf.l  r  .  _  ■■^    velvet," 

the  dcftndaiii  cannul  justify  speaking  ifiese  words,  "  thou  hast  stolen  part 
of  the  velvet  delivered  lo  jou,"  bs  in  t>oth  eases  the  jtutifi cation  nmild  be 
bnd,  beeause  it  only  goes  to  part  of  the  words  Ik). 

If  any  other  words  were  published  at  the  same  time  as  the  words  which 
are  contained  in  ihe  plaintifTs  declaration,  or  if  any  circumstsnce  attend 
the  publication  which  would  render  them  not  actionable,  the  defendant 
may  avail  himself  of  this  defence  in  his  plea  {i).  Thus  in  an  action  for 
speaking  these  words  to  the  plaintiff,  "  you  are  a  taurderer,"  (be  defendant 
plfadcd  that,  in  a  conrersation  with  the  plaintiff  concerning  poaching,  the 
plaintiff  confessed  he  bad  killed  a  great  number  of  hares ;  and  that  here- 
upon he  said  to  liim.  "  yuu  are  a  imirdtrer,"  innuendo,  a  miirdcrtroj 
harts,  the  plea  was  holden  good  (m).  So  a  defendant  may  jusUfy  the 
trulh  of  words  of  felony  spoken  by  him  of  the  plaintiff  atler  the  acquittal 
nf  the  plaintiff  of  a  charge  of  felony  (n). 

In  a  justification  of  slander,  that  the  defendant  named  the  original 
author  of  it  at  the  time,  it  is  not  eufhcient  to  allege  that  the  original  slan- 
derer used  such  and  such  words,  or  (o  tbal  elTect  \  although,  in  the  libel 
declared  on,  the  defendant  stated  that  another  had  spoken  the  same  alatt- 
derous  words  of  the  plaintiff,  or  words  to  that  effect ;  hut  the  defendajit 
'    '      ■'  '  .......         .  saiy  lo  prove  some 


(0  l™ii  V.  Wiilltr.  3  llarn.  i  C. 

(ni)Crafflte(JI'ica»,  4Rep.  13,  14. 

138. 

(n)  England  V.  B«itkt.  3  Ekp.  SO. 

(/)  See  ante,  361. 

-KenyoiT. 

(g)  CddingUmy.  WillHauA  Roll. 

(d)  hlaiiUnd  V.  Gctdnig,  2  F.>it, 

Alt.  87 ;  Anu,^  V.  SUkutU    1  T.  II. 

748  ;  mima  .. Cataby,  1  launt.  543. 

CiD,  by  namioE  the  oiisiDal  aatbar. 

(A)4Rep.  13.  14. 

derous  wurds  spoken  by  lucli  anthor. 
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A  plea  in  l>ar,  which  merely  denies  that  the  plaintiff  has  sustained  spe- 
cial damage,  is  bad,  where  the  words  are  actionable  in  themselves.  And 
the  plea  of  privileged  communication  must  allege  that  the  defendant  made 
the  communication  on  a  lawful  believing  it  to  be  true,  and  without  malice; 
or  at  least  bon&Jide.  Thus  in  an  action  for  slander,  the  declaration  alleged 
that  the  defendant  falsely  and  maliciously  spoke  certain  words,  insinuating 
that  the  plaintiff  was  in  embarrassed  circumstances,  and  unfit  to  be  trusted  in 
boainess.  The  plea  justified  the  speaking  of  the  words  in  a  communication 
made  by  the  defendant  to  a  tradesman  who  made  inquiries  of  him  in  the 
way  of  his  trade,  respecting  the  state  of  the  plaintiff's  affairs,  and  it  was 
alleged  that  the  defendant  believed  the  statement  to  be  tnie ;  it  was  decided, 
on  special  demurrer,  that  the  plea  was  insufficient,  because  it  neither  ex- 
pressly denied  malice,  nor  stated  the  publication  to  have  been  made 
honestly  and  bona  Jidcy  which  might  have  amounted  to  an  implied  denial 
of  malice  (p). 

3.  Evidence. 

1.  Of  the  Publication.] — The  publication  of  the  defamation  must  be 
taticfactorily  proved.  In  one  case  a  letter,  written  by  the  defendant, 
and  containining  a  libel,  was  dated  in  Essex,  and  addressed  to  a  person  in 
Scotland,  and  it  was  proved  to  have  been  in  the  Colchester  post  office, 
and,  after  being  marked  there,  to  have  been  forwarded  to  London,  on  its 
way  to  Scotland.  It  was  produced  at  the  trial  with  proper  post-marks, 
and  with  the  seal  broken,  but  not  by  the  party  to  whom  it  was  addressed : 
it  was  held  sufficient  prima  facie  evidence  of  a  publicati  )n  in  Essex,  and 
that  it  had  reached  its  address  in  Scotland  (9).  In  an  action  for  a  libel 
contained  in  a  letter,  written  by  the  defendant  to  the  plaintiff,  proof  that 
the  defendant  knew  that  letters  sent  to  the  plaintiff  were  usually  opened 
by  his  clerk,  is  evidence  to  go  to  a  jury  of  the  defendant's  intention  that 
the  letter  should  be  read  by  a  third  person,  which  would  amount  to  a  pub- 
lication (r). 

In  an  action  for  a  libel  contained  in  a  letter,  proof  that  it  was  written 
by  the  defendant's  daughter,  who  was  authorized  to  make  out  his  bills, 
and  write  his  general  letters  of  business,  is  not  sufficient,  unless  it  can  be 
shown  that  such  libel  was  written  with  the  knowledge  of,  or  by  the  pro- 
curement of  the  defendant  Neither  can  the  daughter  be  called  as  a 
witness  to  prove  by  whose  direction  such  letter  was  written  (s ). 

A  very  great  proportion  of  the  printed  defamation  that  is  published  is 
to  be  found  in  newspapers,  which  better  serve  the  malice  of  the  libeller  than 
any  other  medium,  from  the  extensive  circulation  they  obtain  and  the  con- 
sequent extended  sphere  in  which  the  defamatory  matter  is  thus  spread. 
As  there  was  a  considerable  difficulty  in  proving  who  were  the  publishers 
of  these  papers,  so  much  so,  that  redress  for  a  wrong  of  this  sort  was  fre^ 
quently  frustrated,  the  legislature  has  cured  the  evil  by  the  following  sta- 
tutory enactments : — 

By  38  Geo.  III.  c.  78,  no  person  is  to  print  or  publish  a  newspaper 
until  an  affidavit  be  delivered  at  the  stamp-otfice,  which  is  to  specify  the 
real  and  true  names,  additions,  descriptions  and  places  of  abode  of  all  per- 
sons intended  to  be  the  printers  and  publishers  of  such  newspaper,  and  of 
all  the  proprietors,  if  the  number,  exclusive  of  the  printer  and  publisher, 

(p)  Smith  V.  Thomai,  2  Scolt,  640;  (r)  Delacroix  v.  Thevenot,  2  SUrk. 

4  bowl.  P.  C.  333 ;  2  Uiog.  N.  R.  63.— Ellenborough. 

372  ;  I  Hodges,  353.  («)  Harding  r.  Greening,  1  Moore, 

(q)  Warren  v  Warren,  4  Tyr.  850  j  477  ;  Holt,  631. 
1  C.  M.  &  R.  160. 


ISSQ  Dr/tanaCioit. 

do  not  need  Ivro;  nnd  if  it  do,  ihcn  «f  two  (ucli  propii«ton.  ctdiy 
live  of  tliB  piintcr  nod  publiihcr,  and  aUu  the  antmint  of  l)i«  proptiTtiiull 
•hares  of  lucli  propricUin,  uid  tlii*  tru>  dracrl|ili(ni  of  lUe  houw  nr  builiLiK 
WltM^B  Bucli  paper  h  inieodMl  Co  be  printed,  and  likrwuw  the  title  at  lun 

I  8^  •.3,  wlirr*  the  pTO|iTiflor9  csceed  two,  the  niimfa  of  two  of  lla 
gratfMt  prupriclon,  exfliuive  of  the  printer  and  publiaber,  are  U  tt 
iprcHUd. 

By  ■-  9.  the  affidarib  are  tu  be  tiled  at  the  itamp-office.  and  the  mum, 
or  certified  copies,  are  lo  be  admitted  in  all  proceedings,  clvi\  and  crioiiu^ 
■I  cunclualvo  evidence  of  the  tnitii  of  their  conlenti  agatntt  the  p«nD<M 
■wearing,  and  (u  evidence  agoiiui  oU  persotu  mentioned  therein. 

Under  thii  act  it  has  becii  held  tViat  in  aii  action  for  a  libe)  in  a  nem- 
paper,  it  ii  luHJcient  proof  of  the  puhUcatiou  to  prove  that  the  df4Wid«B 
accouQled  for  the  atamp-dudes  of  tlie  paper  (t) ;  and  that  he  did  m>  a> 
count  i>  proved  hy  a  production  of  the  afudaiit  tiled  ol  the  stamp-nffinv 
and  of  a  newspaper  corresiKindiiig  with  that  therein  mentioned,  wludi  Ii 
sufficient  in  an  action  or  indictm^Qt  agaiDst  the  proprietor  for  a  Iib«l(B)., 
And  where  the  examined  copj'  of  nn.  affidavit,  filed  by  the  proprietor  of  a. 
newipaper  at  the  atamp^fficc,  did  act  correspond  in  terms  with  the  titk 
of  the  paper  when  produced  in  evideacej  but  the  s<ib-di>tjil>utoT  of  itaiapi 

Cduced  the  p^ier  in  which  the  allied  libel  was  published,  and  said  tlul 
Ijolicvcd  thai  the  cUfcndanl  was  proprielor,  and  that  lio  accouDlcd  and 
paid  duties  on  advcrlisemcntn  inaerled  therein ;  it  yau  decided,  that  ic  was 
sufficientevidencctogotoa  juryufapublicatinii  bj  thedEfendant{r).  "  ' 


act  (y).  And  the  rule  established  at  niii  friiu  in  prosecutions  for  liM  in 
a  newspaper,  viz.  that  aHer  production  of  the  stamp-olEce  affidavit,  a  paper 
corresponding  with  it  in  title,  printer's  name,  puhlisbcr'a  name,  and  place 
of  publication,  may  he  put  in  and  read  m  piihfiiilicd  by  the  parties  therein 
named,  without  other  proof  on  tliis  point,  npjilies  equally  on  motions  for 
criminal  information  (2). 

In  order  to  show  that  a  defendant  had  caused  and  procured  a  printed 

Ubel  to  be  inserted  In  a  newspaper,  a  reporter  to  a  public  newi 

proved  that  be  had  given  a  wntten  statement  to  the  editor  of  the 
paper,  tlie  contents  of  which  had  been  communicated  by  the  def 
for  the  purpose  of  such  publication,  and  that  the  newspaper  then 
waa  exactly  the  Hame,  with  the  exception  of  one  or  two  sli^t  al 
not  affecting  the  sense  :  it  was  held,  that  what  the  reporter  published,  m 
consequence  of  what  passed  with  the  defendant,  might  be  conridered  at 
published  by  the  defendant,  hut  that  the  newspaper  could  not  be  read 
in  evidence  without  producing  the  written  account  delivered  hy  the  wit- 
ness to  tlie  edi[or(u).  In  an  action  far  a  libel  against  the  printer  of  a 
newspaper,  one  of  the  proprietors  of  the  newspaper  is  a  competent  witiiMi 
fn  the  defendant,  as  he  is  not  liable  for  contribution  ( b). 

A  libellous  paper,  in  the  handwriting  of  the  defendant,  found  tn  the 
house  of  the  editor  of  a  newspaper  in  which  the  libel  complained  of  ap- 
peared, is  admissible  in  evidence  agwist  the  defendant,  notwithstandii^ 

<0  Caik  V.  Ward.  6  Diag.  409;  *  ft)  Ra  *■  DonuUim,  4  B.  &  Add. 

M.  Bl  p.  99.  698. 

(u)  Moyni  v.  FMchtr,  4  M.  &  R.  M  Adant  v.  KtUv.  R.  &  M.  157. 

311 ;  9  B.  &  C.  383.  —Abbott. 

(i)  C»h  V.  Ward,  fupn.  (b)  Mouati  *.  Lmcux,.  7  C.  JC  P. 

<!f>  Ru  1.  Pteret,  Paake,  76^  33. 
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several  parts  of  it  liave  been  erased,  and  are  omitted  in  the  newspaper, 
pitmdea  the  passages  erased  do  not  qualify  the  libel  (c). 

2.  Of  the  Words  of  the  LibelJ] — The  evidence  must  prove  the  words  of 
the  libel  to  be  exactly  what  they  are  represented  in  the  declaration,  and 
if  there  be  any  variance  it  will  be  fatal.  Thus  where  the  libel,  as  set  out 
on  die  record,  imputes  to  the  plaintiff  "  mismanagement  or  imiorance," 
and  &e  evidence  is,  that  the  expression  in  the  libel  (which  had  been  de- 
stroyed) was  ''ignorance  or  inattention,"  it  will  be  a  fatal  variance  (d). 
So  slanderous  words,  charged  as  addressed  to  the  plaintiff  in  the  second 
person,  are  not  supported  by  evidence  of  words  spoken  of  him  in  the  third 
person,  though  so  spoken  in  his  presence  (e).  But  if  the  declaration  in 
case  for  a  libel  state,  inter  alioy  that  at  a  certain  place  certain  meetings  for 
the  promotion  of  sedition  and  blasphemy  had  been  held,  and  that  the  de- 
fendant published  of  and  concerning  the  plaintiff,  and  of  and  concerning 
the  other  matters,  and  of  and  concerning  the  said  meetings,  a  libel,  charg- 
ing him  among  other  things  with  having  taken  the  chair  at  the  said  place, 
hat  not  saying  anything  of  the  character  of  the  meetings  there,  it  will  not 
be  ground  of  nonsuit  should  the  plaintiff  at  the  trial  fau  to  prove  tliat  the 
meetings  were  such  as  he  described  in  his  inducement  (J"), 

3.  Of  the  Intent  toith  which  the  Libel  was  published,"] — In  an  action  for 
slander,  the  plaintiff  may  give  evidence  of  any  thing  that  the  defendant 
afterwards  said,  that  goes  to  show  malice  in  the  defendant,  provided  that 
it  cannot  be  the  subject  of  another  action ;  therefore  the  plaintiff  may  give 
evidence  that  the  defen&nt  repeated  the  same  words  at  a  subsequent  time, 
or  spoke  on  the  subject  of  this  action  (g). 

In  a  case,  where  the  plaintiff  having  proved  the  words  laid  in  the  de- 
claration, offered  evidence  of  other  actionable  words  spoken  by  defendant 
afterwards,  it  was  decided,  that  although  special  damage  not  laid  in  the 
declaration  cannot  be  given  in  evidence,  yet  evidence  may  be  given  of  any 
words  as  well  as  any  act  of  the  defendant,  to  show  quo  animo  he  spoke 
the  words,  which  arc  the  subject  of  the  action.  But  the  judee  should 
direct  the  jury  to  give  damages  only  for  the  words  which  are  me  subject 
of  the  action  (A).  So  it  has  been  held  that  other  papers  which  are  in 
themselves  libels  on  the  plaintifl^  may  be  given  in  evidence  to  increase  the 
damages  (i ),  though  such  papers  must  directly  refer  to  the  libel  set  out  in 
&e  declaration  (A),  in  which  case  they  become  evidence  to  prove  the  ani- 
mus of  the  party,  though  published  even  after  issue  joined  (/).  And 
for  the  same  purpose,  in  an  action  for  words  imputmg  peijury,  the 
plaintiff  may  give  m  evidence  an  indictment  subsequently  preferred  by  the 
defendant  against  him,  and  which  was  ignored  (ira).  And  where  an  in- 
formation for  libel  stated  that  the  prosecutor  had  received  certain  anony- 
mous letters,  and  that  of  and  concerning  those  letters  the  defendant 
published  a  libellous  placard.     The  defendant  was  proved  to  have  caused 


(c)  TarpUy  v.  Blabey,  2  Bing. 
N.  R.  437 ;  5.  C.  not  S.  P.  nom. 
Trapley  ? .  Blabey,  7  C.  &  P.  395. 

(d)  Brooks  ?.  Blamhard,  1  C.  &  M. 
779  ;  3  Tyr.  844. 

{e)  Stannard  v.  Harper,  6  M.  &  R. 
295. 

(/)  Chalnurtv.  ShacktU,  6  C.  fit  P. 
476.— Tindal. 

(g)  Defriet  v.  Davis,  7  C.  &  P.  1 12. 
— Tindal. 


(h)  Rtutetl  V.  Maequister,  1  Camp. 
49,  n. 

( t)  Lesf,  Huson,  Peake,  166  ;  but 
see  Cook  v.  FieUi,  3  Esp.  133. 

(/c)  Finnerty  v.  Tipper,  2  Camp. 
72. 

'(/)  Macleod  ?.  WakUy,  3  C.  &  P. 
311  ;  Plunkett  v.  Cobbett,  2  Selw. 
N.  P.  1042;  5£tp.  136. 

(m)  Tate  v.  Humphrey,  2  Camp. 
73,  n. 


Die  plicanl  Lu  be  publiihwl.     Id  tli>  vlotiuil  it  itm  ukMl,  If  i 

had  nut  rvcvii-Ml  cvrtsin  nnrniii);  t  '111*  (iroMculM  «Dit«d  tluiT 
nood  that  to  icTcr  U>  the  tcttcn,  ooil  thai  he  iliauld  not  bare 
the  tnouiiing  or  the  plncoril  if  lie  had  notrecfivnl  iWlettvn:  ! 
that  the  Ictlen  iiikht  hv  read  \a  rvi<l«iic»  h  e iiilviHtory  of  ihe  p1ac» 
without  nnwf  of  the  handwriting  of  ihcmfn).  So  on  tiic  trial  of  aa  aei 
■gainit  Uio  publUher  of  a  raonllily  periodical  far  a  libel  c«utauie<l  b  1^ 
arliclva  puhliahed  from  manlh  to  iiiunlh  alluding  to  llie  Adinn,  aud  nEUrk- 
ins  ihe  plaintifT,  ar«  rrceivAblw  as  evidence  qua  attirnn  the  libd  va*  pul>- 
Ihuiod.  and  aa  ahoving  that  the  publisher  emuidered  it  aa  appljitw  In 
the  ptBintifr(o).  Id  an  action  for  aliuider,  a  writ  at  inquiry,  iuut^  ia 
a  foniier  Huit  agwciiit  the  defendant  fur  ii|ioaking  *liiiiliir  aUnduroiu  monhi 
inay  be  reveiitfd  in  evidence  lo  prove  maticc  (dJ. 

If,  in  an  action  for  libel,  the  defendant  by  hu  pleading  adnnli  the  oub- 
llcaliun.  tluT  pluintifT  is  still  at  liberty  lo  sbuw  the  manner  of  lb*  puUlea-  ' 
tlon,  viitli  a  flew  to  Ihe  amount  of  ilAiiinge*  (y). 

4.  Piaintiff't  EvidtHce  eiufer  (Ac  tirnrral  laue.'] — In  on  nction  ten  t 
fibel,  whav  (be  ^ncral  isnie  is  pleaded,  and  bIh  aiiodal  plea*  in  jtutifb»- 
tioo,  the  pUinlitr  may,  in  the  outset,  give  all  the  evidence  he  intend*  (» 
ofler  to  rebut  lucb  jnilifiealion,  or  he  may  do  to  in  reply  to  evidence  pi»- 
■  Auad  by  tbs  defendanti  but  be  ii  not  entitied  to  bitb  pnrt  of  taAii 
evidence  tn  Ihe  first  initlance,  and  reserve  the  remainder  fbr  reply 
defriidflnl'a  cnse(f-|.  Liul  the  nlairilift'.  under  llit- {.'tncral  iasuc,  caimoi 
give  PviJfiide  to  bliiiw  llint  the  nllegntiuiis  in  sudi  liWI  arc  (nhe;  nor  cnn 
he  offer  aubspqiient  declarations  by  the  defendant,  to  show  with  what  mo- 
tlces  the  libel  was  jjublisbed,  where  the  intention  of  wcA  fiubVuotion  it 
not  equivocuHjt). 

5.  Evidence  Jbr  Ihe  Defendant. 
1.  Jattijicatinn.^ — Tlic  evidence  in  justification  must  be  confined  to  the 
Bubject-niBlter  of  the  plea,  for  if  the  defendant  in  Ins  plea  state  certam 
apecilic  facts  on  which  lie  justifies  tlie  publication,  a  letter  written  by  the 
plaintiff  whicli  docs  not  go  to  prove  any  of  the  specific  facts  alleged  in  the 
plea,  is  not  admissible  in  evidence  for  the  defendant  (0-     'n  suuport  of  ■ 

Elea  of  justification,  stating  tliat  the  plaintiff  had  forged  and  uttered, 
nowing  it  to  be  forged,  a  certain  bill  of  exchange;  to  justify  a  verdict  for 
the  defi^ndant,  the  same  evidence  must  be  given  as  would  be  necessary  to 
convict  the  plaintiH',  if  he  were  on  trial  for  those  oflcnccs ;  but  if  the  evi- 
dence falls  short  of  satisfying  the  jury  that  the  strict  1^!  offence  was 
committed,  tlicy  may  lake  the  facts  proved  into  their  consideration,  in 
eatimating  the  damages  (u). 

In  en  action  of  slander,  imputing  to  the  plaintiff  that  be  was  the  writa 
of  a  scandalous  letter  reflecting  on  the  defendant,  the  latter  in  one  of  hi* 
pleas  set  forth  the  letter,  and  justified  the  words  spoken.  The  Court  per- 
mitted the  plaintiff  to  Inspect  the  letter  with  witnesses,  in  order  that  he 
might  be  prepared  St  the  tnal  to  show  thatilwasnotin  hi«handwritlng(7). 

(bI  Rtx  v.  Sanev,  6C.  &  P.  213.  {«)  Stuart  ».  Lmtll.  2  St.tl.  93. 

(n)    Ch«bb  .,  H'«t/»y,  6    C.  &  P  {()   Af«,Mli  V.  LoiBKH,  7  C.  &  P. 

436.~P«rl(.  32.-Alderson. 

<  p)  Jaciaon  v,  Adam;  1  Hodges,  (u)  Chalmeri  v.  Shacktll,  6  C.  &  P. 

78.  475.— Tindtl. 

(q)  Vintiv.Smll,  7C.ltP.ie3.  (t)  Curiti  v.  CHrtu,3M.&  ScMt, 

— tVk.  619. 

fr)  Bment  r.  Murray,  R.  &  M. 
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Wliere  a  declaration  complained  that  the  defendant  published  an  adver- 
ttaement  in  a  newspaper,  stating  that  a  capiai  had  issued  against  plaintiff) 
and  that  it  had  been  impracticable  to  take  him,  and  offering  a  reward  for 
■uch  information,  to  be  given  to  the  sheriff*'s  officer,  as  woiud  enable  him 
to  take  plaintiff*;  innuendo,  that  plaintiff*  was  in  indigent  circumstances, 
incapable  of  paying  the  debt,  and  keeping  out  of  the  way  to  avoid  being 
served  with  process.  To  this  there  was  a  plea  that  a  capiat  had  been  is- 
tned,  indorsed  for  bail,  and  delivered  to  tne  sheriff*;  that  defendant  had 
kept  out  of  the  way  to  avoid  being  taken;  that  the  sheriff* 's  officer  had 
been  unable  to  take  him;  and  that  defendant  had  published  the  advertise- 
ment at  the  request  of  the  party  suing  out  the  writ  within  four  calendar 
months  of  the  date  of  the  writ,  to  enable  the  sheriff* and  his  officer  to  arrest: 
tiiis  was  held  to  be  a  good  justification  (j). 

2.  Under  the  General  Issue.']  —The  plea  of  not  guilty,  since  the  new 
roles,  only  puts  in  issue  the  publication  of  the  libel ;  though  in  an  action 
of  slander  of  the  plaintiff*  in  his  office,  profession,  or  trade,  the  plea  of 
**  not  guilty"  will  operate  to  the  same  extent  as  before,  in  denial  of  speak- 
ine  the  words^speaking  them  maliciously — in  the  sense  imputed,  and 
with  reference  to  the  plaintiff''s  office,  profession,  or  trade,  but  it  will  not 
operate  as  a  denial  of  the  fact  of  the  plaintiff*  holding  the  office,  or  bein^  of 
the  profession  or  trade  alleged  {y).  So,  since  these  rules,  it  is  not  requu^d 
by  the  rules  of  pleading  Hil.  4  Will.  IV.,  that  the  defence  of  privileged 
oommunications  should  be  specially  pleaded,  but  they  may  be  given  in 
evidence  under  the  general  issue  (z). 

The  defendant  may  also  give  evidence  of  provocation  in  mitigation  of 
damages,  and  may  for  that  purpose  show  that  the  plaintiff*  had  used  ex- 
pressions calculated  to  provoke  him,  both  in  writing  and  verbally.  In  order, 
nowever,  to  the  admission  in  evidence  of  libels  by  the  plaintiff  in  mitiga- 
tion of  damages,  it  must  be  shown  with  precision  that  such  libels  relate  to 
the  libels  by  the  defendant  (a).  But  in  another  case  it  was  held,  that  the 
defendant  may,  in  mitigation  of  damages,  give  in  evidence  other  libels 
pablished  recently  before  by  the  plaintiff*  of  the  defendant,  with  a  view  of 
showing  a  provocation  by  the  plaintiff*;  and  a  witness  may  be  also  asked, 
whether  the  plaintiff*  has  not  previously  published  attacks  on  the  defend- 
ant, though  the  judge  should  caution  the  jury  not  to  consider  one  libel  as 
at  all  like  a  set  off*  against  the  other  (6). 

In  an  action  for  a  libel  upon  the  plaintiff*  in  his  business  of  a  bookseller, 
accusing  him  of  being  in  the  habit  of  publishing  immoral  and  foolish 
books,  tne  defendant,  under  the  plea  of  not  guilty,  may  adduce  evidence 
to  show  that  the  supposed  libel  is  a  fair  stricture  upon  the  general  run  of 
the  plaintiff*'s  publications  (r). 

And  it  may  oe  doubted,  whether  under  the  plea  of  the  general  issue  in 
an  action  for  a  libel,  a  defendant  may  show  it  to  be  a  true  and  correct 
statement  of  what  occurred  in  a  Court  of  justice  (d). 

Where  the  libel  is  published  in  a  newspaper,  the  defendant  cannot  go 
into  evidence  in  mitigation  of  damages,  to  show  that  the  same  libel  had 
appeared  in  another  newspaper,  from  which  the  plaintiff^  had  already 

(*)  Lay  V.  Lawion,  4  Add.  6c  El,  (b)  Wattt  v.  Frater,  7  C.  &  P.  369. 

795.  — Denmaa. 

(y)  Rose.  Evid.  363.  (c)  Tabart  v.  Tipper,  1  Camp.  350. 

(t)  Nillie  V,  Prieef  5  Add.  &  £1.  — Ellenborough. 

645.  (d)  Curry  v.  Waller,  1  B.  &  P. 

(a)  Trapley  v.  Blal^y,  7  C.  &  P.  625 ;  i  Esp.  457. 
395. — Tindal.     S.  C.  nom.  Tarpley  v« 
Blabey,  2  Bing.  N.  H.  437. 
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rccoTMrd  drun^ei ;  but  llie  dKfenduit  may  ahow  that  he  oopifd  Hat  Gbd 
fVoni  nnodwr  nenrapaper,  and  omitled  veveral  paaoKaconUiocii  in  thai 
DBwipaper  which  rcdccletl  on  the  eharsctor  or  the  pl«iatiS'(ir). 

Ill  HO  ti'lion  on  a  libel  for  puUishing  a  handbiU,  oflmng  a  reward  for 
the  rMovery  of  certain  bills  of  exchange,  and  Mating  that  A.  B.  i«  im- 
pccMlof  likrinEembculedlhem,  it  ii  a  good  defence  on  the  genernl  isuc 
thul  tliv  hatidbiU  wai  tolvly  with  a  view  to  the  protection  of  peraoDB  llablii 
on  the  billH,  ot  to  the  mnviction  of  the  offender.  And  evidence  a  admu- 
■ibl?  in  (uch  a  cane  ibat  tbe  party  publiahlag  the  hunitbili  fallowed  it  uji 
by  prefernDg  b  churge  of  ihc  »ame  nature  agoiosl  A.  B.  before  s  nugk- 
trau  (d). 

A  letter  written  to  tlie  dcfeiidaDt,  contoioing  a  slatement  of  ihe  taea 
upon  whicli  bo  founded  bis  charges,  ia  receivable  m  evidence  on  hit  behslfi 
lo  allow  the  hon&  Jida  with  which  he  acted  (c);  and   where  wordi  in 

S'ven  in  eviilence  b^  the  piaintilT.  in  order  to  prove  a  uialidoui  inteot  bj; 
c  defendant,  which  were  not  stated  in  the  declaration,  tbe  defendaiit 
may  prow  the  Irnth  of  auch  irorda^'). 

Where  a  letter  of  the  defendant's  is  read,  which  has  appeared  ia  • 
ncvtpaper,  and  whicli  refert  to  an  accouQt  of  the  trangactiao  tbe  libd  ■>■ 
lalct  to,  tliat  newapaper  may  be  given  in  evidence  Q,'). 


In  the  cose  of  a  verdict  against  the  defendant,  tbe  judgment  and  mb- 
KCquenl  proceedings  nre  (he  same  iii  this  Bi  in  other  pprsonol  actions.  But 
no  valid  judgment  can  be  given  upon  an  aaaeasmeut  of  entire  dnraaga 
upon  several  counts  in  slander,  one  of  which  counts  discloses  no  cause  </ 
action  (A) ;  ao  that  where  a  judgment  had  in  fact  been  given  for  the  pUs- 
tiffto  recover  damages  so  aascsaed,  a  venire  de  novo  waa  awarded  (i).  Ill 
a  case  on  an  action  for  alonder,  after  a  verdict  for  the  plaintiff  with  lOOf. 
damages,  the  Court  refused  to  allow  tbe  defendant  to  have  a  new  tnal, 
and  to  be  allowed  to  plead  the  truth  of  the  words  upon  any  terms,  though 
it  waa  alleged  that  there  was  ample  evidence  to  support  a  iiistificatioa, 
and  tbe  general  issue  only  was  pleaded  through  tbe  mistake  ol  (he  pleader, 
which  WHS  not  discovered  till  the  day  before  (he  trial  by  the  counsel,  whei 
an  npjilicJilioii  had  been  iiinde  fur  Icove  to  add  njuslilicitioii ;  but  the  de- 
fendant did  not  swear  that  he  bad  never  used  the  words,  aod  me  of  tbt 
witnesses  bad  pointed  otU  tbe  woDt  of  a  special  plea  a  conudoable  dnw 
previously  (A). 

Where,  afier  notice  of  declaration  in  an  action  of  slander,  tbe  detndint 
ngtis  a  paper  containing  an  apology,  and  a  statement,  tb^  at  bis  reqant 
the  plaintiff  has  consented  to  stay  the  proceedings  thereon,  on  hii  paying 
the  costs  OB  between  attorney  and  client,  and  notice  of  trial  is  aeooraii^y 
countermanded,  the  Court  will  require  the  defendant  to  pay  such  oo^ 
and  empower  tbe  defendant  to  sign  judgment  as  for  want  of  a  plea,  ia 
case  of  non-payment  tbereof(/). 

(c)  Crttvty  V.  Corr,  7  C.  &  P.  64.  (g)   Weatir  v.  Llagd,  1   C.  i  P. 

— Gnrney.        And    see    Saundtn   v.  296, 

Mifti,   6  BiDg.  ai3,   and  MilU  v.  (A>  Day  v.  ReMntoii  (in  eiT«r),  4 

Senear.  Holt,  533.  Nev.  &  M.  834  i  1  Adol.  tc  El.  554. 

(<f )  Findca  1.  iVatlak,,  M.  &  U.  (i)  Ibid. 

461 .— 1'indil.  (k)  Kirbv  v.  SimpwR.  3  Dowl.  P.C. 

(t)  B(ucfc*ur»  T.  BlaMurn.  1  M.  TBI. 

&  1>.  33.  63  i  4  Biog.  396  (t)  YaTdrta  v,  Bnak,  2  Nev.  k  U. 

(/>   Vara*  v.   SludiatU,  2  Stark.  B3&;  S.  C.  nom.  rartfrew  v.  Braak,  S 

457.  B.&Adol.e80. 
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Sect.  I. — Origin  and  History  of  Distress. 

Whbh  and  whence  the  power  of  distress  was  introduced,  and  whether  it 
be^  as  Lord  Chief  Baron  Gilbert  thinks,  a  modification  of  the  pignorary 
metbod  of  the  civil  law  (a) ;  or,  as  Sir  Henry  Spelman  supposes,  intro- 
by  the  Saxons,  are  matters,  though  curious,  of  too  speculative  a 
to  be  discussed  in  these  pages  (6).  That  such  a  Question  should  be 
I,  however,  proves  the  very  early  period  at  which  the  remedy  waa 
Mdbodied  in  our  common  law.  It  shoula  be  remarked  that  originally  the 
power  of  distress  was  not  so  much  a  remedy,  as  the  means  of  obtaining  a 
icraedy ;  for  when  made,  the  chattels  distrained  remained  only  as  a  pledge 
bk  the  hands  of  the  distrainer,  but  could  not  be  sold ;  and  as  Blackstone 
observes  (c),  "  although  such  a  distress  put  the  owner  to  inconvenience, 
and  was  therefore  a  punishment  to  him ;  yet  if  he  continued  obstinate, 
and  would  make  no  satisfaction,  it  was  no  remedy  at  all  to  the  distrainer." 
This  power,  however,  limited  as  it  was,  became  the  means  of  great  op- 
pression in  the  hands  of  the  powerful  barons  (</);  and  continual  enact- 
ments of  the  legislature  up  to  1  &  2  Philip  and  Mary,  c.  12,  were  passed 
Ibr  the  purpose  of  protecting  tenants  (e) ;  but  as  the  independence  and 
power  of  tenants  in  opposition  to  their  umdlords  increased  in  this  country, 
the  current  of  legislative  enactments  took  a  turn ;  and  since  that  period 
the  provisions  of  parliament  have  been  generally  for  the  protection  of  the 
]«i<uord,  and  have  at  length,  at  the  present  day,  rendered  the  remedy  by 
distress  what  a  learned  writer  on  this  subject  (/ )  terms  **  one  of  the  most 
equitable  and  efficient  remedies  known  to  the  English  law." 


(a)  Gilb.  CD  Distress,  2. 

(6)  Distress,  as  a  mesas  of  com- 
peliiog  atteodaoce  in  the  lord's 
Courts,  being  so  particularly  men- 
tiooed  in  the  most  ancient  coropUa- 
tions  of  feudal  law,  see  Assises  de  Je- 
rusalem, c  3,  8,  20 ;  Reg.  Maj.  1.  3, 
16,  s.  38,  and  Dufresne's  Gloss,  voce 


Distringere,  tends  rery  much  to  con- 
firm  the  derivation  assigned  by  Spel- 
man. 

(e)  3  Black.  Com.  14. 

id)  Barrington  on  Ancient  Statutes, 
14. 

[0)  Dufresne*s  Gloss,  voce  Parens. 

[f)  Bradby  on  Distress,  8. 
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1.   Tliert:  mwf  ie  an  actiuilfy  eating  CemiK.]— A  UndloTd  bsi  »  « 
right  Hi  dUtrain  unlen  lliere  be  on  achial  demise  to  the  lenuit  at  *  jdrf  ' 

rent:  iberi'fore,  whtre  u  lease  of  litlieg  ui)d  land  was  granlpd  at  an  etitiie 
rent,  and  it  whs  void  ss  lo  ihe  litlips,  becRiiao  LI  wo.'  nut  under  E^d,  it  vu 
held  lliBt  o  dielreM  for  an  aircnr  of  r..iit  v.i.i  a\U,-:^!thci  iinin«ful,  bcMUM 


thur 


rent  of  &')/.,  to  enter  at  any  time  on  or  before  a  particular  day  :  ii  waieoi- 
sidered  tbat  this  amounting  onl;f  to  an  agrecmcDt  for  a  future  lease,  aodua 
lease  liaviiigbeen  executed,  or  rent  lubaequenliypaid,  tbe  landlord  «■■  net 
entitled  to  distrain,  as  ibere  mas  no  existing  demise  (A).  So  where  •  pailj 
is  in  poBjession  under  an  agreement  for  a  lease,  and  no  other  drcumstaikca 
exist  whence  an  implied  tenancy  can  be  raised;  since  no  rent  is  due  bl 
the  occupation,  hut  only  a  compensation  in  nature  of  reut,  the  owner  can- 
not distrain  for  non-payment(i). 

Very  idight  circumstances,  however,  will  have  the  efiect  of  conatitiiliif 
the  tiecessary  actual  tenancy ;  lo  that  where  a  tenant,  who  entered  en 
premises  under  an  agreement  for  a  lease,  admitted  a  charge  of  half  a 
year's  rent  in  an  account  between  him  and  his  landlord:  it  was  dedded 
that  this  constituted  him  a  tenant  from  year  to  year,  and  lidble  to  dis- 
tress (A). 

Wiiere  a  tenant  entered  under  an  agreement  contalninK  stipulationa  lor 
«  lease  at  251.  per  year,  and  ao  engagement  by  a  landloni  to  complete 
certain  erections,  which  were  never  completed  nor  any  rent  paid,  but  the 
tenant  on  being  called  on,  after  some  years  occupation,  said  he  was  read; 
to  pay  upon  the  erections  being  completed,  and  an  allowance  made  to  him 
for  some  repairs,  it  was  held  that  a  demise  at  a  certain  rent  could  Dot  be 


Ig)  Gnrdiner  t,  Williamian,  2 
Baro.  &  Add.  337 ;  sod  se«  A'lali  t. 
MarJ<nii».  1  Gale,  119. 

(A)  iJiiiifc  V.  Hualtr.  5  Barn.  & 
Aid.  322. 


(0    H'g-" 


.   Jahnutt,  2  TiODt. 


(*)  Cm  v.  B<n(.  6  Bing.  183;  S.C. 
a  Aloore  &  Psyne,  261  ;  and  se« 
Knight  T.  Btn«tii,  11  Moore,  322: 
S.  C.  3  BiDg.  361. 
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impltecl,  80  as  to  entitle  the  landlord  to  distrain  (/).  Where  a  person  en- 
tered upon  premises  subject  to  the  approbation  of  the  landlord,  who  after- 
wards aid  not  approve,  but  upon  an  agreement  to  pay  an  advanced  rent, 
as  well  for  the  time  he  had  been  in  possession  as  for  the  future,  was  willing 
to  let  him  continue  in  possession :  it  was  decided  tliat  the  landlord  might 
distrain  for  the  advanced  rent  accrued  before  the  agreement,  as  well  as 
lor  what  accrued  afterwards, — such  agreement  g'vinghim  the  same  power 
bj  relation  to  his  tenant's  first  entry  into  possession,  as  it  did  to  recover  his 
rent  in  future  (m).  Where  the  defendant  having  only  a  defeasible  title, 
demised  to  the  plaintiff  for  years,  who  before  the  first  quarter  was  evicted 
by  title  paramount,  and  having  remained  out  of  possession  some  weeks 
entered  again  under  a  new  agreement  with  the  person  who  had  evicted 
bim ;  it  was  considered  that  the  defendant  was  not  entitled  to  distrain  for 
the  quarter's  rent ;  and  that  the  eviction  was  an  answer  on  an  issue  of  non 
temat  in  replevin  (n), 

2.  Where  the  Landlord  has  treated  the  Tenant  as  a  Trespasser,"] — If 
die, landlord  have  in  any  way  acted  so  as  to  rebut  the  presumption  of  an 
existing  tenancy — as  if  he  has  treated  the  occupier  of  his  premises  as  a 
trespasser,  by  ejecting  him-^he  cannot  afterwards  distrain  on  him  for  rent ; 
although  the  ejectment  be  directed  against  the  claim  of  a  third  person,  who 
ooinefl  in  and  defends  in  lieu  of  the  occupier,  and  the  occupier  is  aware  of 
that  circumstance,  and  has  never  been  turned  out  of  possession  (o).  It 
has  even  been  held  that  a  tenant  holding  over  after  the  expiration  of  a  notice 
to  quit  given  by  the  landlord,  is  not  liable  to  a  distress  without  some  evi- 
dence of  a  renewal  of  the  tenancy  (p).  In  a  former  determination,  how- 
erer,  a  distress  after  the  expiration  of  a  notice  to  quit  was  considered  to 
operate  merely  as  a  waiver  of  the  notice,  the  taking  the  distress  being  a 
proof  of  the  landlord's  intention  to  confirm  the  tenancy  (9). 

3.  Where  Persons  having  the  Reversion  mai/  distrain,] — All  persons 
leised  of  an  estate  in  fee,  who  have  granted  out  a  lesser  estate  with  a 
reservation  of  rent,  may  recover  this  rent  when  in  arrear  by  distress  :  or 
if  a  man  have  not  the  reversion,  he  may  reserve  to  himself  a  power  of  dis- 
training ;  and  such  reservation  will  be  good  to  bind  the  lessee  by  way  of 
contract,  for  the  performance  whereof  the  lessor  may  have  an  action.  If 
the  assignee  of  a  term  surrender  to  the  original  lessor,  though  he  reserve 
a  sum  in  gross  to  be  paid  annually,  he  cannot  distrain  for  that  or  the  ori- 
ginal rent,  but  he  may  have  an  action  of  asstunpsit  for  such  sum  in  gross : 
or  if  a  lessee  for  years  assign  his  term  rendering  rent,  he  cannot  distrain 
for  it  without  a  particular  clause  for  that  purpose,  because  he  has  no  re- 
versionary interest,  and  the  only  remedy  which  he  has  is  by  an  action  on 
the  contract  (r). 

If  a  lessee  of  a  term  grant  out  under-leases  for  some  period,  be  it  only 
a  day  shorter  than  his  own  interest,  he  has  a  power  of^  distress  without 


(I)    Regnart  v.   Porter,   7   Bing.  (p)  Jenner  v.  Whitehouse,  1  Mood. 

451 ;  5.  C.  5  Moore  &  Payne,  370.  &  Rob.  213. 

(m)  M'Leiih  v.  Tate,  Cowp.  784 ;  (q)  Zouch  d.  Ward  v,  WitlingaU, 

Coupland  v.  Maynard,  12  East,  134.  1  H.  Black.  311. 

(?i)    Hopcraft  v.    Ketfs,    9   Biog.  (r^  Smith   v,    Maplebaek,   1  Term 

613;  S.  C.  2  Nioore  &  Scott.  760.  Rep.  441  ;    v.  Cooper,  2  Wils. 

(o)  Bridges  v.  Smyth,  2  Moore  &  375 ;  Jalentine  v.  Denion,  Cro.  Jac. 

Payne,  740 ;  S.  C.  5  Bing.  410.  111. 
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1 

»  year  Ini  ■  ■•■  1 
•ne;liutl)MnlM   I 


rotcrration,  which  evru  patMO  lo  hta  NCMut<m(i). 
tra.i»fi-n  all  Hi  inlrreil  in  a  torm  In  uiolhsr,  and  ntmirnf 
liiinivif,  he  cannot  dutrnin  fut  the  rent,  although  tbe  inat 
qirratc  a%  an  anigrnmcut,  but  ai  on  undrr-lMW  (t), 

A  Cciinnt  frum  yrai  to  year  iindrr-ldting  Trviu  yosr  ti>  year 
Tcnriuii  wliii.-li  unable*  liim  to  distniiii  (k). 

4,  Juinl-Tcnantt. ^cJ] — Otic joml-lraantmaydiatnun alone; 
iiiualnvow  in  hiiowD  right  uid  oibailitf  totheothur  (j) :  andhRUuji^ 
n  warrant  of  iliatreg*.  and  appoint  w  b^ilitT  to  dittmin  for  rent  diM  la  all,  if 
the  utlii-r>  di>  nut  foi^d  him  i  and  if,  when  appliMJ  to,  they  merely  didiM 
to  act,  that  will  not  Dnvml  liim  fk>m  proceeding  {y). 

One  of  aevi-rBl  cohein  in  guTulkind  may  itiitrain  for  rent  due  to  ldi» 
gelf  nud  hii  cohcin  without  exurcn  aiiilionly  tmia  them  (:). 

Coparceners  are  connidered  in  Inw  but  at  one  heir.  And  lli«rri<n  tnul 
join  ill  making  a  diitreu(a):  but  aficr  partition  they  may  of  oaamM 
tight  make  K'verdl  distreuM,  and  tbcir  grnnlcei   alia   have  the  MM 

power(i).     And  even  a  renl-charwr.  tJtliough  entire  "~    '"' 

Bgainiit  common  right,  may  be  dlTiLied  between 


a(f). 


le  land  may  become  m 


Bcnaratel 
wfiere  la 


.  TtnoHti  in  Conmcm.]— As  tenant*  in  commm  are  obliged  to  annr 

rately(rf),  it  seems  that  they  should  make  several  dislreaaes  (r)  :  ttiii! 
IB  demised  by  four  petwins,  («hose  originnl  tiije  did  not  ap- 
pear,) nt  one  entire  rent,  to  be  divided  and  paid  leparately,  in  equal  pM- 
tiona;  end  one  of  the  four  distrained  upon  the  tenant  for  her  own  ihan 
ofthereni;  it  vaa  held  that  the  distress  was  regular,  for  whatever  might 
have  been  the  interesta  of  the  landlords,  as  between  themselves,  as  be- 
tween them  and  the  terre-tenant  lliey  were  tenantB  in  common,  and  en- 
titled each  to  a  separate  distress  (/),  One  tenant  in  common  m^  fa- 
train  for  his  share  of  the  rent  upon  the  terre-tenant  holding  under  him  and 
another  tenant  in  common,  where  such  terre-tenant  baa  paid  the  wboli 
rent  to  the  other  tenant  in  common  after  notice  not  so  to  pay  itfc)-  It 
vould  seem  also  that  the  survivor  id  two  tenants  in  common  mi^t  di*- 
train  for  the  whole  rent  due  upon  a  lease,  although  the  reservatian  was  to 
both  according  to  their  respective  interests  (A). 

Although  a  tenant  in  tail  make  leases  not  conformable  to  the  eoaUiiK 
statute,  3S  Hen.  VIII.  c.  28,  such  lease  is  good  as  against  bimael^ai^ 


(0  IFaA-v.  JJartft,  L»lch.211. 

(1)  PriKi  V,  Com>,  2  Moore  i 
Payne,  57 ;  S.C.b  Bing.  24. 

(«)  Ctirfii  V.  WhitUr.  Mood,  tc 
Malk.  493 ;  S.  C.  not  S.  P.  4  Car.  Bl 
Psvne,  196. 

<i)  Puiltn  1.  Fatmtr,  6  Mod.  73, 
ISO)  S.  C.  3Salk.207. 

iy)  Rubinum  1.  Hitffmai,  1  Moor* 
>ayne.  474 ;  S.  C.  4  Uiag.  562 ;  3 
Car.  &  pByne.234. 

(t)  Liigh  V.  Shtphtrd,  2  Btod.  U 
Bing.  465. 

(a)  Stidman  v.  Piig<,  1  Satk.  390; 
S.  CSMod.  141. 


(h)  ItulJer  and  Balitr't  cau,  3  Co. 
Rep.  22  b. 

(e)  Co.LJH.164b. 

(d)  PallH  T.  PoJiwr,  3Salk.207) 
£.  C.  G  Mod.  73,  ISO. 

(r)  Bradby  on  Distresses.  41. 

(/)  WAiltev  Y.  Ro*«r(i,  IM'CW. 
Sc  Vounge,  107. 

(g)    fl«rri*.a  T.  arraiy,  S  Twm 

Rep.  246.    And  see  i>«  d. v. 

Miuhtll,  I  Brod.  &  Bing.  11 ;  5.  C. 
3  Moore,  229 ;  Posii  v.  Smyth.  1 
Dowl.  &  Kyi.  490  ;  fi.  C.  5  Baia.  b 
Aid.  8S0. 

(A)  Watlact  V.  U'Ltnn.  1  Mu. 
&  Byl.  SI6. 
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Uierefore,  as  a  reversioner,  he  may  distrain  even  at  common  law  for  the 
rent  reserved  thereby  (i). 

As  the  tenant  by  curtesy  has  an  estate  of  freehold,  he  has,  in  contem- 
plation of  law,  a  reversion  in  all  lands  of  the  wife  leased  for  years  or  life, 
and  therefore  may  distrain  of  common  right.  If  the  wife's  estate  be  but 
s  rent  of  inheritance,  the  husband  when  tenant  by  curtesy  may  also  dis- 
train for  it  (Jk). 

6.  Tenantt  under  Eieeution.^^^An  entry  under  an  execution  either  by 
d€gitf  ttatute  merchant f  or  statute  staple,  gives  so  far  an  estate  in  the 
rent  of  land  as  to  confer  the  power  of  distress,  although  there  is  but  an 
naoertain  intercut  in  the  reversion  (/). 

7.  Lords  of  Manors  and  Commoners,'] — A  lord  of  a  manor  may  of 
common  right  distrain  for  his  copyhold  rents  (m).  Where  two  commoners 
agr^d  to  their  mutual  advanta£;e  not  to  exercise  their  respective  rights  for 
a  certain  time :  it  was  held,  that  one  might  distrain  the  other  s  cattle 
damage  feasant  during  that  time(n).  In  case  of  an  absolutely  stinted 
eonunon  in  point  of  number,  one  commoner  may  distrain  the  super- 
numerary cattle  of  another ;  but  not  if  an  admeasurement  be  necessary ; 
or  where  the  stint  has  relation  to  the  quantity  of  common  land :  and  a 
commoner  cannot  distrain,  where  the  owner  of  cattle  has  any  colour  of 
right  to  put  them  on  the  land,  as  that  would  be  taking  to  himself  jurisdic- 
tion as  to  the  competency  of  such  right ;  but  if  there  be  no  pretence  or 
shadow  of  right,  as  in  the  cattle  of  a  stranger,  the  commoner  may  always 
retort  to  distress  (o). 

8.  Mortgagees  and  Mortgagors."] — A  mortgagee,  after  giving  notice 
of  the  mortgage  to  the  tenant  in  possession  under  a  lease  prior  to  the 
mortgage,  may  distrain  for  the  rent  in  arrear  at  the  time  of  the  notice,  as 
well  as  for  rent  which  may  accrue  after  such  notice,  although  he  was  not 
in  the  actual  seisin  of  the  premises,  nor  in  the  receipt  of  the  rents  and 
profits  at  the  time  it  became  due(p) :  but  it  is  very  aoubtfiil  whether  he 
may  distrain  for  rent  due  upon  a  lease  made  after  the  mortji;age(9).  A 
mortgagor  may  distrain  under  a  lease  by  deed  granted  by  himself  after 
the  mortgage  by  virtue  of  the  estoppel  (r) :  but  he  cannot  in  any  case  dis- 
train for  arrears  of  rent  due  on  a  lease  made  before  the  mortgage :  for  by 
the  act  of  mortgaging  the  privity  of  estate  is  destroyed. 

9.  Annuitants,] — If  an  annuity  be  granted  out  of  an  estate,  and  the 
grantor,  to  secure  the  payment,  vests  the  estate  in  trustees  for  a  term,  to 
ue  use  of  the  annuitant,  and  subject  thereto  continues  in  possession,  the 
annuitant  may  distrain  for  the  arrears ;  for  supposing  the  term  to  have 
given  him  the  reversion,  the  grantor  is  to  be  considered  as  his  under- 
tenant, upon  whom  he  might  as  reversioner  distrain  at  common  law(«). 

As  guardians  may  make  leases  of  the  infant's  land  in  their  own  names, 
which  will  be  good  during  the  minority  of  the  ward,  they  may  therefore, 
like  other  persons  granting  leases,  distrain  in  their  own  names  (/).    The 

(i)  See  cases  collected  in  a  note  on  (p)  Mostyi,  Gallimors,  1  DDUg1.279« 

Ex  parte  Smyth,  I  Swanst.  346.  (q)   Keeeh  d.    Warns  ¥.  Hall,   1 

(fc)  Bradby  oo  Distresses,  46.  Dougl.  21. 

(/)    Bro.  Abr.   Distress,  pi.  72;  (r)  Bradby  on  Distresses,  99. 

CubiVs  ea$e,  4  Co.  Rep.  7.  (i)  Fairfax  v.  Gray,  2  W.  Black. 

(m)  Laugher  v.  Humphrey,  Cro.  1326. 

Eliz.  624.  (t)  Shopland  ?.  Rydler,  Cro.  Jac. 

(n)  Whiteman  v.irtn^,2H.Black.4.  55,  98 ;  Bredell  v.  Constable,  Vaugh. 

(o)  HaU  V.  Harding,  4  Borr.  2432 ',  179. 
5.  C.  1  W.  Black.  673. 
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am  |»«tt  «f  mutiny  !«■■«  under  the  din 
111  iiillMiliyHlllTy  bf  diDln^niii^  for  rcDl,  was  given  to  tli«r  o 
luBaIJa  b;  tb*  ttUuu  13  Geo.  1 1 1.  c.  75. 

10.  In  tphul  tatn  f  cmini  not  having  any  Rfrenian  may  diitran."] — 
Although  granalt^  o  mwi  who  never  had,  or  wlio  hoi  parl^  ailh  thr  n> 
vmion.  cannot  diMniin(u);  vet  In  some inrtimlar  cases,  the  povn  tt 
iinltvw  i«  held  of  ranunon  right,  ei-en  wiihout  the  ir —     ~  =-  - 


.    It  grooted  for  cqiuiUly  of  partidon  by  one  coparcener  to  Bnoiber,  or  fct     i 
K  rent  fTmitnl  iii  lira  of  land*  upon  bu  exchange : — in  lliete  case*,  lb*     I 
grantvc  may  dtsliain  without  ony  provisitin  of  Ihe  partiM,  Ihoueh  hrlia    j 
-  no  revcnian ;  the  law  giving  him  such  a  power  of  distm«,  lest  he  shoiiM    | 
be  without  renicdv :  but  if  a  man  grant  such  a  rent  owr  to  another,  illrr    i 
■mar*  incurred,  he  raniiol  dlKnin  for  euch  arrears,  because  they  an  If 
tbf  gnnl  diridcd  (Voin  the  fVccliold  of  the  renL     A  iroiuaD  endowed  of  a 
rant  aa  well  us  of  land, — whether  it  b«  rent-service,  rent-cltaige,  or  nrnl- 
ac«k,  with  or  without  doi!il(i). —  altliDUgh  she  have  not  the  twrnioD, 
mighl  alsu  distrain  of  cuininoii  rigli)  (^«) ;  and  this  extension  was  made  ta     i 
faewtm  dot'ul^x).     The  rents  aUo  paid  by  copyliolders,  as  tcnanU  of  l<« 
'manor,  tn  the  lord,  have  alwaj-s  been  comidered  a«  rent-serrlce,  fciltj    J 
being  nGcesMtrlly  incident  to  this  species  of  tenure,  and  tbcicfbra  ore  dis-  J 
>   tnbabk  of  CMnmiHi  Tigbl(a}.  ^ 

11.  ICArn  ErffUfOTJ  oW  .Wminisirn/nnmojF  i/iifroin.]— By  the  coro- 
nion  law,  executors  or  pdintnistralors  could  not  dislriiiu  for  arrean  in- 
curred in  the  lifclinie  of  the  owner  of  a  rcniC*);  it  was,  therefore, 
enacted  by  statute  32  Hen.  V11I.  c  37,  s.  1,  "  that  the  executors  and 
administmlors  of  tenants  in  fee,  fee-tui,  or  for  term  of  life,  of  rent-se^ 
vices,  rent-chargCB,  renl-ieck,  and  fee-farm  rents,  may  distrain  upon  the 
lands  chargeable  with  the  payment  tbereof,  so  long  as  such  lauds  tcmaip 
in  the  possession  of  the  tenant  who  ought  to  have  paid  tbem,  cr  of  any 
other  person  claiming  under  him  by  purchase,  gift,  or  descent." 

This  elatute  hna  been  considered  a  remedial  law  extending  to  all  eseco- 
tors  of  tenants  far  life,  as  well  those  who  before  the  statute  were  cntillrd 
to  an  action  of  debt,  as  those  who  had  no  remedy  whateFer(c) :  in  one 
case  the  Court  teemed  to  be  of  opinion  that  the  statute  gare  a  rene^  by 
way  of  distreiE  for  rents  of  freehold  only  (if).  It  has  been  contended  diat 
the  statute  does  not  apply  to  rents  reserved  on  an  estate  for  yean  (e) ;  and 
it  was  recently  decided  that  it  did  not  extend  to  the  executor  of  a  pnson 
who  wat  seised  in  fee  of  land  and  demised  it  for  years,  reserving  a  mt ; 
for  he  could  not  distrain  for  arrears  of  rent  accrued  due  in  the  teatator's 
lifetime(/).  The  question  is  now,  however,  set  at  rest  by  statute  3  4  4 
Will.  IV.  c.  42,  B-  37  and  38,  by  which  it  is  euacted  "  that  the  executon 
or  adminiatratora  of  any  lessor  or  landlord  may  distrain  upon  tbo  lands 
demised  for  any  term,  or  at  will,  for  the  arrearages  of  rent  due  to  sticb 
lessor  or  landlord  in  his  lifetime,  in  lilie  manner  as  such  lessor  or  land- 

(u)  ParmmWrv.  HfW.r,  2 Mooie,  (c)  Haoli.  B./1, 1  Ld.  Riym.  172: 

656  i  S.  C.  B  VauDt.  SOS.  5  C.  3  Sslk.  136, 

(,)Ca«..CBWTi(iy(BfJinp),Hob.  (rf)    KfflriB   V.    IPofW,    1    Selw. 

140.153.  N.  P.  7ih  edit.  66B. 

(s)  Co.  Ul.  169.  (.)  M^iton  v.Cilt«,8TaBnt.  169. 

(t)  ^.<m.Keilw.  101.  (/)  Prarotti.  Anicio-,  3  liar.  & 

(a)  Laugktr  v.  lUvifihrts.  Cro.  Adol.  849;  &  P.  Joatt  V.  Jmes.  ih. 
£hi  S24.  967 ;    MoTlia   v,  fiurhm,  3  Mooia, 

(b)  Co.  Lit.  162  a.  608 ;  I  Brod.  &  Biag.  279 ;  and  see 

Stamford  y.  Sinclair,  2  Biag.  193. 
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lord  might  have  done  in  his  lifetime ;  and  that  such  arrearages  may  be 
^trainM  for  after  the  end  or  determination  of  such  term  or  lease  at  will, 
in  the  same  manner  as  if  such  lease  had  not  been  ended  or  determined ; 
provided  that  such  distress  be  made  witbin  six  months  after  the  deter- 
mination of  such  term  or  lease,  and  during  the  continuance  of  the  pos- 
lesnon  of  the  tenant  from  whom  such  arrearages  became  due ;  and  also 
provided  that  all  and  every  the  powers  and  provisions  in  the  several 
statutes  made  relating  to  distresses  for  rent  sball  be  applicable  to  the  dis- 
treases  so  made."  Where  the  lessee  of  lands  dies  before  the  expiration  of 
llie  term,  and  his  administrator  continues  in  possession  during  the  re- 
mainder, and  after  the  expiration  of  it,  a  distress  may  be  taken  for  rent 
during  the  whole  term(g).  • 

12.  When  Husbands  seised  in  Righi  of  their  Wives  may  distrain,] — 
Arreara  of  rent,  arising  out  of  land  in  which  the  wife  has  only  a  chattel 
interest,  whether  accruing  during  or  before  the  marriage,  might  always  by 
the  common  law  be  distrained  for  by  the  husband :  he  had  no  such  power, 
however,  over  the  arrears  accruing  on  a  freehold  interest  in  land,  which, 
if  they  were  due  before  the  marriage,  belonged  not  to  the  husband,  but  to 
the  personal  representatives  of  the  wife ;  and  even  if  they  accrued  during 
the  marriage,  and  the  wife  survived,  such  arrears  belonged  to  her,  and  did 
not  go  to  her  husband's  representatives  (A).  These  rights  were,  however, 
given  to  the  husband  by  the  statute  32  Hen.  VI II.  c.  37,  s.  3 ;  and  the 
husband  may  now  distrain  for  arrears  accrued  before  or  during  the  mar- 
riage. After  the  death  of  the  wife,  for  all  rent  due  in  right  of  the  wife, 
the  husband  may  distrain  alone,  even  if  it  accrue  to  her  in  autre  droits  as 
executrix,  or  administratrix  (i) :  and  though  the  wife  may  generally  join 
with  her  husband,  in  no  case  whatever  can  she  distrain  alone. 

By  32  Hen.  VIII..  c.  37,  s.  4,  tenants  pur  autre  vie  may  distrain  for 
arrears  due  during  the  life,  and  impoid  after  the  death  of  the  cestui  que 
vie,  in  like  manner  as  at  common  law  they  might  have  done  during  his 
life. 

13.  When  Corporations  may  distrain,"] — There  was  formerly  consider- 
able doubt  as  to  the  power  of  corporations  in  making  distresses,  and  ap- 
pointing agents  or  bailiffs  to  enter  into  land  on  their  behalf  for  a  condition 
oroken  (k) ;  various  conditions  being  requisite — such  as,  that  the  demise 
should  be  by  deed,  though  this  does  not  seem  to  have  been  always  free 
from  doubt  (/);  but  the  question  has  been  put  to  rest  by  the  statute  4 
Geo.  II.  c.  2iB,  s.  5,  which  has  placed  bodies  politic  and  corporate  on  the 
same  footing  as  other  persons  with  respect  to  the  recovery  of  rents-seek, 
chief  rents,  and  rents  of  assize.  If  a  lease  be  made  bv  the  agent  of  a 
corporation  not  under  their  common  seal,  although  it  be  mvalid  as  a  lease 
for  want  of  due  execution,  yet  if  the  tenant  hold  under  it  and  pay  rent  to 
the  bailiff  of  the  corporation,  it  is  sufficient  to  constitute  a  tenancy  at 
least  from  year  to  year,  and  to  entitle  the  corporation  to  distrain  for  the 
rent(m). 

14.  When  Persons  having  specific  Powers  may  distrain,] — It  is  not  un- 
frequently  the  case,  that  where  the  grantor  of  property  parts  with  his  re- 
version, but  reserves  a  rent  to  himself — which  would  deprive  him  of  his 

(g)  Braithwaite  y,  Cooktey,  1  H.  Hep.  617;  Parr^  v.  HiW/f,  2  Taunt. 
Black.  465.  181. 

(A)  Ognel*^  case.  4  Co.  Rep.  51  a.  (k)  Kvd  on  Corporatioos, 262. 

(i)  Osborne  v,Wiekenden,  2  SsLMnd.  (l)   TRoII.  514;   Bac.  Abr.  tit. 

195;   Ankerstein  v.  Clark,  4  Term      Corporations,  (E.  3.) 

(m)  Wood  V.  TaU,  2  New  Rep.  67. 
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19H  DiOnm. 

of^  to  di«Ta>n — tie  tvaervei  to  himKlf  In  ibe  gna^  ■  qwcial  |niv«i  U 
dtfltain  for  (he  rent  so  nMvrvwd ;  nnil«r  lliLi  pcver,  bp  nuj  vt  coun* 
arall  hitiwdf  of  1W  r«ni«d;  b;  £nrcB.  Tlw  gnotee  of  a  mU-duip 
nay  nlwiji  dhtrwn,  u  it  a  the  wjr  ea«iicc  ef  a  rmt-ctuug^  Ail  a 
po««r  of  dWtca  •hooU  be  cim  to  Ifccgnfttn  by  tbe  dnd  cnatb^ft: 
«a3  «i  iiw%iiiii  of  ■  mt-cnaigt  ibc  mqr  iHitnin  for  t«at  beoonnBg  A» 
rihr  the  ■■dgiiiiUDt(ii):  m,  •  ^Bwwt  may  diitwi)  far  reiM  dn^d  H 
1^  out  of  tandi,  if  tM  land  bo  chaicvcl  iritb  -  ''^ — 

It  luu.  however,  been  trciki  tbnn  once  dctCTmmed,  that  if  a 
yean  tiKnen  bi«  wna,  iiron^ng  a  rent  wiih  no  eiaiae  of  ■'* 
not  dixinuu  for  the  rent,  cittiei  by  the  commun  taw  or  by 
«>d  a  tennor,  WW  hb  Mm  i>  «^fc«J  and  a  itmamint 


a  pnsMmof  HoX,  iiiiBtdBM 
lant  Hut  a  loMiit  (houU  nol 


juckMom  vrrc  cxtni^Mied,  and  m  lira  thrrmf  a  rorwrtui  auMilutiA 
whieh  itas  rfi'v'i-n-^  '■•  tw  n-iH  fnr  fvf^  nfi?r"'an!'i  lo  the  impnipiialar aai 
»icBT.  by  i'  ,!..(..,.;.-.■,,,    1,. ;.,     ,ii..i  !.|  b.'  ill  the  ponetMais 

occii[ii.!ii  ■  'ilil  tip  is^uine  ;  mid  i 

aenice,  or  other  rent  m  Birear;  and  far  •everal  yean  part  of  w^A  iMJ 
renrained  untenanted  and  wholly  unpnifitable  ts  i^  awner,  wbo,  AntiBg 
that  time,  resided  eliewhere,  bat  it  wai  aAemrd*  denuMNl  to  a  teaant, 
who  entered,  and  brooght  it  into  cultivation :  it  waa  held,  that  the  gaoit 
of  the  tenant,  coming  in  under  him,  were  hable  to  be  diitmined  fir  wuA 

15.  When  the  Landlord  may  dittrain  in  Cate  of  Btaikrvplcv.^ — Tie 
right  which  a  landlord  hu  to  diitrain  the  goodi  of  hie  tenant  lor  nnt  in 
airear,  ii  not  affected  by  the  tenmt's  bankmptcy  wh3e  the  goa^  icmm 
on  the  premises :  the  isaiing  a  commisnan  of  banknmt  tbeirfwe  aniitf 
a  tenant,  and  the  measerwer's  possesdoa  cf  his  gooat,  does  not  hsadic 
the  landlord  Erom  dinraining  for  rent.  It  was  fbimeify  eomiderei,  Aat 
the  landlord  might  distrain  the  roods  for  his  entire  debt,  even  aftar  smb 
ment  or  tsle  by  the  aMgnees,  ifthe  goods  were  not  removed ;  althaupi  it 
was  doubted,  whether  he  might  distrain  between  the  sak  by  the 
and  the  removal  of  the  goods  from  the  premises  (t). 


rtatutefiGeo.  IV.  c.  16, 
an  act  of  bankroptcy 
(nhether  before  or  after  the  ianiing  of  the 


and  levied  after  an  act  of  bankroptcy  upon  the  goods  of  ani 


ibr  more  than  one  year's  rent,  accrued  prior  to  the  dale  of  Ae  o 

don  ;  hut  the  landlOTd  or  party  to  whom  the  rent  shsll  bs  due,  s' 


bei^^iSe 


(n)  Afatnuj'i  case,  7  Co.  Bep.  38.  (o)  Bum  v.  Richariam,  4  Ttsot. 

M  Shap.  Touch.  499  i  Butttry  v.  7S0. 

Kakintun,    3    Biog.   392  j     S.  C.   II  ^r)  1  last.  145b. 

Moore,  262.  (i)  Kticling  v.  Piarct,  3  Dow),  fc 

(p)  T.  c»p«r,  2  Wils.  375 ;  Ryl.  607  ;  S.C.I  Bar.  &  Cias.  437. 

PomMiirtr  V,  WMtr,  2  Hoore,  656 ;  And  lee  Btiufyi&s  v.  Ptarei,  4  Slooie, 

S,  C.  8  Tisnt.  693  ;  Pmct  *.  Corrit,  "" 


3Moorc2cPayiM,6Ti  3,C.  fi  Bing.  (I) 

M.  Lssv. 
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-allowed  to  come  in  as  a  creditor  for  the  overplus  of  the  rent  due,  and  for 
frbich  the  distress  shall  not  be  available."  Where  a  trader,  after  com- 
mittiiig  an  act  of  bankruptcy,  took  a  shop,  and  agreed  to  pay  a  half-year's 
rent  in  advance,  where  by  the  custom  of  the  country  half  a  year's  rent 
becomes  due  on  the  day  on  which  the  tenant  entered ;  it  was  held,  that 
the  landlord,  after  an  assignment  under  the  commission,  and  before  the 
year  expired,  might  distram  the  goods  on  the  premises  for  half  a  year's 
rent ;  or  if  he  bought  the  tenant's  goods  at  the  sale  under  the  commis- 
aion,  he  might  retain  the  amount  of  the  half-year's  rent(ti).  Where  rent 
was  reserved  quarterly  or  half-quarterly  if  required,  and  the  landlord  re- 
ceived the  rent  quarterly  for  a  twelvemonth,  it  was  held  that  he  could  not 
vithoot  notice  distrain  for  a  half-quarter's  rent(v). 

It  is  a  settled  principle,  that  a  landlord  has  no  lien  in  the  case  of  bank- 
niptcy,  after  the  goods  are  removed  from  the  premises :  therefore,  if  he 
B^jlect  to  distrain,  and  suffer  the  goods  to  be  sold  by  the  assignees,  and 
mnoved  tirom  off  the  premises,  he  can  only  come  in  on  an  average  with 
the  rest  of  the  creditors  (.r) :  and  if  he  prove  his  debt  for  rent  under  the 
commission,  and  swear  that  he  has  no  security,  he  thereby  waives,  it 
ahould  seem,  his  right  to  distrain.  A  landlord  who  petitioned  to  be  paid 
tiic  rent  in  arrear  at  the  time  of  the  commission  being  taken  out,  seven 
years  after  the  effects  had  been  sold  by  the  assignees,  was  considered  only 
as  a  common  creditor,  and  compellea  to  come  in  pro  rata,  his  demand 
being  a  stale  one.  A  mortgagee  who  has  paid  the  arrears  of  rent  on  a 
banloiipt's  estate,  unless  he  has  an  order  of  the  Court  of  Chancery  to 
■tend  in  tlie  landlord's  place,  shall  not  be  preferred  to  the  creditors  under 
the  commission. 

As  a  landlord  may  distrain  after  an  act  of  bankruptcy,  if  the  rent  be 
paid  by  the  bankrupt  to  avoid  a  distress  which  is  threatened,  it  is  a  pro- 
tected payment,  and  the  assignees  cannot  recover  the  amount  from  the 
landlord^).  An  undertaking  given  by  the  solicitor  of  the  assignees  of  a 
bankrupt  tenant,  will  frequently  make  him  personally  liable  :  thus  where 
a  distr€ws  had  been  put  in  upon  the  lands  of  a  bankrupt  tenant  by  the 
landlord,  and  the  solicitor  to  the  assignees  undertook  to  pay  the  landlord 
his  rent,  provided  it  did  not  exceed  the  value  of  the  effects  distrained,  he 
was  held  liable  (r).  If  a  constable  become  a  bankrupt  when  possessed  of 
goods  which  he  has  levied  under  a  distress  for  rent  due  to  the  landlord,  it 
teems  that  the  landlord  has  a  lien  upon  such  goods ;  but  if  they  are  sold 
and  converted  into  money,  it  seems  that  he  has  no  lien  upon  them,  but 
must  come  in  as  a  creditor  pro  rata  {a), 

16.  In  case  of  Insolvency.'] — By  statute  7  Geo.  IV.  c.  57,  s.  31,  it  is 
enacted,  "  That  no  distress  or  distresses  for  rent,  made  and  levied  after 
the  arrest  or  other  commencement  of  the  imprisonment  of  any  person  who 
•hall  petition  the  Insolvent  Debtors'  Court  for  his  or  her  dischaige  from 
such  imprisonment,  according  to  the  .ict,  upon  the  goods  or  effects  of  any 
such  person,  shall  be  available  for  more  than  one  year's  rent,  accrued 
prior  to  the  execution  of  the  conveyance  and  assignment  to  the  assignees 

(u)  Bucfttei/ V.  raj//w,  2  Term  Rep.  nnd  see   .lfrtri>r  v.  Croom*,  8  Moore, 

600.  171;    V.  r.  2  Bing.  201;   and    see 

(r)  Mallamt  v.  Arden,   10  Bing.  Darnioti  v.    Pigman,    Peake's  Add. 

299 ;  S.C.3  Moore  &  Scott,  763.  Cas.  111. 

(f)  £xpar(«P/f(mm«r,  1  Atk.  102;  (z)   Purretf  v.  Jones,  3  Bam.  & 

S.  P.  BradyU  v.  Bail,  1  Bro.  Ch.  Cas.  AW.  47. 

427.  (rt)  Vr  ]iurtc  Dohhon,  7  Via.  Ahr« 

(y)  Stevensonv,  Wood,  6  Esp.209 ;  74. 
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p)tu  of  tlic  mit  due,  far  wliicti  \he  dutrcut  iiltitll 

tiU«il  to  all  tii«  pmviuons  made  fiir  cteiliton  by  ibi 

«ho  hu  distcuneil  the  goods  of  a  tenonl,  who  being  arrested  aAtr  til* 

ftittraa,  goe)  to  priwn  uid  petitions  the  Insolvent  Deblor'a  Court  bdom 

the  good*  ore  Mtid,  U  enttllml  to  the  whole  of  the  rent  due,  and  is  not  re- 

•trictcd  to  one  year's  rent  {b). 

17.  Wkete  Jgaili  and  tUceivfTt  mai/ dutroinA — Receivers  ajipointud 
bjrlhc  Court  of  Chancery  hove  a  power,  where  iliej' see  it  neceaary,Io 
dutrun,  and  need  not  apply  lirat  to  the  Court  for  a  partiralai  order  foe 
that  purpose  (c)  ;  because,  at  that  Court  never  makea  an  iioiiiediate  ord*r, 
but  appoint!  a  future  day  for  a  tenant  to  pay,  it  might  be  an  injury  to  tfa<! 
eitale  to  wait  till  that  limp,  ai  it  would  give  the  tenant  an  oppoitunit;  to 
convey  hia  goodii  off  the  premises  in  the  meantime.  If,  however,  there  ba 
■ay  doubt  who  has  the  legal  right  to  the  reut,  then  the  receiver  should 
make  on  spphcution  to  that  Court  for  an  ordi-r :  u  he  mast  distrain  in' 
the  name  of  the  person  who  has  that  right((/).  But  en  audiarily  to 
tenants  to  pay  rent  to  a  third  person,  nhoee  receipt  iva>  to  be  a  diacliarcr, 
does  not  entitle  that  person  to  distrain,  although  he  receive  the  rent  tor 
hii  own  beneRt  <e). 

SccT.  in. — Fon  WHAT  Rents  Distress  uav  be  hade. 

A  distress  may  be  made  of  common  right  for  all  servicea;  fordiitreMn 
were  incident  by  the  coinmon  law  to  every  rent  service,  and  by  particular 
reservation  to  rent-charges  also,  but  not  to  rent-seek  till  the  statute  4  Geo. 
II.  c.  28,  extended  the  same  remedy  to  all  rents  alike,  and  thereby  in 
effect  abolished  alt  material  distinction  between  themCyj.  Although  it 
may  now  be  staled  generally,  that  a  distress  maybe  taken  for  any  hind  of 
rent  in  arrear;  with  respect  to  fee  farm  rents,  it  ba«  indeed  beoi  hel^ 
that  a  distress  is  not  incident  to  tliem,  except  the  case  be  brought  within 
the  statute  4  Geo.  II.  c.28,3.b(e). 

A  landlord  has  no  right  to  diBtrain  for  double  rent  upon  a  weekly 
tenant  who  holds  over  after  a  notice  to  quit  (A) :  nor  to  distrain  for  over- 
payments made  on  account  of  land-tax;  so  that  where  a  landlord's  receiver 
allowed  the  tenant  to  make  a  deduction  in  respect  of  paymenta  for  land- 
tax  every  year  for  seventeen  years,  greater  than  the  landlord  was  liable  to 
pay,  the  landlord  knowing  or  having  the  means  of  knowing  all  the  &cb : 
It  was  held,  that  he  could  not  distrain  for  the  amount  erroneously  al- 
lowed, though  the  receipt  given  every  year  showed  the  amount  paid  and 
the  amount  deducted  (i),  A  distress  may  be  made  for  the  whole  rent  re- 
served  on  furnished  apartments ;  because  in  contemplation  of  law,  the 
rent  issues  out  of  that  part  of  the  demised  premises  which  belongs  to  die 

(b)    H'mv  «.   Egirmont  (£oW).  1  (0  H'ard  v,  Shtw,  9   Ring.  608  ; 

Nev.  *c  Man.  188  ;  S.  C.  4  Bam.  i  S.C.2  Moore  &  Scott.  766. 

Adol.  lS-2.  (/>  Com.  Dig.  til.  Distress,  (A.  1.) 

(0  Pill  V.  S«o«dm,,  3  All.  750;  2  Black.  Com.  6. 

S.  P.  DoBWr  V.  HaUingi,  12  Moore,  (g)  Bradbury  v.  Wright,  2  Songl. 

34  ;  S.C.  i  l)iDg.'2  ;  liemitll  v.  Kg-  624. 

frini,  5  Car.  &  Payne,  379.  (A)  SvHiran  v.  Biilmp,  2  Car.  Ac 

id)  Hughti  V.  Hughes,  3  Bio.  Ch.  Payae.  359. 

Ca«.  87.  (i)  BroxKim  v.  Jlvbini,  4  Bing.  II ; 
S.  C.  n  Moore,  68. 
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realty  (k) :  although  generally  a  distress  cannot  be  made  for  a  rent  re- 
aeired  on  a  letting  of  incorporeal  hereditaments,  as  tithes,  commons,  or 
tolls  (Q. 


Sect.  IV. — What  may  be  distrained. 


l.GtneraUy 1395 

2«  Cam  and  Growing  Crops    . .   1396 
3.CattU 1397 

4.  Of  Exceptions  in  favour  of 

Trade 1398 

5.  Tools  and  Utensils 1399 


6.  Goods  at  an  Inn 1 400 

7.  Fiitures ib. 

8.  Goods  in  the  Custody  of  the 

Law 1401 

9.  Animals  Fera  Naturet ib. 


1.  Generally.'] — A  distress  being  anciently  considered  merely  as  a 
pledge  in  the  hands  of  the  lord,  to  compel  the  tenant  to  perform  the  ser- 
vice or  duty  required,  could  not  at  common  law  be  sold ;  but  was  to  be 
TeMored  in  the  same  ph'ght  to  the  owner,  when  such  service  or  duty  was 
performed ;  and  therefore  nothing  could  be  distrained  unless  it  could  be 
returned  in  specie  and  undamaged  (m).  Bearing  this  in  mind,  it  may 
however  be  laid  down  as  a  general  rule,  that  m  chattels  and  personal 
eflfects — with  the  exceptions  hereafter  mentioned — which  are  found  upon 
the  premises,  may  be  distrained  for  rent,  whether  they  be  the  effects  of 
the  tenant  or  of  a  stranger ;  and  the  reason  is,  the  lan^ord  has  a  lien  on 
them  in  respect  of  the  place  in  which  they  were  found,  and  not  in  respect 
of  the  person  to  whom  they  belong. 

The  property  must  be  upon  the  premises,  except  as  hereafter  men- 
tioned in  the  case  of  a  fraudulent  removal ;  therefore,  where  there  was  a 
demise  of  a  wharf,  with  liberty  to  land  and  load  eoods,  "  together  with  all 
ways,  paths,  passages,  easements,  profits,  commodities,  and  appurtenances 
to  the  said  wnarf  belonging  or  appertaining:"  it  was  held  that  the  land- 
lord could  not  distrain  barges  lying  opposite  the  wharf,  between  high  and 
low  water-mark,  and  attached  by  ropes  to  the  wharf,  although  found  by 
a  verdict  that  the  exclusive  use  of  the  land  between  high  and  low  water- 
mark was  demised  as  appurtenant  to  the  wharf,  as  well  when  covered  with 
water  as  dry  (n). 

The  property  must  not  be  in  such  a  situation,  as  the  attempt  to  distrain 
it  would  probably  lead  to  a  breach  of  the  peace  :  thus  it  has  been  held 
that  a  horse  cannot  be  distrained  whilst  a  person  is  actually  riding  it  (o) : 
but  it  has  been  also  considered  at  nisi  prius,  in  a  case  which  would  ap- 
pear to  be  much  more  Ukely  to  lead  to  the  consequences  alluded  to, 
namely — where  a  man  was  leading  the  horse, — that  it  will  not  prevent  it 
from  being  distrained  (p).  Upon  the  same  principle,  wearing  apparel,  if 
in  actual  use,  cannot  be  distrained :  but  if  it  be  not  in  use,  though  taken 


(fc)  Neicman  v.  Anderton,  2  New 
Rra.  224. 

(/)  Co.  Lit.  47  a. 

(m)  Gilb.  Dist.  34 ;  3  Black.  Com. 
?•  It  will  be  proper  to  mention,  that 
in  this  section  where  things  are  spoken 
of  as  not  being  distrainable,  it  must  be 
understood  with  reference  to  the  sub- 
ject of  distress,  as  a  remedy  for  the 
recovery  of  rent ;  for  all  chattels  what- 
ever are  distrainable  damage  fiasant, 
it  being  but  natural  justice,  that  what- 


ever does  the  injury  should  be  a  pledge 
to  make  compensation  for  it. 

(ri)  Busxard  v.  Capil,  2  Man.  & 
Ryl.  197  J  S.  C.  8  Barn.  &  Cres.  141 ; 
S,  C.  in  error,  6  Bing.  150 ;  3  Moore 
&  Payne,  480  ;  3  Younge  &  J.  344; 
overruling  S.  C.  12  Moore,  339 ;  2 
Car.. 6c  Payne,  541. 

(o)  Storey  v.  Uobinson,  6  Term  Rep. 
138. 

(p)  Wagstaff  V.  Clack  and  another, 
Camb.  Sum.  Ass.  1826,  MS. 


offody  forntliiral  i^kmc,  it  tnw  be  fiMniaaJ  (f  ].    Thttt 

j^bm  fo  wWlcTiT  u  in  ■cUial  nw  ui  the  fauda  of*  ptn 

a>  a  diftrra  ii  a  pledge,  Ui«[  canoot  be  ■  ^Myv  M  ' 

anotlm  Itat  Oic  kcciud  ii*r.     A  Undlord  b  prima  jaeit  liaU*  for  U 

hu  Wltf  in  takini;  gooit  piiriUgnl  from  diilm>.  tbou^  tlirv  aertr  isatW 

la  kii  luindi;  but  If,  wbni  hr  luio««  tbe  drcuintUncM,  h«  abcUliiu  lOtW 

MpudiaLa  (br  ucl,  l»  i*  im(  bnniid  by  h(r). 

2.  Corn  itrul  (IrowiHg  Cmpi.} — Ai  by  Ibo  prindplc*  of  the  raminM  ^ 
I«w,  com  and  brm  jirodu^e  gcncndly  could  DM  b«  dintninMl,  fintn  tbt  i 
dUBcufty  cf  idoiiliTying  ituaii,  landlord*  wmi*  In  i  gn4l  n  •      '    • 

of  Uut  niamn  nt  roiiijicllini^  iVnuduIent  i^TJcuItunl  t«iuuila  to  p«r  Uan 
r«nt,  aUhniigh  thiy  ytac  b  pOBcauon  of  vntuahlc  craps:  to  ntaeiy  ihi%  l 
lh«rtfbrr,   1^  <tatut<^  3  Wil),  and  Mu^,  mw.  I.  c.  &,  it  ra  irtivU^  | 
"  Itial  !l  (hall  bi'  Uwftil  fbr  any,  baring  tirrrar  of  ronl,  to  tmxm  and  m 
•ay  •hvavn  or  cocki  of  com,  at  cam  loaae  or  in  the  *tMV,  or  hay  be*  _ 
any  bam  or  trrannrr,  or  npon  anv  hmd,  ttsck,  or  riek,  or  oilwrviBi  opo 


any  wrt  oi 
dpuTn  iWi 


_.  _ wihall  be  bond,  until  tbaa 

akaR  be  rcplrricd  or  lold ;"  and  by  the  Matnte  1 1  Cm.  IL  c.  19,  t.  S,  " 
hn&cd  nwy  take  andiciw,  ai  •  dutrwi  fcranvanof  rent,  bU  soibef  ^ 


growing  unon  *ny  port  of  the  niate  demised;  and  ihc  same  may  cat 
galhcr,  mnkc.  cure,  carry,  and  luy  up,  wlii.-n  tipe,  in  llie  hams,  or  ollHt 
place  <■„  iIh'  ]ir,iiiiM-  -.  -ami  if  tliorV'  ^h.iulii  Ih-  nu  tiam  ..r  olhfr  plfltc  on 

cure,  ai  near  ai  may  he  to  tlie  prcmisea  :  and  in  convenient  time,  qtjaaii^ 
■ell,  or  alberwiKC  dipose  of  the  >amc,  towardt  utisfaction  of  the  rent,  and 
of  the  charges  of  eucb  distress,  appraisement,  and  sale  ;  tbe  appraianBCBt 
thereof  to  be  tuken  when  cut,  gathered,  cured  and  made,  and  not  before: 
provided  that  notice  of  the  place  where  mch  diitren  shall  be  lodged,  shall, 
m  one  week  after  the  lodging  thereof,  be  given  to  the  tenant,  or  left  at 
tbe  last  place  of  bis  abode ;  and  section  9  pmridoi,  that  if  the  teaant 
■hall  pay  or  tender  the  arreats  of  rent  and  cosU  of  the  diatresa,  b^ora 
the  com,  &c.  be  mit,  the  distress  shall  cease,  and  tbe  com,  ftc  be  defi- 
Vered  up." 

Trees,  shrubs,  and  plunti  growing  in  lands  which  the  defioidutt  bad 
demised  to  the  plaintills  for  a  term,  and  which  they  had  coDvertcd  mto 
nursery  nound,  and  planted  subaequently  to  th«  deniiae,  are  not  djatnin- 
able  by  the  landlord  under  the  abore  stante  of  Geo.  II.,  aiit  appUet  eoly 
to  com  and  other  products  of  the  land  which  may  become  lipe,  and  m 
eapable  of  being  cut  and  laid  up  (■). 

Growing  crops  may  be  considered  in  the  nature  of  goods  anj 
under  the  statute  1 1  Geo.  II.  c.  19,  as  they  may  he  distrained  ir 
manner  as  articles  of  the  lallcr  description  (I).  Growing  crops  cannot  be 
■old  before  they  are  ripe  (u).  Where  a  landlord  seized  and  sold  undH 
a  distre&i  growing  crops,  which  were  aferwards  taken  away  by  the  ptir- 
chaser,  aniTit  appeared  that  they  were  sold  for  Iho  full  value  which  Ibey 
would  have  fetched  if  sold  at  the  proper  time,  and  the  rent  proved  to  be 


(j)BustlT.  Caldmll,  Peake,  36; 
S.  P.  Bauna  v.  Smith,  I  Esp.  206. 

(r)  Hurry  i.  Ritkman,  I  Mood.& 
Rob.  136. 

(•>  ClBTke  V.  Oaikarth,  2  Moore, 


491;  recognised  in  Clor;!  v.  CaJitrt, 
3  Moore,  114. 

0)  GtovtT  V.  Coll.  7  Hooie,  331 ; 
S.C.  1  BiDg.  6. 

(u)  Outn  1.  LtigK,  3  Bam.  h  AU. 
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4ae  exceeded  the  amoimt  for  which  the  crops  sold^  it  was  held  in  trover 
by  the  tenant  that  he  was  entitled  to  nominal  damages  onIy(j:).  A 
tsosiii's  growing  crops,  taken  in  execution  and  sold,  and  remaining  on 
tttt  premises  a  reasonable  time  for  the  purpose  of  being  reaped,  are  not 
dSitnunable  by  the  landlord  for  rent  become  due  after  the  taking  in  exe- 
eolioii.  Such  crops  having  been  so  taken,  sold,  and  left  on  the  premises, 
md  the  arrears  of  rent  paid,  pursuant  to  statute  8  Ann.  c.  14,  s.  1,  the 
iHidlord  cannot  distrain  them  for  rent  subsequently  due,  on  the  ground 
tilAt  the  purchaser  has  not  entered  into  the  agreement  with  the  sheriflT, 
(to  use  and  expend  the  produce  in  a  proper  manner,)  directed  by  statute 
M  Gko.  Ill  c.  50,  s.  3.  Nor  is  he  entitled  to  presume,  from  the  ab- 
lence  of  such  agreement,  that  the  straw  of  such  crops  was  sold  for  the  pur- 
pose of  being  carried  off  the  land,  contrary  to  sect  1  (y).  So  where  grow- 
ing com  sdd  under  %fi,fa,  was  not  removed  till  a  long  time  afterwards ; 
ifc  was  held  that  as  at  tne  time  of  the  execution  no  rent  was  due  to  the 
landlord,  he  was  not  entitled  to  a  year's  rent,  under  the  8  Ann.  c.  14, 
8.  1,  and  intimated  that  the  landlord's  remedy  in  such  case  was  by  dis- 
tress (^). 

By  statute  56  Geo.  III.  c.  50,  s.  6,  landlords  are  not  to  distrain  for 
rent  on  purchasers  of  crops  which  have  been  seized  in  execution,  and 
liaving  been  sold  under  the  contract  of  tenancy,  are  severed  from  the  soiL 
Where  a  distress  was  made  on  growing  crops  of  com  which  has  been 
sold  by  the  sheriff  under  a^.  /a.,  for  rent  accruing  due  to  the  landlord 
■ubsequently  to  the  entry  un^er  the  execution  and  sale ;  it  was  held  that 
it  could  not  be  sustained,  unless  such  vendee  had  allowed  the  crops  to 
remain  uncut  an  unreasonable  time  after  they  have  become  ripe  (a).  A 
custom  that  a  tenant  may  leave  his  away  gomg  crop  in  the  bams,  &c.  of 
the  farm,  for  a  certain  time  after  the  lease  has  expii^,  and  he  has  quitted 
Ae  premises,  is  good ;  and  the  landlord  may  distrain  the  com  so  left,  for 
rent  in  arrear,  after  six  months  have  expired  from  the  determination  of 
Ae  term  (fr).  Cora  sown  by  a  tenant  at  will,  (who  died  before  harvest, ) 
and  purchased  by  another  person,  cannot  be  distrained  by  the  landl<»t[ 
ftr  rent  due  from  a  subsequent  tenant  (c). 

3.  Cattle.'] — Besides  the  right  to  distrain  cattle  like  any  other  chattels, 
wluch  a  landlord  has  when  they  are  upon  the  premises,  by  section  8  of 
the  statute  11  Geo.  II.  c.  19,  eveir  landlord  may  take  and  seize,  as  a 
for  arrears  of  rent,  any  cattle  or  stock  of  ms  tenant  feeding  or  de- 
iring  upon  any  common  ^pendant  or  appurtenant,  or  any  ways  be- 
to  any  part  of  the  premises  demised.  It  seems  to  be  now  settled, 
that  where  beasts  escape,  and  come  upon  land  by  the  negligence  or  de- 
fittilt  of  their  owner,  and  are  trespassers  there,  they  may  be  distrained  im- 
mediately by  the  landlord  for  rent  in  arrear  {d\ :  but  where  they  come 
i^KMi  land  by  the  insufficiency  of  fences,  which  the  tenant,  beine  a  lessee, 
ought  to  repair,  the  lessor  cannot  distrain  such  beasts  till  they  nave  been 
leoant  and  couchant ; — that  is,  they  must  be  lyin|;  down  and  rising  up  on 
the  premises  for  a  night  and  a  day  without  pursmt  made  by  the  owner  of 

(i)  Proudbve  v.  Twemlow,  1  Crom.  (a)  Peacock  ▼•  Purvis,  5  Moore,  79  ; 

&  Mees.  326.  5.  C.  2  Brod.  &  Frag.  362. 

(u)  Wright  V.  Dewes,  1  Add.  &  (6)  Beavan  v.  Delahay,  1  H.  Black. 

£Uu,  641 ;  5.  C.  3  Nev.  &  M.  790 ;  5  ;  S,  P.  Lewis  v.  Harru,  1  H.  Black 

and  see  Parslow  v.  Cripps,  Comyo,  7,  n. 

203.  (c)  Eaton  ▼.  Southby,  WiUes,  131. 

(s)  Gwillim  v.  Barker,  1  Price,  274.  (d)  Gilb.  Dist.  45. 
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tliein, — nnd  nfter  actual  notice  lia«  been  giiea  to  the  owner  tliat  &iej  am 
there,  Mid  ho  has  neglected  to  remove  tliem(f). 

Cattle  wliicli  ore  upon  knd  by  vny  of  aguliiig  may  also  be  diitnunaj 
for  rent  (/) ;  uiid  where  n  itraiiper  piits  in  hia  beasti  to  groie  for  b  ni^ 
by  the  consent  of  the  lessor  and  liceuae  of  the  lessee,  the  leisor  may  oji- 
train  thL'm  fur  rent  duu  out  of  (hose  iRodi  nhich  he  conaented  that  lb 
beaitu  should  ernze  on ;  hecnuic  luch  conient  vtu  no  waiver  of  hii  rigid, 
to  distrain,  unleis  it  hud  been  expressly  agreed  to ;  and  being  but  a  pud 
agreement,  it  could  not  alter  the  original  contiact  between  the  leaser  and 
lewee,  from  which  the  power  to  ilisti^in  ari*e>  (e).  If  the  landlord  codm 
to  distrain,  and  the  lennnC,  seeing  him.  drive  the  cattle  off  the  land,  ihe 
landlord  muy  follow  the  beasta  and  distrain  them  out  of  the  premisea,  if 
he  had  once  a  view  of  the  cattle  on  hii  land;  hut  if  the  bcaits  go  off  tbt 
land  of  thcmiclves  before  he  observe  them,  he  cannot  distrain  them  fttrt" 
■Wlitds{/i);  though  if  the  distrainor  once  enter  the  premises  to  diitralD  iba 
cattle,  it  should  seem  tliat  tliey  cannot  afUiwarda  he  driven  off  to  prcrenC 
Bdistre>t(i)- 

4.  Of  Exceplion  in  favour  of  Trade.']— The  general  rule  of  law  uitli 
respect  to  distresses  has  many  exceptions  in  favour  of  trade,  to  protect  the 
goods  of  third  pcrsoas  which  happen  to  be  upon  the  tenant's  premiaei  in 
Die  way  of  hi)  trade.  All  goods  sent  to  a  tradesman  for  the  pntpoee  of  i 
being  wrouehl  upon  in  tiie  way  of  Iits  trade  are,  during  the  time  that  th^ 
riMii.iiii  in  liiJ  cii'.lody  prulecled  from  distress;  therefore  things  sent  la 
places  of  trade, — as  cloth  to  a  tailor's  shop,  yarn  to  a  weaver's,  a  botae  ta 
a  smith's,  and  the  like, — are  not  distrain  able ;  so  if  a  horse  goes  with  yam 
to  a  weaver,  or  fetches  yam  from  thence,  and  carries  it  to  a  private  luMiie 
to  be  weighed,  and  it  is  hung  there  till  the  yam  be  weigbe<(  neither  the 
horse  nor  the  yam  can  be  distrained:  so  a  hotse  wfaicb  brings  com  to 
market,  and  is  put  into  a  private  yard  while  the  com  is  selling,  caiuiot  be 
distrained ;  because  the  bringing  of  the  corn  there  is  in  the  way  of  trade, 
and  consequently  of  public  benent:  so  goods  in  the  possession  of  a  common 
carrier  are  protected  from  distress  for  the  benefit  of  trade; — as  if  they  ba 
delivered  lo  him  to  put  into  a  waggon  in  a  private  bam.  In  a  late  cate 
where  a  butcher  had  sent  a  beast  lo  the  shop  of  another  butcher  to  be 
slaughtered,  and  after  it  had  been  slaughtered  the  carcass  remained  in  the 
shop  for  some  time,  (but  how  long  did  not  appear);  and  the  landlord  dis- 
trained it  for  rent  in  arrcar,  it  was  held  that  the  carcasa  was  privil^ed 
ftom  diatressCc).  Trees  growing  in  a  nurseryman's  ground,  who  is  a 
yearly  tenant,  and  removable  by  such  tenant  &om  time  to  time,  have  been 
neld  not  to  be  distrainable  for  rent(/)- 

Goods  of  a  principal  in  the  hands  of  a  factor  for  sale,  are  privil^ed 
from  distress  for  rent  due  from  such  factor  to  his  landlord;  on  the  groolDd, 
that  the  rule  of  pubhc  convenience,  out  of  which  the  privilege  aniet,  ii 
within  the  exemption  of  a  landlord's  general  right  to  distrain ;  and  tbixe- 
fore  that  such  goods  are  protected  for  the  benent  of  tntde  (m) ;  so  goods 
landed  at  a  wharf,  and  consigned  to  a  broker  as  agent  of  the 


(«)  Park  V.  LmgatvilU,  2  Sannd.  (ft)  B™irn  v.  SheveU,  2  Adol.  & 

389.  Ellis.  138  i  S.C.i  Nev.  &  M.  877. 

(/)  Roll.  Abr.  669.  <()  Clark  ».  Cchrrt.  3  Moore.  96  ; 

(g)  Foickn  V.  Joyce,  3  Lev.  260;  S.F. Clark  v. Ci>tt:arth,2Maan,  491; 

S.C.  2  Ventr.  131;  Prec.Chan.  7;  S.C.  8Taunt.  431. 
2  SauDd.  289.  (m)  Oilman  v.  Elton,  6  Moort,  243 : 

(h)  Co.  Lit,  161  ».  S.  C.  3  Brod.  Sc  Bing.  75. 

(i)  Cfsnsnl  V.  JUitncr,  3  E*p.  S5. 
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for  sale,  and  placed  by  the  broker  in  the  wharfinger's  warehouse  over  the 
wharf  for  safe  custody,  until  an  opportunity  for  seUing  them  should  occur, 
were  held  not  distrainable  for  rent  due  in  respect  of  the  wharf  and  ware- 
house ;  as  they  were  brought  to  the  wharf  in  the  course  of  trade,  and  were 
consequently  protected  (n) :  so  com  sent  to  a  factor  for  sale,  and  deposited 
by  him  in  the  warehouse  of  a  granary  keeper,  he  not  having  any  ware- 
house of  his  own,  is  under  the  same  protection  against  a  distress  for  rent 
as  if  it  were  deposited  in  a  warehouse  belonging  to  the  factor  himself  (o) : 
so  goods  sent  to  an  auctioneer  to  be  sold  on  premises  occupied  by  him  are 
privileged  from  distress  for  rent(;?). 

5.  Tools  and  Utensils,'] — The  tools  and  utensils  of  a  man's  trade  are 
said  not  to  be  distrainable  while  there  is  any  other  property  on  the  pre- 
nuies,  or  whilst  they  are  in  actual  use ;  therefore  the  axe  of  a  carpenter, 
the  books  of  a  scholar,  and  the  like,  are  not  distrainable  while  any  other 
distress  can  be  had,  or  while  they  are  in  actual  use  (9).  Again,  the 
•beep  of  the  tenant,  and  the  beasts  of  the  plough,  (considering  them  as 
materials  of  husbandry,  to  plough  and  manure  the  land,)  are  adso  privi- 
l^ed  by  the  statute  de  district  tone  scaccariif  51  Hen.  III.  st.  4,  which,  in 
affirmance  of  the  common  law,  enacts,  that  no  man  shall  be  distrained  by 
the  beasts  of  his  plough,  or  his  sheep,  either  by  the  king,  or  any  other, 
while  there  is  another  sufficient  distress ;  unless  indeed  for  damage  feasant, 
in  which  case,  the  thing  that  does  the  trespass  must  afford  compensation. 
In  one  case  of  trover  for  a  stocking-loom,  which  had  been  distrained  for 
rent,  where  it  appeared  that  an  apprentioe  was  using  the  loom  at  the  time 
it  was  taken,  the  Court  held  that  it  could  not  legally  be  taken  while  the 
apprentice  was  using  it  (r) :  but  in  another  case  of  trover  for  three  tape- 
looms,  where  it  appeared  that  they  had  been  distrained  for  rent,  because 
tiiere  was  no  other  sufficient  distress  upon  the  premises,  the  Court  held  the 
distress  good,  as  it  did  not  appear  that  the  looms  were  in  actual  use  at  the 
time  they  were  taken. 

This  exception  is  not  much  favoured  at  the  present  day,  as  the  Courts 
have  always  shown  a  great  inclination  to  disallow  the  privilege ;  and  in- 
deed in  one  case,  Lord  Kenyon  expressly  decided  that  tne  implements  of 
trade  were  not  privileged,  and  might  be  distrained  for  rent  (s)  :  but  ma- 
terials delivered  uy  a  manufacturer  to  a  weaver,  to  be  manufactured  at  his 
own  house,  have  oeen  lately  held  to  be  privileged  from  distress;  though 
frames  or  other  machinery  delivered  with  the  materials  for  the  purpose  of 
being  used  in  the  weaver's  house  are  not  privileged,  uuless  there  be  no 
other  goods  upon  the  premises  sufficient  to  satisfy  the  rent  due  {t).  So  a 
threshing  machine,  which  is  not  a  fixture,  is  liable  to  distress,  unless  in 
actual  use  at  the  time,  or  there  be  other  sufficient  distress  (u).  In  that 
case  the  machine  had  been  let  to  the  tenant,  who  on  Saturday  afternoon 
ceased  to  work  it,  and  being  some  distance  from  home,  it  was  lefl  on  the 
tenant's  premises  till  Monday,  when  the  distress  was  made ;  it  was  held 
that  it  was  not  iu  use. 

(n)  Thompson  v.  Mashiter,  8  Moore,  (r)  Watti  v.  Davits,  1  Selw.  N.  P. 

254  ;  S.C.I  Bing.  283.  676. 

(o)  Matthias  v.  Mesiiard,  2  Car.  &  (s)  Roberts  v.  Jachon,  Peake,  Add. 

Payne,  353.  Cases,  36. 

(p)  Adams  V.  Crane,  I  Crorop.  U  (t)  Wood  v.  Clarke,   I  Cromp.  & 

Mees.  380.  Jervis,  484  ;  5.  C.  I  Tyrwhitt,  314  ; 

{q)  Gilb.  on  Dist.  36.  &c. ;  Gorton       and  see  Simpson  v.  Ilartop,  Willes,  54; 
V.  Fatkner,  4  Term  Rep.  565 ;  Rede  v.       4  Term  Rep.  568. 
BwW^v,  Cro.Eli2.696}  S.C.Noy,  68.  (u)  Fenton  v.  Logan,  3  Moore  & 

Scott,  82 ;  5.  C.  9  Bing.  676. 
3o5 


■a  aDiit-*auiit,  ukd  abt  tumifaiv  that  he  taty  hare  brought  into  m\A 

ttwB  tnrnd  bt  haUr  to  liic  UaQciH'*  dnlms.     Il  wbi  •ccordinetj  hel^ 

ic   -.  ).-.-;- c- -»L-.i-i-j-,  !*i=  c  ■-.-, .    i' <■  i>  •irH>r-f.,  tua^ug  Bt  uretv,  ^ 

[-■■    --    r).     ll«uoa«h«lil 

.^  upon  the  preDiisra 

^:.  if  Mich  coQseDt  were 

frmdulentlv  KtTfn  fcr  dw  pninoae  of  obuioi^  a  dutrcM,  «qiii^  would  N- 

brrc  upon  the  ground  of  fraud  (a)  :  thu*,  vhere  the  Mrtuiti  a  a  gniier, 

drinug  a  Sock  al  itiecp  to  London,  wov  eooouraged  by  an  innkec^ieT  to 

put  (Iw  ibeep  into  pasture  EToundt  bdongiiig  to  the  inn,  «nd  the  Isiidkid 

■eciug  the  ueep,  conseDled  that  thty  ahnikl  stay  there  for  ooe  nisfal,  and 

thru  distrained  them  fcr  rent,  the  graxier  waa  relieved  againat  the  oiatrea. 

''  '        ir  settled,  that  cattle  uuder  such  d 


dbtten(6). 

7.  Fii/ura.]^  Whatever  is  pari  of  the  freebold  is  ejempled  from  di«- 
tren ;  for  that  which  is  pail  of  the  Ircehcdd  cannot  be  severed  fhnn  it 
without  detriment  to  the  thing  itself  in  the  removal;  consequently  it 
canuot  be  mch  a  pledge  as  may  be  restored  in  the  same  condiboD  to  the 
owner;  and  again,  that  which  is  Ried  lo  the  freehold  is  part  of  the  thing 
demiied :  those  things,  therefore,  which  savour  of  the  realty  are  not  di*- 
trainablc  (r).  This  privilege  extends  to  such  things  m  the  tenant  will  not 
be  |>ermitlcd  on  any  consideration  to  remove  with  him  frtua  the  premiae*, 

(i)  J»iin«r  V,  Yvllaid,  6  Price,  5 ;  (t)  FmncU  ».  Ifyalt.  1  W.  BUck. 

5.  C.  aChiL  167.  <83;  S.  C.  3  Borr.  1 498. 

(V)  Crairr  y.  TffBikiaiaa,  2  Lord  (o>  FneiMv.  Jojnt.Ptec.  Chan.  7; 

Keriy.  439:  S.C.  Danies,  472.    It  S.C.  2  Vera.  131;   3  La..  260 1  a 

hii   beeo  thought  by   Ihs  Court  of  Sauud.  389a,  o.T;  2Lut«.  1161; 

Chanceiy,  tj^at  the  grouads  used  wtlh  2  Ventr.  SO. 

an  inn  Dugbl  to  have  the  ume  priii-  (b)  Tait  r.  GUtd,  3  Wm*.  Sannd. 

logo  D>  iho  inn  it«)f,  and  Ihererora  290,  a.  7. 

thai  iha  csltle  or  ilraDgaii  or  paisen-  (t)  Co.  Lit.  47  b. 
gan  ouglit  Ml  to  b*  diiiruMd  then. 
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liy  reason  of  their  being -annexed  to,  and  considered  as  pait  of  the  free- 
IkMf  and  not  because  they  are  absolutely  affixed  to  the  freehold,  and 
cannot  be  moved  therefrom. 

A  mere  temporary  removal  of  them  for  purposes  of  necessity  is  not 
■ifficient  to  destroy  the  privilege^c^)  :  thus,  a  smith's  anvil  on  which  he 
works  is  not  distramable,  for  it  is  accounted  part  of  the  forge,  though  it 
be  not  actually  fixed  by  nails  to  the  shop  (e) :  so  a  millstone  is  not  dis- 
trainable,  though  it  be  removed  out  of  its  proper  place  in  order  to  be 
poked ;  because  such  removal  is  of  necessity,  and  the  stone  still  continues 
to  be  part  of  the  mill  (/)  :  nor  a  kiln,  which  is  considered  not  to  be  a 
personal  chattel,  but  belonging  to  the  freehold  (g).  But  it  is  question- 
able, whether  machinery  fixed  by  bolts  to  the  floor  of  a  factory  can  be 
distrained  or  not  (/«). 

8.  Goodi  in  the  Custody  of  the  Law.'] — Goods  in  the  custody  of  the 
Ykw  are  not  distrainable ;  for  it  is  repugnant  that  it  should  be  lawful  to 
take  goods  out  of  the  aistody  of  the  law ;  and  that  cannot  be  a  pledge  to 
me,  which  I  cannot  reduce  into  my  actual  possession :  therefore  things 
distrained  damage  feasant  cannot  be  taken  for  rent ;  nor  goods  in  a  bailifTs 
hands  tmder  an  execution ;  nor  goods  seized  by  process  at  the  suit  of  the 
king,  or  taken  under  an  attachment.  Goods  which  have  been  sold  under 
a  writ  of  execution,  but  which  are  so  circumstanced  that  it  has  not  been 
proper  to  remove  them  from  the  premises,  cannot  be  distrained:  thus 
where  a  tenant  s  com,  while  growing,  was  seized  and  sold  under  a  fi-fa.f 
and  the  vendee  permitted  it  to  remam  till  it  was  ripe,  and  then  cut  it ; 
after  which,  and  before  it  was  fit  to  be  carried,  the  landlord  distrained  it 
tat  rent :  both  the  Courts  of  King's  Bench  and  Common  Pleas  have  held 
that  it  is  not  distrainable :  but  where  com  was  taken  in  execution,  and 
aold  by  the  sheriff  under  the  stat.  2  Will.  &  Mary,  c.  5,  s.  3,  and  the 
vendee  permitted  it  afler  severance  to  lie  on  the  ground,  the  Court  held  it 
to  be  distrainable  for  rent  (i). 

If,  however,  a  sale  of  c^oods  under  an  execution  be  fraudulent — as 
where  a  fictitious  bill  of  sale  is  made,  and  the  goods  remain  on  the  pre- 
mises— they  may  be  distrained  for  rent  {k)  :  and  where  the  execution  was 
irregular — as  where  a  sherifTs  officer  executed  a  writ  oi  fieri  facias  hj 
going  to  the  house,  and  informing  the  debtor  he  came  to  levy  on  his 
goods,  and  laying  his  hand  on  a  table,  said,  "  I  take  this  table,"  and  then 
locked  up  the  warrant  in  the  table-drawer,  took  the  key  and  went  away, 
without  leaving  any  person  in  possession — and  after  the  writ  was  return- 
able the  landlord  distrained :  it  was  held  that  it  was  a  lawful  distress  (/). 

9.  Animals  fera  Natural] — As  every  thing  which  is  distrained  is  pre- 
sumed to  be  the  property  of  the  wrong- doer,  it  follows  that  such  things 
wherein  no  man  can  have  an  absolute  and  valuable  property,  as  dogs  (m), 


(d)  Gorton  v.  Falkne)\  4  Term  Rep. 
667. 

(«)  Bro.  Abr.  tit  Distress,  pi.  23. 

(/)  Jhid. 

(g)  KibUt  V.  Smith,  4  Term  Rep. 
504* 

(i)  Duck  v.Braddyll, M*CleI.  217; 
S,  C.  13  Price,  459. 

(i)  Eaton  V.  Southby,  Willes,  131  ; 
Peacock  v.  Purvis,  2  Brod.  6c  Bing. 
362  ;  S,  C,  5  Moore,  79  ;  Parslow  v. 
Crippt,  Comyn,  203 ;  Wright  v.  Dewet, 


1  Add.  &  Ellis,  641 ;  5.  C.  3  Nev.  & 
M.  790. 

(k)  Smith  V.  Rustell,  3  Taunt.  400. 

(/)  Blades  v.  Arundale,  I  Manle  & 
Scl.  710. 

(m)  Although  all  the  okl  authorities 
include  dogs  as  things  in  which  a  man 
can  have  no  property,  such  a  rule 
would  not  now  be  considered  as  good, 
for  trover  may  be  maintained  for  them ; 
and  the  legislature  has  made  it  penal 
to  steal  them ;  and  see  Binitead  v. 
fiucfc,  2  W.  Black.  1117. 


fMlH  Dittrtu. 

,  cfttt,  robbiti,  and  oU  animaU  fera  mitara,  cxnnot  be  diitrunnl  (n>;  jpft 
if  deer,  which  arc  fera  natura,  are  kept  in  s  prirote  incloture  for  the  nuTw 
|K»«  of  imIs  nr  prolil,  tliU  «□  far  cliaogcs  theic  nature,  bjr  reducing  lima 
In  a  kind  of  stock  or  merchandize,  that  they  nigy  be  distruned  bt 
rent(0}:   and  birds  kept  in  ca^c* — ss^arrolB  or  cAnarles, — hare  b«ta 

,    beld  to  lie  tlic  subject  of  a  right  of  pioperty,  and,  therdbrc,  Ibey  may  b« 
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'     a.  Whm  a  Dalrtu  nay  bt  mult 

1.  0"  vthul  Dm/  ,ind  Time  <i  l)i.(rf«  ,„(,,,  he  ,„a.h'-^^^  difltre«  fir 
rent  cannot  be  made  in  the  night — that  is,  from  after  sun-»et  till  nm-iiH 
— because  the  tenant  would  not  have  any  notice  to  make  a  tender  of  bii 
rent,  which  poaaibly  he  might  do  in  order  to  prevent  Ihe  diitr«si  (p).  It 
cannot  be  made  the  same  day  on  vhich  the  rent  becomes  due  ;  for  if  the 
rent  be  paid  at  any  time  during  that  day,  whUat  a  man  can  see  to  count 
it,  the  payment  is  good ;  although  strictly,  indeed,  the  rent  is  demands- 
tie  and  payable  before  sunset  of  the  day  whereon  it  is  reserved,  yet  it  ii 
not  due  till  the  last  minute  of  the  natural  day(5).  The  custom  of  a 
place,  or  an  agreement  between  the  landlord  and  tenant,  if  there  be  no 
objection  to  it  in  poiut  of  law,  may  indeed  empower  the  landlord  to  dit- 
train  for  it  earlier,  for  convcutio  i-incet  legem :  therefore,  where  a  trader, 
after  commitling  an  act  of  bankruptcy,  took  a  shop,  and  agreed  to  pay  a 
year's  rent  in  advance,  where,  by  the  custom  of  the  country,  half  a  year's 
rent  became  due  on  the  day  on  which  Ihe  tenant  entered :  it  was  held, 
that  the  landlord,  after  an  asaignment  under  the  commission,  and  befora 
the  year  was  expired,  might  distrain  goods  on  the  premises  for  half  a 
year's  rent  (r). 

By  statute  3  &  4  Will.  4,  c.  27,  s.  S,  no  person  ahall  distrain  for  rent 
but  within  twenty  years  next  afler  the  time  at  which  the  right  to  distrain 
first  accrued  to  the  person  distraining,  or  some  person  through  whom  he 
claims ;  and  the  subsequent  sections  point  out  the  time  when  the  right 
■hall  be  deemed  to  have  first  accrued :  by  section  42  no  arrears  of  rent, 
or  interest  in  respect  of  money  charged  on  rent,  or  damages  in  respect  of 
arrears,  shall  be  recovered  by  distress,  action  or  suit,  but  within  six  years 
next  after  the  same  shall  have  become  due,  or  next  after  an  acknowledgment 
of  the  same  in  writing  shall  have  been  given  to  the  person  entitled  thereto 
or  his  agent,  signed  by  the  person  by  whom  the  same  was  payable  or  hit 

<")  Co.  Lit.  47.  burgh  v.  Ptaph.  6  Cat.  &  Payne,  212  ; 

(«>  Doms  V.  PvKtU.  Wilies,  46;     2  Salk.  578. 

S.C.  7  aiod.  249.  (5)  D«ppa  v.  Ma^n.  1  Saund.  207. 

(pj  Gilb.  oaDiit,  e6,&c.;  Alien-  (r)  £iiirh/(  v.  Tajlor,  2  Term  Rep. 

600i    Tranyv.  Talbot,  6  Mod.  3H. 
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2.  Where  to  be  made.] — Where  there  are  separate  demises,  there  ought 
to  be  separate  distresses  on  the  several  premises  subject  to  the  distinct 
rents,  for  no  distress  on  one  part  can  be  good  for  both  rents  (s).  Where 
lands,  however,  lying  in  different  coimties,  are  held  under  one  demise  at 
one  entire  rent,  a  distress  may  be  lawfVdly  taken  in  either  county  for  the 
whole  rent  in  arrear ;  and  chasing  a  distress  over  is  a  continuance  of  the 
taking :  but  where  the  counties  do  not  adjoin,  a  distress  cannot  be  chased 
out  of  one  county  into  the  other  (f). 

The  distress  must  be  made  upon  the  land  from  which  the  rent  issues ; 
therefore  (with  the  statutable  exception  of  distresses  afler  a  fraudulent  re- 
moval, hereafter  mentioned)  no  person  can  make  a  distress  on  the  high- 
way, it  being  privileged  for  the  convenience  of  passengers  and  the  en- 
couragement of  commerce  (u).  In  a  very  recent  case,  to  which  very  con- 
siderable attention  was  paid  in  both  Courts,  where  it  was  stated,  in  a  spe- 
cial verdict,  that  by  an  indenture  A.  demised  to  B.  a  certain  wharf  next 
the  river  Thames,  described  by  abutments,  together  with  all  ways,  paths, 
passages,  easements,  profits,  commodities,  and  appurtenances  whatsoever, 
to  the  said  wharf  belonging ;  and  that  by  the  indenture,  the  exclusive 
use  of  the  land  of  the  river  Thames,  opposite  to,  and  in  front  of  the  wharf 
between  high  aud  low  water  mark,  as  well  where  covered  with  water  as 
dry,  for  the  accommodation  of  the  tenants  of  the  wharf,  was  demised 
as  appurtenant  to  the  wharf;  but  that  the  land  itself  between  high  and 
low-water  mark  was  not  demised :  it  was  held,  that  the  lessor  could  not 
distrain  for  rent  in  arrear,  barges,  the  property  of  B.,  Iving  in  the  space 
between  high  and  low-water  mark,  and  attached  to  the  wharf  by  ropes  (x). 

3.  For  what  Amount  of  Rent  the  Distress  should  be  made.'] — ^Where  a 
man  is  entitled  to  rent,  he  should  distrain  for  the  whole  of  what  is  due  at 
one  time  and  not  vexatiously  make  several  distresses  for  different  portions 
of  the  same  rent  In  one  case,  where  a  yearly  tenancy  was  created  by 
parol,  and  the  lessee  occupied  during  ten  years,  it  was  considered  by  com- 
putation from  time  past  as  one  entire  lease  for  so  many  years ;  and  rent 
being  in  arrear  for  part  of  one  of  those  years  and  part  of  another,  that  the 
lessor  might  distrain  as  for  so  much  rent  in  arrear  upon  an  entire  lease, 
and  was  not  obliged  to  make  separate  distresses  as  for  several  rents  due 
on  different  demises  (y). 

4.  When  Doors  may  be  broken  open  J] — The  outer  door  of  the  house 
can  in  no  case  (except  in  the  case  of  goods  fraudulently  removed,  under 
the  directions  of  the  statute  11  Geo.  II.  c.  19,  of  wnich  hereafter,)  be 
broken  open  in  order  to  make  a  distress ;  but  if  the  outer  door  be  open, 
the  person  distraining  may  jutify  breaking  open  an  inner  door  or  lock  to 
find  any  goods  which  are  distrainable  (2). 

Where  an  action  of  trespass  was  brought  for  breaking  and  entering 
the  plaintiff's  house  and  taking  his  goods ;  and  it  appeared  in  evidence, 
that  the  defendant  having  with  him  a  constable,  had  entered  the  plain- 
tiff's house  to  make  a  distress  for  rent ;  and  that  afler  he  had  told  his 
business  and  began  to  take  an  inventory,  the  plaintiff's  wife  tore  his 


Si 


'$)  Rogers  v.  Birkmin,  2  Slra.  1040. 

[t)  Walter r.  RumbaU,\Ld.  Raym. 
66 ;  S.C.  12  Mod.  76  ;  1  Salk.  247. 

(u)  Statute  of  Marlbridge,  52  Hen. 
III.  c.  15.  The  queen,  indeed,  has  a 
prerogative  to  distrain  upon  other  land 
than  her  own,  which  is  very  ancient, 
2  Inst.  132,  and  was  specially  ex- 
cepted by  a  clause  in  the  statute  of 
Marlbridge. 


(x)  Capel  V.  Buizard,  6  Bing.  150 ; 
S.  C.  3  Moore  U  Payne,  480 ;  3 
Younge  &  J.  344  -,  2  Man.  &  Ryl. 
197  ;  8  Barn,  tc  Cress.  141,  over- 
ruling 5.  C.  4  Bing.  137  ;  12  Moore, 
339  ;  2  Car.  &  Payne,  541. 

(1/)  Lege  V.  Strudwiek,  2  Salk.  414  ; 
Birch  V.  Wright,  1  Term  Rep.  380. 

^:)  Brown  v.  Dawn,  Bull.  N.  P.  81. 


1  )l  «M  bd4  by  WannI,  1^  that  Om  d 

and  not  ■kwttad,  bat  lb  dcAndant  omfdM  to^ft  h 
tm  vai  a  rr  naifJiiMf Iitt  of  ihafiM  **H"*p  *tiJ  ao  wa~  * — 
MuU  not,  mhm  b>  firH  oane,  hanw  *»  femknt  m 
i}.     It  ha*  beat  beld,  that  ^zmaM  wilt  Ml  lir  tgfiuat  %  M 
'rianqttrUnMUmarammdcniMdtabktMaiir  '-*' 
•d  only  ^  a  baaidcd  Soar  vitlwat  aiqr  CMtn^  i 
bia  oam  aiauBamt,  nd  aatariog  Ihiii^h  llie  af 
(*)■  _ 

naU  A^  0^  Dubui.]— The  dutma  n^lij 


Mmt  W  th*  tandlixd  hJiiitC  imhf  m 

.bvliB :  b  tb  foniR  caMi  IT  a  haA 
n  BOW  goodi  «■  a  AdRo  in  iIm  Mone  of  afl  tks  jpMcb  ti 
vill  b*  a  pMd  araMra  of  all  It).   A  TCty  dwbl  «Kf»awinB  orilw 


lit  abnol  th»  pfOjH-tty  of 


knillui.! 

not  sufier  the  article  ti  be  remored  until  bii  rent 
Dieted  by  tlie  entrv  of  Lhe  broker  afterwards ;  and  that  the  landkx^ 
Uierefure,  bud  a  light  to  take  and  bring  back  the  article  whicli  had  been 
carried  away  in  the  mean  time  (if). 

Where  a  landlord's  ageni  went  upon  the  tenant's  premiaea,  walked 
round  tbem,  and  save  h  written  notice  that  he  had  distrained  celtain 
goodi  lying  there  for  an  arreu  of  rent,  and  that  unless  the  rent  wai  faH, 
or  Ibe  goods  replevied  within  five  days,  ibey  would  be  appraised  and  *ol<^ 
and  then  went  away  without  leaving  any  person  in  possessiDti:  it  wta 
held,  that  Ibis  was  a  sufiicient  seizure  to  give  the  tenant  a  risht  of  actkm 
for  an  excessive  distress ;  and  that  quitting  the  premiseB  witboat  leaving 
any  one  in  possession  was  not  an  nuandonment  of  the  distress;  the  It 
Ceo.  II.  c.  19,  a.  10,  giving  the  landlord  power  to  impound,  or  otherwiK 
secure  on  the  premises,  goods  distrained  for  rent  in  atrear  (e).  Wbete  « 
broker's  man  having  taken  possession  of  property  under  a  distress  and 
remained  two  days,  loft  the  house  in  a  state  of  eicilement  bordering  on 
'  '  e  landlord  thinking  that  his  leaving  had  been  procnred 
^  of  his  liquor  by  the  parties  in  the  house,  bat  which  waa 
K  days  allcrwards  broke  into  the  house  and  took  swaj  die 
goods  without  any  previous  demand  of  admission  ;  it  was  held  that  ba 
Bad  no  right  to  enter  again  oiter  so  long  a  delay ;  and  that  the  owner 
of  the  goods  mifiht  maintain  trover  for  them  (/).  A  landlord  is  primi 
Jaeie  liable  for  ihc  act  of  his  bailiff  in  irregularly  conducting  a  distran  ; 
but  if  when  ho  know  the  circumstances  he  disclaim  and  repudiate  the  act, 
he  is  not  bound  by  il(£).     In  making  a  distress  for  rent  circumstance* 

Barn.  &  Cress.  456;  5.  C.  3  Maa.  & 
By\.63i. 
w.  (/)  RusKll  T.   Rider,  6  Car.  & 

(c)  DiHid  v.SfoTfan.eMod.aiS.         Payne,  116. 

(d  )  Weed  V.   Kunn,  2   MoorO  &  (g)  Hurrji  v.  Rieibioii,  I  Mood.  & 

Pa™,27;  5.C.S  BiDg.lO.  Rob.  126. 

(f)  Swan   V.   Falmvulh  (Earl),    B 
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may  occur  ivhich  may  require  the  presence  of  a  police-officer.  But  to 
juimy  the  landlord  in  calling  him  in,  it  must  be  shown  that  his  presence 
was  indeed  necessary,  either  from  threats  of  resistance  or  the  apprehen- 
sion of  violence  (A). 

After  a  seizure  has  been  made  as  above  pointed  out,  it  is  proper  for  the 
landlord,  or  his  baillfi^  if  the  distress  be  made  by  an  agent,  to  make  an 
inventory  (t)  of  as  many  goods  as  are  judged  sufficient  to  cover  the  rent 
distrained  for,  and  also  tne  charges  of  the  distress. 

After  the  inventory  is  taken,  it  is  necessary  to  give  a  notice  to  the  te- 
nant of  the  fact  of  the  distress  having  been  made,  and  the  time  when  the 
rent  and  charges  must  be  paid,  or  the  goods  replevied :  this  is  usually 
done  by  writing  such  notice  at  the  bottom  of  the  inventory.  A  true 
copy  of  the  inventqry  and  notice  must  then  be  served  personally  upon 
the  tenant  or  owner  of  the  goods,  or  left  at  the  house,  or  if  there  be  no 
house  upon  the  premises,  upon  the  most  notorious  situation :  there  should 
in  all  cases  be  a  witness  present  to  prove  the  regularity  of  the  proceed- 
ings 0). 

6.  What  is  a  su^cient  Appointment  of  a  Bailiff,'] — Where  the  bailiff  or 
the  landlord  distrains,  he  should  properly  have  a  warrant  or  authority  in 
writing  from  his  employer,  which  is  technically  called  **  a  warrant  of  dis« 
tress ;  and  in  case  of  a  joint  distress  by  coparceners,  the  warrant  must  be 
signed  by  all  the  persons  entitled  to  distrain  (/c) ;  but  in  a  recent  case  it  has 
been  held  that  one  of  several  joint-tenants  may  sign  a  warrant  of  distress, 
and  appoint  a  bailiff  to  distrain  for  rent  due  to  all,  if  the  others  do  not 
forbid  him ;  and  if,  when  applied  to,  tliey  merely  decline  to  act,  that  wiil 
not  prevent  him  from  proceeding  (/). 

A  man  may  distrain  without  any  express  previous  authority ;  and  if  ho 
obtain  the  assent  of  the  person  in  whose  right  he  did  dbtrain,  his  assent 
will  be  as  effectual  as  his  command  could  have  been;  for  such  assent 
shall  have  relation  to  the  time  of  the  distress  taken  (m).  It  has  been 
held,  that  where  in  replevin  gainst  a  broker,  it  is  proved  that  the  land- 
lord employs  the  attorney  to  defend  the  broker,  that  is  sufficient  evidence 
of  the  broker's  authority  to  distrain  in  the  absence  of  any  written  war- 
rant (w).  The  statute  of  Westminster  2nd,  (13  Edw.  I.  c.  37,)  which 
enacts  that  no  distress  shall  be  taken  except  by  bailiffs  "  sworn  and  known,*' 


(h)  Skidmore  v.  Booth,  6  Car.  & 
Payne,  777. 

(i)  By  statute  63  Geo.  III.  c.  84, 
this  inventory  is  subject  to  a  stamp 
duty  of  2$.  6d, 

{j)  When  the  distress  has  been  thus 
made,  it  is  always  the  safest  way  to 
remove  the  goods  immediately,  and  in 
the  notice  to  acquaint  the  tenant  where 
they  are  removed  to.  In  many  cases, 
however,  the  tenant,  for  his  own  con- 
venience, requests  the  landlord  to  pei- 
mit  them  to  remain  on  the  premises, 
and  consents  to  allow  him  to  retain 
possession  beyond  the  five  days  ;  in 
such  cases,  a  written  consent  should 
be  procured,  and  some  person  left  in 
possession  of  the  goods  upon  (he  pre- 
mises. 

(k)  BuUer*s  case,  1  Leon.  56. 

(/)  Robin$on  v.  Hoffman,  1  Moore 


&  Payne,  474  ;  5.  C.  4  Bing.  562 ; 
3  Car.  6c  Payne,  234. 

(m)  Gilb.  Dist.  32.  A  subsequent 
agreement  to  a  distress,  given  by  the 
landlord  to  the  person  making  it,  is  as 
much  an  authority  as  if  he  had  pre* 
viously  appointed  him  his  bailffi  to 
distrain  \  Bro.  Abr.  tit.  Traverse,  3 ; 
Lamb  V.  MiiU,  4  Mod.  378;  Trtml- 
lian  V.  Pyne,  11  Mod.  112.  Indeed  it 
was  laid  down  in  a  late  case  by  Lord  C. 
J.Best,  that  wherever  a  specific  appoint^ 
ment  of  an  agent  is  necessary,  a  sub- 
sequent recognition  of  acts  done  by 
him  in  that  capacity  is  better  even 
than  a  previous  authority ;  Jones  v. 
Bright,  5  Bing.  533;  5.  C.  2  Moore 
&  Payne,  120. 

(n)  Duncan  v.  Meiel^iam,  3  Car. 
&  Payne,  172. 


7.  Qr  ■■Hug  ZKrfrca  ■  cow  tfJnaldMknl  Knwcn^]— To  pnmf 
M«  i  Ahw^  c  11,  *.  2,  anuwnnd  landlord*  to  bUow  and  diitnia  Okh 


mui  Aiaw,cl1,  *.:. 

vMlni  fere  daji  afler  nicli  remoiraL  And  aow  bjr  MMiiM  1 1  0«e.  IL 
■^  Iff.i.  Ii  it  baonctRl,  tint  "incaiean;  tenant  ovtananUilMMew  1a- 
)M*  te  Bb  «r  Uvet,  term  of  ycAn,  at  irill,  *uflauwt,araQ>er«iHv«f  mm 
BMRngw,  land*,  tmcmRita,  or  hrrcdituiienti,  uptm  the  dnrnw  or  hM- 
bg  ttMnoT  anj  mit  u  mervcd,  sitaSl  ftaudulmil;  or  clondratincly  cMnej' 
wnj',  or  canjt  t^or  froin  nich  premiK*,  hi*,  her,  or  ihnr  good*  or  dktf- 
leU.  10  fnrtot  the  laodloid  or  temor,  lan^oid*  ca  teion,  fram  diatnin- 
ing  the  mim  Gir  arraui  of  rail  to  iMctred,  it  ahall  b*  litwfu]  to  or  te 
erer;  Un^rd  or  lenor,  Utidbrdi  or  Umon,  or  mf  perwn  or  penon*  bj 
htm,  bcr,  or  tbom,  for  that  purfKiw  bwfiitly  cmpowneil,  vitbin  Iha  ipM* 
of  ihiny  ityt  next  mniing  tuEh  convejing  away,  or  carrying  ofl*  at  rnith 
gtiod*  or  ('b*iteU,  b>  t4V('  and  leiie  such  guod*  and  chattels  «heTerer  ihc 
urn*  ihalU*  fuuml.  n- a  diiUra  for  tlic  mM  arrears  of  rent;  and  tb* 
none  (o  ■■  '1  -  ■■'■■  i  ■  ■  .'i  ,>■  ■.-  rC  h  ='i.-^  nnnn.-r  nj  if  tVc  snJd  nodi  ^ 
«ndc!i-'':   I     ■      ■       .  ■..!,,        ^    '    ,      .     ,    !  .--lilrjrtf  In- 

sect. '^  prov^ilej,  "  that  no  loiidlurd  or  lessor,  or  other  person  entitled  to 
Eucb  orrenn  ofrpnt,  shnll  take  or  seize  any  such  goods  or  chattels  for  the 
same,  which  shall  be  sold  bi/na  fidr,  and  for  a  valuable  consideratioo,  be- 
fore sucb  aetzure  made,  to  any  petvn  or  penoiu  Dot  privy  to  such  fiand 
as  aforesaid." 

By  seel,  7  il  is  further  enacted,  "  that  where  any  goods  or  chattels 
fraudulently  or  clandestinely  conveyed  or  carried  away  by  any  te 


tenants,  lessee  or  lessees,  hii,  her,  or  their  servant  or  sen'ants,  arait  or 

Xils,  or  other  person  or  persons  aiding  or  assisting  therein,  shall  be  pat, 
ed,  or  kept  in  any  house,  ham,  stable,  out-house,  yard,  close  or  place 


locked  up,  fastened,  oi  otherwise  secured,  so  as  to  prevent  such  good*  oc 
chattels  from  being  taken  and  seized  as  a  distress  for  BTtears  of  rent :  it 
shall  be  lawful  for  tlie  landlord  or  landlords,  lessor  or  lessors,  his,  her,  or 
their  steward,  bailifl)  receiver,  or  other  person  or  persons  empowered,  to 
take  and  seize  as  a  distress  for  rent  such  goods  and  chattels  (first  calling 
to  his,  her,  or  tljeir  assistance,  the  constable  (9),  headborougb,  borabolder, 
or  other  peace-officer  of  the  hundred,  borough,  pariah,  district,  or  place, 
where  the  same  shall  be  suspected  to  be  concealed,  wlio  are  thereby  re- 
quired to  aid  and  assist  therein ;  and  in  case  of  a  dwelhng-house,  oath 
being  first  made  before  some  justice  of  the  peace,  of  a  reasonable  gnnnd 
to  suspect  that  such  goods  or  chattels  are  therein,)  in  the  day-time,  to 
break  open  and  enter  into  sucb  house,  bam,  stable,  out-house,  yard,  doK^ 
and  place,  end  to  take  and  seize  such  goods  and  chattels  for  the  aaid  ar- 
rears of  rent,  as  he,  she,  or  tbey  might  have  done  by  virtue  of  that  or  any 

fa)  Btffiit  V.   Uastit,  I  Hodges,  (a)  The  presence  of  a  coDitable  is 

366;  5.  C.   2  Bing.  H.  S.  134;  1  required,  and  oiust  be  stated  in  a  plea 

ScDtt,  193  ;  1 1niU  445  ;  S.  P.  Child  of  jutlificaliae  when  doon  or  gate* 

V.  CAanbrrlam,  6Car.&Payne,3l3.  are  brokea  open  ;  Rich  v.  WMlltu.  5 

(p)  Cvtkua  V.  tl'iitler,  2  Man.  &  Sloore  &  Pavne,  663;  S.  C.  7  Uiog. 

Byl.313,  651. 
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other  fonner  act,  if  such  goods  and  chattels  had  been  put  in  any  open 
field  or  place." 

In  order  to  justify,  under  this  statute,  the  landlord  in  seizing  within 
thirty  days  goods  removed  off  the  premises  as  a  distress  for  rent  wherever 
found,  the  removal  must  have  taken  place  €ifter  the  rent  became  due  (jg)  ; 
this  has  been  expressly  held  both  on  a  demurrer  to  pleas  which  stated  a 
removal  a  few  days  before  the  rent  became  due  (r),  and  on  a  motion  to 
enter  a  judgment  non  obstante  veredicto  (s).  The  statute,  however,  applies 
to  all  cases,  where  a  landlord  is,  by  the  conduct  of  his  tenant  in  removing 
goods  from  premises  for  which  rent  is  due,  turned  over  to  the  barren  right 
of  bringiog  an  action  for  his  rent :  thus  in  a  recent  case^  where  a  tenant 
openly,  and  in  the  face  of  day,  and  with  notice  to  his  landlord,  removed 
his  goods,  without  leaving  sufficient  on  the  premises  to  satisfy  the  rent 
then  due,  and  the  landlord  followed  and  distrained  tlie  goods :  it  was  held, 
that  although  the  removal  might  not  be  clandestine,  yet  if  it  was  fraudu- 
lent, (which  was  a  question  for  the  jury,)  the  landlord  was  justified  under 
the  statute  (/). 

The  mere  removal  is  not  of  itself  fraudulent  as  against  the  landlord ;  to 
justify  him  in  following  them  he  must  show  that  the  goods  were  removed 
"with  a  view  to  elude  a  distress,  and  also  that  sufficient  was  not  left  uoon 
the  premises  (u).  It  would  seem  that  it  is  a  question  for  the  jury  whetner 
the  removal  be  fraudulent  within  the  statute,  although  it  be  admitted  at 
the  trial  that  the  removal  was  to  avoid  a  distress  (x). 

The  statute  applies  to  the  goods  of  the  tenant  only,  and  not  to  those  of 
a  stranger  or  lodger;  therefore  a  plea  justifying  the  following  goods  off  the 
premises,  and  distrainiug  them  for  rent  m  arrear,  must  show  that  they 
were  the  tenant's  goods  (y) :  but  the  assignees  of  a  bankrupt  lessee  are 
considered  as  the  actual  tenants :  thus  where  the  assignees  of  a  bankrupt 
tenant  were  chosen  on  the  8th  of  the  month,  and  allowed  cows  to  remain 
upon  the  demised  premises  till  the  10th :  it  was  held,  that  they  became 
tenants  to  the  landlord,  and  that  he  had  a  right  to  follow  and  distrain  the 
cows  under  the  statute,  on  their  being  removed  on  the  10th  to  avoid  a  dis- 
tress for  rent  in  arrear  {z).  The  proceedings  in  distress  are  precisely  the 
same  in  case  of  a  fraudulent  removal  as  in  ordinary  cases  (a). 


(f )  Watson  V.  Main,  3  Esp.  16 ; 
S.  P.  Fumeaux  v.  Fotherby,  4  Camp. 
136.  Id  the  latter  case,  Lord  Ellen- 
borough  is  reported  to  have  said,  *'  that 
where  goods  are  fraudulently  removed 
from  the  premises  in  the  night,  to  pre- 
vent the  landlord  from  distraining 
upon  them  for  the  arrears  of  rent  to 
become  due  next  morning,  the  case 
oertainly  comes  within  the  mischief  in- 
tended to  be  remedied  by  the  statute, 
and  there  is  some  ground  to  contend 
that  it  comes  within  its  provisions." 

(r)  Northfield  v.  Nightingale,  T.T. 
1832,  MS. 

(«)  Rand  v.  Vaughan,  1  Hodges, 
173 ;  5.  C.  1  Bing.  N.  S.  767 ;  1 
Scott,  670. 

(()  Opperman  v.  Smith,  4  Dowl.  Sc 
Ayl.  33 ;  and  see  Bach  v.  Meats,  5 
Maule  &  Selw.  200. 


(u)  Parry  V.  Duncan,  7  BiDg.243 ; 
S.  C.  5  Moore  &c  Payne,  19 ;  Mood. 
&  Malk.  533. 

(x)  John  V,  Jenkins,  1  Cromp.  & 
Mees.  227. 

(v)  Thornton  v.  Adamson,  5  Maule 
&  Selw.  28  ;  5.  P.  Postman  v.  Harrell, 
6  Car.  &  Payne,  225.  A  clandestine 
removal  must  be  always  pleaded  spe- 
cially ;  Fumeaux  V,  Foth€rby,A  Camp. 
136;  Vaughan  v.  Davis,  1  Esp.  257. 

(t)  Welsh  v.  Meyers,  4  Camp.  368. 

(a)  In  addition  to  the  remedy  by 
distress  given  by  the  1st  section  of  the 
statute  1 1  Geo.  II.  c.  19.  in  case  of 
fraudulent  removal,  it  is  also  enacted 
by  sect.  3,  in  order  "  to  deter  tenants 
from  fraudulently  conveying  away 
their  goods  and  chattels,  and  others 
from  wilfully  aiding  or  assisting  there- 


reipeclively.  ur  ia  the  i 


allDwcd.  nor 


I  one  imnar. 
l)y  sect.  4  it  h  provided, 
"thai  nheieibepooj!!  aailc[ialidiu> 
fraudulently  earned  olFar  concealed, 
■hall  oat  eiccpi!  the  value  dF  501.  it 
■hill  be  U«Ca\  for  the  landtoid  or 
lanilloidi,  from  who^c  eslile  luch 
Kvodi  and  chaltiils  were  removod,  hia, 
her,  01  Ihnr  biiliH'.  lervant,  oi  agcal, 
in  his,  lier.orlheir  behalf,  lo exhibit  a 
coriiplaint  iu  wriling  ajjainst  loch  of> 
fender  or  oflbodeii,  before  two  or  nore 
justices  of  Ihs  peace  if  llie  same 
counly,  rilling:,  or  division  of  tuch 
counly,  resiJiuj;  near  the  place  wheucc 
ntch  goodi  and  chailels  were  [cmovnl, 

found,  DDt  being  iDlerotcd  in  the  lauds 
or  tenenenls  Whence  lUch  goodi  were 
renioviitj  who  may  summon  the  par- 
ties conceraed,  riimiiie  the  fict,  and 
all  proper  witnessc!!  ajioa  oath,  or  if 
auy  inch  wilnoi  be  one  of  the  people 
called  Quakers,  upon  the  affirmxio- 
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landlord  could  not  have  distrained  for  bis  rent  after  the  determination  of 
lease ;  but  now  a  distress  for  rent  may  be  made  though  the  lease  be 

of  rent  in  arrear  is  immaterial ;  Gwin- 
net  V.  Phillips,  3  Term  Rep.  643. 

The  foorth  section  of  tne  statute, 
which  gives  a  summary  remedy  before 
two  maeistrates,  provided  thevaloeof 
the  goods  shall  not  exceed  50/.  does 
not  take  away  the  jurisdictioD  of  the 
superior  courts  in  cases  where  the 
goods  are  of  less  than  that  value;  Hori' 
faU  V.  Davy,  Hoh,  147 ;  S.  C.  1  Stark. 
169;  and  see  Batttn  v.  Carew,  6 
Bowl,  it  Ryl.  558 ;  5.  C.  3  Barn.  Ac 
Cres.  649 ;  5.  P.  Stanley  ¥.  Wharton, 
9  Price.  301  ;  10  Price,  138  ;  Brom- 
ley V.  Holder,  1  Mood.  &  Malk.  175. 
And  the  fact,  that  the  landlord  in  the 
first  instance  made  his  complaint  be- 
fore a  magistrate,  will  not  preclude 
him  from  afterwards  maintawing  an 
action  :  for  the  remedy  given  by  that 
section  is  cumulative,  and,  therefore, 
the  landlord  may  elect  at  his  option 
which  course  may  be  most  convenient 
to  himself;  Stanley  v.  Wharton,  10 
Price,  138.  Justices,  either  of  the 
county  from  which  tenants  fraudu- 
lently remove  goods,  or  of  that  in 
which  they  are  concealed,  may  con- 
vict the  oflenders  in  their  own  coun- 
ties; Rex  T.  Morgan,  Cald.  157.  The 
goods  need  not  be  enumerated  or  spe- 
cified in  the  order  of  the  justices,  it  is 
sufficient  if  they  find  the  value  ;  Rex 
V.  Rabbittt,  6  Dowl.  &  Ryl.  343,  and 
see  Bum's  Justice,  tit  Distress.  The 
adjudication  of  the  justices  is  an  order 
and  not  a  conviction,  and  cannot, 
therefore,  like  a  conviction,  be  re- 
turned to  the  sessions  in  an  amended 
form;  Rex  v.  Cheshire  (Justtc«f),  6 
Bam.  &  A  doL  439.  It  must  show  on 
the  face  of  it  that  the  party  removing 
the  goods  was  tenant:  and  that  is 
not  sufficiently  shown  by  stating  that 
on  complaint  duly  made,  the  partv  was 
charged  with  having  fraudulently  re- 
moved his  goods  nom  certain  pre- 
mises to  prevent  A.  B.  from  distrain- 
ing them  for  arrears  of  rent  due  to  him 
for  the  said  premises,  and  that  it  ap- 
pearing that  he  did  so  remove,  &c.,  bo 
IS  convicted  thereof.  It  would  seem, 
also,  that  the  order  should  state  that 
the  complainant  was  the  party's  land- 
lord, or  the  bailiff,  servant,  or  agent  of 
such  landlord  ;  Rex  v.  Davis,  5  Bam. 
&  Adol.  651  ;  S.  C.  2  Nev.  &  Man. 


only  prove  that  the  defendant  assisted 
the  tenant  in  such  fraudulent  removal, 
Imt  also  that  he  was  privy  to  the  frau- 
dulent intent  of  the  tenant ;  Brooke  v. 
If  cakes,  8  Barn.  &  Cres.  537  ;  S,  C. 
3  Man.  &  Ryl.  570.  But  it  has  been 
iMld.  that  a  creditor,  with  the  assent 
of  his  debtor,  may  take  possession  of 
the  goods  of  the  latter,  and  remove 
them  frcnn  the  premises  for  the  purpose 
of  satisfying  a  bonajide  debt,  without 
incurring  the  penalty  inflicted  by  the 
third  section  of  the  statute,  although 
tiie  creditor  takes  possession,  knowing 
the  debtor  to  be  in  distressed  circum- 
stances, and  under  an  apprehension 
that  the  landlord  will  distrain;  Bneh 
V.  Meats,  5  Maule  &  Selw.  200.  In 
an  action  on  that  section  against  the 
tanant  for  fraudulently  removing  his 
goods  from  ofiT  the  premises  to  avoid  a 
distress  for  rent,  it  is  not  necessary  to 
show  an  actual  participation  in  the 
act,  if  the  removal  was  with  his  privity ; 
Litter  v.  Br<ncn,  3  Dowl.  &  Ryl.  501  ; 
5.  C.  1  Car.  &  Payne,  121 ;  and  in 
aoch  case  it  seems,  that  it  is  immate- 
rial whether  the  removal  took  place  bv 
night,  or  with  any  particular  conceal- 
ment. In  an  action  upon  the  statute 
apainst  a  defendant  for  aiding  and  as- 
sisting a  tenant  in  removing  and  con- 
cealing his  cattle,  to  hinder  the  land- 
lord nom  distraining,  the  acts  and 
orders  of  the  tenant  are  admissible 
evidence  of  his  own  fraud,  and  of 
knowledge  on  the  part  of  the  defen- 
dant, if  by  other  evidence  he  is  proved 
to  have  contributed  to  the  facility  of 
it;  and  circumstances  of  suspicion 
may  be  laid  before  the  jury  to  prove 
socn  a  fraudulent  co-operation  as  the 
lagislature  contemplated  :  and  it  is  not 
necessary  to  support  such  an  action, 
that  it  should  be  proved  that  a  distress 
was  in  progress,  or  about  to  be  put  in 
execution,  or  even  contemplated ;  it 
is  enough  if  the  rent  be  shown  to  be  in 
arrear,  and  that  the  goods  have  been 
removed  afrerwards ;  Stanley  v.  Whar- 
Um,  10  Price,  138;  S.  C.  9  Price, 
301 ;  and  see  Wood^te  v.  Knatchbull, 
2  Term  Rep.  154.  In  proceedings  on 
this  statute  the  Court  will  not  make 
an  order  to  arrest  the  defendant ;  Sut" 
ton  V.  Oswald,  1  Dowl.  Prac.  Cases, 
348.  A  variance  in  stating  the  amount 
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dttcnnincd;  for  by  «Utul«  8  Anne,  «.  14,  nuQnnd?,  it  b  enacted,** 

it  iluill  be  lawful  Id  diilrain  on«r  tlip  dvloniinatim  ot  the  leaae.  In 

Mine  maniiFr  m  if  il  bail  not  bevii  deletmbifl ;  ^rnrided  the  dijilw  h>  ] 
■node  witliin  six  calendar  moQilii  after  tbc  detemiiiiatioD  of  ibe  leaM^  at 
(Uiring  lh«  continuance  of  the  lantllonl'i  title  or  interest,  and  al»  durin; 
the  pomenion  of  the  leniint.''     It  has  been  held,  dnce  iLe  ptuung  nf  tbt 

(■bore  statute,  that  n  laudlord,  who  pcrmili  hla  teniuil  to  rMain  posMsniMi 
of  port  of  a  fann,  after  ilie  teniuic}'  ha*  exprcd,  may  distrwn  on  tU 
pert  within  lidnontlia  sDcr  the  eipiratioa  of  the  truancy  (A)  :  «iulwbttt 
a  part  of  the  tenaat's  corn  vemained  in  a  barn  on  the  demised  prtmlwt 
I       beyond  tlw  period  of  six  calendar  months,  but  withia  the  time  alJoiNd  hj 
tbo  cuEtom  of  the  counti;-  for  the  out-gMn^  tenant  to  get  in  and  ttitpo^i 
U*  cropi :  it  was  held  that  the  corn  might  be  distnuned  by  the  land- 
lord (r) :  so  when  the  tenant's  remuning  was  by  agreeiriGnt  (d). 
If  a  tctuuil  die,  and  fail  renmentative  enter  upon  the  premises;  and    < 
continue  thcrrin  until  tht  end  of  tbc  term,  and  afterwards;  the  lanAotd 
may  at  any  time  within  six  inonlhs  after  the  end  of  the  term,  andn  lbs 
Tcstrictiona  prescribed  by  the  net,  dlslisin  for  the  arrears  which  were  dot 
at  the  time  tlie  original  tenant  died,  u  tcell  as  for  what  aecruei  aficr-    f 
n       wards  (c).     But  a  termor,  who  lets  lo  an  undet-tenant,  cannot,  afin  Ul    j 
|i     leim  haa  expired,  enfonw  the  continuance  of  the  uDder--leDancy  \>j  dii-  J 
treai,  if  the  under-tenant,  although  heitill  retain  the  rwusesuon  (_f),itftue 
to  Bcknowlpdgc  liim  na  laiidlorJ,  or  pay  biin  under  thrcnts  of  dikrcii. 

9.  How  the  Ditlrcss  ii  to  be  impownitoi] — At  common  law,  when  a 
distress  was  made,  the  cattle  or  goods  were  to  be  kept  in  a  pound — which 
is  nothing  more  than  a  public  pnaon  for  that  purpose,  and  la  either  orot, 
that  is  open,  or  covert,  tliat  is  shut.  It  was  considered  that  all  linng 
cbatleli  should  regularly  he  put  into  a  pound  overt,  because  the  owner  at 
his  peril  was  to  sustain  (hem,  wherefore  they  ought  to  be  put  into  sodi 
open  place  oi  he  could  resort  to  for  the  purpose ;  and  if  they  wer«  [Jaccd 
in  a  private  pound,  the  distrainer  was  bound  to  keep  them  at  his  peril  with 
provision,  for  which  be  had  no  satisfaction,  and  if  they  died  for  want  of 
sustenance,  he  was  considered  answerable  for  them  (g).  This  is  now  al- 
tered by  a  recent  statute ;  for  now  by  5  and  6  Will.  IV.  c.  S,  the  dia- 
traioer  is  in  all  cases,  where  cattle  are  put  into  a  pound — overt  at  weU 
as  covert — bound  to  supply  (hem  witli  necessary  food  and  nourishmmt 
The  distrainer  cannot  lie  or  bind  a  beast  in  the  pound,  though  it  be  to 
prevent  its  escape;  for  any  act  of  his  which  l«nds  lo  the  injury  of  tba 
thing  distrained  is  done  at  his  peril ;  but  if  cattle  distrained  die  in  die 
pound  without  any  fault  of  the  dislrainer,  in  such  case,  he  who  made  the 
distress  shall  have  an  action  of  trespass,  or  may  distrain  again,  if  the  dia- 
trcBs  was  for  rent  (A).  The  distrainer  cannot  work  or  use  the  thing 
distrained,  whether  it  be  in  a  potmd  overt  or  covert;  because  the  dia- 

349.     On  the  sevealh  section  i 

been  ruled.  Ihatil  is  ddi  neceisir 

a  parlv  seizing  goods  fraudulently  i«-       B. 

moved  should  first  call  to  his  assist-  (d)Kt,ight<.  Ptnnsll,  3&ing.361 ; 

ance  an  ordinary  peace  officer-,  il  is       S.  C.  U  Mooia,  223. 

sulTicient  ifhebe  aiiisledby  apeisOD  (r)  BraitbicalU  r.   Cmksay,    1  H. 

appointed  a  special  constable  tor  (he      Black-  165. 

occasion;    Cariaright  </.    Smiih,     1  (/)  Burn  v.  nicAarJjen,  4  Taunt. 

Mood,  A:  Rob.  384.  730. 

(I.)  Komll  f.  .ftaimlon,  6  Dowl,  (?)  1  Inst.  4. 

iltyl,  155;  S.  C.  3  Barn.&Cres. 
61. 
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tnuner  has  only  the  custody  of  the  thing  as  a  pledge ;  but  the  owner  may 
make  profit  of  it  at  his  pleasure.  An  exception  to  this  rule  exists  in  re- 
spect to  milch  kine,  which  may  be  milked  by  the  distrainer,  because  it 
may  be  necssary  to  their  preservation,  and  consequently  of  benefit  to  the 
owner  (i). 

By  the  statute  1  and  2  Philip  and  Mary,  c.  12,  s.  1,  ''no  distress  of 
cattle  is  to  be  driven  out  of  the  hundred,  rape,  wapentake,  or  lathe,  where 
the  same  is  taken,  except  it  be  to  a  pound  overt  within  the  same  shire ; 
nor  above  three  miles  from  the  place  whese  the  same  is  taken ;  nor  im- 
pounded in  several  places,  whereby  the  owner  may  be  constrained  to  sue 
several  replevins,  on  pain  of  forfeiting  to  the  party  grieved  one  hundred 
shillings,  and  treble  damages."  And  by  sect.  2  of  the  same  act,  *'no 
person  shall  take  for  keeping  in  pound  or  impounding  any  distress,  above 
fourpence  for  any  one  whole  distress;  and  where  less  has  been  used,  there 
to  take  less,  on  pain  of  forfeiting  5/.  to  the  party  grieved,  besides  what  he 
should  take  above  fourpence.^' 

On  this  statute  it  has  been  held,  that  where  lands  lying  in  two  adjoin- 
ing counties  were  let  under  one  demise  at  one  entire  rent,  and  the  Land- 
lord distrained  cattle  in  both  counties  for  rent  in  arrear,  that  he  might 
chase  them  all  into  one  county;  but  that  if  the  counties  had  not  adjoined, 
it  would  have  been  otherwise  {k).  The  offence  created  by  this  statute  for 
impounding  a  distress  in  a  wrong  place  is  but  a  single  offence,  and  shall 
be  satisfied  with  one  forfeiture,  though  three  or  four  are  concerned  in 
doing  the  act,  as  the  offence  cannot  be  severed  so  as  to  make  each  of- 
fender separately  liable  to  the  penalty ;  the  meaning  of  the  statute  being, 
that  the  penalty  shall  be  referred  to  the  offence,  not  to  the  person  (/) : 
thus  where  three  persons  distrained  a  flock  of  sheep,  and  severally  im- 
pounded them  in  three  several  poimds,  it  was  held  that  they  should  forfeit 
out  one  5/.,  and  one  treble  damages  (jn).  In  such  an  action  the  venue 
may  be  laid  in  either  county  (n).  The  second  section  of  the  statute  does 
not  extend  to  cases  where  the  goods  are  impounded  on  the  premises  by 
virtue  of  the  statute  next  mentioned  (o). 

There  was  formerlv  considerable  difficulty  as  to  the  pound  in  which  the 
distress  was  to  be  placed :  thus  beasts  were  to  be  put  in  a  public  pound, 
but  household  goods,  &c.  which  might  receive  damage  from  the  weather, 
were  to  be  put  in  a  pound  covert.  To  remedy  the  inconvenience  to  which 


every  thing  offered  to  his  custody,  and 
is  not  answerable  whether  the  thing 
were  legally  impounded  or  not ;  Brand' 
ing  V.  Kent,  Cowp.  476  ;  5.  C.  1  T.  R. 
62.  An  action  of  trespass,  therefore, 
will  not  lie  against  him  merely  for  re- 
ceiving a  distress,  though  the  original 
taking  be  tortious  -,  for  the  pound  be- 
ing the  custody  of  the  law,  if  the 
distress  be  wrongfully  taken,  the  dis- 
trainer is  answerable,  not  he.  When 
the  cattle  are  once  impounded,  he  can- 
not let  them  go  without  a  replevin  or 
the  consent  of  the  party  ;  if,  nowever, 
the  poiind*keeper  goes  one  jot  beyond 
his  duty,  and  assents  to  the  trespass, 
that  may  be  a  different  case.  Neither 
can  a  pound-keeper  bring  an  action  if 
the  pound  be  broken,  but  it  must  be 
brought  by  the  party  interested. 


(t)  Bac.  Ab.  tit.  Distress,  (D.  2.) 
Cases  in  the  books  cast  some  degree  of 
doubt  on  the  legality  of  this  dictum  in 
Cro.  Jac.  148,  (see  Gilbert's  Law  of 
Distress,  65,)  but  the  reason  of  the 
thing  is  so  forcible,  that  the  dictum  of 
that  day  respecting  this  point  would 
clearly  be  recognized  as  law  at  this 
period. 

{k)  WalUry.  Rumballfl  Ld.  Raym. 
53 ;  5.  C.  12  Mod.  76 ;  1  Salk.  247. 

m  Ttex  V.  Ciarhe,  Cowp.  612. 

(m)  Partridge  v.  Naylar,  Cro.  Eliz. 
480 ;  S.  C.  Moore,  453. 

(n)  Pope  v.  DavU,  2  Taunt.  252 ; 
S.  C.  2  Camp.  266. 

(o)  Child  v.  Chamberlain,  5  B.  & 
Adol.  1049 ',  S.C.Z  Nev.  &  M.  520 
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ttil  flwqwntly  gsT«  rue,  tlie  •tatuU  U  Ote.  II.  e.  1<),  t.  10,  raiclrd, 
"  dwi  011;  person  ilislniiting  miy  imi>ouiiil  or  otherwiic  aecare  the  d'u- 
tMM  of  «l»t  kind  d^evur  it  ba,  in  aach  [ilRee,  «  or  xucIi  part  or  tin 
pTMiuM*  *■  uluill  l»  moH  convenient,  and  jimj  a^iftmcp  and  sell  the  tame, 
at  Biiy  piTKiii  before  nii|;ht  tiuvc  A<me  oH'  thu  prcmisei."  In  aite  a 
■he  law  WW  wltiiiui^  to  \w,  tint  wllhoul  consmt,  ibe  distnunFr  oOj 
rithtr  to  pul  the  |«ads  ■!!  into  one  Toom,  and  iuep  posiennon  oS  tLat  tn  _ 
cr  iwinove  the  good*  out  of  the  houic ;  but  rcry  dight  eridence  will  lup- 
pott  a  coowiit  {jt). 

10.  i{«c  the  Viilrrtt  it  to  Iv  di^tot  u/^]— The  dutrcn  bnng  oa- 
aidered  merely  as  a  plrdee,  could  not  nt  ihe  common  law  be  said ;  but  bj 
theEtatute2  will,  and  Mary,  eta.  I,  c.  5,  a.  2,  it  ia  enacted,  "tluU  when 
any  goodi  Ebalt  W  t^sirainni  for  real  reserved  and  due  upon  any  dfnuM^ 
)«aae,  or  contract  whalgoever,  and  the  tenant  or  owner  of  the  gooda  tod)*- 
ttaioed  Bhall  not,  within  lire  day;  next  after  Hndi  diitreti  taken  and  nottec 
thereof,  wilh  the  cau9«  of  such  liking,  leA  nt  Ihe  chief  uvuision-hoiuc  or 
other  most  notorious  place  011  the  premise  milevy  the  same;  inauch 
case,  the  person  distmining  iliaH,  with  tlie  ibenlT  or  under-sheriff  of  iha 
county,  or  with  the  cotislahlf  of  the  hundred,  jHkrish,  or  place  where  Rich 
Astnas  shall  br  taken,  cause  (lie  foods  so  distrained  to  be  apptaiied  bf   J 

'  tire  nrwn  qiprdKn,  (whom  neh  Anifl|  undei^sberilC  >»  conataUe  Am  ^ 
aweaTtoappraiaetheBamFtmly,  according  to  the  beat  of  their  undenland- 
ingb,)  .uid  after  such  apiirniseiiiciif,  may  sell  the  same  for  the  lieil  price 
that  can  be  gotten  for  them,  t^ir  antisfaclion  of  the  rent  and  charges  of  the 
distress,  nppraidcmeiit,  and  ia\f  \  leaving  the  ovcrphu,  if  any,  with  tlie 
■heriff,  under-sherifT,  or  constable,  for  the  owner's  use."  Tlw  atatnte  II 
Geo.  II.  c.  19,  s.  9,  requires  that  the  tenants  have  notice  tX  Ibe  plaoe 
nhere  the  distress  is  lod^. 

11.  What  it  a  sufficienl  Nutice  of  Di!!Creti.}—la  the  notice  of  a  aale  of 
a  distieas,  it  is  not  neceuary  to  set  forth  at  what  time  the  rent  became  dna 
for  which  the  distress  has  been  made  (^ ) ;  nor  need  the  time  eren  of  tak- 
ing the  goods  be  expressed  tiierein,  since  a  man  may  diitiain  for  one  canse 
and  jutHfy  for  another  (r).  Jiotice  to  the  owner  Js  suificienC  M  agunst 
him,  ttulesi  a  replevin  lias  been  sued  by  the  tenant ;  in  which  caae  tbcn 
must  be  personal  notice  to  the  tenant  to  warrrant  a  nl«  under  the  ilafaite; 
in  all  cases,  indeed,  a  personal  notice  is  preferable  to  notice  left  at  the 

12.  Tina  of  Removing  and  Selling  tie  Distrea.}— The  UnikaA  canaoi 
tell  the  goods  distrained  before  the  expiration  of  the  five  days  allowed  hy 
the  slatule ;  which  five  days  are  Inclusive  of  the  day  of  the  sale,  but  ex- 
cluaive  of  the  time  of  ihe  tale ;  therefore,  it  seems  the  diatrea*  may  ha 
rsmoved  on  the  sixth  day :  thus  where  a  distreu  was  made,  and  a  regiilar 
notice  of  sale  given  on  the  12th  day  of  May,  and  on  the  aft^noMi  of 
the  I7th  day  of  the  same  month  the  goods  were  remored  and  sold;  It 
vaa  held,  that  on  the  evening  of  the  1 7th,  the  five  days  from  the  time  oT 

I  had  completely  expired,  and  therefore,  that  the  removal  ai 


aale 


the  ' 


regular  according 
(p)   H'ruAiini  V.   Bbtck,    II    East, 
406. 
(;)  JtfiHi  v,  Calixmatt,   1  Dougl. 


e  allowed  by  the  statute  (t). 

(0  IFallir  V.  RumbaU.  1  Ld.  Rani. 
63  ;  S.  C.  12  Mod.  76  i  X  Salt  347. 

(1)  Wallace  V.  King,  1  H.  Bl«*. 
13.  The  five  days  mutt  be  fire  whole 
days,  i.  e.  five  tinwi  24  haaTS  :  Ihw 
wbciB  a  diilress  was  made  on  Friday, 
at  2  rji.,  and  (be  sale  was  OS  the  M- 
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landlord  must  remove  the  goods  at  the  end  of  five  days,  and  will  be  deemed 
a  trespasser  for  any  time  beyond  it  that  he  kee^  them  (u) :  thus  where  A. 
entered  under  a  warrant  of  distress  for  rent  m  arrear,  and  continued  in 
possession  of  the  goods  upon  the  premises  fifteen  days,  during  the  four 
last  of  which  he  was  removing  the  goods,  which  were  afterwards  sdd 
under  the  distress :  it  was  held  that  he  was  liable  to  an  action  of  tres- 
pass for  continuing  on  the  premises,  and  disturbing  the  plaintiff  in  the 
occupation  of  his  house,  after  the  time  allowed  by  law  (jr) ;  but  a  reason- 
able time  after  the  expiration  of  five  days  ftam  the  time  of  the  distress  is 
allowed  by  law  to  the  landlord  for  appraising  and  seHing  the  goods  dis- 
trained (y). 

It  is  usual  for  the  tenant  to  give  a  consent  for  the  landlord  to  remain 
beyond  the  five  days,  as  it  is  for  the  tenant's  advantage  that  the  goods  be 
not  sold,  or  if  that  is  the  case,  sacrificed  by  hurrying  on  the  sale ;  if  such 
consent  be  given,  it  is  prudent,  although  not  absolutely  necessary,  to  have 
it  in  writing.  If  a  landlord  has  distrained  for  rent,  but  does  not  seU 
within  the  five  days,  by  an  arrangement  between  him  and  the  tenant, 
that  is  no  proof  per  se  of  collusion  {g)  ;  and  the  reouest  of  the  tenant  will 
justify  the  landlord  in  detaining  the  goods  of  a  lodger  upon  the  premises 
beyond  the  proper  time  of  selling,  if  he  did  not  know  which  were  the 
goods  of  the  lodger,  and  which  those  of  the  tenant  (a).  It  has  been  held, 
that  a  tenant,  whose  standing  com  and  growing  crops  have  been  seized  aa 
a  distress  for  rent  before  they  were  ripe,  cannot  maintain  an  action  on  the 
case  under  the  statute  2  Will,  and  Mary,  sess.  1,  c.  5,  s.  28,  against  the 
landlord  or  his  bailiffs  for  selling  the  same  before  the  five  days,  or  a  rea- 
sonable time  have  elapsed  after  seizure,  such  sale  being  wholly  void  (b). 

13.  Appraisement  and  Mode  of  SaleJ] — Before  the  distress  can  be  sold 
it  must  be  appraised  by  two(c)  sworn  appraisers ;  it  must  not  be  i^praised 
by  the  party  making  it  {d),  as  it  is  iU^;al  to  awear  the  person  wno  di»- 
trains  as  one  of  the  appraisers  (e),  for  he  la  inteEested  in  the  business;  and 
the  statute  says  that  ke,  with  the  sheriff,  fro.  shall  cause  tlie  goods  to  be 
appraised  by  two  sworn  appraisers.  In  a  late  case,  where  a  br&er  having 
distrained  goods  for  rent  was  afterwards  awom  one  of  ihe  appraisers,  ana 
together  with  another  broker  valued  them  to  tbe  plaintiff,  who  became  the 
purchaser  according  to  such  valuation :  it  was  heia,  that  the  sale  waa  irre- 
gular under  the  statute  2  Will,  and  Mary,  aess.  1,  c.  5,  s.  2(/).     It 

lowing  Wednesday,  at  11  a.m.,  the 
sale  was  held  to  be  wrongful ;  Harper 
V.  Taswell,  6  Car.  &  Payne.  166. 

(u)  Griffin  ?.  Scott,  2  Stra.  717; 
5.  C.  3  Ld'.  Raym.  1424. 

(z)  Etherton  v.  PoppletDell^  1  East, 
139;  Winter  bourne  v.  Morgan,  11 
East,  395 ;  2  Camp.  346. 

(y)  Pitt  V.  Skew,  4  Barn.  &  Aid. 
208. 

(«)  Harrison  v.  Barry,  7  Price, 
690. 

(a)  Fisher  v.  Algar,  2  C.  &  P.  374. 

(6)  Owen  v.  Leigh,  3  B.  &  Aid. 470. 

(c)  Semhle,  that  it  i«  necessary  that 
there  should  be  two  sworn  appraisers 
under  the  2  Will,  and  Mary,  sess.  1, 
c.  5,  s.  2,  notwithstanding  the  schedule 
of  the  57  Geo.  III.  c.  93,  speaks  of  an 
appraisement "  by  one  broker  or  more;" 


Bithop  V.  Bryant,  6  C.  &  P.  484 ;  bat 
see  Fletcher  v.  Saunden,  6  C.  &  P. 
749 ,  S.C.  I  Mood.  &  Rob.  378 ;  in 
whichLordLyndhurst  previously  ruled 
at  nisi  prias,  that  on  a  distress  for  a 
sum  not  eiceediog  SO/.,  only  one  sworn 
appraiser  is  Decessary. 

Cd)  Wettwood  V.  Cawne,  1  Stra.  172. 

(e)  Andrews  v.  Rumll,  Boll.  N.  P. 
81. 

(/)  Lyon r.Weldon,  6 Mooie,  €39; 
S.  C.  2  Ring.  334.  It  baa  been  held 
that  if  tbe  tenant,  to  save  expense, 
reouests  that  appraisers  may  not  be 
called  in,  and  in  consequenoe  the  bro« 
ker  who  made  the  seizure  values  the 
goods,  the  tenant  cannot  in  an  action 
eomplain  of  that  which  was  done  aa 
an  irregularity ;  Biihep  v.  Bryant,  tf 
C.  U  P.  484. 


UH  Distteu. 

fomtrlv  laid  down  tbttt  the  appnusen  need  be  Bvom  only  by  the  comUbk- 
C^  the  Lundrcd  in  which  (be  itiBtreH  ia  impounded ;  but  it  has  beeu  vety 
recently  held  that  the  appraiser  of  a  lUitrcss  must  be  svam  before  tbe 
coiutuble  orthepuriib  nhere  it  is  taken;  as  tlie  constable  of  the  adjoining 
parish  cannnl  Interfere,  though  the  proper  constable  is  not  to  be  faund 
when  wanted  (b). 

The  constable  tnusl  attend  with  the  sppnusera  at  Ute  time  of  di«  au- 
praisenieiit,  and  mufll  awear  lliem  before  they  innke  it  (A) ;  he  uiuajly 
indonea  a  memorandnm  of  hia  having  done  bo  npon  the  mventory.  In  a 
recent  cose,  an  objecdon  was  taken  lo  a  similar  niemoraiidum  made  on  the 
replevin  bond,  on  the  erouiid  of  its  not  having  been  etunped  with  on  affi- 
davit itamu :  but  the  Court  held  that,  in  eflbcl,  such  a  memorandum  vu 
not  an  aflidavit,  but  a  mere  note  of  the  fact  of  llie  oath  having  been  odini- 
uialered,  and  therefore  that  it  need  not  be  stamped  (i).  Having  been 
■worn,  tbc  sppnuaen  proreed  to  appraiie  the  gowJi,  aiid  usually  write 
Iheit  nppniitcnicnt  upon  the  inventorj'. 


50i.,  must  be --026 

And  where  it  thall  exceed  50/.  and  not  exceed  100/.  -  ■  0  S  0 
And  where  it  shollcKced  100/.  and  not  execed  200/.  -  -  0  10  0 
And  where  if  sbnIU'xreed 'Jun/.  iuirl  not  exceed  .'.on/.  -  -  0  15  0 
And  where  it  shall  exceed  500/. 10     0 

Where  goods  are  distrained,  and  at  the  end  of  the  five  days  appraised 
but  not  sold,  tbe  act  of  appraisement  does  not  take  away  the  tenant  s  right 
to  replevy  them  (A). 

14.  Mode  of  Selling  the  Goods  datrairtcd.^ — Before  any  sale  takes 
place,  tbe  sberiff 's  office  ahould  be  aearched  to  see  if  the  goods  have  been 
replevied  ;  if  that  is  not  the  cose,  and  the  rent  and  charges  remain  unpaid 
at  the  end  of  the  five  days  allowed  by  law,  the  goods  should  be  sold  for 
the  best  price  which  can  he  got  for  them.  The  whole  produce,  if  necev- 
soiy,  may  be  applied  in  satisfaction  of  the  rent  and  expenses  of  the  diilnai; 
but  if  the  produce  be  more  than  sufficient  for  that  punose,  the  retidue 
should  be  left  in  the  bonds  of  the  sheriff,  under-sherifT,  or  constable^ 
uniaUy  tbe  latter — for  the  use  of  the  owner  of  the  goods  distrained.  It 
seems  that  there  is  no  order  required  by  law  to  be  observed  on  the  tale  of 
goods, — as  that  the  beasts  of  the  plough  should  be  postponed  to  other 
goods  ;  nor  is  it  therefore  n  cause  of  action  that  tbe  beasts  of  the  plough 
■hotild  be  sold,  before  the  other  goods  are  disposed  of,  where  the  distresa 
itself  was  not  wrongful  (/)■  Where  the  goods  have  been  valued,  it  is  not 
unusual  far  the  appraisers  to  buy  them  at  ibeir  own  valuation  ;  a  receipt 
for  the  amount  at  tbe  bottom  of  tbe  inventory,  witnessed  by  the  person 
who  swore  them,  is  usually  considered  a  snflicient  discharge  ;  but  if  tbe 
distress  be  of  considerable  value,  it  is  more  advisable  to  have  a  proper  bar- 
gain and  sole  between  tlie  landlord  and  the  person  who  aweus  them,  the 
appraisers  and  purchasers,  for  the  better  proofof  the  transaction  afterwtudit. 
A  distress  sold  at  the  appraised  value  is  intended  to  have  been  told  at  tiie 

(c)  Avtntll  V.  Crokir,  1  Mood.  &  {k)  Jatob  v.  King,  1  Mottk.  13S  ; 

MaU.  1T2.  S.  C.  5  Taant.  451. 

(h)  Ktnnyv.May.l  Mood.&Rob.  (0  Jtantr  v.  Ytlland,  6  Price,  £: 

56.  S.C.  2  Chit.  167. 


(i)  DiiBB  V.  Lout,  12  Moore,  407 ; 
3.  C.  4  Btng.  193. 
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best  price,  since  the  law  relies  upon  the  apprabers  having  been  8worn(m) ; 
it  has  howeyer  been  held,  that  upon  a  count  for  not  selling  goods  dis- 
trained at  the  best  prices,  the  plaintiff  may  go  into  evidence  to  show  that 
the  goods  were  allowed  to  stand  in  the  rain,  and  that  they  were  improperly 
allotted  (n). 


Sect.  VI. — When  a  Second  Distress  mat  be  made. 

By  statute  17  Car.  11.  c.  7,  in  all  cases,  where  the  value  of  the  cattle 
distrained  shall  not  be  found  to  be  of  the  full  value  of  the  arrears  dis- 
trained for,  the  party  to  whom  such  arrears  are  due,  his  executors,  or  ad- 
ministrators, may  distrain  again  for  the  said  arrears :  but  a  second  distress 
cannot,  it  seems,  be  at  all  justified,  where  there  is  enough  which  might 
have  been  taken  upon  the  first,  if  the  distrainer  had  then  thought  proper ; 
for  a  man  who  has  an  entire  duty  (as  rent  for  example)  shall  not  split  the 
entire  sum,  and  distrain  for  one  part  of  it  at  one  time,  and  for  the  other 
part  of  it  at  another  time,  and  so  toties  qttoties  for  several  times ;  for  that 
IS  great  oppression.  If  a  man,  however,  seize  for  the  whole  sum  that  is 
due  to  him,  and  only  mistake  the  value  of  the  goods  seized,  which  may  be 
of  uncertain  or  imaginary  value,  as  pictures,  jewels,  race-horses,  &c., 
there  is  no  reason  why  he  should  not  afterwards  complete  his  execution 
by  making  a  further  seizure  (o).  If  a  plaintiff  in  replevin  be  nonsuited, 
the  defendant  may  again  distrain  the  same  goods  for  rent  subsequently 
accrued,  previously  to  executing  his  retomo  habendOf  without  waivmg  his 
action  against  the  sureties  on  the  bond  (p).  Where  to  a  cognizance  for 
rent  in  arrear  there  was  a  plea  in  bar,  that  the  defendant,  on  a  former 
occasion,  made  a  distress  for  the  same  rent,  and  took  goods  liable  to  dis- 
tress, sufficient  to  discharge  the  rent  in  arrear  and  the  costs  of  the  dis- 
tress, and  might  thereby  have  paid  the  arrears  of  rent,  but  n^lected  so  to 
do,  and  wrongfully  made  a  second  distress  for  the  same  rent :  it  was  held 
ill  on  special  demurrer,  assigning  for  cause  that  the  plea  did  not  show 
that  the  rent  was  satisfied  by  the  former  distressf^).  And  where  to  an 
avowry  by  executors,  for  rent  due  in  the  lifetime  of  their  testator,  there 
was  a  plea  in  bar  that  the  testator  took  as  a  distress  for  the  same  rent, 

foods  of  sufficient  value  to  satisfy  such  rent  and  the  costs  of  taking  the 
istress :  it  was  held  insufficient,  as  it  should  have  shown  that  such  dis- 
tress produced  a  satis&ction  of  the  rent(r). 


Sect.  VII.^Op  Rescue  and  Pound-Breach. 

Rescue  is  where  the  owner,  or  other  person,  by  force  takes  away  a 
thing  distrained  from  the  person  distraining,  after  the  latter  has  been 
actually  in  possession ;  but  if  he  never  in  fact  bad  possession— as  when 
disturbed  in  making  the  distress — it  is  no  rescue  (s).    If  cattle  distrained 


(m)  Walter  v.  Rumball,  1  Ld. 
Raym.  53;  5.  C.  12  Mod.  76;  1 
Salk.  247. 

(n)  Poynter  v.  Bukley,  6  C.  6c  P. 
512. 

(o)  Hutehins  v.  Chamben,  I  Burr. 
579. 

(p)  flefford  V.  Alger,  \  Taunt.  218. 

(9)  tiudd  V.  RavenoTf  5  Moore, 
542  ;  5.  C.  2  Bred.  &  Bing.  662. 


(r)  Lingham  v.  Warren,  4  Moere, 
409  ;  S.C.2  Brod.  &  Biog.  36. 

(0  Bull.  N.  P.  84  ;  it  is  also  called 
rticout,  from  rucourser,  recuperare,  to 
take  from,  recover.  It  is  defioed  by 
Coke  to  be  a  taking  away  and  setting 
at  liberty  against  law,  a  distress  taken, 
or  a  person  anested  by  the  proceu  or 
coarse  of  law ;  Co.  Lit.  160. 
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no  rcfiiic  to  deliver  llicm  up  upon  demand  by  IJic  di»iraincr,  it  ii 
Ici  law  (/) :  biit  whcro  m  pUiiiUfT  diainincd  tlie  detendaot's  canle  dami-a 
Jiiuaiil,  and  wrot  to  ii)ipri(e  llie  defendant,  and  during  his  abMiice  ilw 
c«tt)v  Heaped  Tor  half  an  hour  intt> tlic dcfendanlB  grounds,  whence  th* 

SUinliU'  on  hii  return  drove  tbtin  U>  hin  own  yard :  it  was  held,  that  llie 
Dfunduiil  having  taken  ibem  llienee,  It  Has  no  re>cue(ii). 
If  •  dinren  be  taken  without  cau*e,  the  party  may  lawfiiUy  make 
tMcuo  before  it  h  inipoiinded(i) :  but  if  it  i>  impounded,  he  cannot  jui 
tify  a  breach  of  tli«  pound  to  lakij  Ic  out ;  bi-cause  ihe  distr«w  is  then  in 
the  CDslod^  of  Ihe  law  ;  if,  however,  the  pound  be  unlocked,  it  avema  Ik 
may  take  it. 

By  ihp  common  law,  if  a  man  broke  the  pound,  or  Ihe  lock  of  it,  « 
any  part  of  it,  he  greatly  oflended  Bgainst  ihe  peace,  and  commttuvl  ■ 
trcspBM  against  the  king,  and  to  tliF  lord  of  the  feo,  the  sheriR*,  anil 
hundredon  in  breach  of  ibe  peace,  and  to  the  party  in  delay  of  jtiidc«; 
wherorore  hue  and  cry  was  levied  againat  him  aa  againat  those  who  brake 
■he  peace;  and  ibe  parly  who  distrained  might  take  tiie  goods  again, 
whcroocrvoi'  he  found  them,  and  again  impound  them(^).  At  ihr  ]irF> 
sent  time,  however,  hy  the  ttatute  5  Ik  6  Will.  IV.  c.  9,  before  referred 
to,  it  is  no  otl^nce  in  any  pcraon  to  enter  a  pound  for  lti«  puffiase  of 

f'ving  food  and  nonriahmcnt  to  cattle  confined  ihertin.  By  ataluta  2  W.  ' 
M.  SMS.  1,  e.  5,  >.  4,  on  any  ponnd-broach  or  racoia  of  gooda  di»- 
Iruincd  fur  renl,  ilie  poraoii  grieved  vlnTiO>y  shall,  in  a  specittl  action  upuii 
the  caae,  recover  treble  damage*  and  costs  against  tbe  ofieuder,  or  agamst 
tlie  owner  of  tbe  goods,  if  they  be  afterwards  found  to  coroe  into  bis  use 
'  in.  In  an  action  on  tlib  statute,  it  has  been  adjudged,  that  it 
T  that  the  rent  and  demand  were  tendered  aiter  the  diatress 
and  impounding  fz) :  and  that  the  word  '*  treble"  shall  refer  as  well  to 
the  word  "  costs,"  as  to  the  word  "  damagei,"  and  consequently  thai  the 
cost!  shall  be  trebled  as  well  as  tbe  damages  (a) :  a  plea  of  recaption  upon 
a  rescue  muat  aver  that  the  recaption  was  on  fresh  pumiit(i). 


Sect.  VIII. — Of  the  ExrENBEs  of  Distresses. 
By  the  statute  57  Geo.  Ill,  c.  93,  for  regulating  the  costs  of  distresses 
levied  for  payment  of  small  rents,  after  reciting,  that  divers  persons  act- 
ing as  brokers,  and  distraining  on  tbe  goods  and  chattels  of  others,  or 
employed  in  the  course  of  such  distresses,  bad  of  late  made  eicenire 
charges,  to  tbe  great  oppression  of  poor  tenants  and  others,  and  that  it 
was  expedient  to  check  such  practices,  it  was  enacted,  "  that  no  penon 
making  any  distress  for  rent,  where  the  sum  demanded  and  due  shall  not 
exceed  20/.  for  and  in  respect  of  such  rent,  nor  any  persons  wbatKoever 
employed  In  any  manner  m  making  such  distress,  or  for  carrying  the  same 
into  effect,  shall  have,  take,  or  receive  out  of  the  produce  of  tbe  goods  or 
chattels  distrained  upon  and  sold,  or  from  tbe  tenant  distrained  on,  or 
from  the  landlord,  or  from  any  other  person  whatsoever,  any  other  or 
more  costs  and  charges  for  and  in  respect  of  such  distress,  or  any  matter 

(1)  I  IdiI.  161.  (t)  Finh  T.  Purvit,  STerm  Rep. 

(.1 )  Knrnrte,  V.  Blakt.  5  Bing.  4D9 ;      432. 
S.  C.  a  IMoore  ^  P.  1H.  (a)  //union  v.  5lorey,  1  Ld.  BaTm. 

(i)  1  lost.  47. 
Is)  /»</. 
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or  thing  done  therein,  than  such  as  are  fixed  and  set  forth  in  the  schedule 
thereunto  annexed,  and  appropriated  to  each  act  which  shall  have  been 
done  in  the  course  of  such  distress  :  and  no  person  or  persons  shall  make 
any  charge  for  any  act,  matter,  or  thing  mentioned  in  the  schedule,  unless 
such  act  shall  have  been  really  done/' 

By  section  2,  it  is  enacted.  **  that  if  any  person  shall  in  any  manner 
levy,  take,  or  receive  from  any  person  whatsoever,  or  retain  or  take  from 
the  produce  of  any  goods  sold  for  the  payment  of  such  rents,  any  other 
or  greater  costs  and  charges  than  are  mentioned  and  set  down  in  the 
schedule,  or  make  any  charge  whatsoever  for  any  act,  matter,  or  thing 
mentioned  in  the  schedule  and  not  really  done,  the  part^  aggrieved  by 
such  practices  may  apply  to  any  one  justice  of  the  peace,  for  the  county, 
city,  or  town,  and  acting  for  the  division  where  such  distress  shall  have 
been  made,  or  in  any  manner  proceeded  in,  for  redress;  whereupon  such 
justice  shall  summon  the  person  complained  of  to  appear  before  nim,  and 
shall  examine  into  the  matter  of  such  complaint,  and  hear  the  defence  of 
the  person  complained  of;  and  if  the  fact  shall  appear  to  such  justice,  he 
shall  order  and  adjudge  treble  the  amount  of  the  monies  so  unlawfullv 
taken,  to  be  paid  by  the  person  so  having  acted,  to  the  party  who  shall 
have  made  complaint  thereof,  together  with  full  costs :  and  in  case  of 
non-payment,  shall  issue  his  warrant  to  levy  the  same  by  distress  and  sale 
of  the  ^oods  and  chattels  of  the  party  ordered  to  pay,  rendering  the  over- 
plus (if  any)  to  the  owner ;  and  in  case  no  sufficient  distress  can  be  had, 
he  shall  commit  the  party  to  prison,  there  to  remain  until  such  order  or 
ju^ment  be  satisfied." 

Section  4  provides,  "  that  nothing  therein  contained  shall  empower 
such  justice  to  make  any  order  or  judgment  against  the  landlord  for 
whose  benefit  any  such  distress  shall  have  been  niade,  unless  such  land- 
lord shall  have  personally  levied  such  distress  ;  and  that  no  person  who 
shall  be  aggrieved  shall  be  barred  from  any  legal  or  other  suits  or  remedy 
which  he  might  have  had  before  the  passing  of  the  act,  excepting  so  far 
as  such  complaint  shall  have  been  determined  by  the  order  and  judgment 
of  the  justice,  and  which  may  be  given  in  evidence  under  the  plea  of  the 
general  issue  in  all  cases  where  the  tenor  of  such  complaint  sbdl  be  inade 
the  subject  of  any  action" (<^)* 


(c)  By  Stat.  7  &  8  Geo.  IV.  c.  17, 
it  is  enacted,  "  that  all  the  rules,  regu- 
latioDs,  clauses,  provisions,  penalties, 
matters,  and  things  in  the  above  act 
contained,  shall  extend  and  be  con- 
strued to  extend,  and  shall  be  applied 
and  put  in  execution —so  far  as  the 
same  are  applicable  and  capable  of 
being  put  in  execution — with  respect 
to  any  distress  or  levy  which  shall  be 
made  for  any  land-tax.  assessed  taxes, 
poor's  rates,  church  rates,  tithes,  high- 
way  rales,  sewer  rates,  or  any  other 
rates,   taxes,   impositions,  or  assess- 
ments whatever,  in  all  cases  where  the 
sum  demanded  and  due  for  or  in  re- 
spect of  such  taxes,  rates,  tithes,  as- 
S'^ssments,  or  impositions,  shall  not 
exceed  the  sum  of  20/.;   and  in  all 
cases  where  the  whole  of  the  several 


sums  sought  to  be  levied  by  distresses 
taken  for  different  purposes  at  the 
same  time  shall  not  exceed  the  sum 
of  20/.  ;  and  that  such  costs  and 
charges,  and  no  other,  shall  be  taken 
and  payable  as  the  costs  and  charges 
of  the  levy  and  dispositions  of  such 
distresses ;  and  that  all  such  proceed- 
ings shall  and  may  be  had  and  taken 
against  any  and  every  person  trans- 
gressing the  regulations  of  the  said 
act,  in  the  levying  or  distraining  for 
any  such  taxes,  rates,  impositions,  or 
assessments  ;  and  all  such  persons 
shall  be  hable  to  and  shall  incur  such 
and  the  like  penalties  as  by  the  said 
act  are  directed,  required,  and  im- 
posed, with  respect  to  persons  making 
any  distresses  for  rents  contrarv  to  the 
directions  of  the  said  act ;  ana  that  in 
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T41«  Dklrrtt. 

The  following  b  tiie  ichedale  of  expm*es  nttgmA  t»  kt  ite  aboK 
DUtiile:—  £,   *.    i. 

LcrjririK  distress  -..----..-...0*P 
Man  in  puBwoion  p«  day  -..-.--.-.  OSS 
Ap|irni9niient,  whether  by  onv  Lrnkn  ot  more,  6tl.  m  the 

poimd  on  the  value  nf  the  good*. 
Stamp,  the  ittsrful  amount  thereoT. 

All  expmies  of  ■dvcrtisement*.  if  *iiy  -•■•--OIOO 
Colalngti^*,  mlIc  and  cominiuioli.  And  dpliv^t^  of  goods, 

U.  in  the  pmmd  on  the  Del  produce  of  the  sale. 

For  dUtreuws  "here  the  sum  dutCra-ini-rt  lor  txc^di  the  sum  of  Unoljr 

poand*,  tijo  costs  me  net  specified.     The  ^neral  practice,  however,  Kp- 

peara  to  be.  to  charga  one  shilling  in  tbp  pound  for  tlie  levy,  and  threr 

■hilling*  and  aiipence  p«r  day  for  ihp  man  in  poiscssion.     By  the  thorw 

"  evpry  broker  or  other  ppTson  who  shelt  make  and  leiy 


my  distren  whatsoever  shall  give  a  copy  of  his  chareeti,  and  of  all  the 
raata  and  clia^ea  of  any  distrens  whatsoever,  signed  by  hiin,  lo  the  pvr>un 
r  penons  on  whoie  goods  and  clialtcli  any  distren  shJUl  be  kvied. 


tdlhoiigh  tfa«  amount  of  the  rent  deiDsnded  shall  eic«ed  the 
twenty  puunila."     The  alntuta  does   not  apply  to  a  case  of  a  distren 
taken  for  more  than  20/.,  though  made  upon  goodi  which  ti       --    ■    ' 

at  und  Huld  fur  less  than  201. {d). 

Sect.  IX— Indehnitt  on  DisraEHB*. 
When  a  landlord  gave  authority  to  a  broker  to  distrain  the  goodt  of  hii 
tenant,  and  an  indemnity  against  all  costs  and  chaigei  that  he  might  be 
at  "  on  (hat  account ;"  and  upon  making  the  distress,  the  broker's  men, 
being  told  by  the  ion  of  the  tenant  that  a  cask  contained  spent  liqDOf  of 
no  value,  took  the  cask  to  pieces,  and  let  the  liquor  run  off,  when  m  fact 
it  was  cochineal  dye  belonging  to  a  third  person,  who  for  waitine  it  reco- 
vered damages  in  trover  against  the  broker :  it  was  held,  that  De  could 
not  recover  the  amount  of  those  damages  from  the  landlord  in  an  Action 
on  the  indemnity ;  and  tliat  such  an  indrannity  could  apply  only  to  such 
cose*  where  the  distress  was  illegal,  because  the  landlora  hod  ao  right  to 
distniD(e). 

Sect.  X. — Disthesses  fob  otbbr  tb*m  Rtnr. 

1.  Diitrtu  of  CatlU  or  Oaodi  i    3.  Diureafar  Rattiaad  Taxn  1419 

damageftaiani 1418       4.  Duinx/rn- fiv<L>>vi,P«jut- 

2.  DiilrtH  Jtf  Aman  of  An-  titt,  ond  TaiU 1420 

nuily 1419  \ 

1.  Ditlrca  of  Cattle  or  Goodi  damage  feiaant.'\—'SeH  to  the  distreM  for 
rent,  before  treated  of,  the  most  usual  cause  for  a  distress  is  where  cattle 
are  (tiniiage_/eawuif ,  that  is,  where  a  man  finds  beasts  of  a  stranger  wMider- 

iDd  this  act  shall  be  taken  tod  cob- 
stnied  together  is  one  act,  lo  all  in- 
oiiiequence  of  Ihii  act,      tesls  aod  purpoim  whatsoever." 

jiich  order  shall  be  eipressed  to  be  (d|  Child  r.  ChambTtain,  3Nev. 

made  upon  I  complain!  for  the  breich      &  M.  530:  5.C.  6  B.  &  Adol.  1049. 

of  the  laid  lecited  act  SB  imeoded  by  (<)  Drtptr  v.  Thtn^un,  4  C.  &  P. 

this  act,  and  that  the  said  recited  act     84, 
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ing  io  his  grounds,  doing  him  hurt  or  daranfife,  by  treading  down  his  grass 
or  the  like ;  in  which  case,  the  owner  of  the  soil  may  distrain  them  till 
satisfiution  be  made  him  for  the  injury  he  has  thereby  sustained  (y*). 
The  distress  of  things  damage  feasant  being  made  for  the  immediate  in- 
jury sustained  by  their  so  doing  damage  (g),  the  remedy  is  not  confined 
to  the  mere  owner  of  the  soil  upon  which  they  may  be  found,  but  extends 
to  all  who  may  receive  injury,  such  as  commoners  or  other  persons 
entitled  to  the  use  or  produce  of  the  land  merely  (A).  Aeain,  as  a  dis- 
tress of  thing!  damage  feasant  must  be  made  whilst  they  are  doing  damage, 
the  law  allows  this  distress  to  be  made  in  the  night,  or  in  short  whenever 
they  are  so  found  on  the  land ;  for  otherwise  the  cattle  mieht  escape  (t). 
And  as  this  kind  of  distress  is  made  for  the  injury  sustained  by  reason  of 
the  very  thing  distrained,  it  necessarily  follows,  that  no  kind  of  thing 
which  is  capable  of  being  damage  feasant  can  be  exempted  from  dis- 
tress (k)f  unless  it  be  in  immediate  use,  as  a  horse  on  which  a  man  is 
riding  (/),  or  a  net  in  his  hand(jit). 

2.  Distress  for  Arrears  of  Annuity  J] — An  annuitant  may  distrain  for 
arrears  though  a  term  be  vested  in  himself  to  secure  the  payment  (n) ; 
for  the  grantor  will  be  deemed  giutsi  tenant  to  the  party,  at  a  rent  to  the 
amount  of  the  annuity.  The  goods  of  C,  found  upon  land  out  of  which 
a  rentrcharge  has  been  granted  by  A.  to  B.,  are  liable  to  the  distress  of 
B.,  unless  C.  has  an  interest  in  the  land  paramount  to  that  which  A.  had 
at  the  time  of  the  grant  (o).  Standing  crops,  however,  cannot  be  taken 
under  a  power  to  distrain  for  the  arrears  of  an  annuity  (p). 

3.  Distress  for  Rates  and  2  Vixet.]— The  duties  and  penalties  inflicted 
by  special  acts  of  parliament,  such  as  the  assessments  made  for  the  relief 
of  the  poor,  are  likewise  recoverable  by  distress  and  sale ;  and  though,  in 
the  words  of  Blackstone,  **  such  distresses  are  partly  analogous  to  the  an- 
cient distress  at  common  law,  as  being  repleviable  and  the  uke,  thev  more 
resemble  the  common  law  process  of  execution  by  seiadng  and  selhng  the 
goods  of  the  debtor  under  a  writ  of  fieri  facias  (jq).  To  effectuate  the  more 
speedy  collection  of  taxes,  the  statute  43  Geo.  III.  c.  161,  enables  the 
collector  of  the  house  and  window  tax  to  distrain  for  arrears  of  those  taxes : 
and  it  has  even  been  held  upon  this  statute  that  he  may  distrain  the 
goods  of  a  third  person  found  on  the  premises,  though  the  goods  are  only 
borrowed,  and  the  person  in  arrear  has  other  goods  of  his  own  on  the  pre- 
mises sufficient  to  satisfy  the  arrears  (r). 

Under  the  statute  38  Geo.  III.  c.  5,  ss.  2  and  12,  land  tax  is  due,  and 
may  be  demanded,  and,  upon  default  in  payment,  distrained  for  at  any 
period  during  the  quarter  for  which  it  is  assessed  (s).  And  under  the 
statute  38  Geo.  III.  c.  5,  ss.  9  and  17,  and  43  Geo.  III.  c.  99,  s.  33,  where 
payment  of  land  or  assessed  taxes  is  demanded  upon  the  premises  in  the 


(f)  3  Black.  Com.  7. 

{g)  Bradby  on  Distresses,  136. 

(h)  1  Roll.  Abr.  405. 

(0  Co.  Lit.  142  a. 

(k)  Com.  Diz.  tit.  Distress,  B.  4. 

{I)  Storey  v.  Kofrtnion,  6 Term  Rep. 
139. 

(m)  Read  v.  Burley,  Cro.  Eliz.  550 ; 
Co.  Lit.  47  a.  Uargrave's  note,  [12] 
and  [13]. 

(n)  Fairfax  v.  Gray,  2  W.  Black. 
326. 


(o)  Safery  ▼.  Eigood,  3  Nev.  &  SI. 
346;  lAdol.  &EI.  191. 

(p)  Miller  v.  Green  (in  error),  8 
Ring.  92  ;  S.  C.  1  Moore  &  S.  199  ; 
2  Crorop.  &  Jcr.  142  ;  2  Tyrw.  L 

(q)  3  Black.  Cora.  73. 

(r)  Tuion  v.  Dixon,  1  Maole  h 
Selw.  600. 

(s)  Gibbt  V.  Stead,  2  Man.  &  Ryl. 
547  ;  S.  C.  8  Barn.  &  Cress.  528. 
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'    IM  lUnf  tn  wUefa  iha  Ull  b  ilne  may  b«  Ukra — u  ■  bone  Kir  a  bdl 

.    thui»mli(j)— ar  •  part  c/  it,— aa  a  cable  oe  locluir  tor  du  UtUta  m 

•hfp(r]i,  W  •  iker  lor  die  UB  i^lW  whole  flackCi). 


Sect.  XI. — Or  WaoBOFin.  DtsTseai. 

I.  Catral  Ktmtdia  far  Wnmfpd  Krtrcx. ]—Wlier«  tlie  good)  or 
cuda  of  a  panon  bavc  been  Ukan  aa  k  £itteM, — wbetker  on  Ae  ground 
that  they  ue  liable  (or  rent  id  arraa  or  rfemugt  /cntant, — the  patty  so 

(ILilrained  upon  may  contest  ihe  dislrainer's  riglil,  eillier — bv  an  action  of 


f.r 


-    r..r    |1:l 
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Tatue.  I'he  action  of  treipan  quart  claunini  Jrrgit  n 
remedy  commoiily  resorted  to  formerly,  not  merely  as  ft  remedy  for  a  dis- 
tress vrongTuUy  taken,  but  aa  s  means  of  tiying  tJie  title  to  lands  and  te- 
nements, the  title  Irequentlv  coming  in  question  in  the  course  of  that  ac- 
tion; it  bas,  however,  of  late  years  been  in  some  degree  superseded  bv 
the  action  of  replevin  in  the  one  case,  and  ejectment  in  the  other:  tim, 
however,  these  actions  of  trespass,  and  thst  oMrover,  aie  open  to  the  party 
who  means  lo  contest  the  validity  of  a  distress.  The  proceedings  have  in 
effect  much  similarity,  but  the  action  of  replevin  being  more  strict  than 
that  of  trespass  for  taking  and  carrying  away  the  finodi  with  respect  to 
proof  of  title,  has  been  generally  preferred.  If  the  cattle  or  gooda  wnmg- 
fuUy  taken  and  detained  have  been  converted  into  money,  the  parly  may 
waive  the  tort,  and  bring  auumptit  for  money  had  and  received;  but  the 
plaintifT having  once  mode  his  election,  cannot  afterwards  bring  another 
action  for  the  same  cause,  either  whilst  the  former  is  depending,  or  aRer 
it  has  been  determined.  A  single  woman  who  has  hired  a  hoDse  of 
the  defendant,  as  a  married  woman,  and  obtained  credit  oa  such,  is  pre- 
cluded by  sue!)  conduct  from  suing  as  a  single  woman,  in  respect  of  a 
trespass  committed  under  colour  of  a  distress  for  rent  (a). 

If  the  distress  be  totally  unfounded,  the  party  may  maintain  an  action 
for  the  injury  sustatned  by  him  ;  and  where  he  is  allowed  to  do  so,  it  i* 
always  advisable  to  adopt  the  action  of  trespass,  because,  amongst  other 
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reasons,  to  be  hereafter  stated,  it  compels  the  distrainer  to  show  and  prove 
his  right  to  pursue  the  remedy  by  distress. 

An  action  also  lies  for  an  irregularity  in  the  distress :  as  where,  although 
a  right  to  distrain  exists,  the  distrainer  has  been  guQty  of  an  irregularity 
in  availing  himself  of  his  right, — as  by  taking  sucn  things  as  are  not  law- 
fully the  subject  of  distress ;— or  where  he  has  omitted  to  conduct  himself 
with  propriety  in  the  subsequent  disposition  of  it,  or  conduct  respecting  it, 
— as  by  tummg  the  plaintitt*'s  family  out  of  possession,  and  keeping  the 
premises  on  which  he  has  impounded  the  distress :  but  an  irregularity  in 
this  proceeding  does  not  now  render  the  distrainer,  as  he  was  at  the  com- 
mon law,  a  trespasser  ab  initio;  for  by  statute  11  Geo.  II.  c.  19,  s.  19, 
it  is  provided,  "  that  where  any  distress  shall  be  made  for  any  kind  of  rent 
justly  due,  and  any  irregularity  shall  be  afterwards  done  by  the  party  dis- 
training or  his  agent,  the  distress  shall  not  be  deemed  unlawful,  nor  the 
distrainer  a  trespasser  ab  initio  ;  but  the  party  grieved  may  recover  satis- 
faction for  the  special  damage  in  an  action  of  trespass  or  on  the  case,  at 
his  election."  By  section  20,  no  tenant  shall  recover  in  such  action,  if 
tender  of  amends  have  been  made  before  the  action  brought. 

Distresses  ought  not  to  be  excessive,  but  in  proportion  to  the  sum  dis- 
trained for,  according  to  the  statute  of  Marlbriage,  52  Hen.  III.  c.  4: 
thus  if  the  lord  distram  two  or  three  oxen  for  12<^.  it  is  unreasonable;  so 
if  he  distrain  a  horse  or  an  ox  for  a  small  sum,  where  a  sheep  or  a  swine 
may  be  had,  it  is  an  excessive  distress :  but  if  there  be  no  other  distress 
on  the  land,  then  the  taking  of  one  entire  thing,  though  of  considerably 
greater  value,  is  not  unreasonable  {d) ;  and  an  action  will  not  lie  for  taking 
an  excessive  distress  where  one  thine  only  could  be  taken,  though  greatly 
exceeding  in  value  the  amount  reqwred  (e). 

In  order  to  support  an  action  for  an  excessive  distress,  the  excess 
roust  be  consideraole,  as  it  is  not  for  every  trifling  excess  that  this 
action  is  maintainable :  but  the  plaintiff  need  not  prove  the  precise  amount 
of  rent  due  as  stated  in  his  declaration,  the  substantial  allegation  being 
that  more  was  distrained  for  than  was  actually  due  {/),  A  man  is  not 
liable  to  a  criminal  prosecution  for  taking  an  excessive  distress  (g) :  nor 
in  general  can  an  action  of  trespass  be  maintained  (A) ;  for  the  proper 
remedy  is  a  special  action  founded  upon  the  statute  of  Marlbridge,  although 
it  has  been  held  that  where  the  tenant  tendered  the  rent  before  levy,  and 
the  distress  was  excessive,  that  he  might  abandon  his  action  of  trespass 
and  maintain  an  action  of  case  (i) ;  and  that  under  such  circumstances 
case  as  well  as  trespass  lies  {k),  A  recovery  in  replevin  is  a  bar  to  an 
action  for  an  excessive  distress  (/).  Where  a  landlord  distrained  for  more 
rent  than  was  due,  and  removed  the  goods  to  an  auctioneer's,  who  upon 
receiving  notice  from  the  tenant  not  to  sell,  delivered  back  the  goods,  it 


(d)  2  lost.  106. 

(tf)  Field  v.  Mitchell,  6  Esp.  71  ; 
Avenell  V.  Croker,  1  Mood.  &  Malk. 
172.  It  would  seem  that  an  action 
does  not  lie  for  distraining  for  more 
thao  the  actual  arrears  of  rent,  unless 
the  distress  taken  be  of  larger  value 
thao  will  satisfy  the  actual  arrears; 
Wilkinion  v.  Terry,  1  Mood.  &  Kob. 
377. 

(/)  SelU  V.  }1nare,  8  Moore,  Ab\  ; 
S.  C.  1  Biog.  401 ;  1  Car.  .^  Payne, 
2«. 


(g)  Rtx  v.  Ledghigham,  1  Veot. 
104 ;  S.  C.  1  Mod.  200. 

(A)  Hutchins  V.  Chambers,  1  Burr. 
589 ;  5.  C.  oora.  Hutchint  v.  Whitaker, 
2  Ld.  Keo.  204. 

(i)  Branscomb  (Lady)  f.  Bridges, 
2  Uowl.  &  Hyl.  256 ;  S.  C.  1  Barn. 
&  Cress.  145;  3  Stark.  171. 

{k)  Holland  v.  Bird,  10  Biog.  15; 
S.  C,  3  Moore  &  Scott,  363. 

(0  Phillifis  V.  Berryman,  3  Doug. 
286;  S.  C.  I  Sclw.  N.  P.  655. 
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F  ngbt  U>  dixtrvD,  hai  been  hekl  Dot  la  have  that  F0ect. 
If  ■  note  giren  villi  nich  an  agteemeDt  wouliJ  liave  the  effect  of  luipend- 
ing  the  r^l  to  diMrain,  (he  ■greemcnt  miut  be  specially  pleaded  in  bat 
to  anatowry,  a>  sell  u  the  &ct  that  lh«  note  wb>  given  on  accouDt  of  the 
rent  (a). 

It  may  be  genenllj  itated  that  to  long  at  the  rent  ii  in  arrear,  tbe  land- 
Iwd  has  the  power  of  distruDinK  for  iti  and  nothing  but  a  payment  of  it, 
or  tender  of  the  anvara,  wiil  tale  away  luch  power:  even  altending  on 
the  land  to  pay  the  rent  will  not  deitroy  the  right  to  diitnin,  unlen  a 
tender  <^  payment  be  actually  made  (j).  A  distreu  cannot  be  made  after 
a  tender  of  payment,  or  it  will  be  illegal:  and  if  the  landlord  haa  dit- 
trained,  if  the  tenant  make  a  tender  of  the  arreara  and  coiti  be/are  the 
impounding  of  the  distress,  the  landlord  ought  to  deliver  up  the  distren; 
and  if  he  do  not,  the  detainer  is  unlawful,  though  the  taking  wai  not:  and 
the  tenant  misht  maintain  treapaaa  for  a  lubsequent  removal  (y).  A 
tender  of  rent,  however,  qfltr  the  distresi  is  Impounded,  ia  insufficient,  for 
then  it  ia  in  the  custody  of  the  law  (2}.  But  though  after  a  tender,  the 
landlord  cannot  diitrain,  he  may  maintain  an  action  of  debtor  covenant  for 
hii  rent,  but  will  not  recover  damages  or  costs  foi  the  non-payment  (□). 

(()  Dnike  t.  MilcMl,  3  Bail,  351 ; 


Piiyiw.250i   S.  C.  I  Mood.  &  Rob. 

(n)  WtlU  >.  ]U«xJy ,  7  Car.  &  Payne, 
59. 

(o)  Roll  Abr.  tit.  Eitiagoish. 
(p)  DavU  *.  G)d(.  1  Hat.  &  Woll. 
SO;  S.C.*  Ne*.  &M.  462. 

(j)  H^rri,  V.  Siipuay.  and  Eirn- 
V.  Clifim  (Udy\  Bull.  N.  P.  182. 

(r)   Stem   v.  mkill.   1    Ld.   Kea. 
370. 


,  T.  T.  4  Geo.  111. 
(I)  Skirry  1.  Pratw,  3  Cbit.  245. 
(n)  Datit  v.  Gyde,  1  Har.b  Wall. 
50 1  S.C.*  Nev.  &  Alan.  462. 
{))  1  Ld.  Riym.  609. 
(v)  V,tM  V.  B^lts.  1  Mood.  & 
Rob.  31. 

(0  FiTlh  V.  PuTDi,,  5  Term  Rap. 
432  ;  ue  :iu  CurpHleri'  csM,  0  Co. 
Itep.  146. 

(a)  Aam.  1  Veolr.31. 
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The  tender  of  rent,  or  of  amends  for  damagejeasant,  should  be  made  to 
the  lessor  or  owner  himself.  In  the  former  case  it  has  been  held  that  it 
need  not  be  made  to  the  broker  who  distrains ;  and  if  made  to  the  land- 
lord|  a  subsequent  detainer  is  wrongful  (6).  It  has  even  been  held  that 
where  a  tender  was  made  to  the  bailiff  of  the  lessor,  it  was  not  good  (r) : 
although  in  a  recent  case,  where  it  appeared  that  the  distrainer's  wife  had 
been  in  the  usual  habit  of  acting  as  his  agent  in  such  matters,  and  made 
the  distress  in  question  in  his  absence :  it  was  held  that  a  tender  of  amends 
to  her  was  sufficient  (d).  Where  cattle  distrained  damage  feasant  were 
in  a  private  pound,  and  the  distrainer  admitted  they  were  about  to  be  for- 
warded to  a  public  pound,  it  was  held  that  tender  of  amends  made  while 
they  were  in  the  private  pound  was  not  too  late.  Where  the  plaintiff, 
being  about  to  take  an  apartment  of  defendant's  tenant,  was  promised  by 
defendant  that  his  property  should  not  be  taken  so  lone  as  ne  paid  the 
rent  to  the  tenant;  and  hiaving  paid  part  and  tendered  the  residue,  the 
defendant,  who  had  no  notice  of  the  tender,  distrained  his  goods  for  rent 
due  from  the  tenant;  it  was  held  that  his  rieht  to  distrain  was  not 
barred  (e).  From  an  agreement,  to  which  a  landlord  of  a  farm  is  privy, 
for  a  sale  by  the  tenant  of  some  eatage  of  pasture  to  a  third  person,  the 
amount  produced  by  the  sale  to  be  paid  to  the  landlord,  a  contract  by  him 
may  be  inferred  not  to  distrain  cattle  put  on  the  demised  land  to  consume 
the  eatage  {/). 


(6)  Smith  V.  Goodwin^  1  Nev.  & 
Man.  371;  5.  C.  4  fiam.  &  Add. 
413. 

(c)  Pilkington^scau,  5  Co.  Rep.  76; 
5.  C.  Dom.  PUkington  v.  Haitingt, 
Cro.  £liz.8l3. 


(d)  BrowM  V.  PoweU,  4  Biog.  230 ; 
5.  C.  12  Moore,  454. 

(e)  WeUh  v.  Rote,  6  Bii^g.  638  ; 
5.  C.  4  Moore  &  Payne,  484. 

(/)  Harford  v.  WebtUr,  1  Gale, 
1  i  5\  C.  1  C.  M.  &  R.  696. 
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Tnc  ru1«  laid  down  in  the  atatiilc  of  fVnudi  UN  lo  consluiUf  called 
into  cjtereise  by  almost  every  flBiigninent  of  property  which  tiike*  pUce, 
thai  mv  linve  hiid  trviiuent  opportunity  uf  noticing  its  (JTecto  anil  require- 
Bi«nt«  In  the  preceding  parii  of  thin  wiirli.  Ita  great  importancv  hov- 
e««r  and  it*  univetwil  application  demand  a  Kpanito  notice,  and  vc  duU 
therefore  refer  to  auch  of  its  provision*  ua  come  within  the  n-ope  of  Lhi* 
work,  nod  point  ont  the  leading  cases  tliat  have  been  decided  upon  ilictn. 
There  trete  several  very  imporlant  aecdona  in  ihui  itatuU  in  rebrtwe 
to  wills ;  these  are  now  repeBled  by  the  7  Will.  IV.  and  1  Vie.  c,  26.  in 
which  stalulf  iiiaiiy  of  their  provisions  nte  incorporated. 


Sect.  I. — Provisions  oi 


1  I   2.  0/'  iki  Agriment  bg  tihitk 

I  I  da  JnUroI  in  Land  nujr  bt 
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By  the  Ist  section  it  ia  enacted,  "that  all  lease*,  estates,  iDleresI  of 
freehold,  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  part  of 
any  messuages,  manors,  lands,  tenements,  or  hereditaments,  mode  or  cre- 
ated fay  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents 
thereunto  lawfully  aulhorized  bu  icriting,  shall  have  the  force  and  effect 
□flenses  or  estates  at  will  only.' 

By  the  2d  eection,  "except,  neverlbeless,  all  leases  not  exceeding  the 
term  of  three  years  from  the  making  thereof,  whereupon  the  rent  reaerred 
to  the  landlord,  during  Euch  term,  shall  amouut  unto  two  third  parts,  at 
the  least,  of  the  full  iirpnived  value  of  ihc  thing  demised." 

By  the  Jrd  section,  "  and  moreover,  thai  no  teases,  estates,  or  intocst, 
either  of  freehold  or  term  of  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any  messuages, 
manors,  landa,  tenements,  hereditaments,  shall  at  any  time  be  assigned, 
granted,  or  surrendered,  unless  it  be  by  deed,  or  note  in  writing  signed  by 
the  party  so  assigning,  granting,  or  surrendering  the  same,  or  their 
agents  thereunto  lawfully  authorised  bj  writing  or  by  act  and  operation  of 

1.  What  wilt  bt  considered  an  Inlerat  in  Ijind  vndtr  tht  lif  and  2nd 
s(^(ioiwof(AeS(a(u/e.l— The  words  ofihe  Ist  section  ar«,  "any  uncer- 
tain inlrresi  in  land;  tvhich  has  been  held  not  to  apply  to  a  mere  eaac' 
PKttt.     Thus  the  defendant  had  agreed  by  parol  that  the  plaintiff  should 
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have  the  liberty  of  stacking  coals  upon  part  of  a  close  belonging  to  the 
defendant  for  the  term  of  seven  years,  and  that  during  this  term  the 
plaintiff  should  have  the  sole  use  of  that  part  of  the  close.  After  the 
plaintiff  had,  pursuant  to  this  agreement,  enjoyed  the  liberty  of  stacking 
coals  for  three  years,  the  defendant  locked  up  the  gate  of  the  close.  The 
question  was,  whether  this  agreement  was  good  for  seven  years,  and  after 
consideration,  it  was  holden  that  it  was,  Lee,  C.  J.,  and  Dennison,  J., 
holding,  that  as  the  agreement  was  only  for  an  easement,  and  not  for  an  in^ 
terest  in  the  land,  it  did  not  amount  to  a  lease,  or  come  within  the  sta- 
tute (a).  The  purchase  of  a  standing  crop  of  mowing  grass,  then  growing 
in  a  close  of  the  defendant's,  for  a  certain  sum,  has  been  holden  not  to  be 
a  lease,  estate,  interest  of  freehold,  or  term  of  years  for  an  uncertain  in- 
terest of,  in,  to,  or  out  of  lands  created  by  parol,  within  the  meaning  of 
the  first  section,  as  to  require  to  be  in  writing (6). 

Where  the  lessee  of  a  house,  and  his  partner  in  trade,  agreed  to  pay 
the  lessor  annually,  during  the  residue  of  the  lessee's  term,  10  per  cent. 
on  the  costs  of  new  buildings  if  the  lessor  would  erect  them,  it  was  holden, 
that  this  agreement  was  not  required  by  the  statute  to  be  in  writing,  and 
that  although  the  partner  quitted  the  premises,  he  was  liable  on  this  col- 
lateral agreement  during  the  residue  of  the  term  (c).  The  principal  of 
this  case  has  been  adopted  in  a  very  modem  one,  in  which  a  landlord, 
who  had  demised  premises  for  a  term  of  years  at  50/.  a  year,  agreed  with 
his  tenant  to  lay  out  50/.  in  making  certain  improvements  upon  them, 
the  tenant  undertaking  to  pay  him  an  increased  rent  of  5/.  a  year  during 
the  remainder  of  the  term,  (of  which  several  years  were  unexpired,)  to 
commence  from  the  quarter  preceding  the  completion  of  the  work  ;  it  was 
held,  that  the  landlord  having  done  the  work,  might  recover  arrears  of  the 
5/.  a  year  against  his  tenant,  though  the  agreement  had  not  been  signed 
by  either  party  ;  for  that  it  was  not  a  contract  for  any  interest  in  or  con- 
cerning lands  within  the  statute  of  frauds,  nor  was  it,  according  to  that 
statute,  an  agreement  "  not  to  be  performed  within  one  year  from  the 
making  thereof,"  no  time  being  fixed  for  the  performance  on  the  part  of 
the  landlord  (</). 

2.  Of  the  Agreement  by  which  an  Interest  in  Land  may  be  assigned.'} — 
It  is  not  necessary  that  the  note  in  writing  should  be  contemporaneous 
with  the  agreement.  It  will  be  sufficient  if  it  has  been  made  at  any  time 
and  adopted  by  the  party  afterwards.  Thus  in  an  action  for  the  breach 
of  an  agreement,  whereby  the  defendant  agreed  to  take  of  the  plaintiff 
certain  premises  for  fifteen  years,  it  appeared  by  the  evidence  of  an  attor- 
ney that  he  had  prepared  a  draft  for  a  leasc^  which  he  had  sent  to  an  at- 
torney on  the  part  of  the  defendant  for  perusal,  who  made  some  alterations 
in  it,  and  returned  it ;  that  soon  after,  the  defendant,  being  unable  to 
perform  the  agreement,  applied  to  the  plaintiff  to  cancel  it,  to  which  the 
plaintiff  did  not  object,  upon  being  indemnified  against  the  expenses  which 
ne  had  incurred ;  but  before  be  would  try  to  let  it  again,  he  required  the 
defendant  to  relinquish  the  agreement  by  writing,  whereupon  the  defen- 
dant wrote  in  the  draft  of  the  lease  as  follows : — 

'*  I  hereby  request  Mr.  Shippey  to  endeavour  to  let  the  premises  to  some 
other  person,  as  it  will  be  inconvenient  to  me  to  perform  my  agreement 
for  them,  and  for  so  doing  this  shall  be  a  sufficient  authority. 

**  J.  Derrison.*' 

(a)   Wood  V.  Ijake,  Say.  Hep.  3  ;  (c)  Hoby  v.  Roebuck,  7  Taunt.  157 ; 

and  see  Taylor  v.  Waters,  7  TaanU  ana  see  Parker  v.  Staniland,  11  East, 

374.  362. 

(6)  Crosby  v.  Wadsworth,  6  East,  (d)  Dondlan  v.  Uead,  ^B^  AdoL 

602.  899. 
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Tbv  ietfaimt  tui*iiiB  rcfiiwd  ta  mnka  axty  caiiit>etuntion,  tliU  octiaa 
VM  brauRht  It  WW  admitlnl.  tliot  id  tiie  liine  waen  die  agrceincnl  wa 
ted  into  it  waa  not  rrducrd  into  wriiiiij^,  iii>r  va»  any  nKmoraiiilum 
lo  or  Tio(«  uf  IL  It  won  iihji'cted.  tliat  ihu  agrf  emrnt  was  Toid  by  the 
■talillv  of  tnuuln,  nnti  Uau-kuu  V.  Uolmiild)  lia»  cited.  But  pn  Lord 
Ellenboroiigli,  C.  J.,  "  It  ia  Qol  necessary  thiU  the  nol«  in  writing  thould 
be  contcwpuratipuiiii  with  ibe  ucr^iiK^nt.  It  is  tufficient  if  it  ha*  been 
made  at  any  linie,  and  adniiteil  by  tbe  party  aTterwardi;  and  Uten  any 
itiiog  under  tbc  hand  o(  the  party,  exprentiiig  that  be  had  entered  uito 
ths  i^roenieiit,  will  mtiify  thi  ilAiule,  wliicli  was  only  intended  to  protect 
penona  IVom  huviiig  ])arol  ai^e^Tneala  imposed  lipou  tliein.  In  this  cair, 
the  jndnrinnent  aaya,  thai  he  waa  unable  to  pcrfuiui  the  agreement  for  the 
prtmiwi,  and  it  n  written  In  the  draft  of  tlic  lease  of  thoae  premise^ 
which  had  been  perused  and  altered  by  liia  own  allorney.  It  is  suffidenl 
irith  resprct  to  (he  case  from  Peer  Wllllama  to  observe,  that  was  nii 
agreement  purely  execulorv.  and  notliing  more  than  the  bare  draft  of  tlio 
lea**,  which  wai  not  vp\eii  by  the  party(r}." 

It  has  been  derided  tliat  the  mere  cancelling  in  fnct  of  a  leoae  cannot 
bi  coDiiderrd  as  either  ■  dcrd  or  note  in  writing  witbin  the  meaiilii);  iif 
ihe  5th  aeclion,  and  conxequenlly  will  not  be  u  nirrender.  Undt^i  the 
3rd  section  it  has  been  detrided  also  that  a  ponA  asMgnmeul  of  a  leaia 
from  year  to  year  ii  void  (  /"). 
3.  Parol  Leaia  under  Ihete  Seclioni.'] — For  this  subject  see  sn/e,  p.  1010. 
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By  the  4th  section  it  Is  provided,  that  no  action  shall  be  brongbt 
whereby  to  charee  any  executor  or  admlnislrator  upon  any  spedal  pro- 
raise  to  answer  damages  out  of  hia  awn  estate,  or  to  charge  the  deTeodant 
upon  any  epecial  promiae  to  answer  for  the  debt,  default,  or  miscarriage  at 
another  person,  or  lo  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  or  sale  of  landa,  tnie- 
menta,  or  hereditaments,  or  any  interest  in  or  concerning  them,  or  upon 
any  agreement  that  ia  not  to  be  performed  within  the  space  of  one  year 
Irom  the  making  thereof,  uiileas  the  agreement  upon  which  such  action* 
shall  he  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writ- 
ing and  aigned  by  the  party  (o  be  charged  therewith,  or  tome  other  peraon 
thereunto  by  him  lawfully  authorized." 

1.  (^  Agreements  to  poy  ihe  Debit  of  another. 

1.  By  Ereru'ori  or  Administrators,'] — The  leading  case  on  tfaia  dame 
is  that  of  Rann  v.  Hvftiet.  In  that  case  it  was  stated  in  the  declaration, 
"  that  disputes  had  arisen  between  the  testatrix  and  the  intestate,  which 
had  been  referred  (o  arbilration ;  that  the  arbitrator  awarded  that  the 
intestate  should  ):ay  to  the  testatrix  a  certain  sum  of  money  on  aday  ap- 

(d)  I  P.Wina.770.  (/■)  Ballingr.  Martin,  lC»top.V. 

(t)  Sltippryj.  Dtrriion.b  Etp.  190.     P.C.  3IB. 
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pointed ;  that  afterwards  the  intestate  died  possessed  of  effects  sufficient 
to  pay  the  sura  awarded  ;  and  at  the  time  of  the  death  of  the  testatrix 
the  sum  awarded  remained  unpaid,  hy  reason  of  which  the  defendant  as 
administratrix  became  liable  to  pay  the  plaintiffs,  as  executors,  the  said 
sum,  and  being  so  liable,  the  defendant  not  saying  as  administratrix  in 
consideration  thereof,  promised  to  pay  the  same.    Pleas — 1.  nan  aaumptit ; 
2.  plenl  administravit ;  3.  an  outstanding  debt  on  bond,  and  n^eii^  adminii' 
traoit  prater.     The  replication  took  issue  on  all  the  pleas.    Verdict  for  the 
plaintiffs  on  the  first  issue,  and  damages  assessed  on  the  other  issues  for 
the  defendant.    The  plaintifis  entered  judgment  for  the  damages  assessed 
and  costs  against  the  defendant  generally.     On  a  writ  of  error  in  the  ex- 
chequer chamber,  it  was  assigned  for  error,  that  the  defendant  was  im- 
pleaded as  administratrix  of  the  intestate ;  yet  judgment  was  given  against 
ner  generally,  and  without  any  regard  to  her  having  goods  of  the  intestate 
in  her  hands  to  be  administered,  the  Court  of  Exchequer  Chamber  re- 
versed the  judgment     Upon  a  writ  of  error  from  this  judffment  in  the 
House  of  Lords,  the  following  question  was  put  to  the  ju^es,  whether 
sufficient  matter  appeared  upon  the  declaration  to  warrant  after  verdict 
the  judgment  entered  up  ogamst  the  defendant  in  error  in  her  personal 
capacity.     Skynner,  C.  B.  delivered  the  unanimous  opinion  of  the  judges 
— 1.  that  there  was  not  a  sufficient  consideration  to  support  the  demand 
as  a  personal  demand  against  the  defendant,  inasmuch  as  the  defendant 
did  not  derive  any  advantage  irom  the  promise,  for  it  was  a  promise  ge- 
nerally to  pay  upon  request  in  another  right,  and  the  promise  was  not 
founded  on  any  consideration  of  forbearance  or  the  like,  which  might  have 
supported  it ;  2.  that  the  promise  not  being  in  writing,  which  mieht  be 
presumed  after  verdict,  would  not  assbt  the  case ;  for  by  the  law  of  Eng- 
land an  agreement  merely  written,  and  not  being  a  specialty,  required  a 
consideration ;  3.  that  the  statute  of  frauds  had  not  taken  away  the  ne* 
cessity  of  a  consideration,  for  that  statute  was  made  for  the  relief  of  per- 
sonal representatives,  and  did  not  intend  to  charge  them  further  than  by 
common  law  they  were  chargeable  (J"). 

2.  By  Pertoru  in  generoL] — ^The  words  of  the  statute  are,  *<  that  no 
action  shall  be  brought  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default,  or  miscarriages  of  another  person*' (g). 
Under  this  clause  it  has  been  determined  that  a  parol  promise  to  pay  the 
debt  of  another,  and  also  to  do  some  other  thing,  is  void ;  and  that  the  two 
parts  of  such  a  contract  cannot  be  separated  (A). 

It  is  not  necessary  to  bring  a  case  within  the  statute  that  the  debt 
ahould  be  contracted  about  which  the  promise  is  made ;  since  a  parol 
promise  to  pay  for  goods  sold  to  B.,  if  B.  did  not  pay  for  ^ero,  thouefa 
made  before  delivery  of  the  goods,  is  within  the  statute^  and  will  be  void 
if  not  in  writing  (i).  So  where  A.  having  commenced  certain  busmeas 
for  B.,  which  he  had  undertaken,  refused  to  proceed  without  a  promise 
ftrom  C.  to  pay  the  further  expenses :  it  was  held,  that  C.  was  not  liable 
on  such  a  promise  without  a  note  in  writing  (A). 

The  question  that  generally  arises  in  these  cases  is,  whether  the  credit 
be  given  to  the  party  promising  to  pay  for  them,  or  to  the  party  for  whom 
they  are  bought,  which  of  course  is  a  matter  of  evidence  arising  out  of 

(/)  Selw.  N.  P.  826  Jena  v.  Cooper,  Cowp.  227  ;  2  T.  R. 

ig)  Fith  V.  HutchifUim,  2  Ld.  Ken.  80 ;  LoffI,  769;  P$ekkam  v.  Faria,  3 

537  ;  2  Wils.  94.  Dougl.  13. 

(h)  Chatcr  ▼.  Bfchett,  7  T.  R.  201 .  (k)  Barber  v.  Fn,  1   Stark.  270— 

(i)  Matum  v.  Wharam,  2  T.  R.  80 ;  Elleobonnigh ;  and  see  •nte,  214 
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the  rocta  of  the  case,  about  which  no  positive  nil^  can  be  laid  ia*n(l% 
Tliv  Mlowing  caics,  bovever,  are  itt  paint,  and  wilt  show  haw  ■]  -  -  - 
cf  lhi>  lort  are  usually  regardeil. 

The  plaintiff,  a  woollen  draper  in  London,  employed  a  rider  t( 
orders  rrom  Iiis  cuslomen  in  Ibe  (ronnlij ;  the  dcfendaDt,  meeting  witli  '  i 
tlio  rider  at  Deal,  dciired  him  to  vrite  to  the  plaintiff  to  request  bim  to 
supply  [ho  defendant's  son  (vhu  traJnl  to  the  West  Indies)  vicii  whatecer  ' 
(;oodt  he  might  want  on  his,  the  defendant's,  credit;  and  at  the  samt 
linie  mid,  "  use  my  son  nell,  chsr^  him  as  low  as  possible,  and  I  will  be 
bound  for  the  payment  of  the  money,  as  far  »  800/.  w  I000(."  The  rider 
accordingly  wrote  to  the  plaintiff  the  Mlowing  letter ; — "  Mr.  Haymai^ 
of  tbia  town,  says  bis  son  will  call  on  you  and  leave  ordcn,  and  be  has 
promised  me  to  see  you  paid  if  it  HmtninCs  to  1000/.  N.B.  If  deal  for 
twelveinantbs  credit,  and  pay  in  six  or  ei);h(  months,  eipecia  discount  in 
proportion."  Soon  after,  the  son  receired  goods  from  the  plaintiff  to  the 
amount  of  BOQ(.,  wliich  were  delii-ered  to  him  in  consequence  of  the 
before  mentioned  engagement  of  the  father.     The  son  was  debited  in  the 

Claiiitilf~B  books,  and  having  been  applied  to  for  payment  wrote  the  fol- 
iwine  answer  to  the  plaintiff  "  In  answer  to  your  letter,  I  can  only 
My,  tlial  (  understand  your  credit  for  the  good«  was  twelve  months, 
iruicb  was  also  mentioned  by  your  ijder  tu  my  btber.  I  fibaU  at  thii 
Ma  niak«  your  tcmittancet  for  the  difi^rent  parceb  a*  Ihey  becomv 
due."  The  son  alWrwards  became  a  bankrupt,  and  this  action  vat 
brought  HguinBl  Lhc  fiilluT  to  recover  tlie  vnlue  of  Iho  aooih.  Heath,  J., 
(who  tried  the  cause)  directed  the  jury  to  consider  whether  tbe  plaintiff 
gave  credit  to  the  defendant  alone,  or  to  him  ti^ether  with  bis  aoa,  that 
in  the  former  case  they  should  find  a  verdict  lor  the  plaintiir,  in  the  latter 
for  tbe  defendant,  being  of  opinion  that  if  any  credit  was  given  to  the  aon, 
the  promise  of  the  defendant  not  being  in  writing  was  void  by  the  statute. 
A  verdict  was  found  for  the  defendant,  and  a  rule  was  obtained  to  act  it 
aside,  which  tbe  Court  afterwards  discharged,  being  clearly  of  opiniou 
that  this  promise,  not  being  in  writing,  was  void  by  the  statute,  ai  it  ap- 
peared from  tlie  letter  of  Haymon,  the  son,  that  credit  was  given  to  bun 
as  well  as  to  the  defendant  (m). 

A.  apphed  to  B.  for  goods,  who  asked  for  a  reference;  A .  referred  him 
to  C,  who,  on  being  applied  to,  inquired  the  amount  of  the  order,  and  on 
what  terms  the  goods  were  to  be  furnished,  and  on  being  told,  aaid,  "  you 
may  send  them,  and  I'll  luke  care  Ihey  are  paid  for  at  the  time."  He  was 
afterwards  written  to,  lo  accept  a  bill  for  tbe  amount,  to  which  he  replied, 
that  he  was  not  in  the  liabit  of  accepting  bills,  hut  that  the  money  would 
be  paid  when  due.  Afler  this,  B.,  the  seller,  wrote  to  C.  about  tbe  good*, 
and  spoke  of  them  in  his  tetter  as  goods  which  C  had  "  guaranteed ;  and 
tbe  attorney  of  the  assignees  of  B.,  (who  afterwards  became  bankrupt,) 
wrote  lo  A.  for  tbe  money,  and  threatened  process ;  but  this  letter  was  a 
circular,  written  in  pursuance  of  a  list  made  out  for  him  by  B  ,  and  with- 
out knowledge  of  [he  circumstances  undemhich  the  debt  was  contracted: 
it  was  decided,  that  on  this  evidence  C.  was  not  primarily  liable,  hut  only 
as  a  guarantee  of  the  debt  of  A,  (n)  And  where  A.  wrote  an  order  to 
B.  to  deliver  two  pipes  of  spirits  to  C,  and  it  was  objected  that  it  did  not 
amount  to  a  guarantie,  hut  was  a  mere  order  for  the  delivery  of  goods, 

(1)  See  Watkia  v.  Petkini,   I  Ld.  (n)  Baiat  v.  St^ry,  3  C.  &  P.  130. 

Raym.  224.  —Best. 

<m)    A-dir,OH  V.  llayma^,    1    II. 
Black.  120. 
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without  any  promise  to  pay  for  them :  it  was  held,  that  the  effect  of  the 
order  was  either  to  make  A.  the  principal  dehtor  for  or  in  the  place  of  C, 
or  to  make  him  answerahle  for  the  debt,  if  C.  should  make  default (o). 

But  where  W.  undertook  to  complete  the  carpenter's  work  in  H.'s 
house,  and  find  all  materials ;  and  W.  oeing  delayed  for  want  of  credit  or 
funds  to  procure  timber,  it  was  supplied  by  M.  on  H.'s  signing  the  follow- 
ing undertaking :  "  I  agree  to  pay  M.  for  timber  to  house  in  A.  C.  out  of 
the  money  that  I  have  to  pay  W.,  provided  W.'s  work  is  completed :"  it 
was  held,  that  this  was  not  a  guarantie  to  pav  if  W.  should  fail,  but  a 
direct  undertaking  to  pay  when  the  work  should  be  completed  {p).  And 
if  a  check  drawn  upon  any  person  be  sent  by  another  to  know  if  it  be 
good,  before  he  will  receive  it,  and  such  person  says  it  will  be  honoured, 
as  he  is  indebted  to  the  drawer  of  it ;  though  the  check  turns  out  to  be 
Toid,  as  being  post  dated,  the  holder  may,  nevertheless,  recover,  on  the 
ground  of  the  sum  due  to  the  drawer  of  the  check  being  so  appropri- 
ated {q).  And  where  a  mother  took  her  son  to  school,  and  saw  the  master ; 
but  no  evidence  was  given  of  what  passed  at  this  time :  and,  afterwards, 
a  bill  was  delivered  to  the  boy*s  uncle,  who  said  it  was  quite  right  to  de- 
liver the  bill  to  him,  for  he  was  answerable :  it  was  determined  that  the 
statute  of  frauds  did  not  apply,  and  that  it  was  proper  to  leave  it  to  the 
jury  to  say,  under  these  circumstances,  whether  the  original  credit  was  not 
given  to  the  uncle  (r). 

It  will  not  be  necessary,  to  brin^  a  case  within  the  statute,  that  the  debt 
promised  to  be  paid  should  be  a  liquidated  one,  as  a  promise  to  pay  de- 
mands which  one  individual  may  have  against  another  for  unliquidated 
damages,  requires,  to  make  such  promises  valid,  that  it  should  be  in  writ- 
ing. Thus  where  A.  had  wrongfully,  and  without  the  licence  of  B., 
ridden  his  horse,  and  thereby  caused  its  death,  it  was  decided,  that  a 
promise  by  a  third  person  to  pay  the  damage  thereby  sustained  in  con- 
sideration that  B.  would  not  bring  any  action  against  A.,  was  a  collateral 
promise  within  the  statute,  and  that  it  must  be  in  writing(<).  Aeain,  in 
an  action  on  the  case  the  plaintiff*  declared  that  the  defendant,  m  con- 
sideration that  the  plaintiff*  should  let  his  gelding  out  to  hire  to  J.  S., 
promised  the  plaintiff  that  J.  S.  should  redeliver  the  gelding,  but  that  J.  S. 
never  did  redeliver  him.  It  was  objected  that  the  plaintiff  had  not  any 
remedy  against  the  party  upon  the  contract  for  not  delivering  the  gelding, 
except  by  an  action  of  trover  upon  the  subaequent  tort  in  case  of  demand 
and  refusal ;  and,  therefore,  as  such  remedy  accrued  from  a  wrong,  sub- 
sequent to  the  contract,  the  present  case  was  not  within  the  meaning  of  the 
statute :  but  the  Court  overruled  the  objection,  observing  that  the  party 
was  also  liable  in  detinue  upon  the  original  delivery  or  bailment,  the  bail- 
ment having  been  such  as  in  its  nature  required  a  redelivery,  and  if  the 
bailee  will  not  redeliver  the  thing  bailed,  the  only  adequate  remedy  is  an 
action  of  detinue  against  the  bailee ;  consequently  this  promise  of  the 
defendant,  that  J.  S.  should  redeliver  the  horse  bailed,  for  which  there  was 
a  remedy  against  J.  S.  upon  the  bailment,  was  a  collateral  promise,  and, 
therefore,  a  promise  to  answer  for  the  acts  and  default  of  another  within 
the  statute  (0. 

(o)  Langdale  v.  Parry,  2  D.  &  R.  (r)  DarntU  v.  Ftalt,  2  C.  &  l\  82. 

337.  —Best. 

(p)  Dixon  V.  Hatfield,  2  Bing.  439 ;  («)  Kirkham  ▼.  MarUr,  2  B.  &  A. 

10  Moore.  42.    And  see  the  case  of  613  ;  I  Chit.  382. 

Parkins  M,  Moravia,  1  C.  &   P.  376.  (t)  Buckmyrv.DamaU,\A.R^ym. 

—Abbott.  1085 ;  Salk.  27  ',  6  Mod.  248,  S.  C. 

(q)  Ardem  v.  Rowney,  5  £sp.  254. 
— Ellenborough. 


14M  Statutt  t^  Fnudt. 

A  ffwniie  b^  dihndut  (a  pay  Uie  ilcbl  «f  a  tbinl  penov  wliora  plwo- 
tUr  liad  (ucii    in  cotisUetMiiiu  vf  tliiying  prorvedingt  in  (Im  acUoii,  ia  I 
within  tha  itt«tule(u},    Bui  ■  pnimite  by  »  ponr  ta  exccufe  a  bsil^Kind  on   | 
AwritlobciurilDulBguiiBl  A.  it.,  ill  conNdrnlion  of  itie  plaintiff  f<>rtlca^■ 

tng  to  anvil  A.  B.  on  a  writ  alread;  oW  out,  is  not  a  praniite  (         

for  Ihe  AtU  of  anollier  under  tbc  Hatut«(j-). 

Where  the  pramlw  ia  taa6e  bj'  a  third  paitv  in  Tcferenoe  (o  ■  titit 
miaidtniiim,  though  it  be  coiinecled  with  an  old  debt,  the  case  witT  ~  ' 
b«  witliiii  th(  alatutc,  and  a  wriling  will  not  be  rc<)uired.  Thu*  it 
b««i  df  tt-rmiunl,  thai  if  a  tradesuun  having  goods  in  his  poMewian,  upan 
which  ho  hu  ■  lUii,  porU  with  tho»e  goods  ou  ihe  promise  of  a  third 
penoD  to  pay  the  demand,  sudi  prDHiice  ii  nut  within  the  itatute  of 
&>uda(^).  Su  where  ■  broW  had  a  lien  on  certain  policies  of  tn- 
(unnce  elftcted  far  hi*  principal,  foe  whom  he  had  given  acceptnncei, 
and  tlie  dvfeiidanl  proniited  tliat  he  would  provide  for  the  payment  of 
IhoM  acccptancen  as  they  became  due,  upon  the  ptaiiitifl"s  giving  up  to 
bim  such  polifiei,  in  order  that  he  might  collect  for  the  principal  the 
monat  due  thereon  froin  the  under-writen ;  wlich  waa  accordingly  done, 
•nd  the  money  wai  afterwards  received  by  the  defendant :  it  was  decided, 
that  thia  WW  not  a  nromise  for  the  debt  or  default  of  another  within  the 
•talute;  and  that  llie  plaintifT  might  recover  agaiuit  the  defendant,  m 
WcU  lor  the  breach  of  agreement  in  not  providiiw  for  the  payment  oT  the 
acceptances,  as  alio  upon  a  count  far  money  liadiind i¥eeiT«)(z). 

Upon  llio  same  principle  it  has  iieen  held,  lliat  a  promise  to  pay  rent  to 
a  landlord  goiii"  to  Jialraiii,  by  a  person  wlio  is  in  the  poisesaion  of  [be 
coodt  under  a  bill  of  sale,  or  an  auciioneer,  by  which  the  landlord  is  in- 
duced to  forego  his  distress,  is  not  a  contract  within  ttie  statute,  and  tho^ 
fore  good  wiuout  being  in  writing  (a).  So  where  plaintiff  having  dii~ 
truned,  for  rent  in  airear,  goods  which  the  tenant  wai  at  that  time  aboot 
to  sell,  agreed  with  defendants  to  deliver  up  the  goods,  and  permit  tliMD 
to  be  sold  by  one  of  the  defendants  for  the  tenant,  upon  defendant**  joint 
undertaking  to  pay  to  plaintiff  all  such  rent  as  should  i^ipear  due  to  him 
from  the  tenant ;  and  he  thereupon  delivered  up  the  distress  :  it  WM  de- 
cided that  this  B^eement  was  not  within  the  statute  of  frauds(i). 

An  undertaking,  that  if  plaintlQ'  would  discharge  A.  out  of  eudody, 
defendant  would  pay  the  debt  at  all  events,  is  not  such  a  guaiantie  to  pay 
tbe  debt  of  another  as  is  required  to  be  in  writing(c).  So  a  promiae  to 
pay  damages  by  a  third  person,  in  case  the  plaintiff  will  withdraw  a  racold 
for  trial,  is  not  within  tbe  statute  (if).  Where  a  defendant  taken  on  a 
CO.  ta.  i«  discharged  out  of  custody  hy  consent  of  tbe  plainti^  the  debt 

(u)  FiiA  V. //iilc'Nnioii,  2  Wils.94.  promised  la  pay  him,  the  latter  will 

(i)  Jarmia  V.  Algar.  S  C.  &  P.  not  lie  Malile  without  a  Bote  io  writ- 

249;  R.&  M.  34B.-Abboll.  ing;  C«lma„  y.EyUt,  2  SUrk.  02.— 

Cv)  Houtd.lch  ..  Mi(ii«,  3  Esp.  86.  Elleoboroueb. 
— Eldon,  (i)  £(Jt«ir(fi  r.  KMa,  6  M.  &  S. 

(s)  Canting  v.  A-^bert.  2  East,  326,  204. 

la)Witlu,v,$v.Leprr,2Wt\s.iOZ;  (c)    But    an    undertaliag    tbst    if 

3  Burr.  IB06  ;  Bamptan  y.  Faulin.  4  pliiatiff  would  ditchsrga  A.  and  take 

Biog.  264  ;  12  Moore,  497.     But  a  his  bill  for  the  debt,  defendaDI,  with- 

laodlord  having  authorized  a  distress  oat  indonlng  it,  would  pay  in  case  A. 

for  lent  Is  resposible  (oi  ihe  necessary  dishonoured  it,  nuil  b«  id  wcitine  ; 

Iipenses,  and  allhough  the  plaintllf  Mam  t.  Atiut.  4  V>\a%.  474;  1  M. 

was  sent  by  the  defendant  to  uke  pos-  fit  P.  294. 
sestiOB  of  the  goods  disiralaed,  who  {d)  Kmd  r.  Naih,  1  Wilt.  30S. 


( 
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itself  18  extinguished ;  and  therefore  a  promise  by  a  third  person  to  pay 
that  debt  on  condition  of  that  discharge  is  an  original  promise,  and  not 
within  the  statute  (e). 

Again,  where  A.  sells  goods  to  B.,  wlio,  being  unable  to  pay,  transfers 
them  to  C,  who  promises  A.  to  pay  for  them :  this  is  a  new  sale  to  C, 
and  not  a  mere  promise  by  C.  to  pay  the  debt  of  B.  (,/*)  And  a  count 
averring  that  J.  A.  made  a  bill  of  sale  of  goods  to  the  plaintiff*,  in  con- 
sideration of  a  debt  of  122/.  19<.  due  from  J.  A.  to  the  plaintifr,  and  that 
the  plaintiff  being  about  to  sell  the  goods,  the  defendant  undertook  to  pay 
him  122/.  19<.  if  he  would  forbear  to  sell,  does  not  show  with  sufficient 
distinctness  that  it  is  a  promise  to  pay  the  debt  of  another,  so  as  to  bring 
the  case  within  the  statute (g). 

Where  a  party  de«res  an  action  brought  against  another  person  to  be 
defended,  in  which  action  he  is  concerned,  and  may  be  benefited  by  the 
events  such  promise  is  not  within  the  statute  so  as  to  require  to  be  in 
writing  (A).  And  where  the  plaintiff,  an  occupier  of  land,  at  the  request 
of  the  defendant  and  upon  a  promise  of  indemnity,  resisted  a  suit  of  the 
vicar  for  tithes,  it  was  aecidea  not  to  be  a  promise  within  the  statute  fi). 

Where  a  party  agrees  to  pay  a  composition  to  the  creditors  of  a  uiird 
person,  they  assignmg  their  debts  to  him,  such  an  agreement  is  not  within 
the  statute  and  will  be  good  without  writing(  j).  Thus  where  A.,  being 
indebted  to  B.  and  Co.  for  goods  sold,  and,  upon  being  released  from  his 
liability,  assigned  to  the  latter  a  debt  which  was  due  to  him  from  C.  and 
Co. ;  and  notice  of  the  assignment  was  given  to  a  partner  in  the  house  of 
C.  and  Co.,  who,  by  parol,  promised  in  the  name  of  the  firm  to  pay  the 
debt  to  B.  and  Co.  out  of  the  partnership  funds :  it  was  held,  in  an  action 
by  B.  and  Co.  against  C.  and  Co.  for  money  had  and  received,  that  the 
promise  was  not  within  the  statute  (Ac).  For  what  will  amount  to  a  gua- 
rantee for  the  debt  of  another,  aeepoitj  1437. 

2.  Of  Agreements  in  Reference  to  Marriage,"] — It  is  now  settled,  not- 
withstanding former  decisions  to  the  contrary  (/),  that  this  clause  does  not 
extend  to  mutual  promises  to  marry;  consequently  such  promises  are 
binding,  although  tney  are  not  reduced  into  writing  and  signed  by  the 
party  (m). 

3.  O^ Agreements  in  Reference  to  the  Sale  of  Lands."]^ An  agreement 
conferring  an  exclusive  right  to  the  vesture  of'^land  (n),  during  a  limited 
time,  and  for  given  purposes,  is  a  contract  or  sale  of  an  interest  in,  or  at 
least  an  interest  concerning,  land ;  and  for  the  non-performance  of  such 


(«)  Go0dman  v.  Ckau,  1  B.  &  A. 
297. 

(/  )  Browning  v.  Stallard,  5  Taunt. 
450* 

(g)  BarreU  ▼.  Trumil,  4  Taunt. 
117. 

(Ji)  Hovm  V.  Martin,  1  Esp.  162. 
— Kenyon. 

(t)  Adamt  V.  Dansey,  6  Biog.  506; 
4  M.  At  P.  245.  But  in  a  case  at 
nisi  prius  it  was  held  that  a  promise 
by  the  indorser  of  ao  unpaid  note  to 
inideinaify  the  holdtT  if  he  will  proceed 
to  enforce  payment  against  the  other 
parties  on  the  note,  must  be  in  writ- 


ing, or  it  is  void  under  the  statute  of 
frauds ;  Winekworth  v.  Mills,  2  Ksp. 
464. — Kenyon. 

O)  Aiut§y  V.  Marden,  I N.  R.  124 ; 

2  Smith.  426. 

(k)  Lacy  f .  M*NeU,  4  D.  &  R.  7  ; 
Hodgson  V.  Anderson,  5  D.&  R.  735; 

3  B.  &  C.  842. 

(/)  Pkilpot  V   WalUtt,  3  Lev.  65. 

(m)  Cook  V.  Baker,  1  Str.  34 ;  Hat- 
rison  v.  Cage,  Ld.  Kaym.  386 ;  and 
see  ante,  959. 

^n)  Per  EUenborough,  C  J.  deli- 
vering the  opinion  of  the  Court  in 
Crosinf  V.  Wadswarth,  6  East,  602. 


< 

i 


IMa  lion  liiil  «xpT*E^y  and  imi 
In  ponil  {•>),  il  only  prectudp»  llie 
Ring  tbe  contncting  parly,  or  liis 
Ulivw.  on  tlic  prounil  ti  weh  contract,  and  of  lome  luppoKd   brrarl 
tbtriHif.     Hviicr  it  the  vunlract  be  executed,  the  ptriies  cannot  Lreat  ti  ta 
■  Dulliiy  (^). 

'  ' "  agrcci!  mih  hii  landlady  thai  if  she  would  accept  stiMticr  for 

in  hi*  placp,  (he  being  restrained  fnm  awignins  tbe  lease 
without  her  conxent.)  he  wciold  pay  lier4(M.  oiiloT  100^  whicu  he  nu  U 
nceivc  Tor  (he  goodwill,  if  her  contetit  nere  lAlaiaed;  and  the  party  con- 
•pnted.  he  received  tlie  lOO^  from  the  ticw  tenant,  who  was  cogniiaiit  of 
tbal  agrremeiil,  and  it  was  decided  that  he  wai  liable  to  the  landlady  in 
an  actinn  for  money  liad  and  received  to  her  use,  the  connderBtion  being 
urculed,  and  ihcitfore  the  caac  beiiig  taken  out  of  the  itiitute  of  frandx, 
■t  ■  routraet  for  an  iniernst  in  land  (if).  So  where  on  agent,  who  received 
jiuUlinent*  of  annuities  for  hi*  principal,  pwd  over  initalments  he  had  not 
rtccived,  and  charged  commiuuoii  on  theni,  ic  waa  held  that  the  agree- 
ment to  be  reiponaible  to  his  principal  for  the  annuities  need  not  to  be  in 
wri^g,  ai  the  contract  was  executed  when  he  paid  over  the  money  he 
llad  received  ( r). 

But  although  the  contract  ii  not  itMlf  wholly  rmA  under  Ae  Matnte   ' 
merely  on  account  of  its  being  by  parol,  ao  that  if  the  same  be  executed, 
il  cniinul  he  Ircaled  as  a  iiullily.  yet  while  il  reniaina  execulory,  it  may  be 
diBcharged  by  parol,  before  any  thing  ti  done  under  it  whjcli  caa  amontit 
to  a  parol  execution  of  it  (i). 

Under  this  clause  of  the  act  it  has  been  decided  that  if  A.  agree  with  B. 
to  let  him  land  rent-free,  on  condition  that  A.  shall  have  a  moiety  of  the 
two  succeeding  crops,  such  agreement  is  not  within  tbe  statute  (f ). 

Il  has  also  been  delermined  that  a  contract  by  the  owner  of  a  close 
cropped  with  potatoes,  mnde  on  the  2lBt  of  November,  to  sell  to  the  de- 
fendant the  potatoes  at  so  much  a  sack,  the  defendant  to  get  them  out  of 
the  ground  immediately,  is  not  a  contract  for  an  interest  in  land ;  but  the 
same  as  if  the  potatoes,  which  had  done  growing  and  were  to  be  taken  up 
immediately,  had  been  sold  in  a  warehouse,  whence  they  were  to  be  re 


(d)  Il  moy  be  aoliced  heie  that  iha 
statute  does  notiavahdale  an  eiecuted 
paiol  uootracL.  so  aa  to  prevent  a  parlj 

breach  o(  il,  where  (he  breach  does  not 
relale  to  an  inlerest  in  land,  jlihough 

defendant  shall  be  subhliluled  as  tenant 
in  tbe  Head  of  the  piainlifls,  of  pre- 

Ltgbum,  1  Gow,  100— Dallas. 

(p)  Sel*.  N.  P.  836. 

(j)  Grj/ffiA  V.  Y.m«g.  n  East,  513. 
PlaintilT  ha«in|r  really  bargained  niih 
J.  E.  for  the  lale  of  some  huuses,  sold 
the  bargain  to  defendant  for  *0I. ;  and 
J.  E.  at  theieque*!  ol  defendant,  con- 
veyed the  prcmiaea  to  P.,  who  waa  not 
a  tiustec  for  defendtnt :  a  verdict  having 


been  found  for  tbe  plaintiff  in  an  ac- 
tion Tor  the  recovei;  of  this  VH.  the 
Couit  refused  to  eolei  a  DaDaoil,  which 
was  moved  for  on  the  giouitds,  first, 
that  the  oral  bargain  for  the  interest  in 
the  houses  could  neier  bave  been  en- 
forced, and  therefore  coald  not  foim 
tlie  cODSideratioD  of  an  suumpsil ; 
GBCoadly,  that  the  h 


veyed  to  the  defend 


;  Sn. 

Barlltll  V.  FicktrigitI,  4  El^t,  &ST.  n. 
(r)  Skaw  v.  IfoodcM*.  7  B.  &C.  73. 
(>)   Cmtby  V.  II'odiKoriA,  6  East, 

6oa. 

(i)  Fauller  V.  Kllli«gbr«la.  1  B.  & 
P.  397  i  and  ace  Hritmw  v.  If'addinf 
Hh,  2  13.  &  p.  452. 
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moved  by  the  defendant  (u),  and,  consequently,  that  the  right  of  the 
purchaser  to  enter  the  field  to  take  up  the  crop  was  a  mere  easement.  So 
where  defendant,  on  the  12th  of  October,  agreed  to  sell  to  plaintiff  all  the 
potatoes  then  growing  on  three  acres,  at  so  much  per  acre,  to  be  dug  up 
and  carried  away  by  plaintiff,  and  plaintiff  paid  40/.  to  defendant  under 
the  agreement,  and  dug  a  part  and  carried  away  a  part  of  those  du?,  but 
was  prevented  by  the  defendant  from  digging  and  carrying  away  the  re* 
sidue ;  it  was  considered,  that  he  was  entitled  to  recover  for  this  breach  of 
the  agreement,  and  that  such  agreement  was  not  within  this  section  of 
the  statute  (jt). 

And  an  agreement  made  on  the  25th  of  September,  for  the  sale  of  a 
then  growing  crop  of  potatoes,  is  not  a  contract  or  sale  of  any  lands,  tene- 
ments, or  any  interest  in  or  concerning  them,  within  the  statute,  but  a  sale 
of  goods,  wares,  and  merchandize  within  the  seventeenth  section  (y). 

In  another  case,  A.  being  owner  of  trees  growin?  on  his  land,  verbally 
agreed  with  B.,  while  they  were  standing,  to  sell  him  the  timber  at  so 
much  per  foot  B.  afterwards  offered  to  sell  the  butts  of  the  trees  to  a 
third  person,  and  said  he  would  convert  the  tops  into  building  stuff.  A. 
afterwards,  by  letter,  requested  B.  to  pay  for  the  timber,  which  he,  B.,  had 
bought  of  him.  B.  wrote  a  letter  in  answer,  stating  that  he  had  bought 
the  timber,  but  that  he  bought  it  to  be  sound  and  good,  and  that  it  was 
not  so.  It  was  determined  that  this  contract  was  not  within  this  clause 
of  the  statute,  conferring  no  interest  in  the  land  in  the  vendee,  but  was  a 
mere  contract  for  goods  under  the  seventeenth  section  (z), 

A  short  time  before  the  expiration  of  a  lease  of  a  house,  the  landlord 
agreed  with  the  tenant  to  purchase  his  fixtures  at  a  valuation.  The  lease 
expired,  and  the  tenant  having  quitted  possession  of  the  premises  without 
severing  the  fixtures,  sent  the  key  to  the  landlord.  The  broker,  appointed 
by  the  latter,  afterwards  appraised  the  fixtures  at  more  than  10/.,  and 
signed  the  valuation :  it  was  held,  that  the  plaintiff  having,  at  the  defend- 
ant's request,  waived  his  right  to  remove  the  fixtures,  the  matter  bargained 
for  was  not  an  interest  in  land  within  24  Car.  II.  c.  3,  s.  4,  and  that  the 
amount  ascertained  by  the  broker  might  be  recovered  in  indebitatus  at- 
sumpsit  for  fixtures  and  effects  bargained  and  sold,  without  proving  a  note, 
&c.  in  writing  (a). 

The  cases  above  referred  to  of  the  sale  of  crops  were  decided  upon  the 
ground  that  the  land  was  a  mere  warehouse  for  such  crops  sold,  in  which 
the  vendee  had  no  such  an  interest  as  would  have  supported  an  action  of 
ejectment.  But  where  from  the  circumstances  of  the  case  an  interest  must 
necessarily  pass  to  the  vendee,  the  agreement  will  come  within  the  opera- 
tion of  the  statute,  and  must  be  in  writing.  Thus  a  sale  of  growing  tur- 
nips, no  time  being  stipvlated  for  their  removal,  and  the  degree  of  their 
maturity  not  being  positively  found,  is  a  sale  of  an  interest  in  land  within 
the  statute  (6).  And  so  is  a  contract  with  the  owner  of  a  close  for  the  pur- 
chase of  a  crowing  crop  of  grass  there,  for  the  purpose  of  being  mown  and 
made  into  hav  by  the  vendee  (c),  as  the  interest  conferred  by  such  a  con- 
tract, being  the  prim&  vestura,  is  an  interest  for  which  trespass  lies,  and 
also  trespass  quare  clausum  fregit. 

In  a  very  late  case,  in  an  action  of  assumpsit  on  an  account  stated,  the 

(ii)  Parker  ▼.  Staniland,  11  East,  (s)  Smith  v.  Sumam,  4  M.  &  K. 

362.  456;  9  B.  &  C.  561. 

(x)  Warwick  v.  Bruce,  2  M.  &  S.  (a)  HalUn  v.  Runder,  3  Tyr.  969. 

205.  (6)  Emmerion  v.  Heelis,  2  Tauot.  38. 

(y)  Evans  v.  Roberlt,  6  B.  &  C.  (e)  Crosby  w.  Wadsworth,  6  East, 

829.  ^2 }  5.  q. !}  Smith,  659. 


I 


I  US4  Statute  of  Fnwlt. 

d«litndant  pltadvd.  thai  Wrure  tlia  taking  of  th*aG0Ountl)iM«««*STitlaI 
agrerneiit  (oi  iba  anle  of  cortun  cro|i*  urowini;  upon  (lie  plaioiiflTa  land, 
and  for  work  and  labour  done  and  uacd  in  preparing  th«  land  for  tSla^f : 
Bad  that  llicre  «iu  d  trealy  lor  (Iw  plniiitini  tithiMj;,  aod  the  dtfrodaiibi 
takbg  ill*  laiid  for  fuurlcvo  yvara,  tu  which  the  drfrndant  uwenlcd  -,  and 
tiiot  tht  money  to  be  paid  foi  the  croiia,  and  thr  worii,  labour,  mi4  mau- 
riala,  WBi  the  money  concerning  which  the  accoont  wai  stated,  and  that 
(her*  wa«  no  aureFmt'tJt  in  trriUng,  or  any  note  thercaf.  Td  tliia  plea  thr 
pbuntiff  repllnl,  that  befun  Iha  account  wna  »Utrd  ihe  J«&ndwii  had 
mown  the  crcp*  and  Itilcen  them  to  hi>  own  iim.  and  hnd  received  the 
amount  of  the  work  and  bbout  and  material.  The  dcfeiidaut  rrfaiaed. 
travenib^  that  he  had  out  down  tlir  crop*  and  raceited  the  amount  of 
the  work  and  labour,  Ike.  before  tlie  *tal!ng  of  thf  account :  to  wMch 
there  waa  a  general  demurrer :  and  on  ita  coming  on  for  aiifuinenl.  it  woa 
dvcidvd,  that  the  contract,  w  utpearing  on  the  pleodiugi,  was  nitliin  the  - 
■UtutA  of  frauds,  and  that  the  plain tifl'cvuld  not  rocoier. 

In  the  ume  case  the  declaraljon  slated  that  the  pUiTililT  wai  poueued 
of  a  form,  upon  which  were  certain  growinc  cropi,  and  on  whidi  the  plain- 
till  hud  done  work  and  labour,  and  ex|iei>dcd  certain  matcriala  in  makiiig 
the  lands  ready  for  tillage,  of  which  work,  labour,  and  materiab,  be  the 
plaintiff  hud  not  derived  the  beneGl ;  and  tliat  in  canaidetation  that  the 

tintiff  would  let  tlie  iarm  la  the  defendaut  for  laurtMa  yean,  die  defen- 
it  undertook  to  take  the  crop*  ajid  pay  ioT  ibem,  and  for  tha  wvA, 
labour,  nnd  malerinls,  aceiirdiug  to  a  valuation  ;  there  were  averments, 
that  pluiiiliil'  let  Ilit  funii  accordingly,  and  left  lbs  crops  upon  il,  and 
that  the  defendant  took  ponession  of  the  farm,  and  had  tlie  benefit  of 
the  work,  labour,  and  materials,  and  that  the  Taluatiou  was  made,  bat 
that  defendant  did  not  pay  :  to  this  there  was  a  plea,  that  the  crqia 
■nd  the  benefil  of  the  work,  labour,  and  maleriala,  were  not  ex- 
pected or  reserved  out  of  the  letting  or  agreement  to  let,  and  that 
there  was  no  agreement  in  writing  in  respect  of  thoae  cauies  of  •ction, 
or  any  memorandum  or  note  thereof  aigned  by  the  defendant  or  any 
person  by  him  lawfully  authorized :  it  was  decided,  on  demurrer,  that  tlie 
contract  was  for  an  interest  in  land,  and  tliat  the  right  to  the  crc^ 
and  the  benefit  of  the  work  and  labour  were  both  of  them  an  interat  m 
land  wilhiD  the  fourth  section  of  the  statute  of  frauds.  Again  :  to  an  ode- 
bitalut  count  for  crops  bargained  and  sold,  and  under  and  by  rirtne  of 
mich  bargam  and  sale,  accepted  and  taken,  and  had  and  received  and  cut 
dowD  by  the  defendant,  defendant  pleaded,  that  the  crops  at  the  time  of 
the  bargiun  and  aale  were  growing  upon  and  fixed  to  certain  laiida,  and 
that  before  the  bargain  and  sale  there  was  a  treaty  on  foot  between  &» 
pUintiff  and  defendant,  by  which  it  was  supposed  that  the  plaintiff  abooU 
let  the  lands  to  the  defendant,  and  that  the  defendant  should  take  there- 
with the  said  crops,  and  that  the  defendant  assented  to  lbs  treaty  ;  and 
that  in  order  to  carry  the  treaty  into  effect  the  suwosed  batgain  aad  hIc 
was  verbally  contracted  between  the  plaintifi'anddefendant,  and  that  dicr« 
was  no  agreement  in  writing,  or  any  memorandum  or  note  thereof:  it 
was  held,  that  the  crops  were  at  the  time  of  the  bargain  and  tale  on  in- 
terett  in  the  land,  and  that  the  case  was  within  the  atatute  of  frauda ;  and 
the  same  point  was  held  on  a  similar  plea  to  a  count  for  work,  labour,  and 
materials  (d). 

The  sale  of  growing  underwood,  to  be  cut  by  the  purchaser,  confers  on 
interest  in  the  land  under  the  statute  (e).     And  so  does  a  contract  for  (iu* 

(d)  Falmeuih  ( Ear/)  ,.  Tlumai,  1  C.  b  U.  89 ;  3  Tjr.  36. 
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nisbed  lodgines  (/).    A  sale  of  lands  by  auction  also  comes  witbin  the 
operation  of  this  clause  (g), 

4.  Of  Agreements  not  to  be  performed  within  the  Year.'] — By  this 
clause  of  the  statute  all  agreements  are  excepted  which  are  not  to  be  per- 
formed  within  the  space  of  one  year  from  the  making  thereof.  The  ques- 
tion under  tliis  clause  will  turn  upon  the  contract,  and  not  upon  the  facts 
of  the  case,  as  they  may  subsequently  happen.  For  if  it  appear  to  have 
been  the  understanding  of  the  parties  to  tne  contract  at  the  time,  that  it 
was  not  to  be  completed  within  a  year,  though  it  might  and  was  in  fact  in 
part  performed  within  that  time,  it  is  within  the  statute ;  and  if  not  in 
writing  signed  by  the  party  to  be  charged,  &c.,  it  cannot  be  enforced 
against  him  (A). 

On  the  other  hand  it  has  been  detennined  that  a  promise  to  pay  money 
on  the  return  of  a  ship,  which  happened  not  to  return  within  two  years 
after  the  promise  made,  was  not  within  the  statute,  for^  by  possibility, 
the  ship  might  have  returned  within  the  year(i). 

From  these  cases,  therefore,  it  will  be  seen  that  where  an  agreement  is 
to  be  performed  on  a  contingency,  which  may  happen  within  the  year  after 
it  is  made,  and  it  does  not  appear  on  the  face  of  tne  agreement  that  it  is 
to  be  performed  after  the  year,  it  does  not  fall  within  the  statute. 
Hence,  in  accordance  with  this  rule,  it  has  been  decided  that  an  agree- 
ment to  leave  money  by  will  need  not  be  in  writing,  although  uncertain 
as  to  the  time  of  performance  {k). 

A  contract  for  a  year's  service  to  commence  at  a  subsequent  day,  is  a 
contract  not  to  be  performed  within  the  year,  and  therefore  must  be  in 
writing  (/).  And  so  is  an  agreement  to  hire  a  carriage  for  more  than  one 
year,  determinable  by  the  custom  of  the  trade,  at  any  tnne,  upon  payment 
of  a  year  8  hire  (m)  ;  or  an  agreement  to  enter  into  partnership  K>r  ten 
years  (ii).  But  where  the  services  of  a  clerk  had  been  continued  for 
some  years,  in  an  action  for  dismissing  before  the  end  of  a  current  year, 
it  was  held  that  the  agreement  need  not  be  in  writing  (o). 


(/)  Jnman  v.  Stamp,  1  SUrk.  12; 
Edgt  V.  Stafford,  1  C.  Oc  J.  391  ;  1 
Tvr.  293. 

(g)  Walker  v.  ComiahU,  1  B.  &  .P 
306  i  5.  C.  2  £sp.  659. 

{h)  BoyJeU  v.  Drummond,  1 1  East. 
142 ;  2  Camp.  157.  In  a  recent  case, 
where  a  party  agreed  to  take  a  work 
which  was  to  be  published  in  twenty- 
foar  nninbers,  at  intervals  of  two 
months,  and  after  receiving  several 
numbers  refused  to  take  any  more, 
though  he  had  notice  from  the  publisher 
that  the  others  were  ready  for  him  if  he 
would  send  for  them ;  and  the  plain- 
tiff, the  assignee  of  the  publisher,  who 
had  become  bankrupt,  sued  him  for 
the  value  of  the  whole.  The  jury 
having  found  a  verdict  for  the  plain- 
tiff for  the  price  of  the  numbers  re- 
ceived by  the  defendant,  the  Court  re- 
fused to  disturb  it,  although  it  was 
contended  that  the  contract  was  en- 


tire, and  void  under  the  fourth  section 
of  the  statute  of  fiauds,  it  nor  having 
been  reduced  into  writing,  or  to  be 
performed  within  a  year;  Mavar  v. 
Pyne,  1 1  Moore,  2 ;  3  Bing.  285 ;  2 
C.  &  P.  91. 

(i)  Anon.  Salk.  t80  ;  recognised 
by  Wilmot,  J  3  Burr.  1281 ;  and  see 
Petor  V.  Compton,  Skin.  353;  and 
Fenton  v.  EmbUrs,  3  Burr.  1278;  S, 
C.  1  Bla.  R.  353. 

(h)  Fenton  v.  Emblert,  3  Burr. 
1278;  1  W.  Black.  353;  WelU  v. 
Horton,  12  Moore,  176  ;  4  Bing.  40. 

(/)  BracegirdU  v.  Heatd,  IB.  6c  A. 
722. 

(m)  Bureh  v.  Liverpool  (Earl\  4 
M.  &  R.  380;  9  B.  &  C.  392. 

(n)  Williams  v.  Jona,  7  D.  &  R. 
548 ;  5  B.  &  C.  108. 

(o)  Buston  V.  Collyer,  4  Bing.  309; 
2  C.  &  P.  607. 


Hst  ic  uBdaOueJ  &r  cooadnatiaB  fcr  &r  noiW.  u  «fB  b  tW  prv- 

BBC  itwJ.fi  Old  liuff.fjft  »h«T  or«  promised  in  H-ridnp  to  pmy  lb*  drfj 
r/ J  li.  i-i  [«rv?i!.  B'.ji.j:  itilrn^  '-^i  wljl  cf.yiifratioii,  it  su  boidtn  llui 
panJ  rridnice  at  iht  camidcnlioa  vat  jpadrnkablt ;  and  eopwqBt  litfj . 
toA  pooiur  appraring  lo  he  viUxut  mnd^oxicm  spoil  tktjinr  ef  the 
wrilltn  r^fof t»f^l.  it  »i  vkiAia  pmrtim,  aod  g>T«  do  came  irf'  actiMl- 
Bot  it  aiil  be  ntGdent  if  ibe  noadcntioa  ^pnr  bjr  necOBaij  infirmn 
and  impliatkm  '  />)■ 

Tbii  oniidf  rstioD  must  be  a  gooi  iegtl  axxAeia&ro,  as  in  Ibe  caK  of 
BUT  oiImt  promiw  If'.  Tbns  vliRv  an  auctionFFT'i  mvipt  for  tbe  depeait 
«u  tel  up  u  an  i^rremrat,  il  wta  rqecltd,  became  it  did  n<it  itate  tbe  price 
to  be  paki  Tor  the  eitBlr(r).  Bui  if  a  letter  pmpnlj  aigned  doei  not  COD- 
Uio  tbe  vhole  agrremroi.  yet  if  K  ictnallj  le&r  to  ■  vrithig  that  doM,  11 
Till  be  mfBcirtit.  iboupli  tbe  latter  aritin^  it  not  sgncd,  aid  panJ  eiidencc 
b  admissibte  to  show  the  ufnri/f  of  the  ^libag  lefeiied  ti>(i).  The  *grtf 
meat  cannot  be  enfurced  unleas  both  the  contracting  partiet  are  ikaned  in 

•■(')■ 

An  undertaking  Id  wrrting  (o  guarantee  the  debt  of  another  iiniffidait 
■itbin  the  tiatule,  without  itating  any  coniideration  a*  between  tbe  at- 
dilor  and  (he  lurelj  («). 

A  mrmoTandum  may  be  bad  in  part  forvant  of  a  tufficientconiidenlioli 
appealing  to  Und  tbe  party  in  reference  to  that  pait,  and  yet  be  good  for 
the  remainder,  for  wliich  a  lufficieat  ccxiuderation  appean.     Tho*  where 


G64. 
(p>If 


r.truiiami,  IDB.&C. 


Ilm.  S  East,  10 
1  SBilb,299;  Saurndtn  t.  WaktHrld. 
4  B.  &  A.  595  ;  and  tee  GmlJua 
C*«K.   1   B.  &  A.  297;  Aiki-un 
Cvltr.  i  Chil.  403. 

())  Barrtll  i.   Traiull,   4  TaoDL 

in. 

(r)  Blagdtn  j.  Bradbtar,  12  Ve*. 


(i)  Climmm  1.  CmAt,  1  Scfa.  &  Lef. 
22 ;  Attn  1.  BnneU,  3  Tiaat.  169  ; 
Gtria*  1.  Trtialym:  1  Piic«,  64 ; 
Ctaper  T.  Smiti,  IS  Eut,  103  ;  Sng. 
V.  &  P.  76  ;  Hic^rdj  v.  Ptntr,  6 
B.  tt  C.  437  ;  Smuk  i.  Sunam,  9  B. 
&C.56I. 

(0  CAarJn«d>.D.bA/B«J/W. 
1  Atk.497;  M.&  M.133. 

(«)  £ipari(Canfu«i,  IS  Vsa.  jun. 
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a  guarantee  was  a9  follows :  **  I  engage  to  pay  (plaintiff)  for  all  the  gas 
which  may  be  consumed  in  the  Minor  Theatre,  &c.  during  the  time  it  is 
occupied  by  A .  B. ;  and  I  also  engage  to  pay  for  all  arrears  which  may  be 
now  due :"  it  was  decided,  that  the  arrangement  was  void  as  to  the  arrears, 
but  that  the  amount  of  gas  subsequently  supplied  might  be  recovered  under 
a  count  for  goods  sold  (v).  And  if  an  action  be  brought  for  the  non-per- 
formance of  the  promise,  it  is  not  necessary  that  it  should  be  stated  in  the 
declaration  that  the  agreement  was  in  writing ;  it  will  be  sufficient  for  the 
plaintiff  to  produce  a  written  agreement  in  evidence  at  the  trial ;  but  if 
such  agreement  be  pleaded  in  bar  of  another  action,  it  must  be  shown  on 
the  face  of  the  plea  that  it  was  in  writing,  for  otherwise  it  would  not  ap- 
pear that  it  was  an  agreement  whereon  an  action  might  be  maintained  (x). 

1.  Memorandum  necessurt/  of  the  Guarantiefor  the  Debt  of  another  (y)."] 
— A  guarantie  m  writing  to  pay  for  any  goods  which  the  vendor  delivers  to 
a  third  person,  is  good  within  the  statute,  as  containing  a  sufficient  de- 
scription as  well  of  the  consideration  of  the  promise,  (namely,  the  delivery 
of  the  goods  when  made),  as  of  the  promise  itself;  both  of  which,  as  we 
have  shown,  are  included  in  the  word  **  agreement,"  and  required  to  be 
reduced  into  writing,  &c,  (z).  So  a  guarantie  in  the  following  words : 
**  Entertaining  the  highest  opinion  of  P.  C/s  integrity  of  character,  as 
well  as  propriety  of  conduct,  we  therefore  hold  ourselves  responsible  to 
you  in  tlie  sum  of  500/.  sterling  for  his  discharging  faithfully  and  honestly 
any  duty  assigned  to  or  trust  reposed  in  him ;  and  we  are  ready  to  exe- 
cute bonds  to  that  effect,  and  for  that  or  any  larger  amount  that  may  be 
necessary,  whenever  you  require  it,"  expresses  a  sufficient  consideration 
by  necessary  inference,  viz.  m  the  employment  of  P.  C.  (a). 

Where  the  defendant  signed  and  ^ve  a  guarantie  to  the  plaintiff,  stat- 
ins that  his  ship  was  chartered ;  and  that  the  charterer  having  paid  one 
half  the  freight,  and  given  the  plaintiff  his  acceptance  for  the  remaining 
half  at  four  month's  cUite,  the  defendant  engaged  to  be  accountable  to  the 
plaintiff  for  the  amount  of  the  said  acceptance,  should  it  not  be  paid 
when  due  :  it  was  decided,  that  the  consideration  clearly  appeared  on  the 
face  of  such  guarantie,  as  the  bill  would  not  have  been  taken  unless  thus 
signed  (6). 

An  aereement  in  these  words :  ''  I  agree  to  be  security  to  you  for  J.  C, 
late  in  the  employ  of  Mr.  P.,  for  whatever  (while  in  your  employ)  you 
may  trust  him  with,  and  in  case  of  default  to  make  the  same  good,"  dis- 
closes a  sufficient  consideration,  and  is  binding  (r).  A  guarantie  in  these 
terms:  "  I  do  hereby  agree  to  become  surety  for  R.  G.  now  your  traveller. 


(v)  Woodr.  Beiaon,2  C.  &  J.  95; 
2  Tyr.  98 ;  1  Price's  P.  C  169. 

(x)  Ciue  V.  Barhgr,  T.  Raym.  460. 

(y)  A  letter  addressed  by  the  de- 
feodant  to  Mr.  O.,  who  was  the  plain- 
tiff's attorney,  staUng  that  "the  bearer, 
D.  Williams,  has  a  sam  of  money  to 
receive  from  a  client  of  mine  some  day 
next  week,  and  1  trust  you  will  give 
him  indulgence  till  that  day,  when  I 
undertake  to  see  you  paid,"  and  signed 
by  the  defendant,  is  evidence  to  charge 
hiro  with  debt  due  from  Williams  to 
the  plaintiff,  upon  parol  proof  of  its 
amount,  and  that  Mr.  O.,  to  whom  it 
was  addressed,  was  the  attorney  of  the 


plaintiff,  and  received  the  letter  in  that 
character  from  Williams  the  bearer, 
and  not  as  the  principal  and  creditor ; 
Bateman  v.  Phillips,  15  East,  272. 

(t)  Statit  V.  LiU,  9  East,  348;  I 
Camp.  242  ;  S.  P.  Warrington  v. 
Furber,  6  Esp.  89;  8  East,  242; 
Ruvell  V.  Ma$eUy,  6  Moore,  521;  3 
B.  &  B.  211. 

(a)  Ly$aght  v.  Walkn,  5  Bing. 
N.S.  1. 

(b)  Pace  V.  Marsh,  8  Moore,  59  ; 
1  Bing.  216. 

(c)  Newbury  v.  Amutrong,  6  Bing. 
201 ;  S.  C.  3  M.&  P.  509;  4  C.  & 
P.  59  ;  M.  &  M.  389. 
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■ufficimt  to 

pUiinlillii  wmilil  ki-t-p  Hiid  coiitiiuu'  (he  inwllpr  iu  iSne'tr  arrTicc  (dj. 

T\ut  jilaiiiliH',  being  a  mcrctunt  abrtutd,  wu  in  tltr  liubit  of  dealing  with 
J.  S.,  ■nil  having  shippcid  goodi  for  liim  to  the  amount  of  IU'26/..  and 
■mperting  hi>  solrency,  rtqunted  the  defendant  tu  enter  inlo  a  euftmndl 
for  ihv  pnynmnl  of  the  above  «iim  ;  when  b«  wrote  o  Irtter  adJrcHcd  U 
llw  j^iiiliff,  Hating,  "  that  J.  S.  having  accepted  a  bill  draim  on  bioi  1^ 
tlw  plaintill'  for  lO'ilii.  he  fnve  his  guarDDtie  for  the  due  payment  uf  tha 
iBinc  in  CMe  it  thould  be  dishonoured  by  the  acceptor :"  it  waa  bold,  IhM 
thi*  waa  a  nifficient  agreemtnt  to  bind  the  defendant  for  the  payment  «f 
the  gmd*  (r).  Where  A^  by  letter,  entered  into  an  agr^^ntent  with  Bk, 
who  acknowledged  iti  lermi  by  writing  b  menioraiiduni  at  the  {oat  att 
copy  uflh*  letter,  aud  aigning  it;  aod  nAerwarda  C.  became  guarantee  for 
B.  Ui  A.  by  an  iodonement  on  the  back  of  the  copy  of  the  same  letler, 
referring  to  the  tmn«  of  the  ngrcemcnt  therein  contained  :  it  naa  brld,  in 
nil  nction  on  the  guaraiitie,  tlint  the  reference  by  the  indorsement  to  iIm 
(omm  of  the  agreement  aa  fanning  pari  of  one  transaction,  vaa  a  mfiicient 
ni^iiiorandum  of  the  canaideralion  witliin  the  statute  ( f). 

But  where  the  defendant  addrcaspd  the  followiug  letter  to  the  plunliffi, 
which  he  dated  and  si^ed  :   "Tu  t)ie  ntnoiiiil  of  lOOl.  consider  me  at  m>- 
aunty  an  J-  C.'i  arcr'iiTt  "  i>  k^-'  iV.^ir'nnined  Iliat  it  waa  not  a  auffidenl    , 
mttnaranduin  to  bln^l  '      .:  :-  ..|    .'     rulir  the  statute;  the  connderaliaB 
orproniisc  for  the  u],  /  Ijton  expressed  in  such  letter  (i). 

Another  case  w,v  i-    Morley  and  Co.       We  hereby 

-rnmiBe  that  your  drofl  on  WiUiam  Clarke,  Son,  and  Co.,  dne  at  Mem. 
laitennana'  at  six  months,  on  the  27th  November  next,  (hall  be  then 
paid  out  of  money  to  be  received  from  St  Phillip'B  Church,  say  amount 
l7iL  13i.  Sd.  W.  Clarke,  W.  Boolhhy;"  it  waa  held,  that  this  under- 
taking was  void,  no  conaidcration  appearing  for  Boothby's  promise  (A). 

A  guaranlic  for  payment  of  the  debt  and  cosla  in  an  action  pending 
agtdnat  a  third  person,  unless  paid  by  a  certain  day,  waa  En  writing,  but 
did  not  stipulate  for  furbearance  of  the  action.  An  action  having  been 
brought  on  the  gnaranlie,  the  declaration  alleged  a  slay  of  flitther  pro- 
ceedings in  the  hrs'  action  as  the  eonsideration  for  the  promise  :  it  waa 
considered  that  no  such  conatderation  appeared  on  the  written  initrument, 
or  could  iiecesaorily  be  implied  from  it,  ao  oa  to  aatiafy  the  Itatute  (i). 

It  is  not  necessary  that  all  the  requirements  of  the  statute  ihould  be 
found  in  one  )>aper,  aince  if  they  are  contained  in  several,  so  that  proper 
reference  be  made  from  one  to  the  other,  it  will  be  sufficient.  Hence 
where  the  defendant  undeltook  to  guarantee  to  the  plaintifi  (assignees  of 
a  bankrupt)  the  payment  of  lOOL  due  to  the  eatate  of  the  banknint  tmm 
J.  S.  for  articles  delivered  to  the  latter  for  the  use  of  his  trade,  to  Uiat  the 
guarantie  should  not  be  put  in  force  against  the  defendant  for  two  whole 
yeara  from  the  date  thereof;  and  the  defendant,  previously  to  the  guaran- 
tie, wrote  a  letter  to  the  plaintifis  proposing  the  terma  on  which  it  waa  to  be 
given,  andafterwardsrecognizedit:  it  wasdetennined.thattfaecorreipond- 
ence  and  guarantie  were  to  be  taken  together,  and  constituted  a  sufficient 

(h)  Morltv  V.   BeMby.   3  Biog. 

107;  IOMoora,3»S. 

IS.  (0  C<rit  V.  Dyer,  1  Tyt.  304  ;  I  C. 

(/)  SlaulT.LiddaTd,8Koon,2;       &  J.  461 ;  and  see  itnibrun  v.  Ha«. 

1  Ding.  196.  Men,  1  H.  Black.  120 ;  Crrti  ».  5m«il. 

(g)  Jtnkini  V.  RnnuMi,  6  Moore,      n>i>d,  1  Esp.  131. 
86  1  3  B.  &  B,  14. 
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consideration  for  the  promise,  within  the  fourth  section  of  the  statute ; 
although  it  was  ohjected  that  no  consideration  was  expressed  on  the  face 
of  the  guarantie  itself  (/c).  In  cases  where  a  promise  on  a  consideration 
not  to  sue  out  execution  on  a  judgment  against  another  is  at  its  com- 
mencement hy  parol,  yet  if  it  he  afterwards  acknowledged  in  writing  to  a 
third  party,  it  is  not  within  the  statute  (/). 

But  where  a  guarantie  is  written  as  an  offer  to  the  party  guaranteed,  it 
will  be  necessary  to  prove  that  he  accepted  it ;  since  such  writing  is  not 
binding  unless  the  creditor  accede  to  the  terms  in  writing  (ut) .  Hence  where 
a  paper  writing  was  given  by  the  defendant  to  A.  (to  whose  house  the  plain- 
tiffs had  declined  to  funiish  goods  on  their  credit  alone)  to  tins  effect :  "  I 
understand  that  A.  and  Co.  nave  given  you  an  order  for  rigging,  &c.  I 
can  assure  you,  from  what  I  know  of  A/s  honour  and  probity,  you  will 
be  perfectly  safe  in  crediting  them  to  that  amount;  indeed  I  nave  no  ob- 
jection to  guarantee  you  against  any  loss  from  giving  them  this  credit  ;*' 
which  paper  was  handed  over  by  A.  to  the  plaintifib,  together  with  a  gua- 
rantie from  another  house,  which  they  required  in  addition;  and  the 
goods  were  thereupon  furnished :  it  was  held,  that  the  paper  did  not 
amount  to  a  guarantie,  there  being  no  notice  given  by  the  plamtifis  to  the 
defendant  that  they  accepted  it  as  such,  nor  any  consent  of  the  defendant 
that  it  should  be  a  conclusive  guarantie  (n).  So  in  another  case,  in  an 
action  on  a  guarantie,  the  plamtiff*  gave  in  evidence  a  letter  in  the  hand- 
writing of  the  defendant,  but  without  date,  which  latter  stated  "  I  have 
no  objection  to  guarantee  the  pajrment  of  the  rent  as  far  as  each  quarter, 
during  Mr.  T.  Want's  continuance  in  possession."  He  also  proved  that 
T.  Want  rented  certain  premises  from  nim  :  but  it  was  decided  that  this 
was  not  sufficient,  without  showing  that  the  plaintiff*  accepted  the  defend- 
ant's offer  (o). 

But  where  A.,  an  agent  for  some  manufacturers,  sold  to  B.,  who  like- 
wise acted  as  an  agent,  a  Quantity  of  shoes,  and  received  certain  bills  of 
exchange  in  payment ;  ana  B.,  bleing  pressed  to  indorse  them,  refused, 
but  wrote  a  letter  to  A.,  in  which  he  inclosed  the  bills,  and  added,  *^  that 
should  they  not  be  honoured  when  due,  he,  B.,  would  see  them  paid : 
this  was  held  a  sufficient  agreement  within  the  statute  to  bind  B.  to  pay  for 
the  goods,  in  default  of  his  principal  (p). 

2.  Of  the  Signature,] — The  words  of  the  clause  in  reference  to  this 
subject  are,  "  and  signed  bv  the  party  to  be  chaiged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized."  Under  this  clause  it 
has  been  decided  that  the  agreement  will  be  good  if  signed  only  by  the 
party  to  be  charged,  and  not  by  the  other  party  (9).  Where  tne  agree- 
ment is  signed  by  an  agent,  it  is  not  necessary  that  such  agent  should  be 
appointed  by  writing  (r) ;  but  he  must  be  a  third  person,  and  not  one  of 
the  parties  (s). 


(k)  Coe  V.  Duffield,  7  Moore.  252. 

(i)  Lonzf«iU>wv,{ViUiams,Pe9ke*i 
Add.  Cas.  225. — Lawrence. 

(m)  Gaunt  v.  Hill,  1 'Stark.  10.— 
Elleoborough. 

(n)  M*Iver  v.  Bichardson,  1  M.  & 
S.  557. 

(o)  Symmonsv.TTant,  2  Stark.  370. 
— Holrojd. 

(p)  Morris  v.  Staety,  Holt,  153.— 
Gibbs. 


(q)  Layihoarp  v.  Bryant,  2  Bing. 
N.  R.  735 ;  aod  see  the  cases  col- 
lected in  Sugd.  V.  &  P.  73 ;  Setm  v. 
Slade,  7  Ves.  275;  Saundenon  v. 
Jaehan,  2  B.  &  P.  238  ;  ted  vids 
Wheeler  v.  Collier,  M.  &  M.  125. 

(r)  CoUi  w.  Trecothick,  9  Ves.  250; 
Emmerton  v.  Heelie,  2  Taunt.  48. 

(t)  Wright  v.  Dannoh,  2  Camp. 
203  ;  FarebrothiT  v.  Simmon$,  5  B.  & 
A.  333. 
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of  B  portnenhip,  aD  llic  partners  are  boniid  by  the  ngaattue 
'  of  them  (()'  A  mlv  by  auction  is  within  ibe  statute,  and  tbc  aao- 
tionpi-r  ii  the  agnit  for  both  the  vendor  bihI  vaiAee(ii).  fiut  vhrre  an 
action  is  brought  by  tlie  auctioneer  himself,  bii  ngning  of  the  defendant'! 
name  itill  nut  bcniffident;  ammder  th«te  dKumManoes  be  is  not  a  thii4 
perwll,  but  one  of  the  parlies  theinscl«ea(j).  But  in  a  case  of  tliis  wxt 
a  algnatiire  by  the  nuctiuneer's  clerk,  if  t}ic  suotioneer  be  present,  irill  be 
■u(hcieal(y);  though  a  ngnature  by  weh  clerk,  in  the  character  uf  a 
jcilnai  merely,  Id  a  memonuidum  n^ed  by  the  purchaser  alone,  i*  not  a 
■nfBcient  sibling  by  Iheu^-ml  of  the  seller  to  satisfy  the  statute  (i). 

The  memorandum  by  die  auctioneer  must  be  asiigicknt  one;  for  where 
at  u  side  by  auction  of  sugars,  the  auctioneer  (bavtng  before  him  tbtt 

Erintefl  catalogues  of  rale  containing  tbe  lots,  muriis,  and  number  ti 
ogidiead-i,  and  tlic  grosa  weight  of  the  suran  ;  and  also  another  wiioen 
paper  containing  the  conditions  of  sole,  which  latl«r  he  read  lotlie  luddcn 
OS  the  conditions  on  whi«h  the  nignrs  were  to  be  sold ;  but  the  two  jiapen 
were  neither  cxlcnmUi/  annexed,  nor  conlainai  imjf  inlemai  refrrena  to 
tacS  oiha-)  wrote  down  on  the  cataji^e  the  name  of  the  bigliest  bidder, 
and  the  sums  bid  (or  the  parUcular  lota :  it  was  balden,  that  the  minote 
Ktade  on  fiji'  cnt.iloi^iit.-  of  iinle,  which  cntslugite  ma  not  by  aoy  refkeaoa 
incorpurnl'-'T  v.I  '.-  \'v  <  rii'ilii>t>!«  ofwle,  wag  notBMrffideDtmenimandiiin 
of  nb.TEL-  ■  ..];iii>iis  of  •lalp('i).     Where,  bowever.  goodi 

ivrri'  ...!.  ,.iil,  niidTlic  ituctiunccr  i.-roto  (hu  iniliak  of 

the  agent's  iiiime,  tu^L't^tr  with  the  prices,  opposite  die  Iota  purchased  by 
him,  in  tlie  priiiteil  cutulugue  ;  and  ailerwards,  in  a  letter  to  the  agent,  re- 
cognized tlie  purchase:  it  was  holden,  that  the  entry  in  tbe  catalogue,  and 
the  letter,  coupled  together,  were  a  sufficient  memorandum  of  the  con- 
tract  (i). 

Where  evidence  was  given  that  the  son  of  the  defendant  had  in  three 
sigtied  billa  of  exchange  for  his  father,  it  was  considered 
iction  on  a  guarantie,  to  warrant  the  production  and  read- 
it  which  purported  to  be  a  guarantic  by  the  litther  in  the 
handwriting  of  the  son  (<:).  fiut  where  an  agent  ia  authciized  to  sell  at  a 
particular  price,  his  clerk  in  his  absence  cannot  contract  without  a  special 
authority  for  that  parpose  {it) ;  though  a  subsequent  recognition  of  tbe 
authority  of  the  agent  would  be  suflicient,  and  render  valid  whatever  con- 
tract he  hod  entered  into(f). 

But  the  receipt  of  deposit  money  by  an  auctioneer's  clerk,  which  was 
paid  over  to  the  seller,  and  a  letter  from  the  sohcitan  of  the  seller,  admit- 
ting that  no  title  could  be  made,  and  olTering  to  relinquish  the  purchase, 
and  pay  the  charges  of  investigating  the  title,  do  not  amount  to  a  rectifi- 
cation of  an  imperfect  contract  for  the  sale  of  property  by  auction,  which 
was  only  signed  by  thepurchaserandthe  auctioneer's  clerk  in  the  character 
of  witness,  so  as  to  satiTy  the  statute  of  frauds ;  for  the  receipt  of  the  mo- 


Bufficient,  i 


(t)  Ex  jmrtt  Gurdtm,  15  Ves 


(i)  FurtbrathtT  1.  Simmimi.SB.ic 
A.  333. 

(S>  Bird  r.  BeaUeT,  4  B,  &  Ad. 
445;  1  NeT.&  M.313,  S.C. 

(i)  Go^U  r.  Arclmr,  4  Ne..  St  M. 
435  ;  2  Adoi.  &  £1.  SOO  ;  1  Har,  & 
Won.  31. 


(a)  HimU  V.  n'hUtlxmu.  7  East, 

558. 

(6)   Philtimanr.  Barry.  1  Camp. 


2  Stark.  3B6. 


N.  P.  C.  513. 

(c)  Watkin  v.  I 
— Ellenborough,  . 

(d)  CaUi  V.  TtttMuk,  9  Ves.  234  ; 
Htndtran  V.  Barattalt,    1   Y,  &  J. 
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fiey  is  a  trantaction  distinct  from  the  power  to  contract,  and  is  within  the 
ordinary  scope  of  the  clerk's  duty ;  and  the  letter,  not  containing  any  of 
the  terms  of  the  contract,  cannot  he  connected  with  what  had  been  pre- 
viously done,  without  resorting  to  parol  evidence  {/), 

As  to  the  manner  in  which  the  signature  must  be  made,  it  has  been 
decided  that  a  printed  name  is  sufficient  (g),  if  recogniied  by,  or  brought 
home  to  the  party,  as  having  been  printed  by  his  authority  (A),  and  it  is 
immaterial  in  wliat  part  of  the  agreement  the  name  is  signed  (i) ;  but 
whether  the  writing  of  his  name  by  the  defendant  in  the  body  of  the  in- 
strument for  a  particular  purpose  (as  stating  a  rent  to  be  paid  to  himself 
and  the  like)  be  a  sufficient  signing,  appears  to  be  doubtful  (k).  It  has 
been  held  that  a  signing,  as  witness,  is  sufficient,  if  the  party  be  cognizant 
of  the  contents  of  the  instrument  (/) ;  but  this  doctrine  nas  been  called  in 
question  by  Lord  Denman,  and  certainly  with  great  propriety  (m).  If; 
upon  a  sale  of  lands  by  auction,  a  written  contract  indoned  on  the  con- 
ditions of  sale  be  signed  by  the  purchaser  alone,  and  letters  are  subsequently 
written  by  the  vendor  to  the  purchaser's  attorney,  distinctly  referring  to 
the  contract,  and  insisting  upon  the  completion  of  the  pnrchase ;  such 
contract  and  the  letters  together  constitute  a  sufficient  memorandum  with- 
in the  statute,  upon  which  to  charge  the  vendee.  And  though  upon  sodi 
contract  it  does  not  appear  upon  the  face  of  it,  or  by  reference,  of  whom 
the  property  is  purchased,  yet  letters  written  by  persons  in  the  charactw 
of  vendors  may  be  connected  with  the  contract  for  the  purpose  of  supply- 
ing this  defect  (n). 


Sect.  III. — Of  the  Sale  of  Goods  uNOEa  Sect.  XVII. 


1.  What  Contracts  are  within  the 

Section 1441 

2.  What  will  be  a  sufficient  Ac' 

ccptance  or  Payment    ....   1442 


3.  What  will  be   a    sufficient 

Menurandum 1445 

4.  What  will  be  a  suffieicni  Sig- 

nature     1446 


By  the  17th  section  it  is  enacted,  "  That  no  contract  for  the  sale  of  any 
goods,  wares  or  merchandises,  for  the  price  of  ten  pounds  or  upwards, 
uiall  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same;  or  give  sometning  in  earnest  to  bind  the 
bargain,  or  in  part  of  payment ;  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  sudi  contract,  or  their  agents  thereunto  lawfully  authorized." 

1.  What  Contracts  toithin  this  iSec/ton.]— Sales  by  auction  of  goods 
have  been  decided  to  be  within  this  section  (o).  It  was  formerly  con- 
aidered  that  executory  contracts  were  not  (p) ;  but  this  opinion  has  been 
since  exploded,  and  it  has  been  determined  that  such  contracts  come  within 


(/)  AnU,  1128;  and  see  Gosbell 
V.  Archer,  4  Nev.  &  M.  492. 

(jg)  Saunderson  y.  Jacksan,  2B.& 
P.  238. 

(h)  Schneider  r,  NorHs,  2  M.  &  S. 
288. 

(t)  Knight  V.  Croekford,  1  Esp. 
189. 

(k)  Stokes  V.  Moore,  1  Cox,  219 ; 
Sugd.  V.  &  P.  89. 


(0  Wdfordr.BeasUy,3Aik.6l0d; 
Harding  v.  Crethom,  1  £sp.  58. 

(m)  Gosbell  v«  Archer,  4  Nev.  &  M. 
492;  2  Adol.  &  £1. 508  ;  1  Har.  & 
Woll.31. 

(n)  Dobell  v.  Hutchinson,  5  Nev. 
&  M.  251 ;  3  Add.  &  £1.  355;  1 
Uar.  &  Well.  394. 

(o)  Kenworthy  v.  Sehefield,  2  B.  & 
C.  945. 

(p)  BuU.  N.  P.  279, 
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JUS  Slatufe  of  Fraud*. 

iU  oi>cntion.  A  disdndion  waa  fonneriy  laken  behrem  ttiose  contract^ 
where  the  thing  cantriLcted  for  was  existini;  iniolido,  and  capable  of  bping 
ilclivcred  nt  the  tmie  of  the  contriicl,  and  those  vherc  it  !■  requisite  that 
Mxnetliiiig  khould  bo  done  in  order  to  put  the  thing  into  the  state  in  which 
it  is  to  be  dulirurcd  according  to  th*  eootract ;  tlie  former  were  holden  to  be 
within  the  stnliite,  und  the  latter  aollp).  But  oa  many  of  the  evils  in- 
tended to  be  remedied  bythe  »tatut(?  of  frauds  were  left  uDprorided  against 
by  those  Hiatinetion),  the  legialaturo,  at  the  iuitance  of  Lord  Tenterdeu, 
-pooed  B  bill,  putting  all  those  case)  on  the  same  footing.  By  die  9  Geo. 
IV.  c.  14.  a.  7,  it  ia  enacted,  ihnt  the  nroviiiona  of  the  17  tb  eection  of  the 
■tatote  of  frauds  "  shall  extend  to  all  contracts  for  the  sale  of  goods  to 
the  value  of  10'.  iterling  and  upwards,  nolwilhatanding  the  goods  may  be 
intended  to  bo  delivered  at  some  future  time,  or  may  not  at  the  time  of 
Buch  contrnct  be  aclually  made,  procured  or  pnividMJ,  or  fit  or  ready  for 
deliverr,  or  tome  act  mny  be  requisite  for  the  making  or  completiug 
lliereof,  or  rendering  the  same  fit  for  delivery  (i/). 

A  aale  of  goodi  for  more  than  10/.  by  lemple  in  one  place,  to  be  afWr- 
warda  delivered  at  another,  is  within  the  statute  (r).  To  bring  the  caw 
vithiii  tlie  statute,  however,  the  value  of  the  goods  must  be  upwards  of 
10/.;  and  where  several  articles  are  bought  at  a  shop  at  the  name  liuM, 
but  at  diflerpnt  prices,  each  under  10'.,  but  amounting  to  more  than  that 
*um.  it  will  be  considered  as  one  coalract,  and  consequently  within  the 
statute  (t). 

2.  Willi  mil  beasufficUnl  Acce/ilance  or  Payment. I—The  words  of 
tlie  statute  in  reference  to  this  subject  are — "  Unless  the  buyer  shall  ac- 
cept part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  some- 
.L —  !_  — j,gj(  („  (j[„(]  ^]^^.  bargain,  or  in  part  payment." 

very,  to  satisfy  this  clause  of  the  statute,  must  be  clear  and 
livocal  {I),  But  where  goods  are  ponderous,  and  incapable  of  being 
handed  over  from  one  to  another,  there  need  not  he  an  actual  deliveij-(t(); 
but  it  may  be  done  by  that  which  is  tantamount,  such  as  the  delivery  of 
a  key  of  the  warehouse,  in  which  the  goods  arc  lodged,  or  by  delivery  of 
other  indicia  of  the  property. 

And  a  written  order  given  by  the  seller  of  goods  to  the  buyer,  directing 
the  person  in  whose  care  the  goods  are  to  deliver  them  to  the  buyer,  is  suf- 
ficient (j),  if  the  person,  to  whom  it  is  directed,  accept  the  order  for  de- 
liveiy,  and  assent  to  hold  the  goods  as  the  agent  of  the  buyer  (^).  in  a 
case  that  was  tried,  the  defendant,  who  had  ordered  a  machine  to  be  made, 
without  any  agreement  as  to  price,  paid  money  on  account  when  he  saw 
it  complete ;  admitted  it  was  made  to  order,  and  requested  the  plainliff 
to  send  it  home,  but  afterwards  refused  lo  pay  the  price  demanded  by 
him.  The  maker  refused  lo  deliver  the  machine,  without  receiving  the 
full  amount,  for  which  he  ordered  his  attorney  lo  proceed,  when  the  de- 
fendant said  he  would  endeavour  to  arrange  ii,  if  they  would  give  him 
time.  Tliis  was  held  asuflicjcut  acceptance  to  enable  theplaiotilf  to  recover 

(p)  r.ncm  V.  Oiboni,   1  Sir.  506 ;  (s)    Baldty  v.  Parkrr,  3  B.  &  C- 

Clavlm  1.  Andriut.  4  Burr.  2101;  37, 

Grata   v.    Buck.  3   M.  &  S.   173  ;  (()  KichulU  t.  Plume,   1  C.  &  T. 

Jjlej  V.  Kmirti,  4  M.  i  S.  262  ;  Sniith  272. 
v.  Surnam.  S  B.  &  C.  576.  (u)  SearU  v.  Ktewi,  2  Esp,  698. 

(V)  And  see   H'alU  v.  Frimrf,  10  (i)  Ibid. 

B.  &  C.  416.  (y)    Btnlall  v.  Burn.  3  B.  fit  C. 

<.)  C»»pn- ».  EUtm,  7  T.  R.  14.  426. 


Of  the  Sale  of  Goods.  144S 

the  amount  for  goods  baigained  and  sold  (i).  And  where  A.  agr^d  to 
sell  to  B.  twenty  hogsheads  of  sugar,  then  in  bulk,  and  filled  up  and  de- 
livered four,  and  afterwards  filled  up  the  remaining  sixteen,  and  gave  no- 
tice to  the  defendant,  who  said  he  would  take  them  away  as  soon  as  he 
could ;  this  was  held  equivalent  to  an  actual  acceptance  of  the  sixteen 
hogsheads  (a). 

But  where  a  vendee  agreed  verbally  at  a  public  market  with  the  agent 
of  the  vendor  to  purchase  twelve  bushels  of  tares,  constituting  part  of  a 
larger  quantity  in  bulk,  then  in  the  possession  of  the  vendor,  and  tney  were 
to  remain  with  him  till  called  for;  and  the  agent  afterwards  measured  the 
quantity  of  twelve  bushels,  and  set  them  apart  for  the  vendee,  but  no  me- 
morandum in  writing  was  made,  nor  was  any  thing  paid  by  way  of  earnest, 
or  sample  given ;  it  was  held  that  this  did  not  amount  to  an  acceptance 
by  the  vendee,  so  as  to  take  the  agreement  out  of  the  statute  (b). 

If  the  purchaser  deal  with  the  commodity  as  if  it  were  in  his  pos- 
session, this  will  supersede  the  necessity  of  proving  an  actual  delivery. 
Hence  after  a  bargam  and  sale  of  a  stack  of  hay  between  the  parties  on 
the  spot  where  the  stack  stood,  evidence  that  the  vendee  actually  sold  part 
of  it  to  another  person,  (by  whom,  though  against  the  vendee's  approba- 
tion, it  was  taken  away,)  is  sufficient  to  warrant  the  jury  in  finding  a  de- 
livery to,  and  acceptance  by,  the  vendee,  so  as  to  take  tne  case  out  of  the 
statute  (c).  So  if  the  vendor  receive  warehouse  rent  from  the  vendee  for 
a  time  subsequent  to  the  period  appointed  for  delivery,  the  delivery  of  the 
goods  is  complete  ({/).  So  where  a  person,  having  purchased  a  horse  of 
a  horse-dealer,  desired  him  to  keep  the  horse  at  kvery  for  him,  and  the 
horse-dealer  accepted  the  order,  and  put  the  horse  out  of  his  side-stable 
into  another  stable ;  this  was  holden  to  be  a  sufficient  delivery  so  as  take 
the  case  out  of  the  statute  (e). 

But  where  A.  amed  to  purchase  a  horse  from  B.,  for  ready  money, 
and  to  take  him  within  a  time  agreed  upon ;  and  about  the  expiration  of 
that  time  A.  rode  the  horse,  and  gave  mrections  as  to  its  treatment,  &c., 
Imt  requested  that  it  might  remain  in  B.'s  possession  for  a  further  time, 
at  the  expiration  of  which  he  promised  to  fetch  it  away  and  pay  the  price, 
to  which  B.  assented,  but  the  horse  died  before  A.  paid  the  price  or  took 
it  way ;  it  was  determined  that  there  was  not  any  acceptance  within  the 
statute  (/).  So  in  another  case  a  horse  was  sold  by  verbal  contract,  but 
no  time  was  fixed  for  the  pa3rment  of  the  price ;  and  the  horse  was  to  re- 
main with  the  vendor  for  twenty  days  witnout  any  charge  to  the  vendee. 
The  horse  remained,  in  accordance  with  this  contract,  and  at  the  end  of 
the  twenty  days  was  sent  to  grass  by  the  direction  of  the  vendee,  and  by 
his  desire  entered  as  the  horse  of  one  of  the  vendors;  but  it  was  never- 
theless held  that  this  was  no  acceptance  of  the  horse  by  the  vendee  to 
satisfy  the  statute  (g). 

If  a  uanple  be  ttSLen  as  a  part  of  the  bulk  sold,  it  is  a  delivery  within 
the  statute  (A);  even  if  done  by  the  agent  of  the  purchaser (t);  but  not 

(t)  Elliott  V.  Pybui,  10  6ing.512 ;  (e)  Elmort  v.  Stmie,  1  Taunt  458. 

4  Moore  «c  S.  389,  S.  C.  (/)  Tempnt  v.  Fittgmuld,  3  B.  & 

(a)  Rohde  v.  Thwaites,  6  B.  &  C.  A.  680. 

388.  (g)  Carttr  v.  Touitaini,  5  B.  &  A. 

(6)  HotDf  V.  Palmer,  3  B.  &  A.  855. 

321.  (h)  Talver  v.  Wm,  Holt,  178.— 

(e)  ChapUn  v.  R^ers,  1  Etst,  192.  Gibbs. 

(d)  Hurry  v.  MangUt,  1  Camp.  (t)  Klinits  v.  Surry,  6  £^.  267.— 

452. — ^Ellenborotigh.  Elleoboroagh. 
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wh«n  it  !■  delivered  as  a  uanple  tncrdy,  and  fonoi  no  part  of  die  bt^kfl^ 
Thai  whtrr  samples  of  sugar  'wen  produced  tta  sale  by  auction,  and  a*"' 
the  bidding!  cloHed  the  samplea  wen  dclivcml  loand  nrceptcd  hy  the  f 
diAMT  aa  pnrl  of  thp  purchaie,  and  a  fire  coruiim^  tiie  bulk  before 
dcHvcry  tlicreof  to  the  piircha«er:  it  vos  decided  ihut  (he  delirny  to  i 
acceptance  by  (he  buyer  of  (be  Eamples,  lu  part  of  the  fug'ara  piiii  liiiw^ti 
look  tiie  esse  out  of  tlic  eintute  of  frauds  (/),  Su  if  wool  be  lold  fat» 
hOl  at  nine  montbs,  uid  weighed  and  xtunnle  taken,  and  several  bags  d>- 
liTcml,  but  no  bill  is  drawn,  the  dctirery  is  eomplcte  (n). 

And  when'  goods  abtn'e  10/.  are  lenl  fbr  approval,  tlie  party  mil*t  ob> 
ject  to  them  in  a  reaBonable  tant;  or  he  will  be  deemed  to  have  acceptot 
them  (r).  The  traveller  of  A,  and  Co.  in  London,  haviuE;  culled  tipcm  B. 
in  Ihe  country  for  orders,  B.  gare  ati  absolute  order  tor  a  quantity  at 
cream  of  tartar,  and  offered  to  take  n  quantity  of  lac  dye,  at  a  certain 
price;  Ihe  traveller  iiud  (he  price  was  too  low,  but  he  would  writ*  to  hi* 
prinripnia,  and  if  B.  did  nut  henrfrom  them  in  odd  or  two  6ayt,  he  might 
eoniider  that  his  oSer  was  nco^^tcd.  A.  and  Co.  lierer  wrote  [o  D.,  Mt 
Rent  all  the  goods;  i(  whi  decided  that  this  was  not  n^nint  order  tat  tB 
the  goods,  BO  as  to  make  the  acceptance  of  the  cream  of  tartar  the  ac<^ep> 
tance  of  the  lac  dye  alio  (0). 

If  the  purchaser  of  goudi  at  the  time  of  the  nie  write  his 
particular  article,  with  the  intent  of  showing  that  he  has  purchased  it, 
ajiiiruiitiatcil  il  10  liii  uim  iisf,  it  is  enough  to  take  tlip  enlc,  as  to  the  ar- 
ticle writteii  upon,  nut  of  the  stature  of  frauds,  bill  not  as  10  trthpr  article* 
bought  at  the  same  tLmc(;j).  Where  upon  a  sale  of  wine,  the  Tendor'i 
clerk  cut  off  the  spilb  from  the  casks,  and  marked  thetn  with  the  pur- 
chsser'B  initial*  in  the  presence  of  both  parties :  it  was  considered  a  suf- 
ficient delivery  (9). 

But  tlic  marking  by  the  vendor  of  casks  of  wine,  lying  in  the  docks, 
with  the  initials  of  the  purchaser,  at  his  request  and  in  liia  presence,  the 
terms  of  payment  not  baling  been  settled  at  the  time,  and  consequently 
the  contract  not  being  complete,  is  not  an  acceptance  to  satisfy  tiie  stft- 
tute  (r).  So  where  a  jicrson  selected  various  articles  in  a  tradesman's 
shop,  some  of  which  he  marked  with  a  pencil,  and  others  were  cut  fitim 
piece  goods,  and  laid  aside  for  him,  (the  whole  amounted  to  more  than 
""  '  and  he  desired  (hem  to  be  sent  to  his  home,  and  when  sent  refbsed 
c  them;  it  was  held  that  there  was  no  acceptance  to  take  the  case 
out  of  (he  statute  (s). 

The  acceptance  of  tlie  goods  on  (he  part  of  the  vendee  need  not  be 
perionat,  since  an  acceptance  by  an  aulhorized  agent  will  be  sufficient  to 
take  the  case  out  of  the  statute.     But  in  eases  of  (his  sort,  there  must  be 

(*)  Tahtr  V.  II'mI,  Holt,  178; 
Ctoptr  t.  Elaon.  7  T.  B.  14  ;  Hindi 
V.  iVAitrAniM,  7  East,  Sae.  statute  of  fnacis;  Tlionpwn  r.  Mnci- 

(I)  Hi-dt  V.  WAiKAouK,  7  East,  ronn,  4  D.  &  W.  619;  S.  C.  3  B.  & 
Mfl ;  S,  C.  3  .Smith,  528.  C.  1. 

(n)  Gretn  Y.  Hayt/wme,  1  Stark.  (0)  Price  t.  Ua,  I  B.  &  C.  156. 

447.— Ellenbocough.  (p)  Hodgian  i.  Le  Brell,  1  Camp. 

(II)  CoJn-on  V.  Gihim,  1  Moo.  U       333 Klleaborough. 

Rob.  168.    Where  goods  to  the  value  (^)  Andrrton  v.  Seal,  I  Camp.236. 

of  i44l.  were  made  puisuant  to  order,       n. —  El lenbotough. 

but  coDlinued,  by   the  desire  of  the  (r;    Praetcr  *    Jans,  2  C.  &  P. 

vendee,  upon  the  premises  of  (he  vea-       532. 

dor,  eicepling  a  part  to  the  value  of 

3J.  lOi.  which  Ihe  former  (oak  away: 

it  mu  held  that  theie  wu  do  delivery 
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no  doubt  aft  to  the  agency  of  the  party  to  vhom  the  goods  must  be  de- 
livered. Hence  the  delivery  of  goods  to  a  wfaar6iiger,  who  has  been, 
accustomed  to  forward  goods  from  the  plaintiff  to  the  defendant,  which 
goods  are  lost  while  in  the  possession  oi  the  carrier,  is  not  an  acoeptanca 
within  the  statute  (^).  And  where  goods  bought  abroad  were  deuvered 
at  a  foreign  port  on  board  a  ship  cnartered  by  the  purchaser,  this  was 
held  to  be  no  acceptance  within  the  statute  (u).  So  where  the  purchaser 
appointed  the  mode  in  which  the  goods  should  be  conveyed,  and  directed 
a  third  person,  in  whose  possession  the  goods  were,  to  see  them  delivered 
and  measured,  and  put  up  properly :  these  circumstances  were  held  not 
to  amount  to  an  acceptance  (j:). 

Where  part  payment  is  relied  on  it  must  be  actual  payment^  since  it 
has  been  determiued  that,  if  the  purchaser  draw  the  edge  of  a  shilling 
across  the  hand  of  the  vendor,  and  return  the  money  into  his  own  pockety 
which  in  the  north  of  England  is  called  "  striking  off  a  bargain  ^"  this  is 
no  earnest  or  part  pajrment  within  the  statute  (y)«. 

3.  What  will  be  a  sufficient  MemorandumJ] — The  words  of  thn  section 
are  "  or  that  any  note  or  memorandum  in  writing  of  the  bargain  be 
made,  and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents."  It  will  be  perceived  that  there  is  a  difference  in  the  wordins;  of 
this  section  and  that  of  the  fourth ;  the  word  "  bargain'*  being  used  in 
this,  and  the  word  "  agreement"  in  the  latter.  This  has  given  rise  to  a 
different  construction,  which  will  be  seen  in  the  following  case.  An 
action  on  the  case  was  brought  against  the  defendants  for  not  accepting 
and  paying  for  certain  goods  which  they  had  contracted  to  purchase  by 
the  following  memorandum  m  writing  :—<<  We  agree  to  give  Mr.  Eger- 
ton  \9d.  per  lb.  for  thirty  bales  of  Smyrna  cotton,  customary  allowance, 
cash  3  per  cent,  as  soon  as  our  certificate  is  complete.  (Signed)  Matthews 
and  Tumbull,  and  dated  the  2d  of  September,  1803."  The  defendants 
bad  before  become  bankrupts,  and  their  certificate  was  then  waiting  for 
the  Lord  Chancellor's  allowance ;  and  after  it  was  allowed  they  signed 
the  memorandum  again :  it  was  objected,  on  the  authority  of  Wain  v, 
WarUers{M)j  that  the  con  tract  being  wtogether  executory,  and  no  considera- 
tion for  the  promise  appearing  on  the  face  of  the  writing,  nor  any  mutu- 
ality in  the  engagement,  it  was  void ;  but  the  Court  overruled  the  objec- 
tion on  this  ground,  that  the  object  and  wording  of  the  17th  section  was 
different  from  that  of  the  4th  section,  in  which  the  decision  in  Wain  v. 
Warlters  proceeded.  And  Lord  Ellenborough,  C.  J.  observed,  that  in 
this  case  of  Egerton  v.  Matthews,  the  words  of  the  statute  were  satisfied 
if  there  were  some  note  or  memorandum  in  writing  of  the  bargain,  signed 
hy  the  parties  to  be  charged  by  such  contract :  and  that  this  was  a  me- 
morandum of  the  bargain,  or  at  least  of  so  much  of  it  as  was  sufficient  to 
bind  the  parties  to  be  charged  therewith,  and  whose  signatures  to  it  was 
all  that  toe  statute  required  (a). 

In  this  case  the  name  of  the  purchaser,  as  well  as  the  seller,  appeared 
in  the  memorandum,  although  the  purchaser  only  regularly  signed  it ; 
but  where  the  seller  only  signed,  and  the  name  of  the  purcbiaser  did  not 
appear  on  the  bill  of  parcek,  it  was  holden  that  the  bill  of  parcels  was 

(()  Hanson  v.  Armxtage,  5  B.  6c  A.  (y)  BUnHnsop  v.  Ciajffon,  7  Taunt. 

657.  697. 


(u)  Acthal  V.  Lmnf,  10  Biog.  376 ;  (z)  d^East,  10. 

Moore  &  Scott,  217,  5.  C.  ( 

(x)  ili(eyv.£m«ry,4M.&cS.  262.         30' 


4  Moore  &  Scott,  217,  5.  C.  (a)  EgerUm,  v.  Matth^ms^  6  East, 

)7. 


odw  Kction 
4.   Vkl  ttM  it  ■  ^EbtaJ  5«Mtvt.l— Thii  b  ■!»  iIhf  nmc  u  undci 

<t)  S<«Ci>H  *.  S-ad.  UE««.  Md  Iht  <«alT«ct  be  w  staud :  Hwf- 

14)  i  MJm  »i  rt  ,rfi  >.  PiUfl-.  8  B.  %  I.  jri'w.  10  Bing.  483.     A*] 

at  C.  437.     Il  Mj  W  aoncad  hoe.  H  ha  taem  uid  b;   Tlndal,  C.  J.. 

hoaxer,  thai  Ok  pne>  it  itkiek  ihc  IkM  ahn*  Iha  ooMnKt  n  nlcQl  as  ta 

gM*    m   acM  ma^   be    Maud,    il  pns.  faMbMbceaotrBtai.  ■  i^ason- 

an  neb   be  afrcad  oa ;   Owr*  t.  aUt  frin  will  be  imfened ;  Inl  ibai 

Xk^MW,  »B.«[C  sn-,  to  Bi^.  h  aay  be y trtji wtMt «Agther  it  Uk> 

—     ■  "     c  &  ScMt,  31T.  5.  C.i  wba  ite  caoUMl  k  anuiorv  oolj. 


(    1447     ) 


CHAPTER  X. 
INSURANCE. 


1.  Who  may  insure  and  be  in* 

tured,  and  in  what  Manner  1 447 

2.  Subject-matter  of  Imurance  .  1450 

3.  Interett  of  the  Insured 1462 

4.  Risks  insured  against 1464 

5.  Mode  of  Insurance 1474 

6.  Of  Losses  and  Abandonment .  1479 

7.  Of  Adjustment 1492 

8.  Circumstances  by  which  a  Po- 

licy is  rendered  void 1497 


9.  Warranties  and  Repretenta' 
tions     

10.  Of  a  Return  of  the  Premium 

11.  JLiability  of  Brokers  to  tlieir 

Principals 

12.  LiabiUty  of   Principal*  to 

their  Brokers    

13.  Of  Actions  on  Policies  .... 

14.  Insurance  on  Lives   


15.  Insurance  against  Fire  .... 


1522 
1533 

1539 

1540 
1542 
1546 
1550 


Sect.  I. — Who  mat  insure  and  be  insured  and  in  what  Manner. 

1«  Parties  insuring 1447   |  2.  Parties  insured  1448 

1.  Parties  insuring,'] — By  6  Geo.  I.  c.  18,  s.  12,  no  company  or  part- 
nership but  the  two  tnereby  authorized  (the  Royal  Exchimge  and  the 
London  Assurance  Companies)  could  insure  ships  or  lend  money  on  bot- 
tomry. But  this  statute,  so  far  as  related  to  insurance  companies,  did  not 
extend  to  Scotland  (a),  or  to  prevent  partners  from  lending  money  on 
respondentia  {b).  And  now  by  the  5  Geo.  IV.  c.  114,  this  restriction  is 
altogether  removed,  so  that  any  company  or  partnership  may  insure. 

It  is  not  necessary  that  the  party  insuring  shpuld  sign  the  policy  him- 
self, this  may  be  done  by  an  agent  properly  authorized  for  that  purpose ; 
so  that  where  a  power  of  attorney,  signed  by  the  defendant,  was  g^ven  to 
fifteen  persons  by  name,  *^  jointly  or  separately,  to  sign  and  underwrite  all 
such  policies  of  assurance  as  they  or  any  of  them  should  jointly  or  sepa- 
rately think  proper :  it  was  decided  to  be  a  joint  and  several  authority ; 
and  that  the  plaintiff  might  maintain  an  action  on  a  policy  underwritten 
by  four  of  the  persons  therein  named  (c).  So  where  a  memorandum  in- 
dorsed on  a  policy  for  a  change  of  the  voyage  was  signed  by  an  agent  of 
an  insurance  company,  and  it  was  proved  that  the  agent  had  signed  similac 
memorandums  on  many  other  policies,  and  that  his  habit  was  to  do  so, 
and  advise  the  company  of  it ;  though,  when  a  policy  was  required,  h9 
always  sent  the  proposals  to  the  company :  it  was  considered  that  this  waf 
sufficient  proof  of  the  agent's  authority  to  sign  such  memorandums ;  and 
that  the  other  policies,  on  which  the  memorandums  had  been  signed,  need 
not  be  produced  {d).     But  according  to  the  well-known  rule  of  law  dele^ 

fatia  non  potest  delegare,  such  an  agent  must  execute  the  policy  himself. 
>t  it  would  seem  that,  under  a  power  of  attorney  by  A.  to  B.  "  to  under- 
write any  policy  of  insurance  not  exceeding  lOOi.,  and  to  subscribe  to  the 
same  his  (A.'s)  name,  and  to  settle  and  adjust  losses,"  &c,  although  B. 
cannot  delegate  his  whole  authority  to  another,  yet,  having  signed  a  slip 

(a)  Patt'aon  t.  Mills, 2  BligU.  N.  S.  (d)  Brockelbank  v.  Sugrue,  5  C.  & 

519.  P-  21.— Tenterdea ;  1  B.  &  Add.  81 ; 

(6)  Gore  v.  Wynne,  M.  &  M.  393.        1  M.  &  Rob.  102. 

(c)  Guthrie  ▼.  Armstrong,  1  D.  & 
R.248;  5B.&A.628. 
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liatMmaaa,«hMaMif  inml  paw  anew  of  a  riup,  «itba« 
nwcnnN  awbon^  front  ibe  odien,  eflkud  ■  joint  jimwanea  open  At 


id  that  couset^ueiiUy  all  the  ownera  wcn 
bailie  to  the  brokir,  noIvilbstandlDg  the  credit  was  in  the  6rst  ■"•'fr* 
given  to  (he  managing  owner  alone — it  ippearing  that  the  broker  wM 
ignorant  of  ihe  names  of  (he  other  ownera  (i). 

Where  a  party  insures  through  the  medium  c^  an  tgeot,  Eucfa  an  in- 
it  be  elTected  in  csmpliance  with  the  statutory  enactment  made 


nrefen 


J)  this  SI 


Uj  28  Gra.  III.  c.'56,  (which  repcala  the  23  Geo.  III.  c  44),  no 
penoQ  is  (o  eficct  or  cause  to  be  eSecIed  an;  policy  of  insuraoce  on  any 
■hip  or  vessel,  or  upon  any  goods,  merchandize*,  eBects  or  other  property 
wbatioever,  irithout  first  inserting  in  the  policy  the  name  or  naa>e«,  or  the 


(()  MflM.  V.  J.,uph,  1  Smith,  406. 
In  this  case  Ihe  policy,  ifter  it  wai  so 
eieculeil  by  the  clerk  of  1!.,  having 
been  ahonn  to  A.,  who  IhtD  oflcied 
terms  of  tetllcmerl,  it  hbs  beld  that 
A.  had  ailopled  the  act  of  B. 

(jy  A  metehaDt  abroad  baling 
«8^ls  10  (he  bands  of  bis  conespoa- 
dent  here  may  compel  him  to  procure 
■D  iniuraoce  for  him  ;  aud  if  such  cor- 
respondeot  his  been  accusu>med  to 
procure  insurances,  the  merchant  has 
a  right  to  cipecl  an  insurance  at  Ihe 


ing  the  orders  to  insore.  If  a  mer- 
clunt  abroad,  interested  in  |^Dod*  atwl 
thr  freight  of  a  cargo,  mortgage  tfaem 
to  his  creditor  here,  for  payment  of 
monev  at  a  certain  day,  and  by  letter, 
if  lading,  direct  bin 


;  tbelati 


oiU  b 


IDtwith- 


If  a 


TChant  abroad  send  bills  of 


rary. 


ID  action  foi  not  insuring, 
standing  the  mortgage  nas  become  ai> 
solute  before  the  letter  was  receired 
Smith  V.  LasctlUs,  1  T.  R.  1B7 1  and 
see  Waltaei  v.  Tiifnir,2T.  R.  1B8,  n.; 
and  Smith  v.  Cohgan,  2  T.  R.  288,  n 

(g)  Hovptr  V.  J.niftw,  4  Camp.  66. 

(h)  lti>bertt  V.  Ogihit,  S  Price,  269 

(0  B«IJv.  f/uiapAri«i,2Staik.354. 

(k)  IMinun  V.  Gladinc,  2  Scott, 
2S0>  3  Bing.  N.R.  150;  I  Hadges, 
345. 
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usual  style  and  firm  of  dealing,  of  one  or  more  of  the  persons  interested  in 
such  insurance,  or  without  instead  thereof  first  inserting  the  name  or 
names,  or  the  usual  style  and  firm  of  dealing  of  the  consignor  or  consignee 
of  the  goods  insured,  or  the  name  or  usual  style  and  fiam  of  dealing  or  the 
person  residing  in  Great  Britain,  who  shall  receive  the  order  for  and  efiect 
SBch  policy,  or  of  the  person  who  shall  give  the  order  or  direction  to  the 
agent  immediately  employed  to  negotiate  or  effect  such  policy. 

Under  thb  statute  it  has  heen  held  that  if  ike  name  of  the  broker 
effecting  the  insurance  be  inserted  in  the  policy  as  **  agent,"  it  will  be  a 
suflScient  compliance  with  its  provisions  (/).  So  where  in  a  pdicy  of  in- 
surance, the  persons  interested  were  denominated  *'  the  tmstees  of  Messrv. 
K.  F.  &  Co.  :**  it  was  considered  to  be  their  usual  style  and  firm  of  deal- 
ing (m).  And  a  declaration,  stating  that  the  pkontift  (M.  and  another) 
caused  to  be  efiected  a  policy  containing  that  J.  G.  &  Co.  did  make  as- 
surance, and  averring  the  interest  in  F.  W.  S.,  with  a  promise  by  the  de- 
fendant to  the  plainti£^  in  consideration  of  the  premium  paid  by  them, 
was  held  good,  after  verdict,  on  the  ground  that  it  must  be  intended  that 
the  plaintiff  insured  under  the  names  of  J.  G.  &  Co.  and  that  they  were 
proved  to  be  within  one  or  other  of  the  descriptions  of  persons  in  this  sta- 
tute in  whose  names,  or  usual  style  or  firm  of  dealing,  insurance  may  be 
made  (n).  So  where  A.  having  consigned  a  cargo  to  B.,  and  drawn  biOs 
on  him  to  the  amount  of  it  in  fitvour  of  C,  his  general  agent,  sent  these 
bills,  together  with  the  bills  of  lading  to  C,  desiring  him  to  transmit  them 
to  B.,  "  that  B.  may  have  an  opportunity  of  insuring;*'  and  he  also  drew 
a  bin  for  300/.  on  C.,  which  was  accepted ;  B.  however  refused  to  take  to 
the  cargo  or  accept  the  bills  drawn  on  him ;  upon  which  C.  effected  a 
policy  in  his  own  name,  and  informed  A.  of  it,  who  approved  of  his  con- 
duct. In  an  action  by  C,  stating  hims^  in  the  nrst  count  to  be  the 
agent  of  A.,,  and  averring  interest  in  him;  and  in  the  second,  averring 
interest  in  himself:  it  was  considered,  firat,  that  the  policy  was  good 
within  this  statute;  and,  secondly,  that  C.  had  an  insurable  interest  to  the 
amoimtof300/.(o). 

Where  a  party  gives  an  order  to  a  firm,  consisting  of  several,  to  efiect 
an  insurance,  he  is  bound  by  an  insurance  effected  by  another  firm,  if 
both  firms  have  several  partners  in  common  (p).  And  a  person,  who  has 
several  times  allowed  an  agent  to  subscribe  poKcies  in  his  name,  is  bound 
by  such  signature ;  and  evidence  of  his  so  having  allowed  it  to  be  done,  it 
sufficient  in  all  actions  against  him  on  the  policy  without  producing  a 
power  of  attorney  (q).  But  the  authority  of  a  broker  may  be  revoked 
after  the  underwriters  have  signed  the  slip,  tfll  such  time  as  diey  have 
actually  subscribed  the  policy ;  and  if  the  broker,  having  procured  a  slip 
to  be  written,  on  terms  within  the  scope  of  his  or^nal  authority,  receive 
an  intimation  from  his  principals,  that  they  will  not  submit  to  these  terms^ 
and  afterwards  effects  the  policy,  and  pays  the  premiums  to  the  under- 
writers, he  can  maintain  no  action  against  his  principals  for  commission 
or  money  pad  (r). 

(/)  Bell  v.  GiUon,  1  B.  &  P.  345 ;  (o)  Wolf  v.  HorneattU,  1  B.  &  P. 

S,  P.  De  Vignier  v.  Swanson,  1  B.  &  316, 

P.  346,  D.  (p)  DUhon  v.  Lodge,  1  Stark.  226. 

(m)  Hibbert  v.  Martin ,  1  Camp.  EUeDborougfa. 

538.— EUenborcugh ;  S.  C.  not  S.  P.  (9)  Neal  v.  Erving,  1  Esp.  61.— 

1  Park,  Ins.  299,  n.  Senyon. 

(n)  MeUith  v.  BtU,  15  East,  4.  (r)  Warwuik  v.  SUde,  3  Camp.  137. 

•■^Ellenboroagh. 


Tnttiraiire. 
Sbci.  II.— SoajBCT-MAiTEk  Of  Inmuxcc 


.  1460 


3.»« 


3.  Wliat  Gttit  ar«  cMcntf 
n  Rtfrmet   t»  Atir 
lioit^  Landing,  tfc.  145S 
S.  Frrfeikf  Old  Av^t 14Sf 

1.  (Chu  Frogihl  MBv  b<  H- 
nucral  in  a  PiUfJ  » 
IttffnaK  Id  tht  Timt 
thutitMo-eha MS7 

t.  What  FTtight  may  btrt- 
evterti  in  It^en 

4.  lU-liwiiraiu* 

5.  DviMt  /luuraiu*    .... 

6.  K'af«rfnf  P«Ik(«> 

T.  fimtwory' 

e.  RoppKrfmia    


.    1458 
.    14S9 


I.  SUft  uU  UMif  Fnniilu 

I.Hw/arlA(»ip  u  a- 
HToI  »  lUftTtnct  u 
h*r   SttMalitm  al    ilic 

*a/*.rlew....        th 
for  csMmJ  in  lU- 
ftmct  le  <^»  Tim*  lA* 
Kuitmip,  Pm  ....   1452 

S.C«rfi ib. 

L  ffkat  CinJi  <i  Gmml 
PiJifywiUrtwrinH.- 
/(TfiiM  Is  It  (ir  TlM  W* 

/M4ht« I4S3 
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Having  puinled  out  thr  nature  of  tlic  policy,  who  may  insure  and  b* 
assured,  we  bIihH  now  pass  oa  to  (be  considemtioD  of  the  Eubjeol-matter  ot 
insurance.  The  most  frequent  aul^ecta  of  marine  insurance  are  ahipa  am! 
their  furniture,  goods,  merchan^iei,  the  ficight  or  hire  of  ships,  and  bot- 

tomrips  and  lespv'uttnfia  iiilt'rest,  of  which  more  will  be  said  hereafter. 

The  more  general  objects  of  land  insurance  are  houset,  varehousn, 
goods,  merchandize  in  general  and  furniture  trom  loss  by  firej  and  to 
these  must  be  added,  insurance  on  lives. 

I .  Sliipi  and  their  Furmture. 

Where  an  insurance  is  cflected  on  a  ship  and  her  furniture,  it  vill  pro- 
tect provisions  for  the  use  of  [he  crew  (s).  But  seamen's  wages  and  pm- 
visions  during  an  embargo  are  not  covered  by  an  insurance  on  the  body 
of  the  ship  (*).  Nor  are  the  lines  and  tackle  employed  in  a  whale  fishery 
protected  by  a  policy  made  upon  the  ship,  tackle,  apparel  and  furniture  (u). 

1.  Hov!  far  the  Ship  is  cohered  in  Rfferenct  to  her  Situation  at  the 
Time  of  the  iosj.] — On  a  policy  at  and  from  Pernambuco,  or  any  other 
port  or  ports  in  the  Brazils,  to  London,  "  beginning  the  adventure  from 
the  loading  the  goods  on  board  the  ship  on  the  termination  of  her  cruize, 
and  preparing  for  her  voyage  to  London."  The  ship,  on  the  termination 
of  her  cruize,  touched  at  Pcmambuca,  hut  failing  to  procure  a  cargo  there, 
she  proceeded  to  St.  Salvador,  and  was  lost  on  her  voyage  tliither;  and  it 
was  held,  that  the  policy  attached  at  Pemambuco  (j).  So  a  policy  at  and 
from  a  foreign  port  attaches  when  the  ship  has  arrived  there  in  good 
physical  safety,  although,  from  political  causes,  she  may  be  in  great  danger 
of  condemnation  (y). 

Where  on  an  assurance  on  a  voyage  from  C.  to  D.,  tliere  was  a  repre- 
sentation that  the  ship  was  first  to  sail  from  A.  to  B.,  and  from  B.  toC; 
the  voyage  from  A.  to  B.  was  performed,  but  that  from  B.  to  C,  being  un- 
avoidably prevented,  the  ship  returned  to  A.,  and  thence  proceeded  iimne- 

(0  Brevgh  1.  Whilmon,  4  T.  R.  Ins.  97 ;  2  Marsh.  Ins.  735 ;  3  Daugl. 
223. 

(i-)  Lambett  v.  Liddatd,  1  Maish. 
149;  5Tauau480. 

(y)  BiU  V.  Bed,  3  Camp.  475.— 
EllcDboieugh. 


206. 

(1)  RobtrUen  v.  Zv:er.  1  T.  R.  127 ; 
5.  P.  hdtx  V.  pHjfc,  I  T.  K .  132,  n. 

(u)  Hatkiat  T.  PichtTigiil,  1  Park, 
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diately  to  C,  and  in  performing  the  voyage  from  C.  to  D.  was  lost :  this 
vras  held  a  good  commencement  of  the- voyage  insured  (a). 

Insurance  was  made  upon  a  privateer  for  a  cruize  of  four  months.  The 
ship  was  valued  at  1000/.  without  further  account,  and  free  from  average. 
During  the  cruize  the  crew  mutinied,  and  carried  the  ship  into  port, 
whereby  the  benefit  of  the  cruize  was  lost  But  as  the  ship,  which  was 
the  thing  insured,  was  in  safety  at  the  expiration  of  the  four  months,  the 
underwriters  were  held  not  to  be  liable  (6).  On  a  policy  at  and  from  the 
island  of  St  Michael's,  where  the  ship  arrived  in  a  very  disabled  state, 
and  after  lying  at  anchor  twenty-four  hours,  in  great  danger  from  a  stonn, 
was  blown  out  to  sea  and  wrecked :  it  was  considered  that  the  policy  on 
the  homeward  voyage  never  attached  (c). 

A  ship  was  insured  from  London  to  any  port  or  ports  in  the  River 
Plate,  until  her  arrival  at  her  last  port  of  discharge  in  Uiat  river ;  and  the 
master  intending  to  discharge  her  cargo  at  Buenos  Ayres,  passed  Mal- 
donado,  but  hearing  that  Buenos  A^es  was  then  in  the  hands  of  the 
enemy,  he  went  to  Monte  Video,  with  intent  to  make  a  complete  dis- 
charge there,  if  the  market  were  favoiuiible ;  but,  after  diMharging  a  part, 
and  not  finding  the  market  there  so  favourable  as  he  expected,  he  had  not 
abandoned  his  original  intention  of  going  to  Buenos  Ayres,  if  it  should 
afterwards  be  practicable ;  but  while  he  was  still  discharging  part  of  his 
cargo  at  Monte  Video,  a  loss  happened  by  a  peril  of  the  sea.  The  Court 
was  of  opinion  that  as  Buenos  A3nres,  to  which  other  port  only  in  the 
Plate  he  nad  contemplated  to  go,  was  at  the  time  of  his  arrival  in  the  Plate 
(and  in  fact  continued  up  to  the  time  of  the  loss)  in  the  hands  of  the 
enemy,  so  that  he  could  not  legally  go  there,  Monte  Video  must  be  taken 
to  be  the  ship's  last  port  of  discharge,  and  that  on  her  arrival  there  the 
policy  was  discharged  (d). 

Where  a  policy  is  effected  on  ship  for  four  months,  at  and  from  a  place 
to  any  port  or  ports  whatsoever ;  an  open  roadstead  (being  the  usual  place 
of  loading  and  unloading)  is  a  port  within  the  meaning  of  such  a 
policy  (e).  So  under  a  policy  on  a  ship  for  a  ^ven  time,  while  securely 
moored  in  a  certain  harbour,  she  is  warranted  m  changing  her  moorings 
within  the  same  harbour  {/). 

2.  How  far  the  Ship  is  covered  in  Reference  to  the  Time  the  hat  been  in 
Fort.\ — The  outward  risk  upon  a  ship  ceases  after  she  has  been  moored 
at  ancnor  twenty-four  hours  in  the  first  port  of  an  island  to  which  she  is 
destined ;  but  an  outward  policy  ujacn  goods  continues  until  they  are  land- 
ed (g).  In  accordance  with  this  rule,  the  underwriter  is  not  liable  for  any 
loss  arising  from  seizure,  after  she  has  been  twenty-four  hours  in  port ; 
though  such  seizure  was  in  consequence  of  an  act  of  smuggling  committed 
by  the  master  during  the  voyage  (A). 

A  vessel  insured  from  Sierra  Leone  to  London,  and  upon  which  the 


(a)  DritcoU  ▼.  Paumoret  1  B.  &  P. 
200. 

(6)  Fitzgerald  v.  Pole,  (in  cnor), 
4  Bro.  P.  C.  439. 

(c)  Parmeter  v.  Coutins,  2  Camp. 
235. — El  lenborough. 

{d)  Brown  v.  Vigne,  12  East,  383. 

(e)  Cockey  v.  Atkinson,  2  B.  &  A. 
460. 

(f) V.  Westmore,  6  Esp.  109. 

*->£lleDborough. 


(g)  Barras  v.  London  Assurance 
Company,  and  Leigh  v.  Mather,  I 
Park,  Ins.  64;  1  Esp.  411.  An  io- 
fiuraoce  on  a  ship  to  Jamaica  is  deter- 
mined by  the  ship's  mooring  twenty- 
four  hours  in  any  port  there,  and  does 
not  contiue  till  she  comes  to  the  last 
port  of  delivery ;  Camden  ir.  Cowley, 
1  W.  Black.  417.— MansBeld. 

(*)  Lockyer  v.  Offley,  1 T.  R.  252. 


l«euty-r<iUT  hoiin,  orriTHl  in  the  evming  of  the  IStli  dI 
die  cajMain  hoving  anlcn  to  Uke  h«r  iaUi  tbe  luDg'i  dock  at  £   ,      .  _, 
nsMwl  hsr  neat  llic  duck  ^te».     On  [he  fbltowiog  morning  he  wu  at*  1 
d  n  the  duck  that  ao  order  for  )n«  admittance  had  been  recMTC^  ] 
tint  if' I 
T.     The  order  WM  sent  by  the  N«»y 
tbe  ice  the  ihm  could  not  be  mnorei 
sarping  her  towanli  Uie  'Jacks,  a  rape  brol 
groiDtded,  and  wai  totally  lo^     Tlie  jury  Tound  that  the  vesael  rrmaiiaA    , 


ad,  the  vewel  could  not  be  ihen  admitted,  o: 
H  in  the  river.     The  order  WM  sent  by 
n  account  of  tbe  ice  the  ihm  could  tiot 


hkVaMity  or  icB  in  the  river.     The  order  was  sent  by  the  Na«y  E 

n  A*  Sill,  but  an  account  of  tbe  ice  the  ihm  could  not  be  moored  . 

M  3Tlh,  and  then,  in  warping  her  towanli  Uie  'Jocks,  a  rape  broke,  Jm  * 
^  roiDtded,  and  wai  totally  lo^     Tlie  jury  Tound  that  the  vesael  rrmaiiaA 
M  )wr  moorings  (rom  tbe  18lh  to  27lh  of  February,  on  account  of  the  ict^ 
wtd  not  for  want  of  nn  order  to  enter  the  dock,    it  toi  decided,  that  upM    i 
this  finding,  the  phuatiff  was  entitl<>d  to  recover,  aa  the  place  where  dm    ' 
(bip  trai  moored  not  being  ibat  of  her  iilliiiiate  destiiialion,  the  paUcj  did    ' 
not  expire  vbni  she  had  been  there  in  ulvty  twenty-fiiiir  hours ;  and  m    | 
the  vesiet  rem^oeil  nt  those  monringi  on  acconnt  of  the  ice,  and  iMt    i 
waitiDg   for  the  order,  the  uodcrwriten  weir   not   discharged   by  tlM 
delay  (i).     Where,  immediately  upon  the  arrival  of  a  iliip  at  RJgo,  ittt    ' 
papen  were  taken,  and  her  hatches  sealed  down  by  the  officen  of  poTem-     i 
meot,  and  so  kept  till  her  papers  were  sent  to  SL  Petersbui^h  to  be  ei^ 
mined;  and  on  such  examination  immediBtc  orders  were  issued  for  thm    J 
■Hcnie  of  the  ^ip  and  csigo,  wUdi  woe  afterwards  oottdenHMd  te    ^ 
Barryilig  nmuUted  papers:  it  was  detemuned  tfaat  this  was  not  a  moorii^ 
twentv-foiir  huiira  in  aafcry  alW  her  arrival,  within  those  words   in  tbe 
policy  (j). 

But  where  a  ship  arrived  nt  the  wharf  where  she  intended  to  uidoad, 
and  was  laid  on  the  outside  of  the  tier,  there  being  no  room  in  the  inside, 
and  she  made  theusunl  preparations,  according  to  her  situation,  to  unload; 
and  after  the  twenty-four  hours  she  was  forced  adrift,  and  lost,  by  a 
quantity  of  ice  :  it  was  considered  that  she  was  completely  moored,  and 
in  safety  previous  to  the  accident(/f).  If  a  ship  be  justly  seized  as  for- 
feited for  smufTgling.  and  afterwards  restored,  the  undenvriters  are  not 
liable  for  any  damage  happening  to  the  ship  by  the  perils  of  the  aea  in  the 
interval  between  tlie  seizure  and  the  restoration (/)- 
2.  Goodi. 
A  general  policy  on  goods  will  only  extend  to  such  as  arc  merchantable 
and  part  of  the  cargo,  and  not  to  such  belonging  to  the  captain  as  are 
lashed  to  the  deck,  unless  they  are  specially  name<l(m).  So  an  insurance 
on  goods  does  not  extend  to  respondentia  inlerest(ii).  But  it  will  cover 
the  interest  of  carriers  in  the  property  under  their  charge ;  for,  in  general, 
if  the  subject-matter  of  insurance  be  rightly  described,  the  particular 
interest  in  it  need  not  be  specilied  (o). 

But  n  policy  on  "  goods,  specie,  and  effects,"  belonging  to  a  captain, 
was  held  by  usage  to  extend  to  money  expended  by  him  in  the  course  of 
the  voyage  for  the  use  of  the  ship,  and  for  which  he  charged  respondentia 
interest(p).     A  policy  on  goods  "  at  and  from  London  to  all  parts  or 

(i)  Samuel  *.  Royal  Eichan^t  Al-  (m)    Rn„  v.  ThaaiU,  and  Bl^ck- 

.aroBM  Corapany,  8  B.  &  C.  119.  hauK  i.  li.plev,  i  Paili,  Ins.  26. 

O")   Hantytr    v.    LiiMngtnn,    15  (b)  Cfmer  v.  fliocfc,  3  Burr.  1394. 

Ewt,  46  ;  3  Cunp.  85.  (o)  CrmtW  v.  Colun,  3  B.  &:  Adol. 

(i)  A-gtr.ttin  V.  Btli,  1  Park.  Ins.  478. 

55.-KBoyoo.  (,.)  Crfg^ru  v.  ChratU.   1   Patk. 

(0  Fiptn  V.  CDpt,  1  Camp.  434.—  Ins.  14;  3  Daagl.419. 
Elleabotough. 
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places,  forwards  and  badLwards,  beginniiig  the  adrentura  from  tiie  loading 
at  London,  till  the  ship's  arri?al  hack  at  Deptford,  &c.,"  coren  any  goods 
brought  hack  to  London  {q), 

1.  What  Goods  a  General  Policy  will  cover,  in  Reference  to  their  Time 
of  Loading.'] — If  a  policy  he  efiected  on  goods  on  a  voyage  defined  from  A. 
to  K,  the  risk  to  commence  "  at  and  from  the  loading  uereof  on  hoard," 
not  sajring  where,  it  must  he  intended  a  loading  at  me  place  from  which 
the  voyage  commenced.  And  if  the  proof  he,  that  the  goods  were  loaded 
in  an  earlier  part  of  the  ship's  course,  and  before  her  arrival  at  the  place 
where  the  voyage  insured  commences,  the  plaintiff  cannot  recover,  though 
the  same  underwriter  had  insured  the  same  goods  for  the  anterior  voyage, 
and  knew  the  second  policy  was  efiected  thereon  (r).  Thus  where,  by  a 
policy  of  insurance,  ship  and  goods  were  insured  "  at  and  from  all  and 
every  port,  &c.  on  the  cost  of  BrazO,  and  after  the  17th  of  September  to 
the  Cape  of  Good  Hope,  beginning  the  adventure  upon  the  gooatjrom  the 
loading  thereof  aboard  the  same  shtp  at  all  and  every  port,  Sfc,,  on  the  coast 
of  Braiilf  and  from  the  17th  of  September,  1800,  and  upon  the  ship  in 
the  same  manner,"  with  liberty  to  sail  to,  &c.  any  places  backwards  or  for- 
wards under  the  Portuguese  government,  &c.  at  a  premium  of  four  euineas 
per  cent,  to  return  3/.  10s.  should  the  ship  have  arrived,  or  the  risk  have 
otherwise  ceased  on  or  before  the  17th  of  September:  it  was  held,  that 
the  policy  only  attached  on  the  homeward  bound  cargo  laden  on  board  at 
the  coast  of  Brazil,  and  did  not  cover  a  caigo  originally  taken  in  at  the 
Cape  of  Good  Hope,  and  which  continued  on  board  after  the  17th  of 
September,  while  the  ship  was  on  the  coast  of  Brazil,  and  after  she  left  it 
on  her  return  to  the  Cape.  Neither  did  the  policy  cover  the  ship  itself, 
which  was  insured  in  the  same  manner  as  the  goods  (#). 

So  under  a  policy  of  assurance  upon  a  ship  and  cargo  "  at  and  from  the 
coast  of  A.  to  her  port  and  ports  of  discharge  in  the  United  Kingdom, 
beginning  the  said  adventure  upon  the  said  goods  and  merchandize  from 
the  loading  thereof  aboard  the  said  ship,  twenty-four  hours  after  her  arrival 
on  the  coast :"  it  was  considered  that  no  part  of  the  outward  cargo  was 
covered  by  the  policy,  it  not  appearing  on  the  face  of  the  policy  that  the 
goods  on  boiurd,  previouslv  to  the  arrival  on  the  cost  of  A.,  were  intended 
to  he  insured,  and,  also,  tkat  a  memorandum,  valuing  the  cargo  at  a  cer- 
tain sum,  did  not  operate  to  make  the  policy  extend  to  cover  a  loss  of 
portions  of  the  outward  cargo,  which  contmued  on  board  after  the  vessel 
had  arrived  on  the  coast  (/). 

But  on  a  policy  on  goods  at  and  from  G.  to  any  port  in  the  Baltic,  be- 
ginning the  adventure  from  the  loading  thereof  on  board  the  ship,  and  the 
policy  was  declared  to  be  in  continuation  of  a  former  policy ;  which  was 
a  policy  from  V.  to  her  port  of  discharge  in  the  United  Kingdom,  or  any 
ports  in  the  Baltic,  with  liberty  to  take  in  and  discharge  goods  where- 
soever, to  return  twelve  per  cent  if  the  voyage  ended  at  G. :  it  was  held, 
that  the  assured  were  entitled  to  recover,  although  the  goods  were  not 
loaded  on  board  at  G.,  but  at  V.,  and  although  the  defendlant  was  not  an 

(q)   Grant  v.  Delacour,  1  Maish.  85;   Langhom  v.  Hardy,  4  Tsant. 

Ins.  250.  628  ;    Mellish  v.  AUnutt,  2  M.  &  S. 

(r)  Spitta  V.  Woodman,  2  Tannt  106;  Barnes  v.  Akert,  Feake's  Add. 

416.  Css.  22.— Keoyon. 

(i)   RoberUoH  v.  French,  4  East,  (0  Riekman  v.  Csntotn,  2  Nev.  6c 

130 ;  4  Esp.  246.    Aud  see  Homeyer  M.  562. 
V.  LushingtoHf  15  Esst,  46;  3  Camp. 
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ao^nniter  on  \he  farmer  palicy(-i).     So  vbere  a  poliqr  of  m 

waa  OD  goodt  at  and  liam  Pernuutmco  to  Maranhtm,  and  tlience  to  Liiei~ 

CU  beguiling  ibe  odrenlure  oa  the  goods  Irum  th^  loading  [hereof  an 
rd  th?  ihip  whereaoevei :  it  was  decided,  thai  it  would  cover  goods  pre- 
vunuly  luaded  il  Liverpool,  and  which  arrived  at  P.,  but  were  not  un- 
loided  lliere,  and  afterwardi  Euilsfued  a  partial  \osa  b}'  wrvck  in  the  voy- 
age from  P.  to  M.{y)  And  in  another  cox  h  was  holdeii.  that  the  plaintiff 
inis  entitled  to  recover  a  loss  of  goods  insured  at  and  from  Landscrona  to 
Wolgait,  though  they  were  >liip|ied  at  Gattenburgh  before  the  ship  arrived 
•t  LandscTona,  and  though  the  [toiicy  was  declared  to  be  at  and  from  the 
loading  of  the  goodi  on  btian]  the  shipi  it  appearing  that  the  underwriter 
wa«  informed  at  the  time  that  the  goods  were  loaded  on  board  at  Gotlen- 
btngh,  and  that  port  of  tbum  nerelanded  and  reloaded  at  Landscrona,  so 
a>  to  enable  tlie  custom-house  olGeets  there  to  ascertain  the  quality  of  the 
vholc  and  to  adjust  the  duties,  and  the  policy  being  free  at  ayctage(t). 
So  where  the  policy  was  on  goods  "  at  ana  from  the  ship's  loading  pott  or 

Jotta  in  Amelia  Inland  to  London."  The  ehip  never  touched  at  Ameha 
ilaud,  but  took  in  her  car^o  at  Tigrec  Iilana,  which  lies  a  Uitlo  farther 
Up  tha  river  St.  Mary's :  it  was  considered  that  the  policy  neverthetea 
attached,  this  being  the  usual  mode  in  which  tibips  in  that  trade  take  in 
tlieii  cargoes  (a). 

V/e  lw*e  ^wu  that  a  policy  will  not  cover  goods,  (eiecpt  under  par- 
ticular rircumstanccs  pointed  out,)  which  werp  loaded  Wfore  the  inception 
of  the  insurance.  In  like  manner  a  poliey  effected  from  one  port  to  an- 
other, does  not  cover  goods  taken  in  at  an  intemiediflio  port.  Thus  a 
policy  upon  b  homeward  voyage  from  India,  upon  goods  at  and  from  a 
foreign  port  of  loading,  until  the  ship's  arrival  in  London,  beginning  the 
adventure  upon  the  said  goods  from  the  loading  thereof  at  the  foreign 
port  of  loading,  and  so  should  continue  upon  tbe  goods  until  the  same 
should  be  discharged,  was  held  to  attach  only  on  the  particular  cargo  taken 
at  the  first  port  of  loading  (i).  Though  the  insurance  was  to  all  or  any 
ports  and  places  whatsoever  beyond  the  Cajie  of  Good  Hope,  in  port,  and 
at  sea,  in  all  places,  at  all  times,  and  in  all  services,  with  liberty  to  proceed, 
touch,  and  stay  at  any  ports  or  places  whatsoever  for  any  purposes  what- 
soever. So  it  has  been  held  that  a  policy  "  at  and  from  Lyme  to  Lon- 
don "  does  not  protect  a  cai^o  laden  at  Bridport,  within  the  port  of  Lyme, 
and  eight  miles  nearer  to  London  (c) ;  the  principle  of  which  has  been 
recognized  and  acted  on  in  a  very  modem  case(d). 

But  on  an  insurance  of  gooils  only  to  a  particular  port,  if  the  ship 
touch  at  one  port,  and  after  discharging  part  of  her  cargo  proceed  with 
the  residue  to  another,  the  Insurance  remains  in  force  until  her  arrival  at 
the  latter  port  (e);  but  it  would  have  been  otherwise  if  the  insurance  had 
been  on  sliip  and  goods.  Goods  and  freight  were  insured  at  and  from  L. 
to  M.  V,  and  B.  A.,  if  open,  or  the  ship's  final  port  of  discharge  in  the 
river  P.,  with  liberty  lo  wail  two  months  at  M.  V.,  if  needful,  at  a  premium 
of  five  guineas  per  cent,  to  return  21.  per  cent  for  risk  ending  at  M.  V. 

(i)  Bell  V.  Hobmn,  16  East,  240  ;  fft)  Granlv.  Pojlon,  I  Taunt.  463; 

3  Camp.  272.  1  lilarsh.  Ins.  259. 

(y)  Gladitmt  V.  Clay.  1  M.  It  S.  (c)    fMiltblt  V.  K«bU,  2  TaDDt. 

41B.  403. 

(t)  A'rmncR  T.  Rtid,  and  Same  v.  (<f)  Brown  v.  TayUur,  5  Nev.  Sc 

KttlltmU,  16  East.  176.  M,  472  ;  1  Har.  &  VVoll.  578. 

(u)  Uo,m  y.  Atkim,  a  Camp,  300.  <«>  Uisli  >.  Malhar.  1  Esp.  411 ; 

— Ellenbotoagh.  1  Park,  las.  64. — Kenyon. 
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en  arrival.  The  vessel  arrived  on  the  2nd  of  August  at  M.  V.,  which 
was  then  blockaded  by  an  enemy's  fleet,  to  prevent  vessels  passing  to  B.  A. 
The  blockade  did  not  cease  till  the  4th  of  October.  The  vessel  afterwards 
sailed  for  B.  A.,  and  was  lost :  it  was  held,  that  the  risk  was  at  an  end  as 
soon  as  the  vessel  had  stayed  two  months  at  M.  V.,  and  the  underwriters 
were,  therefore,  discliaTged(e). 

2.  What  Goods  will  be  covered  in  Reference  to  the  Ship  aboard  which 
tuch  Goods  are  loaded.'] — Where  an  insurance  is  effected  on  goods  on 
board  some  particular  ship  it  has  been  held,  where  the  owners  of  goods 
insured  shifted  them  from  such  ship  to  another,  that  they  might  still  re- 
cover for  an  average  loss  arising  from  the  capture  of  the  other  ship(Y), 
they  having  shifted  such  goods  from  necessity  and  for  the  benefit  of^^all 
concerned. 

In  a  very  recent  case  carriers  on  a  canal  effected  an  insurance  for  twelve 
months,  upon  goods  on  board  of  thirty  boats,  named,  between  London, 
Birmingham,  &c.,  backwards  and  forwards,  with  leave  to  take  in  and  dis- 
charge goods  at  all  places  on  the  line  of  navigation.  The  insurance  was 
i^T^ed  to  be  12,000/.  on  goods,  as  interest  might  appear  thereafter;  the 
<£iim  on  the  policy  warranted  not  to  exceed  100/.  per  cent.,  and  3000/. 
only  were  to  be  covered  by  the  policy  on  any  one  boat  on  any  one  trip : 
it  was  under  these  circumstances  determined  that  the  policy  was  not  ex- 
hausted when  once  e;oods  to  the  value  of  12,000/.  had  been  carried  by  all 
the  boats,  or  by  each  of  them,  but  that  it  continued  throughout  the  year 
to  protect  all  the  goods  afloat  at  any  one  time,  up  to  the  amount  insured : 
ana  further,  that,  upon  the  loss  of  goods  on  board  one  of  the  boats,  the 
assured  was  entitled  to  recover  that  proportion  of  such  loss  which  12,000/. 
bore  to  the  whole  value  of  the  amount  carried  during  the  year(g).  Where 
two  policies  of  insurance  for  different  sums  are  effected  on  goods  on  board 
any  ship  or  ships  on  a  particular  voyage,  and  goods  are  put  in  different 

})roportions  on  hoard  two  ships  whicn  sail  on  the  voyage,  one  of  which  is 
ost,  but  the  other  arrives  in  safety,  the  insured  might  apply  either  policy 
to  Uie  ship  which  was  lost  (A). 

3.  What  Goods  will  be  covered  in  Reference  to  their  Mode  of  LamUnf."] 
— Where  goods  are  put  into  a  public  lighter,  for  the  purpose  of  bemg 
landed,  they  are  protected  by  usage  under  a  general  policy ;  but  if  the 
merchant  send  his  own  lighter,  the  underwriter  is  discnarged(t).  Thus 
where  an  insurance  was  effected  on  goods  from  A.  to  B.,  "  until  they 
should  be  there  discharged  and  safely  landed;"  on  their  arrival  at  B.,  the 
merchant  to  whom  the  goods  belonged,  emploved  and  paid  a  public  lighter 
to  land  them,  and  the  goods  bemg  damaged  m  the  lighter,  without  neg- 
ligence, the  underwriters  were  held  liable  for  the  lo8s(/c). 

But  where  on  a  policy  on  goods,  "  until  the  carao  should  be  dischaiged 
and  safely  landed,"  it  appeared  on  the  arrival  of  Uie  ship  that  the  goods 
insured  were  put  on  boara  a  lighter  hured  in  the  usual  way,  and  brought 
to  the  plaintin's  wharf  in  the  evening,  but  not  landed  on  account  of  the 

(e)  DoyU  y.  Powell,  4  B.  &L  Adol.  (t)  Rucker  v.  London  AMturanee 

267  ;  1  Nev.  &  M.  678.  Company,  1  Marsh.  Ins.  263 ;  2  B. 

(/)P<anramimrv.5top(ct,lManb.  &  P.  432,  d.,  aad  3  Esp.  290.— 

Ins.l64;lT.R.61l,n.;  3Dougl.l.  Boiler. 

(g)  Crowley  ▼.  Cohen,  3  B.  &  Add.  (k)  Hurry  v.  Royal  Esehange  As* 

478.  suranee  Company,  2  B.  &  P.  430;  3 

(h)  Henchman  v.  Offley,  1  Marsh.  Esp.  289. 
Ins.  167;  2  H.  Black.  345,  n.;  3 
Doagl.  135. 
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rough  weather;  (he  plaintiff tben  undFrtuolc  to  see  to  tW  landing  bitMdl. 
but  in  the  night  the  lighter  was  by  bc  unavuidable  atcideut  rank,  and  tbc 
good)  l«t :  it  was  lieici,  Ihut  theunder^diten  were  di»charged(/).  I'pM 
«  common  policy  on  gouds,  the  undertmlere  ate  discharged  if  Uie  modt 
■n  landed  at  the  port  of  deilinition  by  the  olGcera  of  goreinineiit  Uuk, 
and  art!  lodj^  in  tlii^  f^oremmeiit  worehousei.  if  thia  be  the  uiual  oioda 
in  which  guoiis  are  landed  at  tlutit  port,  althuugU  the  goods  insured  are 
sArrwarda  coiilijcalfd  by  the  goTerninent,  and  are  never  in  f' 
of  the  CDn»igueea(m). 

Upon  an  insurance  from  England  to  Barhadoes,  and  all  c 
West  Indiu  coloaies,  Id  continue  until  the  ihip  ahail  be  nrrived  si 
port  of  discharge,  the  risk  terminates  on    '      "    ' 
car^  at  any  uf  tbe  coloniesln). 

3.  Freigil  and  Profit. 

The  expected  freight  of  a  ship,  or  profits  on  a  cargo,  may  be  insare 
though  generally,  williont  more  detcription,  and  engrailed  upon  a  polin 
on  ship  und  goods  [□  the  cummoii  printed  fbrm,  for  a  certain  voyage :  wim 
■  leluni  of  prcDiium  for  abort  interrsl,  tbe  anaured  proving  ua  int«'eM  in 
the  sargoip).  So  an  insurance  on  tbe  "cumininion,  prinlcge^"  £c.  of 
tbe  captain  of  a  ship  in  the  AfKcati  trade,  was  legal  {q).  But  where  a  nulv 
of  a  ship,  or  a  aailor.  is  to  riicrive  sonictliing  nl  ihc  end  of  the  voyaae  in 
lieu  of  wages,  he  cannot  insure  it  (r), 

A  poUcy  of  insurance  on  money  lent  to  the  captain,  payable  out  of  the 
freight,  Is  illegal,  and  the  premium  cannot  be  recovered  back  from  the 
under  writecB  (s). 

But  though  a  party  can  thus  insure  against  the  loss  of  a  profit  he  might 
Eustaiu  hy  the  wreck  of  the  ship  or  otherwise,  yet  by  the  policy  of  insu- 
rance, the  underwriter  does  not  insure  against  any  toss  that  may  arise  troln 
tbe  difference  of  exchange  (f ).  Nor  can  the  plaintifT,  in  an  action  on  • 
policy  of  insurance,  recover  interest  upon  the  sum  insured  (u).  And  it  is 
presumed  that  an  insurance  against  damages  that  a  shipowner  may  be 
liable  to  pay  in  consequence  of  bis  ship  nmning  down  another,  wouhl  be 
illegal  (j). 

(o)  Cram  V.  P^kinBrn,  6  T.  R. 
48-2 ;  2  Patk,  Ins.  402  ;  1  Mank. 
Ids.  95;  3  B.^  P.  85,  a.;  3  DoaeL 

16;  Htn,ick,or,y.Margtlum.iEia. 
"      ■    ,y.Couii„i.  3  East, 


(0  Sirong  T.  Nalallv,   1  N.  R.  16. 

(m)  BrmtB  v.  CaAiairs,  3  Camp. 
161 . — £lle  aboiDugh. 

(r)  Maare  v.  Tavlar.  3  Nev.  &  M. 
406;  1  AdoL&EiriE.25.  The  cargo 
havin;  been  landed  at  Bitbidoes, 
with  the  exception  of  coals  and  biicks 
brought  from  ^oglaod  selling  as  bal- 
last, (though  of  a  greater  weight  than 
was  requisite  for  ihal  purpose.)  but 
used  in  the  West  Indies  also  as  rner- 
chandiie.lhe  ahipis  lost  in  barbadoes 
while  about  lo  pioceed  to  another 
colony  with  hriclisaDd  coals,  and  with 
other  ailicles  loaded  Iheie;  it  is  a 
question  fof  Lhejurylo  decide,  whether, 
nolwilhstanding  the  coals  and  bricis 
lemainin;  on  board,  the  outward  cargo 
bad  not  been  tubstantially  discharged 
before  the  Iom  occurred ;  id. 


544. 

(p)  Eyre  V.  GUtr,  16  East,  218  ; 
3  Camp.  276. 

(a)  liing  T.  GlocfT,  1  N.  R,  206, 
(r)  H'dwn-  V.  Oe  TaOet,  IT.R. 


',  Itoval  Kschangr  As- 
"   "  626.— 


,    2   Cam] 
Ellenborough.     ' 

(I)  Thtllatm  ».  Bwich,  I  Eap.  77. 
— Keoyoo. 

(h)  h'ingXin  V.  Jd'lntaik,  1  Csmp. 
518.— ?:llen  borough. 

(x)  DiUnoi)  T.  Suddart,  5  Taunt. 
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A  memorandara  for  charter  stated  that  one-half  of  the  freight  was  ta 
be  paid  in  cash  on  unloading  and  right  delivery  of  the  cargo,  and  the  re- 
mauder  by  bill  on  London,  at  four  months'  date,  thirty  running  days  to 
be  allowed  for  loading  and  discharging,  and  ten  days'  demurrage  at  4^ 
per  day,  '*  the  captain  to  be  supplied  with  cash  for  the  ship's  use."  In 
pursuance  of  this  last  stipulation,  the  master  drew  a  bill  of  excnange  on  the 
neighters,  which  was  duly  accepted  and  paid :  it  was  decided  that  the 
freighters  had  no  insurable  interest  in  such  bill  (jr).  In  anodier  case  an 
East  India  captain,  having  borrowed  money  from  A.,  in  order  to  secure 
him,  arranged  with  B.  that  C.  should  draw  bills  on  D.  (A.'s  agent  at  Cal- 
cutta), in  favour  of  the  captain,  payable  thirty  days  after  the  arrival  of  th» 
ship ;  which  bills  A.  was  to  indorse  to  B.,  who  was  to  neeociate  them  in 
Calcutta,  upon  the  captain's  consigning  to  D.  goods  to  double  the  amount 
of  the  bUls:  the  Court  considered  that  fi.  had  no  insurable  interest  in  these 
bills ;  and  that  even  if  he  had,  he  was  not  entitled  to  recover  upon  a  pdicy 
describing  them  as  bills  of  exchange  (a). 

1.  What  Freight  may  he  recovered  <m  a  Policy  in  reference  to  the  Time 
that  it  attaches,^ — The  risk  on  freight  does  not  attach  until  goods  are 
either  actually  snipped  on  board,  or  until  there  is  an  actual  contract  for 
shipping  them  (6);  and  then  a  homeward  policy  oo  freight  attachea^  when 
the  ship  is  in  a  condition  to  begin  to  take  in  her  homeward  cargo  (c)» 
But  where  there  is  a  valued  policy  on  freight,  and  the  ship  is  lost  while 
taking  in  her  cargo,  the  assured  can  only  recover  for  the  freight  of  the 
goods  actually  on  board,  unless  a  full  cargo  be  then  provided  for  her,  or 
there  be  a  contract  either  written  or  parol  to  supply  one(d).  On  a  policy 
"  at  and  from  Sheemess,  in  ballast,  to  Charente,  and  back  to  a  port  in 
the  British  Channel  and  London,  from  the  date  thereof,  till  the  ship  should 
be  arrived  at  Charente,  and  back  at  a  port  in  the  Channel  and  London; 
on  freight  valued  at  the  sum  insured,  to  be  deemed  interest  on  the  out- 
ward voyage."  The  ship  was  freighted  for  the  voyage  in  question  by  a 
charter-party,  whereby  she  was  to  proceed  to  Charente  in  ballast,  and 
there  the  freighter  was  to  provide  her  with  a  full  cargo  of  brandy;  on  the 
arrival  of  the  ship  at  Charente  she  was  put  under  an  embargo,  toad  after 
being  kept  for  six  months,  she  was  seized  and  condiemned  by  the  French 
government:  it  was  considered  that  the  freight  was  protected  by  the 
policy  while  the  ship  lay  at  Charente,  before  any  goods  were  put  on 
ooard,  and  that  the  underwriters  were  liable  for  a  loss  so  happening  (e). 

Where  a  ship  was  chartered  on  a  vo3rage  from  London  to  Dominica,, 
and  back  to  London,  at  a  certain  rate  of  freight  upon  the  oatward  cargo; 
and,  after  delivering  her  outward  cargo  at  D.,  the  charterers  were  to  pro- 
vide her  a  full  cargo  homewards  at  the  current fireight, fitmi  D.  to  L.,  ore: 
it  was  held,  that  an  insurance  by  the  owner  of  the  ship  on  the  freight,  at 
and  from  D.  to  L.,  attached  wbrnt  the  ship  lay  at  D.  delivering  her  out- 
ward cargo,  and  before  any  part  of  the  homeward  cargo  was  shmped^ 
during  which  time  she  was  captured  by  an  enemy,  the  contract  of  af- 
ftreightment  by  the  charter-party  being  entire,  and  the  risk  on  the  policy 

(i)  Mansfield  v.  Maitland,  4  B.  &  (e)  WilliamMm  v.  Innm,  8  Biag* 

A.  582.  81 ;  1  M.  &  Rob.  88. 

(a)  Palmer  v.  Pratt,  9  Moore,  358 ;  (d)  Patrickv,  Eawut,  3  Camp.  441 . 

2  BiDf.  185,  — £UenboroQgh. 

(6)  Flint  V.  FUmyng,  1 B.  &  Adol.  (<)  Uathmne  ▼.  Shedden^  2  Canp* 

45.  431.^£Uenboro«igb. 
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having  commenced  {/).     Wliere  a  ship  U  eb»r)ered  trom  L.  to  T.,  it^ 

to  take  on  baonl  a  cettoin  numlKr  of  pipes  of  wine,  and  proceed  to  B, 
Ac.,  for  which  the  owner  is  to  receive  freight  at  the  rale  of  so  iqueIi  ftr 
pipi;  1  B  policy  of  insurance  on  tuch  freight  niU  attach  from  the  ujliog  of 
the  ship  froiu  L.  (g). 

The  Mimilstion  in  a  charter-party  may  be  varied  by  Hubseqiient  ioicruc- 
tions  whidi  may  amouni  to  a  new  contract  pro  tanto;  and  sn  iiumianc; 
of  tbe  freight  upon  the  ncT  voyage,  though  ditfcrcnt  from  thai  deacrilwd 
in  the  chorter-pixrty,  may  be  good.  Thus  wliere  a  British  vessel  waa  char- 
tered for  a  voyage  from  Ode«a  to  Rotterdam ;  war  having  in  the  meoDliiiie 
broken  out  between  Cirent  Britain  and  Holland,  the  master  waa  iiiilructtd 
fay  the  freighter's  agent  at  Odeaao,  in  case  he  could  not  get  to  Rotlerdam, 
to  proceed  to  Hamburgh  or  Bremen;  but  to  enteral  LondoD  or  Newcastle 
in  lUo  tint  instance,  where  he  might  receive  different  orders  from  the 
freighters :  the  difTerencc  in  the  freight  to  be  settled  by  arbitration-  IIk 
venel  was  captured  among  tlie  Grecian  islands,  and  the  master  made  a 
declaration,  attested  on  onth  by  three  of  the  crew  of  the  capture,  before 
the  Britinh  consul  at  Pntras,  in  the  Mates ;  in  which  the  ship  was  de- 
scribed aa  having  been,  when  captured,  on  her  voyage  from  Odessa  to 
Rotterdam,  An  insurance  had  been  effected  on  the  freight  for  the  patti- 
cular  voyage  from  Odessa  to  England:  and  it  was  held,  that  the  under- 
writer* were  botmd  to  settle  the  Tom,  on  the  ground  that  the  instnictioM 
formed  n  new  contract,  under  which  llie  veisti  was,  at  the  time  of  the 
capture,  on  her  voyage  to  England,  where,  on  her  arrival,  freight  would 
have  been  earned  (A). 

But  on  a  policy  on  freiglit  valued  at  5001.  on  a  voyage  at  and  from 
Demerara,  Bcrbicc,  and  the  Windward  and  Leeward  islands  to  London: 
the  ship  being  at  Demerara,  an  agreemi-nt  was  entered  into  by  tlie  master 
nith  a  house  there,  for  a  freight  from  Berbice  to  London,  the  cargo  to  b« 

Eut  on  board  at  Berbice,  and  the  ship  to  lake  a  cargo  of  bricks  and  planki 
om  Demerara  to  Berbice,  and  deliver  them  there.  While  proceeding 
from  Demerara  to  Berbice,  with  the  bricks  and  planks  on  board,  she  met 
with  an  accident,  and  in  consequence  never  earned  her  freight :  unda 
which  circumstances  it  was  held,  that  it  was  not  a  loss  within  the  policy  (i). 
2.  Wliat  Freight  may  lie  recoi-crcd  in  reference  io  Ammmi.'] — Policy 
upon  the  freight  of  the  sldp  Stranger,  at  and  from  London  to  Jamaica, 
with  liberty  to  touch  at  Madeira,  and  discharge  and  lake  goods  on  boanl 
there :  the  plaintiffs  had  agreed  by  charter-party,  (bat  the  ship  should  take 
in  goods  at  London,  and  proceed  to  Madeira,  and  there  deliver  such  part 
of  the  goods  shipped  at  London  as  (heir  agent  should  direct,  and  receive 
onboard  wine,  and  proceed  to  Jamaica,  and  there  deliver;  and  the  freighter 
agreed  to  pay  135f.  in  full  for  freight,  during  the  whole  voyage  from 
London  to  Madeira,  and  thence  to  Jamaica,  such  freight  to  be  paid  L 


Madeira,  on  delivery  of  the  goods  shipped  at  London  for  that  place,  bj 
Madeira  wine  at  -lOJ.  per  pipe,  lo  be  carried  in  the  said  ship  to  Jamaica, 
free  of  freight ;  the  ship  arrived  at  Madeira,  and  delivered  all  her  London 


cargo,  except  thirty-three  cuaks  of  coala,  which  tlie  captain  kept  c 
to  stiffen  the  ship;  having  received  part  of  his  cargo  for  Jamaica,  hut  not 
the  wine  to  be  paid  for  freight,  a  gale  of  wind  arising,  the  captain  vrat 
obliged  to  cut  his  cables,  and  run  out  to  sea,  where  he  was  captured  :  iuh 

(/)  HornaulU  v.  Smart,  7  East,  (h)  Hail  v.  £nnni,  2Dow,  367. 

400.  (j)  Setlar  v.  M'Vicar.  1  N.  R.  23. 

(g)  Thampton  n.  Taylar,  6  T.  R. 
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der  these  circumstances  it  was  decided  that  the  plaintiff  was  entitled  to 
recover  for  a  total  loss(^). 

Where  the  owner  of  a  vessel  entered  into  a  contract  with  the  East  India- 
Company  at  Madras,  through  the  medium  of  a  correspondence  with  their 
agents,  for  freight  and  the  passage  of  invalids ;  and  the  ship  having  been 
surveyed  by  their  ofKcer,  and  represented  to  be  fit  for  the  purpose,  after 
certain  alterations  had  been  made ;  and  goods  had  been  shipped,  water 
taken  in  for  the  invalids,  and  the  projected  alterations  commenced,  but 
the  completion  was  prevented  by  the  perils  of  the  sea :  it  was  held,  in  an 
action  on  a  policy  on  freight  and  passage-money,  that  there  was  an  incep- 
tion of  the  risk ;  and  that  the  plaintiff  was  entitled  to  recover  for  passage- 
money  as  well  as  freight ; — and  also,  that  a  contract  for  such  a  purposa 
need  not  be  by  charter-party,  nor  precise  or  definite  in  its  terms  (/}. 

4.  Re-imurance,'] — A  party  having  insured  a  ship,  thereby  acquires  an 
interest  in  that  ship,  which  at  common  law  was  the  su^ect  of  insurance. 
But  to  prevent  many  evils  and  frauds  that  grew  out  of  this  right,  by  19 
Geo.  II.  c.  37,  s.  4,  it  was  made  unlawful  to  make  re-assurance,  unless 
the  assurer  be  insolvent,  become  bankrupt,  or  die ;  in  either  of  which  cases 
the  assurer,  his  executors,  administrators,  or  assigns,  may  make  re-assu- 
rance to  the  amount  of  the  sum  before  by  him  assured,  provided  it  be 
expressed  in  the  policy  to  be  a  re-assurance.  Therefore  every  re-insurance 
in  this  country,  either  by  British  subjects  or  foreigners,  whether  on  British 
or  foreign  ships,  is  now  void  (m).  Nor  will  an  action  for  money  had 
and  received  lie  to  recover  the  premium  of  such  a  re-assurance.  But  it 
would  appear  that  if  an  underwriter  transfer  by  parol  to  another,  at  a 
higher  premium,  his  subscription  to  a  policy,  it  is  not  such  a  re-assurance 
as  is  prohibited  by  this  statute  (n). 

5.  Double  Insurance.'] — A  party,  to  whatever  amount  he  thinks  proper 
to  insure,  can  only  recover  the  actual  amount  of  his  loss ;  and  therefore, 
if  he  should  insure  the  interest  he  has  in  the  ship  in  two  or  three  different 
insurance  ofiiices,  he  will  only  be  able  to  obtain  from  them  aU  the  gross 
amount  of  the  loss  he  has  sustained,  though  he  nuiy  recover  the  whole 
against  any  of  the  insurers,  and  leave  him  to  recover  satifaction  from  the 
rest(o).  But  in  an  action  on  a  valued  policy,  it  is  no  defence  to  prove 
that  the  assured  have  received  the  amount  of  the  valuation  in  the  policy 
from  the  underwriters  on  another  policy,  if  the  subject-matter  insured  be 
proved  to  be  of  a  value  equal  to  the  sum  received  and  that  sought  to  be 
recovered  {p). 

6.  Wagering  PoUciet,'] — If  a  par^  can  only  recover  the  loss  sustained,, 
it  must  rollow,  that  if  he  has  sustained  no  loss,  he  is  entitled  to  recover 
nothing.  But  insurances  used,  nevertheless,  frequently  to  be  effected  by 
individuals  to  a  considerable  extent,  who  had  no  interest  whatever  in  the 
ship,  and  who  overcame  the  difficulty  suggested  above  by  stipulating  in 
the  policy  that  the  insurance  was  effected^  tn/eret^  or  no  interest.  To 
remedy  the  great  evils  that  grew  out  of  this,  by  19  Geo.  II.  c.  37,  it  was 

(k)  Atty  V.  Lindo,  1  N.  R.  236.  («)  Delver  r.  Barnes,  1  Taunt.  48. 

(/)  Truscott  ?.  ChrUtie,  5  Moore,  (o)  NewUy  ▼.  Heed,  1  W.  Black. 

33  ;  2  B.  &  B.  320  ;  and  see  Palmn-  416 ;  S.  P.  Rogers  v.  DavU,  2  Park, 

V.  Blackburn,  1  Biog.  61 ;  7  Moore,  Ins.  423  ',  Davis  v.  Gildart,  2  Park, 

339.  Ins.  424. 

(m)  Andree  v.  FUtcher,  2  T.  R.  (p)  Boaifield  v.  Barnes,  4  Camp*. 

161 ;  3  T.  R.  266.  228,— Ellenborough. 
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wnacl*d,"thitiios8«uraneciluUl  be  made  on  aUp^  or  on  pnAi,  «■!*■ 
dizci,  ur  effects  laden  on  board,  JDlnmt  or  no  iotatcal,  or  witbooi  fate 
proof  ot  inteml  thoti  Ihc  polkv.  or  hj  m»J  at  gMwUing  m  wtgwaf.  a 
irithoiil  benefit  of  ulvagc  to  th«  umrw,  and  Uwt  avoy  Bieh  isadH 
•hall  be  null  and  void  ti>  all  intrnti  and  purposea." 

llndiv  llii*  itatiilt,  nn  insurance  "  on  u  ihip,  at  and  flrrai  BkWh 
St.  TItORin*  and  JnmnicD,  nnd  thenire  back  Ut  Dahlin,   ou 
valued  nt  lOOOJ.,"  vfhicli  appears  tn  bear  inintnttjco  upon  tho 
c:xpcvtcd  to  ariie  upon  the  sale  And  digpocilioD  by  die  p' 
of  produc  CKprctitl  to  bi^  uliipped  on  bosid  the  thip 

WBprrint;  jiolicy  («).     So  an  ngircment  to  jmy  20/.  to  tlie    _       

iht  next  poit  a  iliip  ahould  reach,  nrovided  that,  if  ahe  did  not  wn  te 
puinge  lo  aiiiiB.  tht  tWendant  Hould  pay  lopluMill'  100(U.  at  Ifaaoifrf 
one  tnontli  after  iliv  arrived  in  tbe  river  Thamei,  wilboulrefitraoocMMir 
nroprrty,  though  i)i>e  (.f  th«  pnrlics  bad  lome  good*  on  board  liabb  la  Mb 
b)'  ibt'  luM  uf  iliu  Moton,  iH  a  wnf^criog  policy  irithia  ihia  ■tatuM(f'). 

It  will  be  ncun  thui  the  staiula  referred  to  above  relate*  only  to  am 
whcrca  WBgcriogpolicy  ii  c&cled  on  i*i;ii  or  their  argoa.  I3y  aailW' 
quent  iiauite,  however,  Ibit  pnihibilion  again&t  wageriug  policica  U  tail 
general. 

By  14  Geo.  III.  c.  4S,  it  ia  snacted,  that  no  iniurance  alull  be  BuA 
Ml  any  event  wbaUoerer,  vherein  tbe  poMaa  for  wltoae  uae,  btntA,  « 
on  whose  account  the  jmlicy  ihol]  be  made,  shall  have  no  intorest,  orlij 
gomiiit;  ur  wagering. 

I'ndiT  tills  Btntute,  an  iiitutance  by  the  following  incnioranduiQ  rai 
held  a  wagering  policy  :  "  In  conaideration  of  40  guinean  for  lOCU.  receneJ    I 

of 1  wc,  who  have  heieunto  subscribed  our  luimci,   do  for  ouneltti 

Ret'crolly,  &c.  assume,  engEige,  and  promise,  that  vc  reipcctively  vSl  pay    | 

unto  the  said the  sum  and  sums  of  money  which  we  hav*  hereonw 

respectively  subscribed,  in  cose  the  Imperial  Brazilian  mining  Eham  he 
done  at  or  ahovo  ICKi;.  per  share,  on  or  before  the  Slst  Dec.  I82g"(l). 
So  a  policy  upon  tlic  sex  of  a  person  is  a  wagering  contiact  within  ^ 
act((). 

But  B  ualucil  policy  must  not  be  confounded  with  a  mieering  policj(B); 
wnce  they  arc  contracts  distinct  in  (Iieir  nature  ami  iiicideDlsj  ihougb  it 
must  appear  on  the  face  of  tlie  policy  of  which  speciei  tlie  contract  ii;  if 
the  pohcy  be  in  the  common  form,  it  ii  a  policy  on  interest  (t). 

The  pro7>er  distinction  between  a  valued  and  icagering  policy  is,  that  if 
the  pohcy  dispense  with  all  "proof  of  interest,"  it  is  a  wagering  policy 
within  Stat.  19  Geo.  II.  c.  37,  and  void;  but  if  the  insurer  must  prove  hi* 
interest,  and  the  policy  only  saves  him  the  trouble  of  sboninglta  amount 
it  IB  a  valued  policy,  and  good(v)-  Thus  where  a  policy  stipulated,  "that 
the  goods  insured  were  and  efiould  be  valued  at  five  tierces  of  caSee, 
valued  at  27/.  per  tierce,  say  1351.,  that  policy  to  be  deemed  suffidoil 
proof  of  interest:"  it  wa*  held,  that  it  was  void  under  the  statute  (t). 

The  effect,  therefore,  of  a  valued  policy,  is  to  prevent  tbe  party  iDinted 
from  being  under  tbe  necessity  of  proving  the  amount  of  bis  interest;  but 

(f)  Knn  V.  Wood,  2  Park,  Ids.  (u)  Leuii  v.  Ruchir,  SBarr.  11G7. 

405;  1  Camp.  543.— El  lea  borough.  (i)  Cvuiins   v.  A'anKi,    3   Tanat 

<r)  Knt  V.  Bird,  Co»p.  583.  613. 

(()  Palo-BHV.  P^tU,  2B1.&  S.  (y)  Murphy  t.  Bill,  4  Butg.KJi 

309  ;  9  Hiag.  3S0.  I  M.  &  P.  493. 

(0  notbuck  V.  HemmtrKm,  Cowp.  (=)  Ibid. 
737. 
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it  does  not  shut  out  this  question  altoeether.  The  insurers  may  poye,  if 
Ihey  can,  that  the  goods  are  fraudmently  overvalued  in  the  policy  with 
intent  to  cheat  them ;  and  if  they  do,  the  contract  is  entirely  vitiated,  and 
ihe  assured  cannot  recover  even  for  the  value  actually  on  board  (a).  So 
where  a  party  insured  by  one  policy  for  1700/.  on  the  ship  S.,  valued  at 
3100/.,  and  by  another  for  2000/.  on  the  same  ship,  valued  again  at  3000/. : 
it  was  held,  that  he  could  not  receive  more  than  3000/.  on  the  two  poli- 
cies (6).  So  where,  in  an  action  against  an  underwriter  upon  a  valued 
policy,  evidence  of  the  value  of  goods  on  board  was  gone  into  at  the  trial, 
and  parts  of  the  cargo  not  covered  by  the  policy  were  included  in  the  cal- 
culation, the  Court  sent  the  case  back  for  a  new  trial  (c).  But  the  assured 
upon  a  valued  policy  on  freight  is  entitled  to  recover  the  whole  amount, 
though  part  of  tiie  goods  only  were  on  board  at  the  time  the  shq>  was  lost, 
the  rest  being  ready  to  be  shipped  (d). 

7.  Bottomry.'] — Bottomry  is  a  contract  by  which  the  owner  of  a  ship 
borrows  money  to  enable  him  to  carry  on  the  voyage,  and  pledges  the  keel 
or  bottom  of  the  ship  as  a  security  for  the  repayment  If  the  uip  be  lost, 
the  lender  also  loses  his  whole  money;  but  if  not,  he  will  receive  nis  prin- 
cipal and  stipulated  interest,  however  it  exceed  the  legal  rate.  When  the 
ship  and  tackle  are  brought  home,  they  are  liable,  as  well  as  the  person  of 
the  borrower,  for  the  money  lent.  This  interest  is  insurable.  But  an  as- 
sured on  bottomry  cannot  recover  against  the  underwriter,  unless  there 
has  been  an  actual  total  loss  of  the  ship ;  for  if  the  ship  exist  in  specie  in 
the  hands  of  the  owners,  though  under  circumstances  that  would  entitle 
the  assured  on  the  ship  to  abandon,  it  will  prevent  its  being  an  utter  loss 
within  the  meaning  of  the  bottomry  bond(f).  An  action  cannot  be  main- 
tained on  a  policy  of  insurance  where  the  plaintiff's  interest  is  founded  on 
a  bottomry  bond  made  jointly  to  the  plaintiff  and  another,  although  they 
aregeneral  partners  in  trade  ( /*). 

Where  repairs  are  ordered  by  the  underwriters,  for  the  payment  of 
which  a  bottomry  bond  is  given,  and  they  refuse  to  pay  it  on  me  arrival 
of  the  ship,  in  consequence  of  which  the  ship  is  sold,  they  are  liable  for  all 
the  damage  which  accrues  to  the  own^  in  consequence  of  that  refusal  (g)» 

An  instrument  executed  in  a  foreign  port  by  tbe  master  of  a  ship,  re- 
citing that  his  vessel,  bound  to  London,  had  received  considerable  damage, 
and  that  he  had  borrowed  1077/.  to  defray  the  expenses  of  repairing  her, 
proceeded  as  follows : — ''  I  bind  myself  my  ship,  her  apparel,  tackle,  &c., 
as  well  as  her  freight  and  cargo,  to  pay  the  above  sum,  with  12/.  per  cenL 
bottomry  premium ;  and  I  fisher  bind  myself,  said  ship,  her  freight  and 


(a)  Haigh  v,  De  la  Cour,  3  Camp. 
319. — Mansfield.  And  see  Awiery  v. 
R^gert,  1  Esp.  207;  HamiUm  v. 
Mendi,  2  Bun.  1198;  1  W.BUck. 
^76. 279. 

(b)  Irving  V.  Ridutrdian,  1  M.  & 
Bob.  153 ;  2  B.  &  Add.  193. 

(c)  Riekman  ▼.  Cantairs,  2  Nev. 
&  M.  562. 

(c/)  Montgomery  v.  EggimgUm,  3 
T.  R.  362. 

(0)  Thonuon  v.  Royal  Exdutnge 
Atturanet  Company,  1  M.  &  S.  30 ; 
16  East,  214.  A  (aider  00  bottomry 
caoDot  recover  if  a  loss  happen  by 


captare,  if  it  be  such  as  to  occasion  a 
total  loss ;  bat  if  the  rinp  be  taken 
and  detained  for  a  short  tame,  and  veC 
arrive  at  the  port  of  destination  withm 
the  time  limited,  (if  time  be  mentioned 
in  the  coadition),  the  hood  is  not  for- 
feited, and  the  obligee  may  recover. 
Theie  is  no  Sferage  or  salvage  on  a 
bottomry  bond ;  Joyce  v.  WiUiawucn, 
3  Doogl.  164 ;  2  Pvk.  Ins.  627;  2 
Marsh.  Ins.  760. 

(  f)  Everth  v.  EUeUbomrm,  6  M. 
&  S.  152 ;  2  Stark.  66. 

(g)  Da  Cotta  v.  Veemkam,  2  T.  R, 
407. 


■STay  «aMr«t  iW  pert  cf  Load 

Mil  wd,  }m  ftdglri  mat  erngt. 


iMMrmtt. 

w^wa 


ttionM  main  ^ii 

EafLaadM,mprfEnmt*  au  Dtiwr  dcMorcUiaMtdKhiluAa  ' 
|ik^  m  mswT  has  mow,  Md  miuk  have,  iirefennee  to  alTaiht 
d^H  M  i^iiii  mm  ■RJiprincyJ  mm,  with  lid,  per  cenL  batUo^ 
■  iiiiliiii  .  |- ■■»■■—][--  —^'jp"-  It  vaa  dccMed  upon  cmrik* 
OH  «•■  ■■  inMvHMBt  M  WMwry,  fa  an  ini«BtkMi  nflKwBiljr  appMid 
flaKtWvUltsr  it  Ikat  lk«  haite  ihanU  take  upon  fairnaaiir  die  peril  ri 
A«  wfcji  tayaga;  ihatlhawwib  "  rnir  HTrral."  nuut  be  uitdnimd  l> 
m^  ••  mj  ium'a  Mmtl;"  mi  tint  tbt  wwds,  -•  1  make  luUe  llic ■■) 
mMi^  lt«ftdgMaad  oa^got  whetbar  At  Ai  or^  not  airivcat  Lcttdal^' 
1NM  JalfBJtd  ooljr  to  giv*  ili«  badat*  •  duna  on  tli«  sbip,  in  tadewMi 
to  mlbm  cUto*.  !■  caw  af  tb>  lUp'i  atiml  at  aose  otber  ifwa  Ibtte- 
"   farthBC«>Mt«rdMloMiifili*^(|). 


nil  wureit  ti  alio  insurable.     But  At 

due  of  llie  goods  ov«r  and  abon 

idcc  alone  can  nuke  iiuurance  npa 

gDodadoes  not  extetdUft 


Talid.     And  i 
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y  be  iiolicvd  under  this  bead  in  the  first  place  that  u 
rquitubU  inleresi  is  insurable;  ajid  bolh  the  Irustec  and  the  rofuifM 
trust  har«  an  insurabk'  interest,  ibe  forniEr  in  resppct  of  his  Ugai  interest, 
and  tiie  latter  in  respect  o(  the  tijuitubU  inlcresll/\  One  of  sevetal  faft- 
onnen  of  a  ship  may  insure  the  freight  generally,  without  tnentioaiing 
irhai  iluLre  he  has  in  the  ship ;  and  he  may  declare  generally  and  recoTtr 
according  to  his  inlen.'st(ra).     And  a  shipowner,  who  has  enteraj  into 


ruled,  3 


{K)  Simmenis  T. Hodgitn 
3  b.  Si  Adol.30;  S.  C.  ov 
M.  iP.  385;  eBing.  IN 

(j)  Park,  Ins.  13. 

U)  lbid.^16. 

{k)  Cltcrr  V.  Bhck.  I  W.  Black. 
306.  399.  405.  Hi.  la  a  reBpon- 
dCDiia  hood,  the  coodition.  after  re- 
citing ibat  the  Dioae;  oas  lenl  upon 
Ibe  good)  UdtD  aod  to  b«  laden  on 
boiid  a  certaiD  ship  on  her  (oyageout 
and  home,  as  that  If  ibe  sbip  should 
pioceed  oa  her  loysge  aoil  leium 
within  ibiitj-sii  mDDlhs,  (the  dingers 
of  ibe  seas  eiceptnl).  and  If  the  bor- 
rower within  thirty  days  ifter  hei  ar- 
rival ihoitld  pay  to  Il>e  lenJei  the  sam 
affieed  oa,  or  if  in  the  layage  and 
witbiD  iha  iblrty-six  moDlbs  the  ship 
ahonld  b«  lost  by  lira.estmies,  oi  other 


casuahies.  the  borrower  should  within 
sli  moDihs  after  such  lost  pay  la  tba 
lender  a  piDportIo liable  average  oo  all 
the  goods  carried  out  and  acquired 
dutiDg  ibe  voyage  which  should  be 
saved,  then  the  obllgalioD  to  be  foid: 
it  was  held  that  ibis  was  no  mora  than 
a  personal  obligation  from  the  bor- 
rower to  the  leader,  and  did  not  give 
the  liner  any  specific  pledge  or  lien- 


Grtti.  IH.  Black.  301. 

(0  Ei  porie  Houg*toH.  17  V«». 
jun.  258  ;  S.  F.Ex  parte  YaUtf,  IS- 
Vet.  jun.  67. 

(n;  Riling  t.  BcnMK.  2  Uanh. 
Ins.  736.  1'wo  partners  porelueed  a 
■hip  under  a  bill  of  tale,  conlomiatdy. 
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contracts  for  freight,  has  an  insorahle  interest  in  the  freight,  although 
such  contracts  are  not  in  vrriting  (n). 

Where  A.  is  indebted  to  B.,  and  without  any  order  from  him,  consigns 
goods  to  C.  to  be  held  for  B.,  and  indorses  the  bill  of  lading  to  C,  B.  has 
an  insurable  interest  in  the  goods  so  consigned  (o).  So  where  it  is  stipu- 
lated by  a  chartei^party  that  in  case  the  ship  is  lost  during  the  voyage, 
the  charterer  shall  pay  the  owner  a  sum  of  money,  which  is  estimated  as 
the  value  of  the  ship,  the  owner  has  still  an  insurable  interest  in  the  ship 
during  the  voyage  {p).  And  where  B.  sold  to  plaintiflf)  to  be  delivered  at 
Portsmouth,  mm  500  to  700  barrels  of  oats,  to  be  shipped  by  I.  from 
IToughall ;  and  four  days  afterwards,  B.  advised  plaintiff  that  I.  had  en- 
gaged room  in  the  packet  to  take  about  600  barrels  of  oats  on  plaintiff's  ac- 
count On  the  following  day,  plaintiff  insured  400/.  on  oats  per  the  packet ; 
the  oats  were  shipped,  but  the  packet  being  bound  for  Southampton,  and 
refusing  to  touch  at  Portsmouth,  B.  sold  the  oats  again,  and  delivered  the 
bill  of  kding  to  O.  at  Southampton,  plaintiff  insisting  that  he  was  entitled 
to  the  oats,  and  would  assert  his  right  by  action,  hi  the  meantime  the 
iMU:ket  was  lost,  and  after  a  long  dispute,  plaintiff,  in  consideration  of  60/., 
Dy  indorsement  on  the  policy,  vestra  the  interest  in  the  insurance  in  B. : 
and  it  was  held  that  the  plaintiff  had  a  sufficient  interest  to  sue  defendant, 
the  underwriter  on  this  policy  (g). 

But  where  A.,  residing  in  Dublin,  having  agreed  with  B.  and  C.  at  Ja- 
maica to  send  out  two  ships  annually,  for  which  they  were  to  provide  car- 
goes, to  be  consigned  to  him,  chartered  a  ship  which  was  to  proceed  from 
Bristol  to  St.  'Jliomas's,  where  she  was  to  deliver  an  outwaru  cargo  (the 
property  of  another  person),  and  thence  to  Jamaica,  where  she  was  to  take 
lu  a  caigo  from  B.  and  C.  for  Dubliu,  and,  by  the  terms  of  the  charter- 
party,  A.,  in  consideration  of  guaranteeing  the  homeward  cargo,  was  to 
receive  a  commission  of  2^  per  cent,  upon  the  homeward  freight ;  and 
the  ship  was  captured  on  her  passage  from  St.  Thomas's  to  Jamaica :  it 
was  decided  that  A.  had  not  then  an  insurable  interest  either  in  the  com- 
mission on  the  freight,  or  in  the  commission  on  the  sale  of  the  homeward 
caTRo(r). 

Captors  of  a  ship  seized  as  a  prize  may  insure  their  interest  therein, 
and  are  not  entitled  to  a  return  of  premium,  althoueh  it  be  afterwards  ad- 
judged to  be  no  prize,  and  restitution  be  awardea  to  the  owners  by  the 


to  stttute  26  Geo.  III.  c.  60 ;  after- 
wards they  took  in  two  other  partners, 
but  there  was  no  transfer  of  the  ship 
to  them  jointly  with  the  others :  held 
that  the  tour  partners  had  not  any  in- 
surable interest  in  the  freight  of  the 
ship ;  Camden  v.  Anderum,  5  T.  R. 
709  ;  and  see  S.  C.  6  T.  R.  723;  1 
B.  &  P.  272.  And  a  person  who  makes 
insurances  as  the  owner  of  a  ship  must 
stand  so  registered  at  the  custom- 
bouse  at  the  time,  and  the  production 
of  the  register  from  the  custom-house 
is  conclusive  evidence  of  ownership; 
Marsh  V.  Robiraan,  4  £sp.  98. — Le 
Bltac. 

(»)  MiU^  V.  Warre,  7  D.  &  R.  1 ; 
4  B.  &  C.  ^8;  1  C.  &  P.  237. 


(o)  Hill  V.  Seeretan,  1  B.  &  P. 
315.  The  indorsement  and  delivery 
of  a  bill  of  lading  to  a  creditor  prtma 
facie  conveys  the  whole  property  in 
the  ^oods  from  the  time  of  its  aelivery; 
but  if  the  intention  of  the  parties  ap- 
pears to  have  been  only  to  biiid  the 
net  proceeds  in  case  of  the  arrival  of 
the  goods,  then  an  insurance  made  on 
account  of  the  iodorser  after  such  in- 
dorsement is  good ;  Hihhtn  v.  Carter, 
1  T.  R.  746. 

(p)  Hobbi  V.  Hannam,  3  Camp. 93. 
— Elfenborongh . 

(q)  Sparkes  v.  MarthaU,  3  Scott, 
172  ;  2  Bing.  N.  R.  761 

(r)  Knot  V.  Wnod,  1  Camp.  643 ; 
Park,  Ins.  406.^EUeoboroagb. 
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Court  of  AdminltT  (t).  And  nich  a  prixc  Uken  1>7  tbe  narj  Mil  mr 
c<Jigoiiit)y  is  bauntnlr,  on  account  of  the  intereit  of  tfae  cantoc^  nn^lM 
■tBlul«  1.'>  Geo.  III.  c.  72,  s.  3,  «hich  gninU  &  prisee  so  taken  to  dnjtsi 
capton  adei  eaadcmiiation,  subject  only  M  the  kpportwament  of  th*(n«i 

u  to  tbr  rc«pi^ctiire  «harea  {tj. 

An«r  iri<i[>|iiige  in  transitu,  th«  vendee  cihism  to  h«T«  on  inminUt  i 
t*TC«l  in  goodi(ii);  tmd  s  policy  effected  Ituforc  tbe    "  ' 

tliercby  void(i)- 


Sect.  IV. — Riati  I! 

I.  iMibyPiTiUofihtStt    ..   H64 
%.Bsfir»ndme 14«6 

3.  BfFi'i... I4«8 

4.  Bf   Caplun   md  DunliaH 

'•^Pfii^aH    I«9 

The  next  (juciticin  tbat  Bccma  nalurally  to  nriie  is,  what  bk  IIm  tUi    ' 
jtgalnal  vrliicli  porlica  ore  insured.     Wliulever  tliey  are,  tbey  must  bein- 
ecrtcd  in  the  policy,  and  Ibe  general  Torm  now  in  uae  is  anffident  to  coo- 
prehend  nlmoit  any  erent  that  can  possibly  happeo  to  a  ship  in  the  eon-    . 
non  oouna  of  erent*.    Tbtu  tbe  nnclenrriten  tmdertaln  to  bear  ■*  d    ' 
perils  of  llie  spas,  men  of  vim,  fire,  enemies,  pirate,  rovers,  ibicvea,  Jet»- 
SONS,  letters  ol'  mark  a[id  counter- mark,  surprf9.1I?,  taking  at  si^o,  luroti, 
restraints,  and  detainments  of  all  kings,  princes,  and  people,  of  what  ni- 
tion,  condition,  or  quality  socTcr;  barratry  of  the  master  and  maiiiMT^    ' 
and  all  other  perils,  losses,  and  misfortunes  that  have  or  shall  come  to  heA, 
detriment  or  damage  of  tlie  said  goads  and  merchaodices  and  ship  in  uy 
port  thereof."     M'e  shall  proceed  to  notice  these  risks  in  order. 

1.  Lota  bif  Perils  0/ the  Sea.] — Where  a  thip,  afler  having  sailed  Imn 
one  port  to  another,  is  heard  of  no  more,  at  a  reasonable  time  after  m'ling, 
it  will  be  presumed  to  be  lost  by  foundering  nt  sen  (y).  But  there  sewui 
no  liied  rule  vith  regard  to  tlie  time  after  trhich  a  missing  ship  aludl  be 
reputed  lo  be  lost ;  whicli  in  oil  coses  is  a  question  of  pretumption,  to  be 
governed  by  the  circumstauces  of  thi'  particular  caBe(i}. 

But  vbere  a  loss  by  the  perils  of  the  sea  is  to  be  inferred  from  the  ship 
not  bt'ing  heard  of  oiler  her  aniling,  the  plninliff  must  prove  that,  when 
■be  left  Ute  port  of  outlil,  the  was  bound  upon  the  voyage  insured ;  fix 
which  purpose  tbe  convoy-bond,  meuliouing  the  port  of  destiiuitioD  in  the 
common  form,  is  primi  facie  evidence  (a).  If  she  be  an  English  ship  to 
a  foreign  port,  he  must  also  call  witnesses  from  her  port  of  destinatiDn,  In 
■how  Uiat  she  never  arrived  there  (fr)>  Thus  where,  in  astumpait  on  a 
policy  of  insurance  on  goods  bv  a  certain  ship,  it  was  proved  that  dM 
Miled  on  the  voyage  insured  with  the  goods  on  board,  and  never  arrived 
at  her  port  of  destination ;  and  that  a  few  days  after  her  departure,  a  le- 

(0  Bathm  v.  BtU.  B  T.  R.  154;  (u)  A'ns^  v.  Rtai,  1  Park,  In. 

Vitger  ».  FrHcpK,  5  Esp.  184.  106. 

(t)  Stirlifg  V.  Vaughm,   11  East,  (i)    HDuiInun  v.  TJutnVia,  H(^ 

619i  3Camp.23S.  243.— Gibbs;    sad  see   UonAaU  v. 

(u)  Ctay  V.  HaTTitm,  5  M.  &  R.  Parker,  3  Camp.  70. 

17  i  10B.&C.99.  (O   CAm  v.  HiMkltj,,  2  Camp. 

Ci)  Ibid.  51 ;  S.  C.  not  S.  P.  1  Tanat  249. 

ib)  1\otmliw  T.  Oiiirin,3Cainp.8S. 
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port  was  heard  at  the  place  whence  she  sailed,  that  the  ship  had  foundered 
at  sea,  hut  that  the  crew  were  saved :  it  was  held  that  this  was  sufficient 
primdjacie  evidence  of  a  loss  by  perils  of  the  seas ;  and  that  the  plaintiff 
was  not  bound  to  call  any  of  the  crew,  or  to  show  that  he  was  unable  to 
procure  their  attendance  (c). 

A  loss  sustained  by  another  ship  running  down  the  ship  insured, 
through  gross  negligence,  is  a  loss  by  the  perils  of  the  sea(<f}.  And 
when  a  transport  in  government  service  was  insured  for  twelve  months, 
during  which  she  was  ordered  into  a  dry  harbour,  the  bed  of  which  was 
hard  and  uneven,  and,  on  the  tide  having  left  her,  she  received  damage 
by  taking  the  ground :  it  was  decided,  that  this  was  a  loss  by  a  peril  of  the 
«ea  (e) .  So  where,  in  moving  a  ship  from  one  part  of  a  harbour  to  another, 
it  became  necessary  to  send  two  of  the  crew  on  shore  to  make  fast  a  new 
line  and  cast  off  the  rope  by  which  the  ship  was  made  fast ;  those  two  men, 
being  immediately  impressed  and  carried  away,  and  not  being  allowed  by 
the  press-gang  to  cast  off  the  rope  in  question,  the  ship  in  consequence 
tliereof  went  ashore  and  was  lost :  it  was  determined  to  be  a  loss  by  perils 
of  the  sea  within  the  policy  (J"). 

On  a  policy  on  a  ship,  in  the  usual  form,  for  twelve  months,  at  sea  and 
in  port,  the  declaration  averred  a  loss  as  follows :  that  the  ship  having 
amved  at  the  harbour  of  St.  John,  in  the  province  of  New  Brunswick, 
•and  discharged  her  cargo  there,  it  became  necessaiy  to  place  her,  and  she 
iras  accordingly  placed  in  a  graving-dock,  there  to  be  repaired,  and  near 
to  a  certain  wharf  in  the  graving-dock ;  and  that  whilst  there,  by  the  vio- 
lence of  the  wind  and  weather,  she  was  blown  over  on  her  side,  whereby 
she  struck  the  ground  with  great  violence  and  was  bilged,  and  greatly 
injured  and  damaged :  it  was  held,  that  this  was  a  loss  within  the  general 
words  of  the  polic}',  "  all  other  perils,  losses,  and  misfortunes  that  have 
or  shall  come  to  the  hurt,  detriment,  or  damage  of  the  ship,"  for  which 
the  underwriters  were  liable  (g).  But  if  a  ship  hove  down  on  a  beach 
within  the  tide-way,  to  repair,  be  thereby  bilged  and  damaged,  it  is  not 
a  loss  occasioned  by  the  perils  of  the  sea  (A). 

In  order  to  constitute  a  loss  a  loss  &y  perils  of  the  sea,  it  is  not  neces- 
•axy  that  the  loss  should  have  been  occasioned  immediately  by  such  perils. 
If  It  be  the  consequence  of  them  it  will  be  sufficient,  aluough  it  be 
remotely,  as  from  the  mismanagement  and  negligence  of  the  master  and 
mariners  (t) ;  or,  as  it  would  appear,  from  their  barratry  (^).  And  where, 
on  a  policy  of  insurance  on  goods,  the  vessel  is  wreckeo,  part  of  the  goods 
are  lost,  and  part  cot  on  shore,  but  (whilst  on  shore)  are  destroyed  and 
plundered  by  the  inhabitants  of  the  coast,  so  that  no  portion  of  them 
comes  again  into  the  possession  of  the  assured ;  this  is  a  loss  by  the  perils 
of  the  sea,  and  no  abandonment  is  necessary  (/).    So  where  a  poUcy 


(e)  Koster  v.  Reed,  6  B.  &  C.  19; 
9  D.  &  R.  2 ;  $ed  vide  Cotter  v.  Jones, 
B.  &  M.  333.— Abbott. 

(d)  Smith  V.  Scott,  4  Taunt.  126 ; 
BuUir  V.  Fisher,  3  Esp.  67. — Kenyon. 

(<}  FUuher  v.  Inglit,  2  B.  &  A. 
315. 

(f)  Hodgson  V.  Malcolm,  2  N.  R. 
336. 

ig)  PhiUips  V.  Barber,  5  B.  &  A. 
161. 
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(h)  Thompson  v.  Whitmare,  3  Taunt. 
227. 

(i)  Walker  v.  Maitland,  S  B.  &  A. 
171 ;  S.  P.  Bishop  v.  Pentland,  7  B. 
&C.214;  IM.&R.  49. 

ik)  Heymany.  ParuA,2Camp.  149. 
^Ellenborough. 

U)  Bondrett  v.  Hentigg,  Holt,  149. 
— Gibbs.  Harford  v.  Maynard,  1 
Park,  Ids.  33. 


WM  cfirclcd  on  muln  taxi  other  lirbg  nnimali,  mirmted  "fiwSM 
tnoHolilT  and  jcttUon  ;"  B>tA  In  ihe  roiinc  of  the  rormge  some  of  lllcn 
wcr«  lulled,  in  consequence  of  the  ngiUtion  of  the  ship  in  ■  atona:  sol 
ollH't*  died  before  tbe  teTTninntiou  of  ibe  voyage  insured,  i  — 


of  the  iniuriei  tliej-  had  receiTed  :  it  wan  bolden,  that  thi*  km  a  Inm  bj> 

Kril  of  the  lea,  for  which  the  underwriter  were  liab)e(>i>.  So  in  a  riil 
rt  CB*!*,  on  a  policy  on  horses  "  VBiranlcd  Iree  &tita  moMalily,"  Hmn 
tru  a  ipcclol  verdict,  finding,  that  on  the  voyage,  in  conieqimiee  of  i 
■torni,  the  honri  brotedonii  the  partitions  between  thpm,  dnd  by  kkkinf 
briUicd  each  oilier  to  much,  ibat  ihe^  died;  and  that  a  pBTtinJor  usage  it 
dcfcn dm t'a  favour  with  reaped  to  policin  on  live  stock  prevailed  at  Lloi'd'i 
Coficc-haiiic  in  London,  imd  was  adopted  both  by  tiie  underwrilm  ii^ 
•cribing,  imd  t]ie  tnerchants  effecting  policies  there,  and  that  this  ptfiej 
ivu  vOvcted  there ;  it  was  holdeu,  hnt,  that  this  was  a  loss  by  perils  of 
the  sea,  for  which  plaints'  might  recover,  notwithstanding  the  wairanij; 
•Oct,  secondly,  thai  as  it  did  not  appear  that  plainlitl'  knew  of  the  ns^ 
prevailing  at  Lloyd's,  or  was  in  the  balHl  of  eSbcting  policies  tlieie,  sua 
uaaee  did  not  bind  hini(u). 

When?  a  ship's  bottom  has,  during  Ibc  voyage  insured,  been  taken  If 
the  worm,  in  consequence  of  which  she  is  incapable  of  proceeding  on  h* 
Toyoge,  and  is  condemned,  that  is  not  a  loss  by  ptria  of  the  tea  wtlUn 
tbfl  meaning  of  the  policy  (;*).  Neither  vitl  it  be  *  Ion  by  peiiU  of  d« 
•ea  where  a  ship  and  poodi  are  nink  at  sea  by  another  ship's  firing  upon 
her,  in  consequence  of  niislaking  her  for  an  euemy.  But  the  insured 
are  enliiled  to  recover  on  □  special  count,  stating  the  particulor  circun- 
■taitces,  ni  it  falls  within  the  gcneml  words  of  the  policy,  •*  all  othn 
perils,  losses,"  &c,(5). 

2.  Lou  by  SlranJi«g(r).] — It  is  necessary,  in  the  first  place,  that  we 
ahould  inquire  what  is  to  be  underslood  by  tlic  tirni  stranding  t  A 
stranding  is  where  a  'hip.  hy  nii  ncciclciit  and  tml  (•I'lhc  nriiiTiari/  cavne 
of  her  coi/age,  gets  npon  the  strand,  and  receives  injury  in  consequence; 
iboiigh  it  will  not  matter  if  such  stranding  be  occasioned  remotely  by  the 
negligence  of  the  cren(j).  And  where  a  vessel  ia  moored  in  the  unnl 
vay  in  a  tide  harbour,  and  is  obliged  also  to  be  lashed  to  the  side  by  a 
rope,  which  breaks,  and  Ibc  veasel  falls  over  on  bcr  side,  it  is  a  itrandtng, 
and  the  underwriters  ore  answerable,  though  it  was  remotely  canted  n 
the  negligence  of  the  crew.  So  where  a  vessel  strikes  upon  a  rock  and 
remains  fixed  there  for  the  space  of  fifteen  or  twenty  minutes,  in  coaie- 
quence  of  which  she  sustains  a  material  injury ;  this  constitute*  a  atrand- 
ing  co- 
in one  case  there  was  a  policy  of  insurance  on  goods,  with  s  watTaolj 
against  average,  "  unless  general,  or  the  ship  be  stranded."  On  the 
voy^c  the  ship  was  driven  by  stress  of  weather  into  a  harbour,  at  the 

(r)  Luirrcnc*  r.  Aberdtin,  SB.tt  ^neial  words  of  the  policy ;  bat,  ia 

A,  107.  ihe  ease  ol  a  itrandiag,   ihe  articles 

(u)  Cnioy  V.   Llai/d,  6  D,  &    R.  enumerated  in  the  memor»i»duin  an 

64 1  i  3  li.  &  C.  793.  put  in  the  same  silualioa  »  any  Other 

(p)  RM  V.  Parr,  1  Esp.  445 ;  I  commodity ;  Bowing  v.  ElmMt,  7T. 

Park,  Itu.  lOS. — KeayoD.  It,  216.  o. 

(q)    C«lUa  V.  ButUr,  S  M.  &  S.  (>)  Bitliop  >.  PmltriNrf,  7  B.  &  C. 

461  ;   i  Camp.   289)    1  Park,  ins.  319;  1  M.  &  R.  49. 

106.  (ty  BuAn-T.  r<ivr^,lSlaii.436.— 

(r)  The  metnoraodum  caatroDli  the  EllanborDugb. 
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month  of  which  she  ttruck  upon  an  anchor,  and  was  in  danger  of  sinking; 
to  prevent  which,  she  was  warped  higher  up  in  the  harbour,  where  she 
tooK  the  g^round,  and  remained  fast  huf  an  hour :  and  it  was  held,  that 
the  ship  was  stranded,  within  the  meaning  of  the  policy  (u).  So  a  vessel 
running  on  some  wooden  piles  four  feet  under  water,  erected  in  a  river 
near  the  shore,  for  the  purpose  of  keeping  up  the  hanks,  and  lying  on 
such  piles  till  they  were  cut  away,  would  be  a  stranding  (v). 

Where  a  ship,  being  under  conduct  of  a  pilot  in  her  course  up  the  river 
to  Liverpool,  was,  against  the  advice  of  the  master,  fastened  at  the  pier 
of  the  dock  basin  by  a  rope  to  the  shore,  and  left  there,  and  she  took  the 
sround,  and  when  the  tide  left  her  she  fell  over  on  her  side  and  bilged; 
HI  consequence  of  which,  when  the  tide  rose,  she  filled  with  water,  and 
the  goods  were  wetted  and  damaged :  it  was  considered  that  this  was  a 
atranding  to  entitle  the  assured  to  recover  for  an  average  loss  upon  the 
eoods(jr).  A  ship  having  on  board  goods  which  were  insmred  on  a  voyage 
from  London  to  Hull,  but  "  warranted  free  from  average,  unless  general, 
or  the  ship  should  be  stranded,"  arrived  in  Hull  harbour,  which  is  a  tide 
harbour,  and  proceeded  to  discharge  her  cargo  at  a  quay  on  the  side  of  it; 
this  could  be  done  at  high  water  only,  and  could  not  be  completed  in  one 
tide.  At  the  first  low  tide  the  vessel  grounded  on  the  mud ;  on  a  subse* 
quent  ebb,  the  rope  by  which  her  head  was  moored  to  the  opposite  side  of 
tiie  harbour,  stretched,  and  the  wind  blowing  finom  the  east  at  the  same 
time,  she  did  not  ground  on  the  mud,  which  it  was  intended  she  should 
do,  but  her  forepart  got  on  a  bank  of  stones,  rubbish,  and  sand,  near  to 
the  quay,  and  the  vessel  having  strained,  some  damage  was  sustained  by 
the  cargo,  but  no  lasting  injury  by  the  vessel :  it  was  neld,  by  Lord  Ten- 
terden,  C.  J.,  Littledale  ana  Taunton,  Js.,  (Parke,  J.,  dissentiente,)  that 
this  was  a  stranding  within  the  meaning  of  that  word  in  the  policy  (y). 
But  where  a  vessd  with  a  cargo  on  board  took  the  grouna  on  two 
successive  days  in  going  up  Cork  harbour,  under  the  direction  of  a  pilot, 
and  being  afterwards  moored  in  the  usual  course,  was  thrown  on  her 
broadside  by  the  receding  of  the  tide,  and  received  considerable  injury : 
It  was  decided,  that  this  was  not  a  stranding  within  the  meaning  of  that 
term  in  a  memorandum  at  the  bottom  of  a  policy  of  insurance  (i). 

Where,  during  the  course  of  a  vojrage  on  an  inland  canal,  it  became 
necessary,  in  order  to  repair  the  canal,  to  draw  off  the  water ;  and  the 
ship,  in  consequence,  having  been  placed  in  the  most  secure  situation  that 
could  be  founc^  when  tlie  water  was  drawn  off,  took  the  ground  by  acci* 
dent  on  some  piles,  which  were  not  previously  known  to  be  there :  the 
Court  were  of  opinion,  that  this  was  a  stranding  within  the  usual  memo- 
randum in  the  policy,  the  accident  not  having  happened  in  the  ordinary 
course  of  the  voyage  (a).  Where  there  is  a  warranty  in  a  policy  of  in- 
surance against  average,  "  unless  general,  or  the  ship  be  stranded ;"  if, 
during  the  voyage,  the  ship  be  forced  ashore  by  the  wmd,  or  driven  on  a 
hank,  and  remain  fast  for  any  time,  this  is  a  sufficient  stranding  to  do 


(u)  Barrow  v.  Bell,  7  D.  &  R.  244 ; 
4  B.  &  C.  736. 

(p)  Dobion  V.  London  Auurance 
Company,  1  Pari(,  Ins.  77. — Kenjon. 
5.  C.  nom.  Bolton  r.  Dobfon,  1  Adarsh. 
Ids.  231. 

(x)  Carrutheri  v.  Sidebotham,  4  M. 
Jk  S.  77. 


(y)  Wells  V.  Hopwood,  3  Bar.  & 
Add.  20. 

(s)  Heam  v.  Edmunds,  4  Moore 
15 ;  1  B.  &  B.  388. 

(a)  Rayner  r.  Codmond,  6  Bar.  & 
Adol.  225, 


140B  Itturanct.  ^^1 

temf  iba  dCicI  of  tho  wHninly,  ■lihouali  th«  lUp  b*  not  praved  lo  ban 
thureby  rei:viv«<l  any  motcriiJ  danMgK^). 

Tlw  Dtrikina  of  a  *hip  on  s  rock,  nh«T«  nha  r«rosined  n  mianlf  aoi  t 
half,  and  waa  lud  on  fa«T  brani  end*,  wu  hsld  nol  to  cotutjUttc  k  i4iviik 
ing  witliiu  tho  mraiiing  of  that  terra  in  a  jiolicy  uraHum»cp(>-}.  Andb 
aniilhrr  cue,  ufin  the  ebbing  of  the  tide,  b  vcmcI  look  the  gmuud  in* 
tide  hai'baur,  in  the  plurv  wh^rc  it  wim  lnMiid<»l  kIm  ihouid ;  bud.  in  m 
doiuf,  itrtKk  against  lomn  hard  aubilJincB,  by  which  two  hoI«  ir  ' 

In  bet  bullum,  and  llie  c&rgn  dnmngcd :  it  waa  doctdod  not  « 
ftir  \>hich  the  iindenrriten  n<rre  liaole  Dpun  an  iiHuraoco  on  vara  bw 
nmtcd  tree  ftom  avenge,  unln»  genwriil,  or  the  Hhiji  hv  itraailed(i/).  Sa 
«her«  a  ship  itrikei  upoti  a  ninkm  rock  and  rcccivn*  damage,  and  U  *M 
on  iIii>T«  by  dirnctiuii  of  thn  pilot,  where  ahe  ii  repaired,  and  a/lannadi 
pn>cood«  lu  her  pnn«  of  delirerjr,  U  ii  not  a  atrondiug  within  U>c  mauB| 
of  a  polley  nf  Insunneed:). 

If  on  iiuunnee  ha  efl^olcil  on  fWill,  and  thir  policy  contain  H»  ommI 
mtmorandum,  "  com,  fruit,  ftio.,  wurniiled  Ireo  ftota  averaK  tiulf 
g«nmil,  or  the  ship  bi  ■tmnded,"  and  the  ship  b«  in  fad  atnwjed  in  Am 
courac  of  the  voyage,  the  underwritera  are  liable  Ibt  an  averse  loaa  ant- 
ing from  th.'  perils  of  the  sea.",  (hnugh  nn  part  of  the  loas  anse  fhun  dM 
Ocl  nf-'TTi-'iT.-  ■  t'-:   (-..itf;,'  ur.t'.-T-,:r-.~r:  -at:-  m  ;■,■-.-"? -n-.rrr-il,Jc  ftrs 


perliapa  nhully  iiiitit  for  use,  no  loss  baa  hsppentd  within  the  meaning  if 
the  policy  (A). 

3,  low  by  Fire.] — A  general  pohcy  of  insurance  covers  the  ritk  rf 
fire  at  aca  in  a  sleam-hoat,  as  in  any  other  vessel  (i).  And  in  this  caia^ 
(as  in  the  other  perils  we  have  considered,  againat  which  an  iaB:raiK« 
provides,)  it  will  not  exonerate  the  underwritera,  although  the  fire  hap- 

S>na  by  the  negligence  of  the  master  and  niBriners(f:)  ;  or  even  though 
e  ship  be  intentionally  burnt,  to  prevent  her  falling  into  the  hands  <t 
the  enemy,  as  this  is  a  loss  by  lire  within  the  meaning  of  the  poIuyC}. 
And  where  an  East  India  ship  stayed  to  clean  and  relit  at  Canton,  tic 
which  purpose  all  the  sails  and  furniture  were  taken  out  of  the  ship  and 
put  into  a  warehouse  built  for  them  on  a  aand-bank  in  the  river  Iberc, 
where  they  were  accidentally  burnt ;  it  was  decided  to  he  a  losa  within 
tb«  words  and  meaniog  of  a  policy  of  insurance  of  the  ship,  on  ila  body, 
tackle,  apparel,  &c.,  and  other  lumiture,  against  perils  of  the  sea,  &c,  and 

(fc)H«r-i.(iBV.FoBl,3Csmp.«9.  (f)  Jounm  1.  BeBnficu,  1  PaA. 

— ElUabDrough.  Ins.  179. 

(c)  M-D«.icU  r.  Rtyl  Exthangt  {h)  CMking  v.  Fnutr,  I  Park,  Inc. 

Auuranti  CBmpany,  4M.&S.503i  IBl  ;  *  Doiif,l.3Sb-,  S.  F. M'AtiJrmt 

4  Camp.  283.  v.    Vaughan.    I   Pjrk,   Ins.    185 ;    I 

id)  Ki-giford  V.  MarOtal.  8  Bing.  Mar.h.  Ins.  219. 
45a ;  1  M.  i  Scott.  657.  (0  Paiiiw"  v.  MiU,,   1  Dow.  & 

<«)  Burnrlt  v.  KtBtingUa,  7  T.  R.  CI.  342  ;  2  BUgh,  N.  3.  519. 

on.     I    Fin    IIR.    Psibi.'a   Arlil      Cat  fl,\     R,<ifc   ■.     Rnuil     Fln-k/i,.. 


20 ;   1  Esp.  416 ;  Peake%  Add.  Cei.  ((>  BuA  v.  Royal  EackdRM  At- 

lumntt  Company.  2  B.  St  A.  73  ;  and 
see   BUhrp  r.  Pntlaiid,  7  B.  &  C. 


71.  lumnw  Company.  2  B.  &  A.  ? 


1  M.  f(  R.  49. 
<0  Uordon  *.  Rimmi 
123.— Ellenborough. 
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fire  (expressly),  to  any  ports  and  places  beyond  the  Cape  of  Good  Hope, 
and  back  again  to  London  (m). 

Bat  if  a  fire  arise  on  board  a  ship  from  the  damaged  quality  of  goods 
on  board,  which  are  insured,  the  underwriters  are  not  liable ;  though  if 
the  losi*  be  not  occasioned  by  the  damaged  state  of  the  goods  on  board, 
the  policy  is  not  vitiated  by  the  fact  not  having  been  disclosed  to  the 
underwriters  that  the  goods  were  damaged,  though  they  might  have  a 
tendency  to  increase  the  risk  (n). 

4.  Loss  by  Capture  and  Detention  of  Princes."] — ^The  law  upon  this 
subject  is  perfectly  settled  in  £ndand,  between  the  insurer  and  insured ; 
and  it  is  this,  that  the  ship  is  to  be  considered  as  lost  bv  capture,  if  she 
be  taken,  though  she  be  never  condemned  at  all,  nor  earned  into  any  port 
or  fleet  of  the  enemy,  and  the  insurer  must  pay  the  value.  Thus  where 
a  ship  is  insured  for  a  voyage  or  cruise  of  tnree  months,  and  taken  by 
the  enemy  within  that  time,  but  before  she  is  carried  infra  prasidia  hostis, 
IS  retaken  by  an  Englishman,  and  is  at  the  time  of  the  action  a  living  ship, 
it  win  be  nevertheless  a  total  loss  to  the  insured  (o). 

The  insurer  runs  the  risk  of  the  insured,  and  undertakes  to  indemnify; 
he  must  therefore  bear  the  loss  actually  sustained,  and  can  be  liable  to  no 
more ;  so  that  if,  af^er  condemnation,  the  owner  recovers  the  ship  in 
ber  complete  condition,  but  has  paid  salvage,  or  been  at  any  expense  in 
getting  her  back,  the  insurer  must  pay  the  loss  so  actually  sustained.  No 
capture  by  the  enemy  can  be  so  total  a  loss  as  to  leave  no  possibility  of  a 
recovery.  If  the  owner  himself  should  retake  at  any  time,  he  will  be  en- 
titled ;  and  by  late  acts  of  parliament,  if  an  English  ship  retake  the  vcsmI 
captured,  either  before  or  after  condemnation,  &e  owner  is  entitled  to  re- 
stitution upon  stated  salvage.  This  chance  does  not,  however,  suspend 
the  demand  for  n  total  loss  upon  the  insurer ;  but  justice  is  done  by  put- 
tine^  him  in  the  place  of  the  insured  in  case  fk  a  recapture  (/>). 

Insurers  are  liable  to  pay  the  charge  of  a  compromise  bond  fide  made  to 
prevent  the  ship  from  being  condemned  as  lawful  priase,  or  to  avoid  a 
greater  expense  (y).  But  when,  after  a  capture  and  an  illegal  condemnor 
tion  by  a  French  consul  at  Bergen,  the  owner  repurchased  the  ship  at 
Bergen,  it  was  decided  that  he  could  not  recover  money  so  paid  from  the 
imderwriter  (r). 

If  a  ship  be  driven  by  stress  of  weather  on  an  enemjr's  coast,  and  there 
captured,  it  is  a  loss  by  capture  and  not  by  the  perils  of  the  seas  («).  And 
it  18  the  same  if  by  the  policy  on  a  ship  she  be  bound  to  a  foreign  port, 
imtil  she  is  twenty-four  hours  moored  in  safety  there ;  and,  previous  to 
such  ship's  arrival  at  her  destined  port,  an  embargo  is  laid  on  aU  En^iih 


(m)  Ptlly  V.  "Royal  Exchange  As- 
surance  Company,  1  Burr.  341. 

(n)  Boyd  v.  Dtibois,  3  Camp.  133. 
— Ellenborougb.  And  see  Bu/e  v. 
Turner,  2  Marsh.  46  ;  6Taant.  338. 

(o)  Pond  V.  King,  1  Wils.  191. 

{p)  Pari(,  Ins. 

(f )  Bertni  v.  Rucker,  1  W.  Black. 
313. 

(r)  Havelock  v.  liockwood,  8  T.  R. 
277.  Money  having  been  expended 
ia  leclaimiog  a  cargo  on  board  a  ship 
captared,  iosured  by  the  owners,  upon 
the  event  of  the  ship's  arrival  at  Mar- 


seilles ;  the  ship  being  captured,  and 
restored  upon  appeal,  relinquished  her 
voyage,  and  was  afterwards  lost; 
peodioff  the  appeal,  the  goods  were 
ordered  to  be  sold,  and  the  expenses 
of  the  appeal  were  afterwaros  de- 
frayed therewith ;  yet  an  avermeot  of 
a  loss  by  capture  is  bad,  because  the 
ship  might,  notwithstanding  the  cap- 
ture,  have  afterwards  arrived  at  Mar- 
seilles; Kultn  Kemp  v.  Vigne,  1  T. 
R.  304. 

(s)  Green  v.  £2iw/w,Peake,  212.— 
Keoyon. 
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roub  in  Ihal  pari,  and  the  on  entcriDg  i*  abo  detatavd,  and  Inrav 
mmie  pritotien  ••(  WAr(t). 

Bui  U  it  not  legal  ta  Insure  agoinit  Briliili  capture,  «nd  ibeirJore  wA 
AD  iiiAironcB  votild  be  void;  butilitnotscrtHtr,  and  tliercfotv  ibeMliq' 
would  only  lie  void  pro  tanto  (u).  Thus  an  iniiiranoe  effected  in  umt 
Brilun  on  >  French  ship,  previoua  (a  the  comnieii cement  of  hoslilitia  be- 
tween Great  Bril>in  nnd  Fraom^,  docs  not  cover  a  loas  by  Briuih  ttf- 
ture  ( j).  Nor  will  it  be  available,  even  after  the  retttwstion  of  peace:,  tt 
reouvvr  a  loas  bf  captnre  o(  a  cO'bf Uigerent  (though  not  stal«d  to  be  u 
ally)  during  the  war.  And,  as  n  general  rule,  eve^  iiuuniiice  on  alioi 
property  by  a  British  tubject  tniut  be  underttood  with  tliis  implied  excep- 
tion, that  it  bIioII  not  extend  to  cover  any  loaa  happening  dartng  the  a- 
iitencc  of  hostilities  between  the  respective  countries  of  the  asaured  and 
the  aiaur»(^). 

To  lupnorl  an  avemient  in  a  di'claration  on  a  policy  of  iiiiuruice  oi 
goods,  "llistthc  ship  with  the  goods  on  board,  when  at  A.,  was  arreii«d 
by  the  persons  exercising  the  powers  of  govi-mmeul  there,  and  the  goods 
were  then  nnd  there  by  Ibe  said  persons  seized,  detained,  and  confiscated," 
it  is  enough  (o  show  that  the  goodn  were  rorcibly  luken  from  on  board  the 
ship  by  the  officers  of  ^vemmenl,  and  uever  delivered  to  (he  consigseet; 
without  putting  in  any  sentence  of  condenuiatiou(t).  ButiTs  declanliM 
wet  a  loM  to  nava  happened  by  goods  bring  loud  "  in  a  fiircftle  vA 
hostile  manner,  by  certain  pcnons  enemies  of  our  lord  the  king,  to  tbe 
plaiiilifTunlnowii;"  and  the  evidence  prove  that  tliev  were  sezi-fd  bj-  two 
Spanish  government  brigs,  for  importing  goods  contrary  to  thi'  Spanish 
laws,  the  vnriance  is  fatal  (h).  So  if  nil  armed  force  board  a  ship,  and 
take  part  of  the  cargo,  the  underwriters  are  not  liable  on  a  count  stating 
the  loss  to  be  by  a  seizure  by  people  to  the  plaintills  unknown ;  fgr 
"  people,"  in  the  policy,  means  "  the  governing  power  of  the  couDtry"(i). 
A  policy  of  assurance  on  aship  and  stores,  "at  and  from  aport"ina 
foreign  country,  in  the  common  form  asainst  arrests  of  princes,  peo[d<v 
&c,,  extends  to  an  embargo  laid  on  by  the  government  of  that  countiy  in 
the  loading  port  (c).  And  where  a  policy  was  eBected  on  a  ship  mm 
■    —    ■   ■     ind  b  -'-     --  " ■     '     ■  -'   ■ 


London  to  her  lading  port  in  Virginia  a 
port,  in  January,  1808,  an  embargowa   ' 
ports,  by  an  act  of  Congress,  which  co 
ebips,  either  in  ballaat,  or  with  goods  i 
fied  of  that  acL     The  captain  had  cove 
a,  cargo  of  limber  at  that  port,  and  ret 

S roved  that  the  embargo  was  taken  off 
id  not  sail  until  the  August  following, 
home  :  it  was  held,  that  the  captain  wi    _ 
that  he  was  not  bound  to  return  with  the  cargo,  or  soil  in  baflaa^'  and 


;k :  on  her  arrival  at  that 

oil  shipping  in  American 

itained  a  proviso,  tnat  all  foreign 
n  board,  might  depart  when  noti- 
[anted  by  charter-party  to  take  in 
im  therewith  to  London.  It  was 
n  March,  1609,  and  that  the  ship 
and  that  she  was  lost  on  her  way 
justified  in  remaing  in  port,  and 


(I)  MiH«llv.,lnderwn,Peake,2II. 

(u)  PaiV,  Ids.  ;  Lubback  v.  Tolti, 
7  tuA,  449  i  and  Glaier  v.  Coun's,  I 
M.  &  S  53. 

(j)  Farlarfo  v.  Rodgin,  3  B,  &  P. 
191. 

(y)  Bruniim  >.  Carting,  4  East, 
410  ;  1  Smilb,  65  ;  S.  P.  Keilner  V. 
Le  Mtsuritr,  4  Eait,  396 ;  I  Smilh, 


72  ;  Ganfta  v.  Le  Usiuricr,  ' 

407;  1  Smith,  BI. 

(i)  Carrulhtrs  v.  Crag,  3 

143)  15  East,  35. 

(a)  JlfoltAuv.  P(XU,3B.& 
(i)  Niibitt  V.  Liuhiitgtm,  4 


783. 


>.  Edit.  6  T.  R.  413. 
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that,  consequently,  the  underwriters  on  the  ship  were  liable  at  the  time  of 
the  \oss{d). 

In  case  of  a  detention  of  a  neutral  ship  by  a  foreign  power,  all  the 
charges  consequent  thereon  must  be  home  by  the  underwriter,  though 
such  detention  may  be  wrongful  (e).  But  where  goods  are  detained  by  a 
foreign  power,  on  being  afterwards  restored,  as  between  the  assurer  and 
assured,  the  yielding  up  quasi  in  integro  is  to  be  considered  as  a  restora* 
tion,  notwithstanding  some  spoliation  during  the  detention  (J^, 

If  by  some  mistake  of  a  snip's  manifest,  a  suit  is  commenced  in  a  fo- 
reign port  against  the  captain  for  a  supposed  surreptitious  landing  of  a 
part  of  his  cargo,  by  which  he  is  delayea  in  prosecuting  his  voyage,  there 
oeing  no  suit  against  the  ship :  this  is  not  a  loss  for  which  the  underwri- 
ters on  the  ship  are  liable  {g), 

5.  Loss  by  Barratry,'] — Fostlethwaite  defines  barratry  to  be  where  the 
master  of  the  ship  or  the  mariners  cheat  the  owners  or  insurers,  whether 
it  be  by  running  away  with  the  ship,  sinking  her,  desertin^r  her,  carrying 
her  in  a  course  different  from  their  orders,  or  embezzling  the  cai^.  But 
this  offence  can  only  be  committed  against  the  owner  of  tne  ship,  and  with- 
out his  consent(A);  though  the  underwriters  of  an  insurance  niiade  by  and 
in  favour  of  the  shipowner  is  not  discharged  by  barratnr  committea  with 
the  privity  of  the  freighter,  unless  he  can  show  that  the  shipowner  was 
also  privy  (i).  Any  fraudulent  or  criminal  conduct  against  the  owners  of 
ships  or  goods  by  the  master  or  mariners  in  breach  of  the  trust  reposed  in 
them,  and  to  the  injury  of  the  owners,  is  barratry;  tliough  it  may  not  be 
done  with  intent  to  injure  them,  or  to  benefit,  at  their  expense,  the  mas- 
ter or  mariners  {k). 

And  where  a  barratry  is  committed  by  a  fraudulent  deviation,  it  is  not 
necessary  that  the  loss  should  happen  during  such  fraudulent  deviation, 
though  it  must  happen  during  the  voyage  insured,  and  within  the  time 
limited  in  the  policy  (/). 

It  is  of  great  importance  to  ascertain  exactly  what  will  amount  to  bar- 
ratry, since  in  many  cases  the  right  of  the  insured  to  recover  must  depend 
ppon  this  question.  The  insurers  insure  against  the  barratry  of  the  cap* 
tain,  &c.,  but  they  do  not  against  his  ignorance.  If,  therefore,  a  devia- 
tion of  a  vessel  from  the  voyage  insured  is  made  through  the  ignorance  of 
the  captain,  or  from  any  other  motive  not  fraudulent,  it  will  avoid  the 
policy,  but  does  not  constitute  an  act  of  barratry  (m).  So  if  through  the 
negligence  of  the  oumer  of  a  ship  insured  the  mariners  barratrously  carry 
smuggled  goods  on  board,  whereby  the  ship  is  seized  as  forfeited,  the  un- 
derwriters are  not  liable  for  the  loss  (n).  But  if  no  such  n^ligence  can 
be  attributed  to  him,  the  underwriters  will  be  liable  (o).  And  whero  the 
master  of  a  vessel,  condemned  for  a  breach  of  blockade,  sworo  he  was 


(d)Schroederv.  Thompson,  1  Moore, 
163  ;  7  Taunt.  462. 

(e)  Saloueei  v.  Johnson,  1  Park, 
los.  123. 

(/  )  Jordaine  v,  Cornwall,  1  Stark. 
6.— EUenborough. 

(g)  Bradford  v.  Levy,  2  C.  &  P. 
137  ;  R.  &  M.  331 — ^Abbotr. 

(h)  Nutt  V.  Bourdieu,  1  T.  R.  323. 


(i)  Bout/lower  v.  Wilmer,  2  Selw. 
N.  P. 


953. 


(k)  Vall^o  V.  Wheeler,  Cowp.  143 ; 
LoHl,63l. 

(0  Lockyer  v.  Offley,  1  T.  R.  252. 

(m)  Phyn  v.  Royal  Exchange  Assu^ 
ranee  Company,  7  T.  R.  505. 

(fi)  Pipon  V.  Cope,  1  Camp.  434.-^ 
Ellenborough. 

(o)  Hevelock  v.  Hancill,  3  T.  R» 
277. 


3r5 


Tetumnl  to  the  vessel ;  and,  iiistea 
her  to  n  rorcign  port ;  and  the  j 
coniinilted  diiriiig  the  nbaencc  of  I 
bfiiij  repiiireii  :  it  was  di'lcrmincd 
Biid  tlini  their  verdict  could  not  be ' 

If  the  optain,  contrar;  to  the  ini 
take  a  priie,  and  the  vesul  ii  aflent 
act  of  banat/;,  upon  vrhich  the  ioi 
writcn,  although  thi  captain  libelled 
M  well  ai  himulf  (i).  A  veoel,  wh 
bad  lome  Spanith  pritonen  od  boK 
tliey  broke  loose,  Mae  upon,  and  imp 
of  one  Mtilor,  who  waa  ncard  upon  ( 
The  captain  and  crew,  with  the  eicep 
and  tfae  SMiuard*  tan  awaj  with  the 
banstiy  <f  the  mariner*,  thii  ww  evi 
that  nicb  bairatty  wai  committed  (f). 

Where  the  owner  of  a  ve«e1,  full 
with  the  captain  to  mn  Imt  on  iboni  . 
the  tenni  of  a  cliarter-pattjr  entered  i 
&«ighlen,  the  former  a  entitled  to  pu 
part  of  the  Tayage(a).  And  in  an  act 
the  UDderwiiteii  for  a  loM  hy  the  bun 
panon  who  was  deacnbed  in  the  pol> 
with  and  acted  m  nich,  carried  the  thi 
pnipoati  of  faia  own,  primi  /tie  ia  an 
oover,  without  blowing  negadvely  that 

liaa  up  then  .,  . 

M  iar  a*  the  mouth  <^  that  river,  ai 
up  the  river  in  hli  boat  for  a  Irauduleii 
that  tb«  dronninc  nti.:-  —  ■■ 
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suing  her  course  for  Leith,  when  she  was  captured  hv  a  Swedish  frigate, 
five  German  miles  off  the  coast  of  Norway ;  the  defendant  produced  a 
Swedish  sentence  of  condemnation  for  breaking  the  blockade  of  Norway: 
it  was  held,  that  this  was  conclusive  evidence  mat  the  blockade  had  been 
violated,  but  that  it  was  not  sufficient  evidence  to  fix  the  captain  with 
l>arratry ;  and  if  it  had,  that  it  was  doubtful  whether  the  plaintiff*  could 
have  recovered  without  a  count  for  barratry ;  and  whether,  upon  a  coimt 
for  a  barratry,  a  sentence  of  condemnation  for  the  breach  of^  a  blockade 
would  be  conclusive  {z).  In  an  earlier  case  it  was  held,  that  a  sentence 
condemning  as  enemy's  property  a  cargo  which  the  master  had  barratrously 
carried  into  an  enemy's  blockaded  port,  although  it  may  be  conclusive 
evidence  that  the  cargo  was  enemy's  property  at  the  time  of  capture  and 
condemnation,  does  not  disprove  the  allegation  Uiat  the  cargo  was  lost  by 
the  captain's  barratrously  carrying  the  cargo  to  places  unknown,  whereby 
thegoods  became  liable  to  be,  and  were  confiscated  (a). 

The  insurer  of  a  ship  is  not  liable  for  the  expenses  incurred  by  the  delay 
of  the  vessel,  for  the  purpose  of  recovering  her  cargo,  when  detained  under 
process  of  a  foreign  country,  if  the  ship  itself  be  not  detained  by  the  pro- 
eess.  And  the  circumstances  causing  the  detainer  must  be  positively 
shown  to  have  originated  in  the  fraud  of  the  master,  in  order  to  support 
an  averment  of  loss  by  his  barratry  (6). 

6.  Loss  by  Jettison,'] — Where  the  captain  of  a  ship,  in  order  to  prevent  a 
quantity  of  dollars  from  falling  into  the  hands  of  an  enemy,  by  whom  he 
vas  about  to  be  attacked,  threw  them  into  the  sea,  and  was  immediately 
afWrwards  captured:  it  was  held,  first,  that  this  was  a  loss  by  jettison,  that 
term  in  a  pohcy  meaning  any  throwing  overboard  of  the  cargo  for  a  jus- 
tifiable cause ;  secondly,  if  not,  that  it  was  a  loss  by  enemies ;  and  thirdly, 
if  it  were  not  a  loss  by  jettison,  that  it  was  tjusdem  generis  in  the  strictest 
•ense,  and  came  within  the  meaning  of  the  wcurds  in  the  policy,  "  all  other 
losses  and  misfortunes" (c). 

7.  Loss  generally, "] — Where  a  declaration  on  a  policy  on  goods  at  and  from 
L.  by  land  carriage  to  H^  and  at  and  firom  thence  by  a  packet  to  G.,  be* 
ginnrag  the  adventure  on  the  goods  from  the  loading  on  board  the  ship, 
averred  that  the  goods  were  delivered  at  L.  to  carriers,  to  be  carried  firom 
L.  by  land  carriage  to  H. ;  and  by  &e  firaud  and  negligence  of  the  servants 
and  persons  emjHoyed  by  the  carriers  were  wholly  lost :  it  was  decided  that 
this  was  a  loss  within  the  meaning  of  the  policy,  which  was  the  usual 
printed  form  of  marine  policy,  containing  the  usual  printed  enumeration 
of  risks ;  and  that  it  was  not  necessary  to  aver  that  the  goods  were  loaded 
at  L.  to  be  carried  to  H.  ((/). 

The  owners  of  a  vessel,  who,  by  perfonning  the  legal  stipiilations  of  a 
charter-party,  provoke  confiscation  by  the  illegal  and  piratical  act  of  a 
foreign  state,  do  not  thereby  avoid  their  assurance  (e). 


(t)  Everth  V.  Hannam,  2  Marsh.  72 ; 
6  Taunt  375. 

(•)  Coldtchmidt  v.  miUmors,  3 
TannL  508. 

(6)  Bradford  v.  Levy,  R.  &  M. 
331 ;  2  C.  &  P.  137.-AbboU. 


(c)  Butler  r.  Wildman,  3  B.  &  B. 
398. 

(d)  Baehm  v.  Combs,  2  M.  &  S. 
172. 

(e)  Sewell  v.  Royal  Etekangs  As^ 
stLranes  Company,  4  Taunt.  856. 
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3.  Whal    Alltratimi    nay    be 
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4.0flhtSlamp KIT'' 

5.  Of  the  Ctattriielian  sf  Pali- 


I.  Nature  of  a  Policy.'] — I  Uving  considered  the  parties  to  an  iumirane^, 
tlie  nulgect-inalter  of  inniranoe.  and  the  risk  insured  against,  w?  come  noV 


to  the  coniidcralioa  uf  the  niodc  in  wbich  tlus  iniiurBnee  U  eSecXcA.  T)a(' 
it  done  by  n  policy,  which  is  the  name  given  to  tli«  initrumenl,  by  vrbicfr 
the  contrncl  of  inileronity  is  effected  betneen  tlie  insurer  and  insiii^ ;  aoA 
It  is  Dot,  likeiDostcontracIa,  ai^ed  by  both  parties,  but  only  bv  the  insuro^ , 
trho  on  that  account  is  denominated  an  unJerKtiterQr).  Tbcse  poUciea 
are  of  two  kinds,  valued  and  open.  The  former  bein^  wlicre  the  proper^ 
insured  is  vnltted  at  prime  cost  when  the  insurance  ia  eJTecIed ;  and  tlw  ] 
latter  being  where  no  menlion  ia  made  of  the  value,  and  wherp,  cons©-* 
(juently,  the  value  must  be  proved  should  a  lusa  occur. 

The  following  are  the  requisites  to  conslilute  a  good  policy 
1st  There  must  he  inaerUd  the  nnme  of  the  party  insuring',  Bgreeah^  ; 
to  the  regulations  of  the  S8  Geo.  III.  c.  56,  helore  pointed  out,  see  anUi, 
p.  IN8.  2il.  Tlic  names  of  Ihc  sliip  unci  master,  uiileifs  ihe  ins,umiicc  be 
general,  "  on  any  ship  or  ships,"  though  the  insurance  would  not  ba 
vitiated  if  (he  name  of  the  ship  should  be  mistaken,  provided  her  identic 
can  be  proved.  3d.  The  subject-matter  of  insurance  must  be  inserted,  ■■ 
to  whether  it  hear  the  ship,  the  cargo,  and  to  whet  extent  4th.  The  port 
of  lading,  and  the  port  to  which  the  goods  are  bound,  must  also  be  given; 

so  that  a  policy  made  from  A.  to could  not  be  recovered  on,  bjreaam 

of  the  uncertainty.  5lh.  It  must  be  staled  when  the  risk  coramencei  mmI 
when  it  endB(A),  and  the  perils  against  which  the  underwriters  inatire. 
6th.  The  premium  or  consideration  for  the  risk.  7lh.  The  day,  month, 
and  year,  when  tlie  policy  is  eieeuted.  And  lastly,  the  policy  must  ba 
properly  stamped  (i)- 

Tlie  policy  is  a  simple  contract,  but  cannot  be  altered  after  signatm 
le  coTiient  of  the  parties.     But  with  their  consent  it  mar  be, 
and  as  the  contract  is  founded  on  broad  equitable  principle^ 
cuuru  ui   cuminon  law  are  bound  by  the  same  rules  of  construclian  m 
courts  of  equity  {j).     It  is  usually  printed,  leaving  necessary  blanks  toe 


and  oilen  is 


the 


ofm 


9,  arc. 


Apolicyofinsuranceonaship  "lost  ornot  lost,''  executed  after  the  ahip 
it  known  by  all  the  parties  to  be  lost,  in  pursuance  of  a  previotit  ^reemoit 

toinnire,  is  valid  (fr). 


12, 


(g)P.rk.Ins.l. 

(h)  By  the  35  Geo.  III.  c.  63,  s. 

emcted,  that  no  policy  of  ia- 
upoa  any  tbip.  or  any  share 
^t  therein,  shitl  be  made  far 
lain  term  lon^r  than  twelve 
moDlhs  j  aod  every  policy 


which  ihall  be  mads  fc 

term  shall  be  aull  ind  void  to  all 

l«als 


(i)  Psrk,  Ins.  28. 

{j)  Ibid. ;  see  Mutinu  r.  Thi  C— 
vtrner  and  Campaay  of  tht  Ltudem 
Auumnct,  I  Alk.  54S;  Bums  v. 
Grabham.  Salk.  444. 

(d)  Meed  v.  Daviun,  4  Nev.  tc  U. 
701  ;  3  Adol.  &  £1.  303  i  i  Har.  & 
Woll.  156. 
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2.  What  Alterations  may  he  made.'] — Insurances  are  most  frequently 
effected  by  a  printed  form ;  but  as  they  are  not  always  against  the  same 
risks,  &c.  it  becomes  necessary  to  alter  the  construction.  This  is  done  by 
written  clauses,  which  are  always  looked  on  as  the  real  contract,  and  made 
to  control  the  printed  form.  But  in  order  to  give  to  such  alterations  this 
effect,  it  is  necessary  that  they  should  be  made  with  the  knowledge  and 
consent  of  all  parties.  Thus  if  a  policy  be  executed  in  the  printed  form, 
without  any  specific  subject  of  insurance  being  inserted  in  writing,  and 
the  subject-matter  is  afterwards  added  in  writing,  and  the  addition  signed 
by  some  of  the  underwriters  only,  the  assured  cannot  recover  against 
those  underwriters  who  do  not  so  sign,  on  the  contract  as  it  stands  altered 
by  the  insertion  (/). 

So  where  a  policy  of  insurance  was  effected  on  ^ods  from  Batavia  to 
London,  and  after  the  execution  of  the  policy,  the  time  of  sailing  was  en- 
larged from  the  10th  October  to  the  31st  December  by  the  assured,  and 
acquiesced  in  by  all  the  underwriters  except  the  defendant :  it  was  con- 
sidered that  it  was  a  material  alteration,  although  the  defendant  had  signed 
three  memoranda  subsequent  thereto ;  yet,  not  havine  assented  to  it,  the 
policy  was  void  as  to  him ;  and  that,  consequently,  the  assured  could  not 
recover  the  amount  of  his  subscription  (m).  In  another  case,  a  policy 
from  Calmar  to  Portsmouth  was  altered  witJi  the  consent  of  some  of  the 
underwriters,  by  inserting  the  words,  **  or  Weymouth,"  after  Portsmouth : 
and  the  Court  determined  that  the  policy  was  void  against  an  underwriter 
who  was  ignorant  of  the  alteration  when  it  was  made,  although  after- 
wards, on  being  informed  of  it,  he  said  he  would  not  take  advantage  of 

it(»). 

On  a  policy  of  insurance  on  ship  and  goods  "  at  and  from  Cuba  to 
Liverpool,  with  liberty  in  that  voyage  to  proceed  and  sail  to  and  touch 
and  stay  at  any  ports  or  places  wluitsoever ;  and  with  leave  to  dischaige 
and  take  in  at  any  ports  or  places  she  might  call  at,  without  prejudice  to 
that  insurance ;"  the  assured,  after  the  subscription  of  the  policy,  inserted 
in  the  body  of  it  the  words  '^  with  leave  to  caU  off  Jamaica,''  which  was 
acquiesced  in  by  all  the  underwriters  except  the  defendant,  without  in- 
crease of  premium :  this  was  decided  to  be  a  material  alteration^  and  that 
it  avoided  the  policy  as  against  the  defendant  (o).  Again,  the  owner  of  a 
vessel  bound  from  London  to  Berbice,  whicn  had  deviated  by  taking  in 
goods  at  Madeira,  insured  her,  with  notice  to  the  underwriter  of  the  cir- 
cumstances, "  at  and  from  London  to  Berbice,"  and  inserted  the  words  "  at 
sea"  in  another  part  of  the  policy :  it  was  held  here,  also,  that  the  devi^ 
tion  was  a  good  defence,  as  the  policy  was  thereby  vacated  (/>). 

But  an  immaterial  alteration,  not  affecting  the  terms  of  die  policy,  will 
not  render  the  insurance  void.  As  where  a  policy  of  insurance  was 
effected  on  a  ship  from  Liverpool  to  Africa,  and  during  her  stay  there 
and  from  thence  back  to  Liverpool,  with  liberQr  to  proceed  to  and  stay 
at  any  ports  of  discharge  and  loading  in  Africa,  to  sell,  barter,  and  ex- 
change goods,  and  load,  unload,  and  reload  goods  at  all  or  any  of  the 
ports  she  might  call  at  and  proceed  to.  After  the  execution  of  the 
policy,  the  assured  inserted  the  words  '<  sell,  barter,  and  exchange  goods," 

(0  Langhom  v.  Cologan,  4  Taunt  (o)  Fonhaw  v.  Ckabert,  6  Moore, 

330.  369;  3B.&B.  158. 

(m)  Fairli*  v.  Christie,  1  Moore,  (p)  Bedman  v.  Loudon,  5  Tanat. 

114  ;  7  Taunt.  412  ;  Holt,  331.  462 ;  1  Marsh.  136 ;  3  Camp.  503. 

(n)  Campbell  v.  Christie,  2  Stark. 
64. — Ellenborougb. 
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u  wdl  M  tlie  word*  "and  trade,"  oflrr  thote  oF  "  during  her  ttar,**  fll 
to  which   K^Tcral  of  Ihe  muierwrittn  aHH^nted;   it   vai   hM,  OM  i 
alteration  wu  unimporlaiit,  nnd  iherefiire  iltd  not  avon)  (he  polinr  Rg 
an  cndtTwrilvr  who  hud  xiibicHhrd  hii  initial*  to  lh«  wonb  "  mA  k 
•nd  nuhanee  goodi,"  but  had  not  aswnltd  to  th«  ina^rtion  of  thv  wi 
"  and  trade, '  althoueih  liis  inilinia  were  sulmrribed  to  tfaetn  f^). 
"it  andlroin  A.  and  B."  is  cot  vitiat«l  b^  iiuErling,  wittnnil  then 
of  the  andcrwrilcn,  the  words  "both  or  either"  (rj. 

Ifan  ■Iterntioa  be  made  with  the  cmMent  oTall  parties,  the  o  ^ 
■uncw  Ibereby  becomes  roid,  aiid  cannot  be  resorted  to  aliotOd  BnTthnl 
preT«nt  ibv  party  auiog  on  the  altered  fomi.  ThiU!  where  a  poUi^j  ■ 
UUUTMDcc  originalli'  uitderwrillFn  on  "iliipandomfil."  was,  «f  '  "*" 
niled,  dcdortd  by  canieDt  of  all  parliea  Id  be  on  ship  nnd  ^ 
BicRiorniiduin  written  on  u  blank  space  in  the  body  of  the  ■ 
withinit  any  new  stiiiii]»;  and  It  hnring  been  befere  decided  ttr 
of  the  (tamp  the  pbuntilT  could  not  re<-ovcr  ax  tipon  a  tnticy  « 
goodi,  SI  declared  bj  the  mcmwandum  :  it  was  now  held  tin 
not  recuver  upon  the  (lulirv  in  its  original  si 
■ltd  iHitflt,"  br  rcaiion  of  the  alteration  apparent  upon  the  faice  of  the  il 
Hrumenl  itself,  and  whieh  was  node  by  partiu  inlnvated  (t). 

A  policjr  containing  a  warranty  tliat  tlie  ship  ahall  asil  on  or  bcfiir*  ^ 
tflvEit  day,  tnaj  be  altered  jiending  the  risk,  by  a  memoTBDi 
the  nnderwritcrg,  in  consideration  of  a  ftirlher  premium,  B^;Tee  to  r 
the  wjrraiilv,  niid  to  make  a  itiluni  of  premium  if  llie  jliip  Bail  ivtih  t-.n- 
Toy(0- 

2.  Inlurtd  bound  by  the  Description  of  Ikeir  Imurante.'] — If  partiei 
describe  in  the  usual  terms  the  voyage  they  insure,  both  knowing  that  the 
adventure  has  deviated  from  that  description,  they  are  neTertbeless  bound 
by  the  description  they  have  chosen,  and  the  previous  deviation  ia  fktal  (a). 
But  a  policy  at  and  from  Martinique  and  all  and  every  West  India  ialaiu^ 
warrants  a  course  from  Martinique  to  islands  not  in  the  homewanl  voV' 
age  (x).  So  under  a  policy  at  and  from  an  island,  a  ship  is  protected  la 
moving  from  pott  to  port  in  the  same  island  (g) ;  though  if  a  policy  de- 
•cribc  a  voyage  at  and  from  a  place  which  is  the  head  of  a  port,  it  triil  not 
cover  a  voyage  at  and  from  a  distinct  place  which  ia  a  meniher  of  the  same 

!«?'■)■ 

In  an  action  on  a  policy  of  insurance  on  a  voyage  "to  any  port  in  the 
Baltic,"  evidence  was  admitted  to  prove  that  the  Gmpli  of  Finland  is  con- 
aidered  in  mercantile  contracts  as  within  the  Baltic,  although  the  two  seai 
are  treated  as  separate  and  disliuctby  geographers  (a)-  And  in  an  action 
on  a  policy  on  a  voyage  "  at  or  from  the  port  or  porta  of  discharge  and 
loading  in  India  and  the  East  India  islands,"  evidence  was  admitted  to 
■how  that  the  Mauritius  was  considered  in  mercantile  contracla  as  an  East 


(j)  Saiidirtaa  v.  JifCullom.  4  Moo. 
6;  lad  see  SaKrltrim  r.  Synumt,  4 
Hooie,  at ;  t  B.  &  B.  416. 

(r)  Chphu>>>  v.  Cotogan,  3  Camp. 
3B3.— Elleaboraugb. 

(.)  Frtach  V.  Psiwn,  9  East,  361 ; 
1  Camp.  IBD  ;  and  sea  Hill  t.  PaOn, 
8  Eotf,  373  ;  t  Camp.  73. 

(t)  Ridtdtilt  V.  Shtddtn,  A  Camp. 
107.— EllcDborough. 


(u)  Rrdman  v.  T^urfim,  S  Taaat. 
462  i  I  Msnh.  136  ;  3  Cacap.  503. 

(j)  Bragg  1.  AHiUnan,  4  Taoat. 
229. 

(y)  Cmiclahaak  v.  Janmt.i  Taunl. 
301. 

(i)  Psynt  V.  Ifulc'iiawa,  2  TaoaL 
105,  a. 

a)  UhiU  V.  WarlUTi,  3  Camp.  16. 
1— ■- ■- 
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India  island,  although  treated  by  geographers  as  an  American  island  (6); 
but  the  Court  of  C.  P.  aftewards  decid«l  that  the  Mauritius  was  not  so  to 
be  considered  in  the  East  Indies  (c). 

3.  Of  the  Stamp.'] — It  has  been  before  stated  that  the  policy  must  be 
stamped,  and  this  must  be  done  at  the  time  it  is  executed ;  for  where  a 
policy  of  insurance  produced  at  the  trial  of  an  action  has  a  sufficient  stamp, 
evidence  will  be  received  that  it  had  no  such  stamp  when  it  was  effected, 
in  which  case  it  is  a  mere  nullity,  though  stampea  afterwards  by  order  of 
the  commissioners  of  stamps  {d). 

Where  a  material  alteration  is  made  in  the  policy  a  new  stamp  will  be 
required ;  since  a  stamped  policy,  on  which  an  unstamped  memorandum 
has  been  afterwards  indorsed,  is  not  admissible  in  evidence  without  the 
memorandum  be  also  stamped  (e).  A  mistake  made  by  the  agent  in 
declaring  the  interest  in  the  margin  of  the  policy  to  be  on  a  ship  by  a 
wrong  name,  may  be  rectified  by  inserting  the  true  name,  without  a  fresh 
stamp  (/). 

By  the 35  Geo.  III.  c.  63,  s.  13,  it  was  enacted,  that  nothing  contained 
in  that  act  should  prohibit  the  making  of  any  alteration  which  may  law- 
fully be  made  in  the  terms  or  conditions  of  any  policy  of  insurance,  duly 
stamped,  after  the  same  shall  have  been  underwritten,  or  to  require  any 
additional  stamp  duty  by  reason  of  such  alteration,  so  that  such  alteration 
be  made  before  notice  of  the  determination  of  the  risk  originally  insured, 
and  the  premium  or  consideration  originally  paid  or  contracted  for  shall 
exceed  the  rate  of  lOl,  per  cent,  on  the  sum  msured;  and  so  that  the  thing 
insured  shall  remain  toe  property  of  the  same  person  or  persons;  and  so 
that  such  alteration  shall  not  prolong  the  term  insured  beyond  the  period 
allowed ;  and  so  that  no  additional  or  further  sum  shall  be  insured  by 
reason  or  means  of  such  alteration  (g). 

Under  this  act  where  a  policy  was  effected  at  four  guineas  per  cent,  on 
hemp,  marked  R.,  and  valued,  with  certain  returns  of  premium  upon 
arrival  at  certain  ports,  and  warranted  to  sail  before  the  20th  of  August^ 
which  was  a  summer  risk  and  premium :  by  a  memorandum  indorsed,  the 
underwriters  for  four  guineas  additional,  and  the  return  of  5s.  less  for 
arrival,  absolved  the  assured  from  the  warranty  of  sailing  before  20th 
August,  so  making  it  a  winter  risk ;  and  withdrew  the  mark  of  the  hemp : 
it  was  held,  that  these  were  not  such  alterations  of  the  sulject-matter  m- 


(h)  Robertson  v.  Money,  R.  ic  M. 
75.— Giffbrd. 

(e)  RoberttoH  v.  Clarke,  1  Ring. 
445 ;  8  Moore,  622. 

(d)  Roderick  v.  Hovil,  3  Camp.  103. 
EUenborough. 

(e;  Rex  v.  GilUon,  2  Leach«  C.  C. 
1007 ;  R.  &  R.  C.  C.  138  ;  1  Taunt. 
95. 

(/)  Robinson  v.  Touray,  1  M.  &  SL 
217 ;  3  Camp.  160. 

(g)  By  the  3  aod  4  WilL  IV.  c. 
23,  s.  1 ,  the  duties  granted  by  55  Geo. 
III.  c.  184,  on  sea  insuraDces  in  Eng- 
land, and  by  56  Geo.  III.  c  56,  in 
Ireland,  are  repealed,  eioept  as  le- 
gaids  arrears ;  and  new  daties  at  a 
considerably  lower  rate  are  imposed. 


By  the  statutes  35  Geo.  III.  c.  63, 
s.  14,  and  48  Geo.  III.  c.  149,  if  se- 
veral distioet  interests  be  insured  in 
tbe  same  policy,  though  for  ooe  entire 
sum,  on  goods  '*  to  bis  thereafter  de- 
clared and  valued ;"  and  it  appear  in 
fact  that  tbe  several  interests  included 
fractional  parts  of  lOOi.,  which  in- 
terests were  afterwards  declared  and 
indorsed  on  the  policjr,  such  policy 
cannot  be  given  in  evidence,  nor  is 
available  in  law  to  any  extent,  unless 
stamped  with  a  stamp  of  sufficient 
value  to  cover  all  such  fractional  parts; 
though  it  were  sufficient  to  cover  the 
entire  sum  insured ;  Rapp  v.  AUnuit, 
15  East,  601. 


;  S4T8  iMurauee. 

lund,  Mul  of  tbe  tcnna  of  tin  policy,  but  that  they  nt%h( 
any  new  sUmp(A).  So  where  goodi  and  vptne  to  a 
having  Wn  limured  by  a  policy  on  nhip  or  ihtp*  which    ' 

voy«g«  iniiurcd  betwflcn  Uie  lit  of  Uclobirr,  I70!>,  and 

1800;  Bincmorandiim  wriUWn  on  the  policy  on  the  Iltb  of  .  .^ 
troding  till)  lime  of  sailing  lo  tlie  l»t  of  Augual,  I800,  irjw  decided  Uli 
remilre  n  new  Mamp  under  ihii  statute  {i). 

Where  tliere  was  a  policv  on  ^oods  at  and  frorii  S.  to  R.,  aiid  Hit  i^ 
beiug  driven  iuto  W.  and  di'lamed,  the  usured  wrote  Ut  iheir  ■p^ 
in  L.  '■  that  the  captain  had  l>»n  ordered  In  proceed  to  C-,  m  tiwjr  «■! 
not  certain  whether  the  enemy  tniglitbc  si  R.  or  not,  and  iJibI  the  p««|i, 
to  C.  wn>  nearly  the  ume,  but  rather  the  shortMt  and  safeu,  and  iti^ 
detirsd  llie  agent*  to  nrrnngo  the  inaUcr  uith  the  undenrrilen,"  "tUm 
letter  (he  agenia  receiving  on  I2tli  July,  applied  to  the  imderwriun  fv' 
their  consent  to  alter  the  policy,  by  adding  the  worda  "  S.  or  U  '~' 
II.,"  which  content  wai  obtained,  and.  the  ship  and  goods  irere  aftn 
to»l  in  ttie  voyage  to  C. :  it  nog  coniidered  that  tliia  alteration  did  c 
Quire  a  new  ■tainp(fc].  A  veiael  having  tailed  and  put  back  to  the  U 
and  tlicn  Bailed  again,  laboured  and  strained  much  ttom  being  oredi 
and  then  ]mt  buck  a  second  limej  and  upon  au  application  to  the  i 
writera  for  liberty  for  the  ship  to  go  into  port  to  diachai^  pan  of  tan 
cargo,  it  vrw  only  comntuiiieated  to  Ihcm  that  the  thip  woa  too  dec]iltf> 
the  water:  it  was  decided  here  iJan  that  the  nieiuorandnm  giving  Hick 
liberty  did  not  require  a  new  siamp  (/;. 

In  another  case  a  policy  didy  stamped  was  eUecled  on  a  ship  on  a  tot* 
aee  at  and  Irom  Liverpool  to  Quebec.  The  ship  being  detained  beyoBd 
the  intended  time  of  sailing,  the  following  memorandum  waa  indorted  ea 
the  policy :  "  The  Hebe  being  unavoidaMy  detained  beyond  the  inteikdtd 
lime  of  sailing  to  Quebec,  the  voyage  is  changed,  and  the  vesael  proceedi 
from  Liverpool  10  St.  John's,  New  Brunswick,  at  and  from  thence  la 
London  ;  and  in  consideration  of  one  guinea  per  cent,  additional,  the  un- 
derwriters agree  to  continue  on  the  risk  until  ibe  vessel  shall  be  airircd 
back  in  London,  or  her  port  of  discharge  in  the  United  Kinedom :  it  «« 
decided  that  the  change  of  destination  of  the  ship,  provided  for  by  the 
memorandum,  was  an  alteration  in  the  terroa  and  conditions  of  the  p<Jicy, 
within  the  meaning  of  this  statute;  and,  therefore,  the  policy  so  altered  by 
the  memorandum  did  not  require  a  new  stamp  (in). 

Where  a  broker,  initmcted  to  eSect  a  policy  on  goodt,  eflects  it  on  the 
thin  by  mistake,  which  is  afterwards  rectified  by  the  underwriter  luh- 
Knbing  a  memorandum  in  the  inai^n,  no  new  stamp  is  necessary  (n).  A. 
policy  effected  on  "  ship  and  outfit"  on  a  voyage  upon  the  louthem  whala 
fisbery  out  and  home,  cannot  be  altered  by  consent  aAer  the  ship  t^t, 
and  the  risk  attaches  to  an  insurance  on  "  ship  and  goods"  without  a  new 
■tamp;  outfit,  the  subject-matter  of  insurance,  being  essentially  different 
in  such  a  voyage  from  goods;  and  therefore  not  within  the  exception  of 
this  statute  (o). 

Ot^Hubbard  Y.jMfuan,  <  Taunt.  Ado!.  SI  ;   1  M.  &  Rob.  102  :  SCfc 

169.  P.  31. 

(i)  Ktntmgun  i.  Jn^tii  (in  error),  (n)    SaicleH  v,  Lmidm,  5  TsnnL 

8  East,  273.  3S9 ;  I  Manh.  99. 

<ft)  ftamtrim  v.  BtH.  5  M.  &  S.  (o)  Hill  v.  PolMa,  8  East,  373  ;  1 

267.  Camp.  72  ;  and  see  Fmck  v.  Pattn, 

(0  WtW  V.  Abtr^HB.,  2  B.  &  \.  9  East,  351;  1  Csmp.  180;  Renj  v. 


(m)  Brocktlbank  T.  Sugnif,  1  B 


It««,7B.&C.  261;  2C.8iP.« 
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'  5.  Of  the  ConttructUm  of  Policia.'} — As  a  general  nde  it  may  be  laid 
down  that  iralidet  of  insurance  are  to  be  construed  by  the  same  rules  as 
other  instruments,  unless  where,  by  the  known  usage  of  trade,  or  the  like, 
certain  words  have  acquired  a  peculiar  sense,  distinct  from  their  ordinary 
and  popular  sense  (p),  and  botn  parties  are  cognisant  of  such  usage  (9). 


Sect.  VI. — Of  Losses  and  Abandonment. 


1.  Of  a  Total  Loss 1479 

2.  What  Rights  the  Master  may 

exercise  over  the  Ship  and 
Cargo  in  Case  of  a  Lms,  so 
as  to  amvert  a  Partial  into 
a  Total  Loss 1482 

1  •  By  Sale  of  Ship  ....       t6. 

2,  By  Sale  of  Cargo....   1484 


3.  Of  Abandonment 1484 

1.  Within  what  Time  to  be 

ntade     1487 

4.  What  will  be  deemed  a  Partial 

Loss 1488 

5.  Of  Average  Loss 1489 

6.  Warranty  against  Average  .    1491 


Hayine  now  considered  who  may  insure  and  be  insured,  the  subject- 
matter  of  insurance,  and  the  mode  of  effecting  an  insurance,  we  come  to 
■a  consideration  of  the  consequence  of  a  loss,  after  such  an  insurance  has 
been  effected.     Losses  are  of  two  kinds,  total  and  partial. 

1.  Of  a  Total  Loss.'] — A  total  loss  in  insurances  does  not  always  mean 
that  the  property  insured  is  irrevocably  lost  or  gone ;  but  that  by  some  of 
the  perils  mentioned  in  the  policy  it  is  in  such  condition  as  to  be  of  little 
use  or  value  to  the  insured,  and  to  justify  him  in  abandoning  his  right  to 
ihe  insurer,  and  calling  upon  him  to  pay  the  whole  of  the  insurance  as  if  a 
total  loss  had  actually  happened.  Where  a  loss  of  this  sort  happens,  tiie 
prime  cost  of  the  property  insured  or  the  value  mentioned  in  the  policy 
must  be  paid  by  the  underwriter,  at  least  as  far  as  his  proportion  of  the 
insurance  extends  (r). 

We  will  proceed  to  point  out  some  of  the  losses  that  have  been  decided 
to  be  total.  And  in  the  first  place  it  may  be  laid  down  as  a  general  rule, 
that  the  owner  may  abandon  if  the  voyage  be  not  worth  pursuing  (s), 
such  a  loss  being  equally  inconvenient  to  him  as  if  it  had  been  total. 
As  where  a  ship  is  obliged  to  put  back,  and  the  damage  she  has  sus- 
tained is  of  such  a  nature  that  she  cannot  pursue  her  voyage,  and  other 
ships  cannot  be  procured  to  take  the  careo,  it  is  a  total  loss  of  ship,  caivo, 
ana  freight,  however  inconsiderable  the  damage  sustained  may  be,  for  Sie 
voyage  m  contemplation  is  lost(^).  Thus  on  an  insurance  on  ship,  careo, 
and  freight  from  Tortola  to  London :  the  ship  was  driven  back  toTortoTa; 
and,  being  found  unfit  for  the  voyage,  and  it  being  impossible  to  repair 
her,  was  sold.  There  were  no  vessels  at  Tortola  by  which  the  cargo  could 
be  forwarded,  and  it  was  accordingly  sold  for  nearly  the  sum  insiu*ed ;  the 


(p)  Robertson  v.  French,  4  East, 
130 ;  4  Esp.  246 ;  and  see  CaxaUt  v. 
St.  Barbe,  1  T.  R.  191. 

(9)  Gabay  v.  Lloyd,  5  D.  &  R. 
641 ;  3  B.  &  C.  793. 

(r)  Park,  Ids.  159. 


(s)  Hamilton  v.  Mendei,  1 W.  DIack. 
279;  2  Burr.  1198. 

(t)  Wilson  V.  Royal  Exchange  As' 
surance  Company,  2  Camp.  S23. — 
Ellenborough. 


HSO  Inturancr. 

innircd  hnvinff  abniidonpd,  thii  wn»  determined  to  be  s  MU)  iM*(n.  < 
where  n  *hm  innired  nrrived  in  purt  a  mvn  »r*<k,  and  wasoUisM  kit 
luhcd  tu  a  liiilklu  nvuiil  ninkjng,  und  in  Mtcrnpting  to  raamcMrlBfc 
■horv  a  r«ir  days  tdVrwnriU  she  «iink ;  it  wiu  hold  a  tula)  ioai,  thooB'^te 
etafft  was  saved  and  brouglit  to  a  Drofitnljle  moiket  (ii>.  But  It  ha*  tMI 
drcidcd  t)iBt  a  loss  uf  VDj'ai'K  for  tne  seaaon  by  perils  af  the  Knu,  ii  I 

Cud  uf  abnndoiiincnt  ujioii »  policy  on  goodt,  with  a  clause  of  wm 
tV-tm  average,  &c.  wlierc  tbe  cargo  it  in  safety,  and  not  of  oi 
pcritlinble  lialure  as  lo  make  the  loss  of  voyage  a  Iubb  of  thu  coimoc 
plthougb  the  ship  be  rendered  inirB|iable  of  proceeding  in  tlisTa]ngc< 
Tbtf  insured  may  nltio  abandon  if  the  salvage  be  wry  bigh,  mpii 
half:  or  if  fiirtliEr  expense  be  uecessaty  1  orif  the  iniurer  wSl  natea_  „ 
at  all  events  lo  bear  that  expense,  though  it  should  exc«ed  tfa>  xaliw  « 
fiul  of  aucceas.  Under  these  and  many  ather  like  drenmatonc**,  thaia- 
turvd  may  abandon ;  but  if  nether  the  thing  iniured  nor  the  vojngt  be 
ImI,  and  the  damage  BUHtaiaed  sliall  be  found,  upon  compulation,  tml  to 
exceed  a  moiety  of  the  value,  the  iniured  is  preduded  &oni  abanduuin|. 
And  where  tlie  juif  have  found  only  an  artrage  loss,  occasioned  by  the 
perils  uf  the  sea,  the  Court  are  precluded  from  saying:  there  hna  bteii  •    | 

Where  a  ship  waa  wrecked  on  the  21gt  December,  and  threc-Comtharf 
Jot  eKgh  eouaiating  of  wiitta,  went  eitber  loat  or  iiapregnafed  wiAall 
water;  and  tiie  BMured  gave  notice  of  abandonment  as  (bra  tota!  laaoi 

tlie  23d  (bemg  the  dny  ou  which  Ihev  heard  of  the  loss),  and  lieforc  the 

rein«iris  of  the  ™r^'r.  were  l>r™g1il  nii   4mrfi:   It  «-na  (Jotermined,  thai  It 

w:i^  !■  '  i  .1  ■   ■  -     ■    '   I .  I.    ;.■.]■,■  I.  :.  ■      ■  i'i'  ihc  crew  for  the 

pi'   ■      ■  ■  ■   iii'd,  though  ihe 

IV. L    .  !i  d.uunged  as  not 

to  be  worth  Btiiding  lo  tlic  place  of  tlipir  liealinalion  la).  And  wbeie  a 
ship  insured  in  n  valued  policy  for  2000(.  was  damaged  by  the  perili  of 
the  sea ;  after  which  she  might  have  been  repaired  for  HOO/.,  but  she  wia 
not  worth  it;  it  was  held,  under  these  circumstances,  a  total  losa((). 
And  generally  a  ship,  deserted  at  sen  by  her  crew,  under  a  bon6Jide  btfirf 
that  she  is  sinking,  ia  totally  lost;  and  the  right  of  the  assured  to  recover, 
u  for  a  total  loss,  is  not  affected  by  her  beine  afterwards  repaired  at  aa 
expense  equal  to  her  value;  nor  ia  deserting  the  ship,  under  the  circtnn- 
stances,  n^ligencc  in  the  crew  (c). 

Where  a  neutral  ship,  bound  from  America  to  Havre,  was  detained  lai 
brought  into  a  British  port;  and  pending  proceedings  in  the  Admiraltf, 
the  king  declared  Havre  in  a  state  of  blockade;  by  which  the  fiittha 
prosecution  of  the  voyage  was  prohibited ;  this  was  considered  a  total  k*i 
of  the  voyage,  which  enUtled  the  neutnd  assured  to  abandon  (d). 


(I>  Manningf.  Niu-nh^m.  3  Dougl. 

(%)  Hiidiim  V.  Harris™,  6  Moore 

130;     Mareh.    Ins.    685;    2    Csmp. 

288;  3B.&B.  97. 

624.  a. 

(a)  Parrj;  V.  Abirdetn,  4  M.  &  B. 

(li)  Shau  v.  Fettm,  2  East.   109; 

343;  9B.&C.411. 

3  Camp.  440. 

(b)  AIU„  V.  SngrH,  3  M.  &  R.  B ; 

(i)  Hunt  V.  Umal  EicftB-j.  Auh- 

8B.&C.5G1. 

rBHMComiHTiv.  6M.&S.  47. 

(y>  CataUi  v.  St.  BirU,  I  T.  B. 

673  i  7  B.  i  C.  794. 

1S7 

(d>  Barker  V.  Bl«ka,  9  East,  2S3. 
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Where  an  assurance  was  effected  at  and  from  Quebec  to  Teneriffe,  on  a 
cargo  consisting  of  wheat,  fish,  and  staves,  and  there  was  the  usual  memo- 
xandum  in  the  policy  as  to  "  com  and  fish  being  free  from  average,  unless 
|;eneral;"  and  the  ship  was  captured,  and  afterwards  recaptured,  and  sent 
by  the  recaptors  to  Bermuda,  where  a  scarcity  prevailing,  an  embargo 
"Was  laid  on  the  export  of  provisions ;  and  the  cargo  bein^  landed,  it  was 
fetmd  that  a  considerable  quantity  of  the  wheat  was  so  damaged  by  sea 
water,  that  it  was  thrown  overboard  by  order  of  the  magistrates,  for  the 
sake  of  the  public  health ;  and  the  other  part  of  it,  being  also  damaged, 
was  sold  by  tlie  captain,  as  well  as  the  fish,  at  a  profit ;  and  he  put  up  the 
ship  for  sale,  which  he  purchased  at  one-fourth  of  her  value,  for  the  benefit 
of  the  owners;  and  having  repaired  her,  and  being  refused  permission  to 
ship  the  remaining  quantity  of  wheat  to  TeneriflS,  he  directed  it  to  be 
solo,  and  bought  it  for  the  benefit  of  those  concerned ;  and  by  leave  of 
the  governor,  the  embargo  being  then  raised  as  to  the  West  IndSa  islands, 
he  dipped  the  same  for  Madeira,  where  he  arrived  and  delivered  it,  and 
took  in  a<;argo  of  wine  for  London,  with  which  he  arrived :  it  was  decided 
that  the  assured,  who  had  abandoned  the  ship  on  receiving  intelligence  of 
the  circumstances  which  had  happened  previously  to  the  time  of  her  beine 
permitted  to  proceed  to  Madeira,  were  entitled  to  recover  as  for  a  totfu 
loss  on  the  whole  of  the  goods  insured  {e). 

Barratry  of  the  master  is  a  ground  of  abandonment  as  for  a  total  loss, 
though  the  goods  ultimately  reach  their  destination  through  the  agency  of 
strangers  to  the  assured  (/).  Thus  where  a  ship  and  cargo  were  carried 
barratrously  by  the  master  out  of  the  course  of  the  voyage,  and  the  ship 
and  part  of  the  cargo  were  sold,  and  the  remainder  sent  home  by  a  strange 
ship :  this  was  determined  to  be  a  total  loss  of  the  cargo  from  the  time  of 
committing  the  act  of  barratry ;  and  that  the  underwriters  were  liable  for 
such  loss,  with  the  benefit  of  salvage  only  (g). 

In  another  case  there  was  a  policy  on  fruit  fix>m  Cadiz  to  London,  with 
the  usual  memorandum  :  in  the  course  of  the  voyage  the  firuit  was  so  much 
damag^ed  by  sea  water,  that  it  became  rotten  and  stunk;  and  on  the  ship's 
arrival  at  an  intermediate  port,  into  which  she  was  driven,  the  government 
of  the  place  prohibited  the  landing  of  the  cargo :  the  ship  also  being  too 
much  damaged  to  proceed  on  the  voyage  was  sold,  and  tne  cargo  neces- 
sarily thrown  overboard :  it  was  decided  under  these  circumstances  that 
the  assured  were  entitled  to  recover  for  a  total  loss  (A).  In  an  action 
against  the  insurer  for  a  total  loss  of  the  ship,  the  plaintiff  may  recover 
for  a  partial  loss  (i). 


{«)  Cologan  V.  London  Asturanee 
Cwtpany,  5  M.  &  S.  447. 

(/;  Dixon  V.  Rnd,  1  D.  &  R.  207 ; 
5B.&A.  597. 

(jg)  Ibid. ;  Brown  v.  Smith,  1  Dow, 
349. 

(h)  Dyson  v.  Rowcroft,  3  B.  &  P. 
474.  Where  indigo  was  insured  npon 
a  valued  policy,  at  and  from  the  lotful- 
ing  port  to  the  port  of  deliveiy ;  and 
the  snip  was  sunk  at  the  former  port, 
in  coDsequence  of  which  the  indigo 
was  immersed  in  salt  water ;  and  after 
survey,  was  sold  by  public  auction 
there,  at  a  loss  of  7U.  per  cent. ;  and 
a  verdict  was  found  for  the  assured  ss 


for  a  total  loss,  subject  to  a  reference 
to  an  arbitrator  to  ascertain  the  amount 
of  such  loss,  who  awarded  a  loss  of 
41/.  15t.  lOd.  per  cent,  on  the  de- 
fendant's subscription;  the  Court  of 
C.  P.  refused  to  set  aside  such  award, 
although  it  appeared  that  the  indigo 
had  been  dried  by  the  purchasers  at 
the  loading  port,  and  afterwards  re- 
shipped  by  them  in  other  vessels ;  and 
that,  on  its  arrival  at  the  port  of  deli- 
veiy, it  produced  nearly  as  much  as  if 
it  had  received  no  injury  whatever; 
Hardy  v.  /niMt,  6  Moore,  674. 

(0   Gardiner  v.  Croudali,   1   W. 
Black.  198 ;  2  Burr.  904. 


3.  li'Aar  Rifkli  Ik*  Matlft  na^  ettiriit  ovrr  tht  Ship  anJ  Cip^v,  in  i^ 
»f  a  iMti,  111  at  lo  conra-l  a  Parlial  Mo  a  Ti4ai  Lou. 
X.  By  Sale  of  Ship.]— U  may  Iw  tu  well  itml  weabouM  aoticahcnd* 
riebu  ichteli  a  maUer  ma;  exercise  over  ibe  ship  aod 
MB  loK.     In  csMi  of  exir 


lie  ■bin  BBd  cnm  in  tht  m^ 
and  vWe  the  ahipi  b«vn«0l 


"(0. 

fiui  ht  ii  Dul  jiuUfi«d  in  Kilifg  iaitead  at  repeirmg  Acr,  udIdm  be  nda 
bat  not  tho  means  of  gelling  llir  tepAtni  duneUtbcpMcit  whnc  tbe  tcmI 
i«  obligMl  to  out  in,  or  cannot  get  Uiem  done  except  M  «aoh  aa  » 
pentut  M  iroulu  rendPT  il  undoubl^y  improper  to  '^^t  if  tho  ahip  «M 
not  inmnd ;  or  liaa  not  money  in  hit  poMeuJon  luffideat  to  pay  mr  ibt 
repaits,  nor  it  in  a  aituaiion  to  raise  il  by  loon  or  otherwise,  excejit  at  mA 
an  cxtrav*gnnt  tnle  lu  nould  ptvvent  a  tmideiiC  nun,  in  the  esvrdM  trf  i 
touiid  and  vigoram  judgmenl,  from  undertaking  the  rc^iain  iiud«r  nd 
drcuinALaneea(;^}.  In  all  other  ciuea  «bere,  by  mean«  wiiiiin  tho  nuA 
of  the  nuuiRr,  a  ahip  can  be  to  treated  aito  rttsin  tbe  cliarocter  of  a  liofi 
be  cannot  by  telling  her  even  U/na  fide,  cinverC  the  average  into  ■  lold 
loH,  but  tbe  uudenrriton  ar«  enlitlen  lo  bare  lho«  meana  u«ed  cm  lluii 
amount  (/j.  Where  be  doei  sell  her,  the  mrrey,  &c  must  be  fn«da<n 
Ibe  bert  infbrmalioa  and  moa  pure  good  lBitb(M}. 

Where  a  vessel  was  so  much  IniuT^  by  pnili  of  the  *ea,  Ibat,  in  rate 
to  renJL-r  lier  sea-Korthy,  it  ivoiild  coil  as  much  to  repair  lier  as  ah*  wa 
origitiolly  H'oi  til,  or  as  much  na  would  build  a  new  ship,  and  tbe  captain  i^ 
her  to  a  purchaser,  wbu  repaired  licr  and  gent  lier  on  a  voyage,  which  iIk 
never  completed,  in  consequence  of  her  infirmity :  it  was  held  that  the 
undenrritera  were  liable  as  tor  a  total  lott,  although  the  vessel  remained  in 
specie  nt  the  time  she  was  Boldfii).  And  in  another  case,  where  tAip^ 
freight,  and  passage-money  were  insured  for  \S,0<>01,.  at  and  from  Lon- 
duu  to  the  EaaC  ladies  and  back ;  and  the  ship  sailed  sea-wortiif  6om 

(i)  Haynun  V.  Mollan.  S  Eip.  6S. 
Kllenborougb  i  Rabertionv.Camthtri, 
2   Su>k.  STL— Abbott.      Whera  a 


.safe  for 


ItaiD  received  damage  by  si: 
rock,  wliieh  rendered  her 
another  voyage  unlets  repaiied ;  and 
she  was  mice  surveyed  and  caodemned 
by  the  aulhoKliet  of  the  place  to  which 
sbe  was  insured  ;  and  the  eaptaia  bond 
fidt  lold  her  Tor  firewood  {  and  she 
might  have  been  repaired  but  for  the 
negligence  of  the  resident  agents  of  the 
ownen:  Il  was  held  that  the  uoder- 
wriieii  were  not  liable  for  a  lolal  loss. 
The  jury  found  "  that  ihe  ship  had 
lusuined  a  partial  loss,  hul  to  what 

that  the  plaintiir  was  entitled  lo  a  ver- 
dict, with  DOmma]  damages  only ; 
Tanner  v,  Btnntil,  R.  It  M.  1B2.— 
Abbolu  A  ship  being  wrecked,  was 
sold  by  the  owaei  and  mailer,  and 
aoon  alter  got  off  b;  the  purchaser  and 
repaired,  (bough  at  a  great  eipense. 
The  owner  could  not  treat  this  as  a 


total  loss,  unless  the  sale  at  tba  Iibc, 
in  the  exercise  of  a  soand  jndgaMB^ 
appeared  most  beneticiBl  for  all  par* 
ties.  If  the  ahip  were  likely  to  be  rt- 
pairable,  u  as  to  come  to  England 


with  i 


>.  whicl 


would  be  worlh  the  sum  laid  OBl 
on  her,  it  cannot  be  treated  as  i  total 
loss,  though  she  cannot  be  made  Etta 
carry  the  cargo  originally  inUndad 
for  her.  Stmbtt.  that  the  law  woald 
be  Ihe  same  if  she  could  only  latan 
in  hallail.  The  lou  of  the  voyige 
cannot  make  a  constructiTe  loss  on  a 
policy  on  the  ship  only ;  DeifU  v. 
DalUi,  1  M.  &  Rob.  48. 

(k)  &ma  Y.  Sugnu,  *  C.  Ic  V. 
376.— Tiodal ;  UmUrwoed  r.  Rttti*- 
an,  4  Camp.  138.— Ellenboroiub. 

{()  GardntT  V.  Sahjfldor,  I  M.  * 
Rob.  V16.— Haylev. 

(n)  2  Stark.  571. 

(n)  Cambri'lge  V.  AndtrUn,  4  D. 
&  k.  303;  I  C.it  P.  213;  K.&U. 
60;  S.C.  not  S.  P.  2  U.  &  C.  GBl. 
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Calcutta  on  her  homeward  voyage,  and  afterwards  received  considerable 
damage  by  stormy  weather,  so  as  to  render  it  necessary  for  the  captain  to 
put  back  there ;  and  immediately  on  his  arrival,  he  gave  notice  of  aban- 
donment to  the  agents  for  Lloyd's  resident  there,  and  desired  that  their 
surveyor  mieht  be  present  at  tne  surveys  of  the  ship ;  and  the  agents  re- 
plied that  they  had  no  authority  to  accept  abandonmeits ;  and  after 
three  several  surveys  of  the  ship  by  competent  persons,  at  two  of  which 
the  surveyor  for  the  agents  attended,  and  it  was  found  that  the  expense  of 
repairing  her  would  be  from  4000/.  to  5000/. ;  and  the  captain  having  in- 
enectuafly  attempted  to  raise  monev  by  hypothecation  of  tne  ship,  (having 
no  funds  to  repair  her  himself,)  sold  her  for  1200/.;  and  the  jury  found 
that  what  had  been  done  by  him  was  for  the  benefit  of  all  concerned,  and 
gave  a  verdict  for  the  assured,  as  for  a  total  loss :  it  was  decided  here  also 
that,  under  the  circumstances,  the  sale  was  justifiable ;  and  the  Court  re- 
fused a  new  trial  (o). 

Where  freight  was  insured  on  ship  and  cargo  of  timber  from  Quebec  to 
London,  and  the  ship  sailed  from  Quebec,  and  on  her  voyage  down  the 
river  St.  Lawrence  sprung  a  leak,  and  it  became  necessary  for  the  pre- 
servation of  the  lives  of  the  master  and  crew  to  run  her  on  shore,  where 
she  took  the  ground  on  the  outside  of  a  reef  of  rocks,  and  was  there  fixed, 
and  exposed  to  the  fiill  force  of  the  stream,  and  in  the  way  of  the  drift  ice 
then  forming  and  floating  down  the  river.  One  of  the  part-owners  and 
agent  for  the  others  resided  at  Quebec,  and  after  two  surveys,  in  which 
the  surveyors  stated,  as  their  opinion,  that  it  would  be  prudent  to  sell  the 
ship  and  cargo,  the  master,  under  the  direction  of  sucn  part-owner,  sold 
the  same;  the  ship,  however,  siurvived,  was  repaired  by  the  purchaser?, 
and  afterwards  brought  a  full  cargo  to  London.  In  an  action  on  the  po- 
licy against  the  underwriters  on  freight  for  a  total  loss,  it  was  considered 
that,  under  the  circumstances,  the  master  was  warranted  in  selling  the  ship 
and  cargo  (;;). 

The  vice-admiralty  courts  abroad  have  no  authority,  upon  the  mere  pe- 
tition of  the  captain  of  a  ship  bound  on  a  foreign  voyage,  to  decree  the  sale 
of  such  ship  reported  upon  survey  not  to  be  sea-worthy  or  repairable,  so  as 
to  carry  the  cargo  to  its  place  of  destination,  but  at  an  expense  exceeding 
the  value  of  the  ship  when  repaired.  Nor  does  it  appear  that  the  master 
has  any  original  authority  to  sell  the  ship  under  such  circumstances,  and 
to  put  an  end  to  the  adventure  by  such  discretionary  act  of  his  own,  when 
be  might  in  fact  have  repaired  the  ship  and  continued  the  voyage.  But 
supposing  he  has  such  authority,  and  exercised  it  bond  fide  in  a  case  of  ne- 
cessity, stiU  the  vessel,  subsisting  as  such,  and  capable  of  being  used  for 
the  purposes  of  navigation,  and  so  used  in  fact  ajfter  some  repair  on  the 
spot,  can  only  be  conveyed  by  the  captain  in  the  form  prescrioed  by  the 
register  acts ;  and  the  requisites  of  those  acts  not  having  been  complied 
with,  a  sale  under  these  circumstances  was  held  not  to  transfer  any  pro^ 
pert^  to  the  vendee  (9). 

Where  a  master  of  a  ship  on  a  voyage  from  Calcutta  to  London,  laden 
with  indigo,  was  obliged  to  put  into  Mauritius  from  unMeaioorthiness,  and 
there  abandoned  ship  and  cargo,  which  were  band  fide  sold  by  public  auc- 
tion under  the  orders  of  the  vice-admiralty  court :  it  was  held,  m  assump- 
sit, by  the  owner  against  the  purchaser  of  the  indigo:  1st,  that  there  being 

(0)    Rmd  V.  Bonkam,  6  Moore,  bertton  v.  Clark,  8  Moore,  622;   I 

397  ;  3  B.  &  B.  147.  Bing.  445. 

(p)  IdU  V.  Royal  Exchange' Asm-  (9)  Rtid  v.  Darby,  10  East,  143. 
ranee  Company,  3  Moore,  116 ;  Ro- 


not  dcKraing  the  curgo.  ptmuaiit  lu  tbv  bill  of  latiia^  ww  aotmit>M 
wtion ;  au<l  'id,  tiisl  »n  unavtiiliiig  iluiiuui  j  ul'  ilu  {vocced*  lu  ik  dir 
adfflinlty,  did  not  precenC  the  plaintiff  from  recorering  the  fi)0 
the  indigo  traax  the  defendant  (r). 

A  noUiuI  cop;  of  Um  condcnuiatiau  of  n  ship  aj  not  haae  wortfai 
MiriDg,  t*  uuly  <!iideQoe  of  llw  fuct  of  Iter  luving  been  coudeioDid,  Ml 


2.   %S,fco/Cargo.]- 
■nd  the  shiji  be  taken  end  r 


a  ■Iii|i  nnd  gi 


nine  fsitly  for  the  bencfil  of  hia  eiiiployers,  wtU  the  ■liip  and  c«i^  Ml 
uiireby  piiM  an  end  (o  the  ro^oge,  the  innited  may  reforer  a*  for  s  Ui 
loBi(f].     But  vberc  n  vesiel  isdriren  by  lenipestutnia  weather  into 


roign  port,  and  in  order  to  defray  tlie  Expensift  of  repairing  (trtthoui 
alt«  cauldnut  proceed  on  bcr  voynge),  the  oaplain  it  obliged  to  strD  nit<l' 
(he  cargo,  the  anderwtilera  on  a  pmicy  of  the  goods  are  not  liabl*  tttt 
total  luM  by  perils  of  the  sea  (ii). 

Where  a  ves»cl,  hnvine  Jiailed  from  her  pott  of  kding  vritli  a  caf^tl. 
good*,  wai  obliged  to  |tut  buck  in  couscijueiice  of  a  peril  of  the  aea,  inilV 
bt^g  discoveri^  that  pact  of  tlie  catgo  which  irai  taken  out  was  danurf 
liy  KB  WDter,  and  cimld  not  be  rcsbipped  nitboiit  ndelayors^  week^m 
' '  '  '  1  ■  .1  .  ■  [n^pj  gwods,  tailed 


with  lb.. 


IS  bold,  i 


poUcy  wij'inu'd  fur  iLt  vojuj;.',  iL.it  iheiindenvritcrs  wcrt  not  liabtepn 
tanto  for  the  lo^^s  uf  llic  freight  of  the  goods  9o1d(j-).  If  a  miutersell  I 
part  of  Ibe  cargo  for  the  purpose  of  neccasary  exposes,  and  tiie  ship  rea^ 
the  place  of  destination,  the  merchant  will  be  entitled  to  receive  the  dcv 
Talue  for  which  the  goods  might  have  been  sold  at  that  place  (y), 

3.  Of  AbandonmfnC.~\ — Having  noticed  under  what  circumataucei  the 
iniureit  will  have  a  right  to  apply  for  a  total  lost,  we  proceed  to  remaik 
that  in  all  cases,  with  one  exception,  referred  to  in  the  notcs^i),  before* 
penon  insured  can  demand  from  the  underwriter  a.  reeompense  for  a  toul 
I —  1.. .  ..i..,,!...  .,  u: 1.  -lever  claims  he  may  have  to  tlie  propBfy 


Jobs,  he  must  abandon  i 


(r)  Abrrii  v.  lUiiaun.  5  D.  &  R. 
35;  3  B.  &  C.  196  ;  anJ  see  Hunicr 
».  Prinitp,  10  East,  378.  Freight  is 
■Dsuied  froiD  A.  lo  B.  The  ship  »ili, 
bat  is  obliged  to  put  back  fiom  stress 
of  weather,  wheo  she  ii  found  lo  ba 
incapable  of  complete  rep<iir,  and  the 
cargo  is  aeeordioglj  unloaded,  stid 
the  ship  sold.  In  an  aelion  on  the 
Jpltcj  for  a  total  loss,  it  was  held  that 
the  insond  was  bound  to  use  all  rea- 
sonable endearourt  lo  repur  the  ship, 
■0  as  to  have  carried  the  caigo,  or 
part  of  it,  which  would  have  operated 


s  salva 


!  Ei- 


thtngc  Auaranci  Company,  1  Marsh. 
-447  ;  6  TaunL  68. 

(i>  Wright  V,  Bernard,  3  Esp. 
700. — KepyoD. 

(t>  MiUn  T.  FMeAtr,  1  Doug.  231. 


(it)  Sarguy  t.  Hattan,  3  D.  &  B. 
192i  2  B.&C.  7>  4  Biog.  131:  II 
Moore,  474 ;  \  Y.  Sc  3.  347  ;  S.  P. 
Paictlt  V.  Gtidgtm,  6  M.  &  S.  431. 

(r)  Mtrdy  T.  Jcnti,  6  D.  &  S. 
479;  4B.&C.394. 

(y)  Alin  T.  Ttbit,  Abb.  Shis. 
256.— Ellenborough. 

(i)  The  excepted  iosunce  ia  as 
insurance  on  freight;  JLfsuni  *.  ffw 
raon.  4  Biog.  388  ;  1  M.  &  P.  M, 
in  which  case  there  need  be  do  aban- 
donment, if  the  goods  specifically  ex- 
ist, although  the  ship  be  incapable  of 
prosecuting  the  voyage ;  Idit  r.  Rcftl 
'  .liirunceCi)'>pany,3Moon, 
Green  v.  Sane,  1  Marsh. 
i  Taunt.  68  i  ovetruling  Par- 
wicr  ..  TadhunUr,  1  Camp.  £41 1  1 
Park,  Ins.  280. 
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insured  (a),  even  though  the  ship  and  cargo  have  been  sold  and  converted 
into  money  when  the  notice  of  the  loss  was  received  (6) ;  and  can  only  re- 
cover for  me  actual  loss  at  the  time  of  his  abandonment  (c). 

Hence  upon  a  policy  of  insurance  on  flax,  valued  at  so  much,  and  war* 
ranted  free  of  particular  average,  if  the  vessel  be  wrecked,  and  the  assured 
do  not  abandon,  but  labours  to  save  the  cargo,  and  in  fact  saves  a  part 
(one  sixteenth),  though  much  damaged,  he  is  entitled  to  recover  as  for  a 
total  loss  of  that  part  which  was  in  fact  totally  lost,  but  not  for  the  rest 
which  was  saved  to  him  in  specie,  though  deteriorated  (d).  And  in  a  case 
where  a  vessel  was  driven  into  a  port  where  there  was  no  dock  to  receive 
her;  and  it  appeared  that  she  had  suffered  so  much  by  sea  perils,  that, 
upon  examination  and  survey,  it  was  judged  expedient  to  break  her  up, 
and  to  sell  her  for  old  timber,  which  was  done :  it  was  held,  in  an  action 
on  the  policy,  that  the  assured  was  bound  to  abandon  before  he  could  call 
up6n  the  underwriters  for  a  total  loss;  the  ship  not  being  a  wreck,  but, 
however  maimed  and  damaged,  existing  in  specie  as  a  ship  (e). 

But  where  a  ship  was  so  much  damaged  by  perils  of  the  sea,  that  in 
order  to  render  her  sea-worthy,  it  would  cost  more  to  repair  her  Uian  she 
would  be  afterwards  worth,  and  the  captain  sold  her  to  a  purchaser,  who 
partially  repaired  her,  and  sent  her  upon  a  voyage,  which  she  never  com* 
pleted  in  consequence  of  her  infirmity :  it  was  determined  that  the  assured 
were  entitled  to  recover  as  for  total  loss,  without  giving  notice  of  aban- 
donment (/). 

The  abandonment  must  be  viewed  with  regard  to  the  ultimate  state  of 
fiicts  at  the  time  when  the  offer  to  abandon  is  made.  Thus  an  abandon- 
ment oSkrcd  to  be  made  by  the  assured  to  the  underwriter,  upon  intelli- 
goice  brought  of  the  capture  of  the  ^oods  insured,  which  the  underwriter 
refused  to  accept,  was  held  not  to  entitle  the  assured  to  recover  as  for  a  total 
loss,  where,  before  action  brought,  the  goods  were  recaptured,  and  arrived 
at  the  place  of  destination,  by  which  a  partial  loss  only  was  sustained  (g). 
In  another  case  goods  were  insured  at  and  from  L.  to  any  port  in  the 
river  P. ;  the  poucy  was  effected,  and  the  ship  sailed,  after  notincation  that 
those  ports  were  blockaded :  the  ship  was  captured  by  the  blockading 
squadron  in  the  river  P.,  but  was  rescued  by  her  own  crew,  and  brought 
back  with  the  goods  undamaged  to  L. ;  notice  of  abandonment  was  given 
in  the  interval  between  intel^gence  of  the  capture  and  of  the  rescue;  but 
after  the  rescue  in  fact,  there  was  no  intention  to  violate  the  blockade :  it  waa 
determined  that  the  voyage  as  insured  was  not  illegal ;  but  that  the  assured 
had  no  right  to  recover  for  a  total  loss  by  reason  of  their  having  offered  to 
abandon,  on  the  ground  above  stated  (h). 

But  where  a  ship,  for  which  the  underwriters  (when  a  demand  is  made 
upon  the  policy)  have  paid  as  for  a  lost  ship,  should  chance  to  turn  up,  she 
11  to  be  considered  as  abandoned,  and  will  oelong  to  the  under-writers  (t). 

When  a  ship  is  obliged  to  put  into  a  place  of  ufety  in  the  coarse  of  her 
voyage,  in  consequence  of  damage  incurred  by  a  sea  peril ;  if  the  owner 

(a)  Park, Ins.  &  C.  691;    4  D.  &  R.203;  B.  & 

(6)  Hodgmn  v.  DUckston,  1  Park,  M.  60;  1  C.  &  P.  213. 

Ins.  281.  (e)  Patterum  v.  RiUkU,  4  M.  & 

(e)   Hamilton   v.   Matdn,    I   W.  S.  »)3  ;  and  see  BnflhenUm  v.  Bar^ 

Black.  276 ;  2  Burr.  1 198.  ber,  5  M.  &  S.  418. 

(d)    Dawf  V.  Milford,   15  But,  (Jk)  NayUn-  v.  TayUr,  9  B.  &  C. 

659.  718;  4M.&R.526. 

(«)   Bell  V.  Nixon,  Holt,  423.—  (Q  Houttman  v.  TImntm,   Holt» 

BiUas.  242.— Gibbs. 

(/)  Cambridge  t.  Anderton,  2  B. 


it  m  total  lM(i 


HlelMtcdtoOparthSLD      . 

bmg  taken  M  OporU  bjr  tbe  ramif,  «>i  litmaled  on  fttytaeOI  Ipf  1& 

ntAflPT  o{  n  •nra  of  iniMifj-,  and  cm  conditioti  of  hii  bringing  home  in  her 
li  £ng!inii  Eii^l»h  priwnen.  to  be  eiLchaii^ed  for  sn  eqira]  Dumber  ti 
Freoch  :  upgn  the  newa  of  tbc  capture,  but  afier  tht  time  of  tbe  Mf't 
nberatiun,  the  ovnen  abaDdoned  the  ibip  to  the  imoren ;  upon  her  smnl 
at  Portmioulh.  the  csptaiu  rcfus«^  lo  deliver  ber,  unleM  on  repajmenl  <f 
the  raiMoRi,  *hkh  the  owner  refuedr  it  «»<  held,  that  the  owner  bdic 
^tiilM  t«  reukp  hi<  "iliiT.,  trliidi  i-v.  «ifc  «>  Porf7i.o..lh,  the  Ion  oT  ibc 
VI,;.  ■  ■  ■■■■;:  ■.  I  i'.  •'■■■■■■.-.  .■,.  r  1^-.  .■!  ri  ^. ii!  \  .  .1  Tlie  ship  as  foralotd 
I'.-  ■   r  .,.■_■  ■        .  ■■     -  !■!!  which  had  brtn 

paid  by  the  matter  for  tbe  sbip'i  ransoai,  and  which  bein^  aa  jllf  111  paf- 
menl,  the  ]JaintiJf  was  not  bound  to  repay  to  the  ma«ter(i«}. 

But  if  tbe  underwriters  accepttheofierof  afaondoment,  made  opocmcli 
tetnporai;  total  lou,  both  partiei  are  bound  by  it.  llnu  where  there  waia 
loM  by  capture,  intelligence  of  which  was  receifed,  and  an  abaiidaoiiMBi 
made,  and  a  recapture  took  place  before  the  notice  of  abaiidontDeiit  wal 
giTcn,  but  there  wb>  no  inteUigence  received  of  auch  recaptuie  UDtO  aftn 
aome  itepa  had  been  taken  by  the  underwriten  :  it  wai  held  lo  amomitto 
an  acceptance  of  tbe  ahaDdonment  by  them  (n).  At  Hie  Bame  lime 
an  abandonment  made  after  capture,  under  circumatancea  which  wooU 
entitle  the  aanired  at  the  time  to  recorer  aa  for  a  total  Iiya,  it  not  defeated 
•0  a*  to  become  an  average  loaa  rally,  by  the  mere  restitatian  and  ntom 
of  tbe  ahip'a  hull,  before  action  brought,  if  the  reatitution  be  under  *ii^ 
Muditiofl  aa  to  make  it  uncertain  whether  the  aaauied  maj  not  have  to 


<fc)   Marl 


.  Cnkalt,  14  Eiil, 


(0  Boinirtif^  *.  JVitlwn,  lOEair, 
339  ;  1  Camp.  -^37.  Quxri,  whether, 
in  any  caie,  if  ifati  which  in  ill  incep- 
tioQ  wai  1  temporiTy  (otil  loaa,  tara 
oal  by  lebiequeot  ereiiti  lo  be  only  a 
partial  Ini,  IwCbre  any  action  brougbl, 
tlM  aMared  be  antilled  to  iuiat  eo  oia 


nolice  to  ablodon  giien  dnriiw 
eiiileaca  of  aacb  lemporaij  lotall 
The  hke  point  waa  ruled  ■ 


117  loUlIoaK 
fraifht 

fid.  per  cent. 
(n)  Puruni  V.  SaHI,  2  Tattnt.  3(Ql 
<h)   Srailh  V.  RebrrVat,  2  Dow, 
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fay  more  than  its  worth :  as  where  a  ship  insured  from  Liverpool  to  Sierra 
feone  was  captured,  plundered,  her  guns,  stores,  papers,  ana  instruments 
taken  away,  and  the  voyage  lost,  and  was  carried  to  Fayal,  where  pro- 
ceedings were  instituted  in  the  Admiralty  Court,  and  sentence  was  pro- 
nounced in  favour  of  the  assured ;  but  appeal  was  made  against  such  sen- 
tence, and  the  assured  abandoned,  which  abandonment  uie  underwriter 
refused  to  accept ;  and  afterwards  the  remainder  of  her  cargo  was  sold  at 
Fayal,  and  the  law  expenses  paid  thereout,  and  the  rest  left  as  a  deposit 
to  answer  the  event  of  the  appeal,  in  order  to  obtain  the  release  of  the 
fhip ;  and  afterwards  the  ship  returned  to  Liverpool :  it  was  decided  that 
the  assured  might  recover  as  for  a  total  loss  in  an  action  brought  after  the 
■hip's  return  to  Liverpool  (o). 

Underwriters  intending  to  resist  an  abandonment,  are  bound  to  do  so 
within  a  reasonable  time :  where,  therefore,  the  assured,  four  days  after  a 
notice  of  abandonment  had  been  given,  called  a  meeting  of  the  under- 
writers at  Lloyd's,  three  of  whom  attended,  and  authorized  the  assured  to 
act  as  if  no  insurance  had  been  effected  (tlie  ship  having  been  wrecked, 
and  three-fourths  of  her  cargo,  consisting  of  wines,  either  lost  or  impreg- 
nated with  salt  water),  and  the  damaged  wines  were  accordingly  adver- 
tised for  sale ;  but  previous  to  its  taking  place,  some  of  the  underwriters 
forbade  it,  and  rejected  the  notice  of  abandonment,  after  more  tlian  two 
months  had  elapsed,  during  which  time  they  had  not  interposed :  it  was 
held  that  their  silence  for  so  long  a  time  was  such  an  acquiescence  by 
them,  as  to  amount  to  an  acceptance  of  the  abandonment ;  and  that  they 
could  not  afterwards  prevent  the  sale  (p). 

1.  At  to  the  Time  within  which  an  Abandonment  mtttt  be  made.'] — Where 
the  assured  receive  intelligence  of  such  a  loss  as  entitles  them  to  abandon, 
they  must  make  their  election  in  the  first  instance ;  and  if  they  abandon, 
they  must  give  the  underwriters  notice  in  a  reasonable  time  (9) ;  other- 
wise they  will  be  considered  to  have  waived  their  right  to  abandon,  and 
can  only  then  recover  as  for  an  average  loss  (r).  Thus  where  an  insured 
vessel  arrived  at  the  port  of  Kinsale  on  the  24th  November;  and  on  the 
14th  December  a  second  survey  was  had,  when  it  was  found  that  the  ex- 
penses of  the  repairs  would  exceed  the  value  of  the  ship ;  notice  of  aban- 
donment to  the  insurers  in  London  on  the  6th  January  was  considered 
too  1ate(s).  In  another  case  the  owner  of  a  cargo  of  flax  seed,  insured 
**  at  and  from  America  to  Limerick,"  himself  residing  at  that  place,  on 
the  1 1th  February,  1808,  receiving  information  that  the  ship,  with  the 
flax  seed  on  board,  had  been  detained  at  Philadelphia  by  tlie  American 
embargo;  but  did  not  give  notice  of  abandonment  till  the  11th  June 
following :  the  flax  seed  was  intended  for  sowing,  and  might  have  been 
employed  for  that  purpose  had  it  arrived  before  the  10th  May,  but  after- 
wards would  have  been  scarcely  of  any  value :  it  was  held,  however,  that 
the  plaintiff* might  have  waited  till  the  10th  May  before  abandoning:  but 


(0)  M'lver  ▼.  Henderson,  4  M.  & 
S.  676. 

(p)  Hud  tan  v.  Harrison,  6  Moore, 
288  ;  3  B.  &  B.  97. 

(o)  Notice  given  five  days  after  the 
receiving  intelTigeDce  of  the  loss  has 
been  held  too  late.  If  one  of  several, 
jointly  interested  in  a  cargo,  eflfects  an 
iniuraoce  for  the  benefit  of  all,  he  msy 
give  notice  of  abandonment  for  all ; 


Hunt  V.  Roftal  Eiehant^e  Assurance 
Company,  5  M.  &  S.  47. 

(r)  Bditehell  v.  Edie,  1  T.  R.  608 ; 
AUwood  v.  Henckell,  I  Park,  Ins.  280, 
— Kenyon  ;  Ahel  v.  Potu,  3  Esp.  242. 
— La  Blanc :  Anderson  v.  Roitui  £x- 
change  Assurance  Company,  7  East, 
38 ;  a  Smith.  48. 

(s)  AUiridge  v.  Bell,  1  Stirk.  498. 
— Ellenborough* 


3S 


tiiU  the  abu^aiiirDt  on  Ihe  1  lili  3m»  «iw  out  at  tMM(0-  S*^ 
tiie  vnptain  of  a  tcmcI,  which  hod  bMn  rtwinri  I9  gimm  aaAR 
arrivnl  in  London  oa  tlie  26tU  April,  whera  hit  pwa»  i^lMi  alk . 
biter  rrcciv^  tbe  i)>ip'«  pa{im  011  ih«  Sd  Hay  fidlawli^  MdU» Wb 
wbo  cRcGtcil  llie  pulicy  ll»it  vrrlul  natfce  of  aibnDdonmMit  U  A*  ori* 
irril«r»  on  th«  Qlli :  it  «■*  coDiiikml  in  lhi»  ciuw  that  nek  Miui  ■ 
|Jv«n  in  duo  time  fu). 

In  sll  c«Mi  the  iniured  we  Rnlitled  IQ  a  reB«>nnbIo  tfinr  for  uaslMq 
into  Ihe  Itm*  uf  •  daniagvd  cai^o,  btfuru  ibej-  make  thi»  vlivtion  aAi 
fUMtJoti  of  kbonilonmcnt ;  therefore,  whrrc  a  uliip  bound  from  lirtipd 
to  CaUtR,  put  back  to  UvcrpmJ  on  the  20(h  of  Ufcvmbcr.  wba  Ai 
GUgo,  conHitina  of  *ug«r,  wiu  immediately  r^-landcd  aii<1  ninn«lt  mi 
ilia  oou^rt  ID  London  rveelrnl  n  Icltcr  (tom  tlicir  oycnia  •!  LinrfMl 
dated  2!)th  Occeinbcr.  itkting  thai  the  cargo  nn*  nmch  dnttutgad,  hittht 
it  wu  itill  in  coutvinplilioii  to  send  il  on:  nnd  nnothcT,  dalrd Ti^ J» 
ntiaiy.  iliiting  that,  uii  fiiiilitrt  examination,  the  wliolo  cart;o  «•■  Uaniti 
hn  daiitagnl :  il  vni  decided  tlint  the  ownen  on  tlie  recvipt  of  the  UM 
IcUei,  were  (till  in  time  to  tbBndun(i'). 

4.  What  iPi//  h  amuiUtrd  a  Partial  /.(»««.]— The  onljf  ciun  in  wtiA 
•D]'  doubt  can  ariae  as  tu  what  la  a  perliiil  ur  lulal  loan,  is  wberr  cimm- 
■Unenhiee  taken  place  that  might  M<re  amounted  to  a  lotat  loo^  bat  If 
■oiM  MAaeqncM  arcnti  which  ha«a  WraMl  it  into  a  ptttial  m&  Tta 
where  a  »hip  inaured  has  been  captured,  and  bniuE>hl  into  a  neuiml  nort,  ud 
•old  by  llio  captors,  and  the  cnptnin  hu  botigtil  her  fur  the  benrtil  of  ibf 
owners  :  llipy  rire  imly  eiililled  to  recover  un  n  policy  ihf  surn  pviiil  bv  l*i' 
CBplailii  and  wlial  inuy  be  expecided  on  her  williC,  and  can  not  reruivi  fa 
a  total  lou(i).  So  oil  an  insurance  on  a  ship,  vhich,  during  her  ror^. 
while  loading  her  homeward  cargo,  was  leized  by  the  crew  and  camid 
Bvay  to  a  diitaiit  country,  and  her  cargo  plundered  and  the  ship  dewited. 
but  was  aftcnrnids  retaken  by  anollicr  Bhip,  and  iias  brought,  wiih  a  iinal 
remaining  jiarl  of  her  cargo,  to  an  Eii{;lisii  port  (not  the  pon  of  bn 
deatinaliou),  and  purl  of  her  rigging  was  gone,  and  ahe  could  not  bt 
made  fit  for  a  voyage  a^aiii  without  euiisiderable  exiwnae  in  proridin^  i 
crew  and  Mores :  ihu  wai  decided  not  to  be  a  total  I0M,  ao  ■■  to  ta^Ht 
the  aatured  to  abandon  nHer  notice  of  the  re-capture  (jr). 

A  ship  received  considerable  damage  from  tempestuoua  weather,  and 
the  crew,  completely  exhausted,  deserted  the  ship  on  the  high  seaa  for  the 
mere  preservation  of  llieir  lives;  and  tlie  ebip  was  then  t^en  poaaaaaw 
of  by  a  fresh  crew,  who  succeeded  in  conducting  ber  lafely  into  port:  it 
was  considered,  that  such  desertion  of  tlie  crew  did  not  of  itaelf  amoma 


(0  Killv  y.  Walton,  i  Camp.  IS5. 
— Ellen  born  ugh.  Tlie  auurid  of  gooda 
haiiag  leceiied  intelligeDce  on  the  (lib 
of  jBDUiry,  IBII,  that  the  ship's  pi- 
pais  were  taken  nwaj  on  the  7lh  of 
December  preceding,  by  llie  Swediah 
goierDmenl,  wilbin  whose  part  aha 
wii,  did  not  give  notice  of  alrtnilon- 
menl  to  the  derendsnt  undeiwriier  till 
the  nth  of  January;  but  though  anch 
notice  wis  too  lale,  luppoaiog  an  sban- 
donment  to  be  necesaary  ;  yet,  as  the 
goods  were  Gaaliy  seized,  ind  unladen 
by  orders  of  ilml  gotfrnment  on  tho 
SOlh  of  April  followiag,  it  was  held 


thai  the  iiieiTeetuil  aolice  of  abaKtoa- 
mem  beFoie  given  did  not  piecludelht 

loaa,  without  anv  sUandoDRicni  j  Nd- 
Lihy.Atidmi.  15  Iilast,  13. 

(u  )  iJeed  V.  BaiJmm,  S  Uoora,  397; 
3  B.  &  B.  147. 

(v)  CirnsN  *.  AsyoJ  ExchmKgf  At- 
iuru»«  C«h;x»iw.  3  Uarah.  88:  fl 
Tsuni.  383  1  Holt,  49. 

(]>  M-Uuurt  T.  SluMrrd.  I  Eap. 
237;  It'iliffli  T.  foster,  lManh.«A: 
6  Taunt.  35. 

(S)  Falkatr  ..  RiukU.  3  H.  &  8. 
291);  .Indsnon  v.  WalUi,  id.  240. 
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to  a  total  loss ;  and  2nd1  j,  the  ship  having  been  sold  under  the  decree  of 
the  Admiralty  Court  to  pay  the  salvage,  and  it  not  appearing  that  th« 
assured  had  taken  any  means  to  prevent  such  sale,  that  they  had  no  right 
to  abandon,  and  that  there  was  no  more  than  a  partial  lo8s(^).  Where 
the  ship  is  wrecked,  but  the  goods  are  bromht  on  shore,  though  in  a  very 
damaged  state,  so  that  they  become  unprofitable  to  the  assured,  the  under- 
writers on  the  goods,  who  are  freed  by  the  policy  from  particular  average, 
can  not  be  made  liable  as  for  a  total  loss  by  a  notice  of  abandonment  (x). 
And  where  a  ship  was  stranded,  and  the  cargo,  consisting  of  hogsheads  of 
sugar,  was  all  got  ashore,  each  hogshead  containing  some  sugar,  though 
but  little,  and  nearly  all  damaged :  it  was  under  this  circumstance  deter- 
mined that  the  jury  were  warranted  in  finding  this  to  have  been  an  average 
loss  only  (a).  If  a  cargo  of  a  perishable  nature  be  insured  from  A.  to  d., 
with  the  usual  memorandum,  and  hi  the  course  of  the  voyage  information 
l>e  received  by  the  master  that  the  port  of  B.  is  shut  against  ships  of  his 
nation,  in  consequence  of  which,  the  commander  of  the  convoy  orders  the 
ship  to  proceed  to  another  port,  and  the  cargo  be  there  sold  by  orders  of 
the  Vice- Admiralty  Court  for  a  very  small  sum  of  money,  the  assured 
cannot  abandon  as  for  a  total  loss.  It  seems  that  if  the  voyage  be  lost  in 
cunsequence  of  the  port  of  destination  being  shut  against  the  ship  insured, 
the  assured  cannot  declare  upon  this  as  a  loss  within  the  policy  (6). 

The  rule  that  where  a  ship  sustains  a  partial  loss,  the  insured  cannot 
abandon,  is  not  discharged  by  the  imderwriters  desiring  them  *'  to  do  the 
best  they  can  with  the  damaged  property,"  as  upon  the  ground  that  such 
request  is  an  assent,  so  as  to  make  it  a  total  loss(c). 

5.  Of  Average  Lost,']  —In  the  course  of  previous  sectiont  we  have  fre- 
quently had  occasion  to  speak  of  average  loss ;  a  subject  to  which  it  will 
be  necessary  that  we  should  now  direct  our  particular  attention. 

An  average  loss  has  been  thus  described  by  an  eminent  writer  on  the 
subject  of  insurance.  *<  Whatever  the  master  of  a  ship  in  distress,  with 
the  advice  of  his  olHcers  and  sailors  deliberately  resolve  to  do,  for  the 
preservation  of  the  whole,  in  cutting  away  masts  or  cables,  or  in  throwing 
goods  overboard  to  lighten  his  vessel,  which  is  what  is  meant  by  jettison 
or  jetson,  is  in  all  places  permitted  to  be  brought  into  general  or  groat 
average ;  in  which  all  who  are  concerned  in  ship,  freight,  and  cargo,  are 
to  bear  an  equal  or  proportional  part  of  the  loss  of  what  was  so  sacrificed 
for  the  common  welfare.    And  it  must  be  made  good  by  the  insurers,  in 


(v)  Thomtleti  v.  Hebton,  2  B.  &c  A. 
513. 

(s)  Thompson  v.  Boyal  Eiehango 
Assurance  ComfMsny,  16  Kast,  214  ;  1 
M.  &  S.  30. 

(a)  Hodherg  v.  Ptarson,  2  Marsh. 
432  ;  7  TauDU  154 ;  Holt,  ;>49. 

(6)  Hadkinson  v.  i?o6iiuon,  3  B.  & 
P.  388 ;  Lubbock  v.  Rowcro/t,  5  £sp. 
SO.^ElleDboroogh.  The  plaintiff, 
haring  shipped  goods  on  an  auveoture 
to  St.  Petenburgh  oo  board  a  vessel 
chartered  for  the  purpoie,  made  iosu- 
ranee  on  ship  and  goods  io  the  com- 
mon printed  form  io  blank  :  and  by  a 
written  memorandum  in  the  policy, 
*'  the  nnderwritere  agreed  to  pay  a 
total  loss  in  case  the  ship  Anne  should 
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not  be  allowed  by  the  Russian  govern- 
mem  to  discbarge  her  cargo  at  St.  P., 
00  which  voyage  the  vessel  had  then 
sailed,  chartered  by  the  plaintiff:" 
it  was  held,  that  tlie  iosurea  were  en- 
titled to  recover  upon  this  policy  on  an 
allegation  that  the  vessel  on  her  arrival 
at  St.  P.  was  not  allowed  by  tlie  Ros- 
sian  government  to  discharge  her  cargo, 
but  was  obliged  to  return  back  with  it, 
by  which  the  value  of  the  cargo  was 
reduced  below  the  amount  of  the  in- 
voice price,  together  with  the  charges 
paid  thereon,  and  the  piemiums  of 
insurance,  6cc. ;  PulUr  v.  Olover,  12 
East,  124. 

(c)  Thelluson  v.  Fletcher,  1  Esp. 
73.— Keoyon  ;  1  Dougl.  315. 
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nicli  propntioDi  m  they  bare  DDderwntlni.  In  the  woriu  of  wiiltauf 
cmuinfrcial  Bfiain,  we  ter/  oflua  tneei  with  the  word  funlritaiuti.  ite 
Wgni^^  ihe  thing  juit  (Uscribed ;  and  m  a  msrine  aeiue,  avtnff  i^ 

It  ha«  been  liud  down,  that  in  order  lo  make  the  act  of  llimwiDg  At 
gooda  overboard  Ifgul,  three  things  munt  concur :  1st,  That  wlat  ii  m 
condemned  to  destruclion  be  in  consequmce  of  a  deli  berate  and  rolunlin 
cotisultation  held  between  the  maiteT  and  men :  2ad,  That  tlie  ship  be  k 
disCrem,  Bud  thai  Nicrifidng  a  jiarl  be  necessary  in  order  to  mserrt  te 
ml :  Sdlf ,  That  the  taxing  of  the  ahip  and  catvo  be  actually  owing  I* 
the  Dieann  U9pd  with  thai  anle  Hew.  But  of  me»e  the  firn  and  uiiri 
{iropositiun  nmy  bt-  duuhted,  H  the  second  point  alone  keems  to  be  a!I  lU 
u  nereuarj'. 

If  the  jettison  do  not  utc  the  ihip,  hut  she  perish  in  Ihe  slonn,  thctr 
■hall  be  no  contribution  for  luoh  goods  as  may  happen  to  be  saved-  be- 
cause the  object  fur  which  the  goodl  were  thrawn  urerbourd  was  nd  ob- 
tained. But  if  the  ship,  being  once  preserved  by  such  meaus,  *nd  coo- 
tintiinr  her  course,  should  ufterwurds  be  lost,  the  propertv  saved  fvixn  tb 
■econd  accident  shall  conlribuie  to  the  loss  sustained  bj-  those  whose  gBiA 
were  cast  out  upon  the  former  occaaian  (/).  Bui  where  a  ship  leiif 
iinaUe  to  eiMpe  from  an  enemy,  reusli  the  attack,  beats  off  her  putsocb 
rwwfaes  ber  port,  and  ddmn  her  cargo  in  aafely;  netther  the  expeiut^ 
repairing  &e  ship,  or  of  curing  the  voundi  of  the  sailors,  or  of  the  ammu- 
nition, ii  tlic  suhjfcl  of  ^t'tieral  aveTage(g). 

The  wHgi's  mill  provisions  of  ihe  crew.  H'tiile  the  iliip  ri'muins  in  a  port 
whetfsliid  i^  ccn.p^llud  tu  go  lor  l!ic  safely  of  tlit-  »hi|.  ,,ik1  i.ii-^.,,.  I„  .'rj.r 
to  repair  a  damage  occasioned  by  a  tempest,  are  not  the  subject  of  general 
average;  doi  the  expenses  of  such  repou' :  nor  the  wages  and  provision! 
of  the  crew  during  her  detention  in  port,  to  which  she  returns,  and  is  de- 
tained tliere  on  account  of  adverse  winds  and  tempest;  nor  the  damage 
occasioned  to  the  ship  and  tackle,  by  standing  out  to  lea  with  a  ptest  of 
sail  in  lempcsluoua  weather;  which  press  of  tail  is  necessary  for  that  pur- 
pose in  order  to  avoid  an  impending  peril  of  being  driven  ou  ahore  and 
stranded(A).  But  where  a  ship,  in  the  course  of  her  voyage,  was  run 
foul  of  hy  another  ship,  and  damaged,  and  the  captain  was  in  conaequeocl 
obliged  to  cut  away  part  of  the  rigging,  and  (o  return  to  port  to  repair  the 
damage  and  cutting  away,  without  which  the  ship  could  not  have  prase- 
culed  her  voyage,  or  safely  kept  the  sea:  it  was  considered  that  the  expenses 
of  repairs,  so  fur  ad  they  were  absolutely  necessary  to  enable  the  ship  lo 
prosecute  (he  voyage,  but  no  farther,  and  of  unloading  the  gooda  for  the 
purpose  of  making  (he  repairs,  were  a  general  average.  But  this  doea  not 
apply  10  the  master's  expenses  during  the  unloading,  repairing  and  re- 
loading, nor  to  crinj/wge  to  replace  desertera  during  the  repair«(i). 

A  ship  was  chartered  from  London  to  the  Eait  Indies,  there  to  delii-et 
her  outward  cargo,  and  return  thence  with  a  cargo  for  England  into  the 
Thames,  and  there  make  a  true  delivery,  &c. ;  and  it  was  ag;reed  that  the 
charterers  should,  upon  condition  that  the  ship  performed  her  voyage  and 
arrived  at  London,  and  not  otherwise,  pay  freight  for  every  ton  of  goodi 

(/-)  Pa.k,  las.  (Ji)  Pm«r  ».  IfAitsw™,  4  M.  &  S. 

(g)  Taytar  v.  CHrIii,3  Marsh.  309  ;  14 1.  And  see  Jfchm  r.  Chanaek,  8 
6  I  aunt.  608  ;  Hell,  192 ;  4  Camp.  T.  R.  609;  Da  Onta  v.  A'cmfisM  3 
337.     And  see  CovingUn  v.  Rcbtrl,.       T.  R.  407. 

2  N.  R.  373 ;  2  Manh.  Ins.  M7.  (0  Plummir  r.  WiUman,  3  M.  & 

8.  482. 
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tbat  should  be  brought  home,  at  so  much  per  ton.  The  ship  sailed  on  the 
voyage  insured,  and  in  the  course  of  her  outward  voyage  incurred  an 
average  loss,  but  was  repaired,  and  afterwards  performed  her  voya^,  and 
the  freight  was  received :  it  was  considered  that  the  freight  was  hable  to 
contribute  to  general  average,  and  that  the  underwriter  was  entitled  to 
deduct  in  respect  of  such  contribution  (j). 

Insurance  at  and  from  C.  to  L.  on  eoods  in  a  ship  by  name,  untQ  the 
aame  should  be  there  safely  dischai^ed  and  landed,  rice  free  of  particular 
average,  and  the  ship,  with  rice  ana  other  eoods,  arrived  within  the  limits 
of  the  port  of  L. :  but  before  she  could  be  brought  to  her  moorings,  or  be 
at  all  unloaded,  ran  aground  and  was  wrecked,  and  the  whole  cargo  was 
greatly  damaged,  and  was  taken  out  of  her  in  craft,  and  carried  to  the 
consignees  at  L.  and  sold,  and  produced  upon  the  whole  little  more  than 
sufficient  to  pay  freight  and  salva^ ;  but  the  rice  did  not  produce  suf- 
ficient to  pay  the  freight :  it  was  held,  that  this  was  a  case  of  particular 
average  only,  and  therefore,  as  to  the  rice,  the  imderwriter  was  exempted 
by  the  warranty  (/r).  Provisions  and  stores,  for  the  use  of  convicts  on 
board  a  ship  chartered  for  their  conveyance  to  New  South  Wales,  are  not 
subject  to  genera]  average  (/). 

The  wages  of  the  sailors,  the  ship's  provisions,  respondentia  bonds,  the 
persons  of  passengers,  and  even  their  wearing  apparel,  even  though  in 
chests  and  boxes,  without  it  be  in  such  quantity  as  to  form  a  part  of  the 
eargo,  will  not  contribute  to  a  general  average.  But  the  ship's  freigbt  and 
caigo  are  to  bear  an  equal  and  proportional  part  of  what  has  been  sacri- 
ficed for  the  common  good. 

It  remains  only  to  observe  under  this  bead  that  an  action  upon  promises 
lies  by  a  shipowner  to  recover  from  the  owner  of  the  cargo  his  proportion 
<yf  general  average  loss  incurred  by  sacrificing  the  tackle  belonging  to  a 
ship  for  an  unusual  purpose,  or  on  an  extraordinaiy  occasion  of  danger, 
for  the  benefit  of  the  wnole  concern  (m). 

6.  Warranty  agaimt  Avera£e,']^^It  will  have  been  seen  in  the  former 
parts  of  this  chapter,  that  insurers  fluently  insure  with  a  warranty  that 
the  insurance  is  to  be  free  from  average  unless  eeneral,  which  has  been 
held  not  to  extend  to  the  damage  received  by  goods  in  a  storm (n).  And 
on  the  memorandum,  **  free  from  average  under  3/.  per  eent.,"  the  under- 
writer Is  liable  for  the  amount  of  the  aggregate  of  several  partial  losses 
each  less  than  3/.  per.  cent,  but  amounting  together  to  more(o). 

Com,  fish,  salt,  flour,  and  seed,  are  usuafiy  warranted  free  from  average, 
imless  general,  or  the  ship  be  stranded,  where  under  an  assurance  with 
this  clause  a  quantity  of  fish,  part  of  the  goods  insured,  was  so  much 
damaged  by  the  perils  of  the  seas,  that,  on  putting  into  the  port  of  Lisbon, 
on  a  survey  by  the  Board  of  Health  at  that  place,  the  fish  was  declared  to 
be,  and  in  fact  was,  of  no  value:  it  was  hela,  that  ibis  was  not  a  total  loss 
of  the  fish  (/>).  If  the  ship  be  stranded,  it  will  not  matter  how  these  com- 
modities become  damaged  afterwards,  they  will  by  stranding  be  placed  on 
the  same  footing  as  oUier  goods,  and  the  underwriters  will  be  liaUe  to  make 

(/)  Williams  v.  London  Auurmnce  (n)  Wilton  v.  Smith,  1  W.  Black. 

Company,  1  M.  &  S.  318;  Dt  Vaux  607;  3  Burr.  1550. 
V.  Salvader,  4  B.  &  El.  420.  (o)  Blachttt  v.  Royal  Ejehang$  At- 

(Jlc)  GUnnit  ▼.  London  Assurance  turunct  Company,  2  C.  &  J.  244 ;  2 

Company,  3  M.  &  S.  371.  Tyrw.  266. 

(/)  Brown  v.  Stapyleton,  12  Moore,  (p)  Coeking  v.  Frattr,  4  Donsi. 

334.  295 ;  Park,  Ins.  151. 

(m)  BirkUy  v.  Prttgrate,  1  East, 
220. 


good  iny  average  lota  on  there,  »»  th*y   would  on  other  pub  rffc 
e«^o(»).    In  niiother  oat  by  a  policy  of  lii*tiranoe  certa'    '  " 
aunJ  frDin  tbc  unuJ  perils,  "  frrr  of  ptrUcnUr  aT«ra^, 


targatg).    In  niiother  cnie  by  a  policy  of  liMnranoe  certain  lilda  so* 
fJ  frDin  tbc  unuJ  perils,  "  frrp  of  ptrUcnUr  aT«ra^,  unkai  (he  ^ 
In  ilic  cmine  of  (lie  voyage,  (he   hUa  wn  m>  osj 


.  "  nreewarily  »olJ,  and  the  __,  , 
cppdpd  onbcrToya^  homtwnrdi,  and  was  unind^;  it  wni  lipid,  tSwiW 
tjirlilt  uf  tb«  OBurccl  anil  undenrriln^  vrre  flx^d  and  debTtninrd  il  lk 
liiiia  nf  Uio  mIc  nf  lit*  hidva,  nnd  that  the  flibseqimii  stnuiding  of  ik 
*cawl  did  not  uliify  lh«  condition  upon  which  the  wnrranty  dvp«nil(di>^ 
Quratlunt  hace  ariicn  oi  to  wbal  rhnll  be  consid<r«d  etm  »4l!iiit  tic 
'  If  uf  ihi>  warraniy.  and  it  has  bi«n  held  (hat  rice  ii  not  wjUitth 
■g(i>,bullbatititidiidMpea«,  1>tBnii(t),  and  rmJ((ii), 


Sect.  VII. — Or  Anivtniti'T. 
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5.  CnmfutaUiHt     i 

Fttigh,     ... 

6.  SffntrfAilJHM 


:n.].~Where  an  agent  bos  autliorily  to  sign  a  policy  {t»  ta 
r,  be  ba*  also  aulhonty  to  aiyiiit  it(c);  or  if  he  be  allomed  ID 


gulaUd 1 

S,  CimfiHiiiiM  ef  tht  Lit  m 

iA«»v»    

When  a  low  bni  occurred  the  next  question  to  be  aettJcd  will  ig  At 
parties  and  lernie  bi/  irhoni  end  upon  ultkh  the  remuneration  is  to  be  «d- 

1.  Ft 
underwriter, 

underwrite  and  letllc  loBses.  he  baa  an  implied  authority  to  refu-  a  dispnti 
about  a  loss  to  arbittalion,  and  his  tirinciual  will  be  bound  by  the  act  (v>). 

But  where  a  policy  was  delivered  to  a  broker  for  the  purpose  of  settling 
a  loss,  wbicb  vnt  adjiisled  by  the  underwriter,  payable  at  a  mnritb.  and 
the  broker  chai^d  such  underwriter  in  account  for  ibc  lotH,  and  tnor 
mitted  an  account  to  the  amured,  in  which  he  staled  himaelf  to  be  ittUt 
for  the  amount  of  Ibe  loss,  and  for  the  baknce  of  that  account,  aad  At 
atsured  drew  a  bill  on  the  broker,  which  the  latter  accepted,  but  did  not 
paVi  and  the  underwriter's  name  was  not  struck  off*  the  policy;  itwu  eon- 
lidered  that  he  was  not  disc!iarged(j').  If  insurance  brokers,  after  a  total 
lots  and  adjustmcnl,  and  whilst  the  policy  remains  in  their  hands,  eraaa^ 
name  of  an  itnderu'titer  from  the  policy,  debit  him  with  the  loaa,  and  sire 
the  assured  credit  for  it,  but  the  laller  never  recognise  the  adjastmaU, 
the  underwriter  still  continues  liable  to  liim  for  (helosB(^). 

An  insurance  broker,  as  agent  of  the  assured,  is  only  entitled  to  receire 
payment  for  them  from  the  underwriters  in  money ;  and  a  enstom  to  ttt 
Off  the  general  balance  due  from  such  broker  to  the  underwritera  in  the 
tettlement  of  a  particular  loss  is  illegal,  as  it  in  fact  amounta  to  an  att«ai|it 
to  pay  the  debt  of  one  penoii  with  the  money  of  Bnotber(z).     In  one 

(^)BurB«{  T.  Ktminglwi,  7T.  B.  (t)    RicWdloB     v.    Andtrum,    1 

310.  Csmp.  43,  a.— ElleaboroDgb. 

(OAiuiv.&ilDadDr,  IBing.N.  R.  (h>)  C-KBdun   v.   finwJ^,  1  Camp. 

636  i  1  Scoll,  491  -,  1  Hodges,  49.  163  — Gibbs. 

(OSdWIv.BnuTdidan.SN.  K.3I3.  (i)  RuhH  v.  Ban^ey,  4  B.  &  A. 

(!)  Mown  v.  Skurrv.  and  Mwdyy.  395. 

Surrldg:  1  Park.  Ins    179.  (v)  Benisn  v.  Vaillgnd,  Gow,  MS. 

(u)  JHxody  T.  SuTtidgt,  2  Eip.  633.  — Buriough. 

— KenyoD.  (,t)  Trdd  t.  S«id,  4  B.  3c  A.  SIO. 
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case,  after  a  total  loss  and  adjustment,  and  whilst  the  policy  remained  in 
the  hands  of  the  broker,  the  mitials  of  the  insurer  were  struck  out  of  the 
acyustment  to  indicate  payment,  and  the  broker  debited  the  insurer  with 
tiie  loss :  it  was  considerea  that  the  insurer  was  still  liable  to  the  assured, 
M  the  principal  was  never  estopped  from  recovering  the  amount,  unless 
there  was  actval  payment  to  the  broker,  or  a  credit  given  (a). 

In  another  case,  in  accordance  with  the  rule  before  noticed,  an  assured 
residing  at  Glasgow  employed  an  insurance  broker  in  London  to  recover 
a  loss  fh>m  the  underwriter.    The  loss  was  settled  in  part  by  the  under- 
writer setting  off*  in  account  against  it  a  debt  due  to  him  from  the  broker 
ioT  premiums,  and  as  to  the  residue,  by  his  paying  the  broker  in  cash, 
and  the  underwriter  then  erased  his  name  from  the  policy.    The  broker 
became  bankrupt,  and  never  paid  the  loss  to  the  assured.    Evidence  was 
given  of  an  usage,  that  an  adjustment  payment  was  generally  in  a  month, 
and  that  the  practice  between  the  broVer  and  the  underwriter  was  to  set 
«ff  in  account  between  them  the  amount  of  premiums  due'  to  the  under- 
writer against  the  loss:  it  was  however  decided,  first,  that  the  underwriter 
was  not  entitled  to  treat  the  set-off*  in  account  between  him  and  the  broker 
as  payment  to  the  assured,  the  latter  not  beinff  bound  by  an  usa^  of 
which  he  was  not  shown  cognizant:  and,  secomuy,  that  the  assured  waa 
not  entitled  to  recover  the  sum  which  the  underwriter  had  paid  in  money 
to  the  broker  within  the  month,  that  being  a  payment  made  to  the  broker 
pursuant  to  the  general  authority  given  to  him  by  the  assured  (6). 

2.  Rules  by  which  the  Computation  of  the  Loss  isio  be  regulated,']'^ 
The  liability  of  the  underwriter  is  not  restricted  to  the  single  amount  of 
his  subscription,  but  he  may  be  subject  either  to  several  avenge  losses,  or 
to  an  average  loss  and  totsJ  loss,  or  to  money  expended  ana  labour  be- 
stowed about  the  defence,  safeguard,  and  recovery  of  the  ship,  to  a  much 
greater  amount  than  the  subscription ;  and  it  shall  be  recoverable  as  an 
average  loss  (c). 

Where  a  loss  has  taken  place  amounting  to  a  general  average,  it  is  to 
be  calculated  according  to  tne  law  of  the  port  of  discharge ;  therefore  an  ac- 
tion will  not  lie  in  this  country  to  recover  back  money  paid  upon  an  ave- 
rage loss  adjusted  at  St.  Petersburgh  according  to  the  law  of  Kussia,  (the 
consignor  and  consignee  of  the  goods  and  the  owner  of  the  vessel  being 
Britiui  subjects,)  although  by  the  law  of  England  an  average  loss  would 
not  be  payable  under  the  circumstances  (d).  But  the  insurer  of  goods  to 
a  foreign  country  is  not  liable  to  indemnify  the  assured  (a  subject  of  that 
country),  who  is  obliged  by  the  decree  of  a  Court  there  to  pay  contribo- 
tton  to  a  general  average,  which  by  the  law  of  this  country  could  not 
have  been  demanded,  where  it  does  not  appear  that  the  parties  contracted 
upon  the  footing  of  some  usage  among  merchants  obtaiumg  in  the  foreign 
country,  to  treat  the  same  as  general  average ;  but  such  usage  is  to  be 
collected  merely  from  the  recitals  and  assumption  made  in  the  decree  (ey. 

3.  Computation  of  Loss  on  the  Ship."] — Where  an  insurance  is  efi*ected 
on  the  ship  only,  the  insurer  cannot  demand  satisfaction  either  for  the 
loss  of  merchandize  therein,  or  for  extraordinary  wages  paid  to  the 
seamen,  or  the  value  of  provisions  consumed  by  reason  oi  the  deten- 

(a)  JtU  V.  Pratt,  2  Stark.  67.—  (d)  Simondi  v.  Whits,  4  D.  &  R. 
ElleDborough.                                           376 ;  2  B.  6c  C.  805 ;  and  see  Smith 

(b)  ScoU  v.  Irving,  \  B.  &  Adol.       v.  Macneil,  2  Dow.  638. 

606.     And  see  BartUtt  v.  Psntland,  (s)  Foirer  v.  Whitmore,  4  M.  &  S« 

lOB.&C.  760.  141. 

(c)  Le  Cheminant  V.  Pearion,  and 
Sam£  V.  AlUiutt,  4  Tauot.  367. 


Iran  of  tbc  ihip  at  any  port  longer  than  wm  cxpeetedfy).  Ited 

•  policy  on  >liip  and  guvi*  tarcr  detnarrrngv { gy.  Whttv  a  ri^f 
tiuly  damignl  has  been  rr|>iureil  bj'  l)i«  uwtier*,  Ibv  iimnvr*  Ml  m^ 
lubie  10  tlw  uiiiuuiit  of  IWQ-Iliird*  o(  tlie  cuM  oT  rcpur,  uaitu  c>ia» 
•Unco  be  abown  la  take  the  cue  oui  uf  tbe  onlinorr  rule  of  dcdeedaitf 
oiie-lbinl  for  tbe  benefit  to  the  ownen  from  the  T^uirifA). 

If «  tiew  ship  be  inaured  "oii  a  vuyug*  from  Biialol  lo  NewTi>k,i» 
ing  her  itay  llwre,  and  hack  to  her  |»rt  of  discharge,"  and  an  heru^i 
Iwck  from  New  Yoik  to  EnelaiidiuiUinBaniiijurj'  whicJi  teijuimnfm 
the  underwiiier  it  uot  lulilled  lo  dt^diicl  one-tliird  nev  for  old,  ai  & 
nbolc  1*  lo  be  considered  only  one  voyage  (i).  Mliere  a  »hip  hd 
Wn  repaired,  (he  undcrwrilers  were  held  not  entitled  lo  the  uaoal  M» 
lioD  of  one  third,  new  for  old,  the  ship  nut  having  be«n  put  into  &f  lim 
posaeuion  of  the  owner  again  (ky 

4.  Comptitaliimof  Lvatm  Iht  Goods.} — The  rule  fur  esciniBlnig  any  Iga 
of  goodi  insured  by  an  open  policy  i»  to  take  the  invoice  price  attbt'W 
ing  port,  together  witli  the  premium  of  imsurance  and  commiiaion,  •>  tk 
basin  of  the  calcukiion  of  the  value  of  the  goods;  and  the  niie  bt  tti- 
natifig  a  parlial  loiB  in  tbe  like  caw  is  (tlie  lame  ua  upon  a  valued  politj) 
by  taking  the  proportional  diHerencc  belwecn  the  aclling  price  of  Ih 
•ound  and  Chat  of  the  damaged  part  of  the  goods  at  the  port  of  ddiretT, 
'  and  applying  that  proportian  Hm  it  a  tial^  a  quarter,  an  «|^4li,  Ac.)  vA 
reference  to  such  eatimBted  value  at  the  loading  port,  to  the  damaged  po^ 
tion  cf  [be  goods  (I).  The  amount  of  the  premium  lo  be  added  is  lo  fai 
reckoned  not  otily  on  tlie  value  of  tlie  goods,  but  also  opon  tlie  sum  ia- 
■ured  (rn)  ;  but  the  underwriter  is  not  to  bear  any  loss  from  fluctuation  d 
market  or  port  duties,  or  charges  nfter  the  arrival  of  tbe  goods  at  thor 
port  of  destination  (n).  Nor  can  the  insured  of  a  cargo  of  goods  rroorer 
under  a  genernl  pohcy  on  goodi  the/rcight  which  he  has  paid  for  the  tap- 
riBge(o);  and  itia  doubtful  whether,  upon  an  open  policy,  a  payment  made 
on  the  ahipment  of  goods  can,  in  the  event  of  loss,  bo  added  to  their  pricey 
Bo  as  to  form  part  of  their  value  (p). 

Goods  insured  upon  a  valued  policy  having  been  seized,  confiscated, 
and  sold,  hy  order  of  the  enemy's  govenimenl  on  their  own  accoiuit,  but 
the  necessary  documents  to  verify  the  loss  nut  having  arrived  beie,  tbt 
underwriters,  on  applicationtopaytbeir  subscriptions,  agreed  to  adjuat  and 
pay  immediately  50/.  per  cent  on  account,  but  no  ahanoonment  waa  m«^ 
by  tbe  assured ;  and  in  the  meantime  tbe  foreign  consignees  of  tbe  gaad% 
in  consequence  of  remonstrances  lo  the  enemy'a  goveruinent,  obtamed  a 
restoration  of  halTlhe  proceeds  of  the  goods  which  had  been  ao  aeiaed  and 
sold,  which  half  amounted  to  more  than  the  whole  sum  at  which  they  wtK 
valued  in  tbe  policy ;  it  was  decided,  that  tbe  imderwiiten  were  not  en- 
titled to  recover  back  the  SU/.  per  cent,  they  had  paid  on  account,  tbe 

{/)  FUtcktT  t.  Poole,  1  Park,  Ii.s.  Dfc*  v.  Altm,  1  Park,  Ins.  167.— 

8S.  Bailer ;    Hurry  *.    Rival    Exclmrt 

(g)  Edn  V.  Polt,  I  Park,  Ins.  91.  An.  Cmp.  3  B.  &  P.  306  ;    WmUrm 

<h>  Pinndatrt  v.  Royal  fjclUBgl  t.  Coemhe,  3  TailDt.  162  ;  Htmilum  v 

Aa.  Comji.  R.  &  M.  378.  -Beit.  Mndn.  I  W.  Black.  J79 ;  a  Bnii. 

(t)  Fcnwichv.  Kainnum,  3  C.&  P.  1198. 
323.— Tenterdan.  (n)  JoAnnm  v.  ShtJdm,  2  Eul, 

(k)  DaCoilnv.  NtUHhasi,  2  T.  R.  6BI. 
407.  M  Baillit  r.  Maudigluui,  I  Put 

(1)  Uthtr  T.  NobU.  12  Eatt.  639.  Ins.  90  ;  2  Manb.  las.  736. 

(m)  Taiu  V.  Rvaal  Eidtangi  At-  (  p)  If  intrr  r.  Hatdtmittut,  2  B.  & 

niraiu«  Cmp.  1  Park,  Ins.  166.— Lea.  Adol.  649. 
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assured  having  in  fact  sustained  a  loss  of  half  his  goods,  for  which  he  was 
jio  more  than  indemnified  by  the  50/.  per  cent,  he  had  received ;  and 
there  having  been  no  abandonment  to  the  underwriters,  and  the  superior 
value  of  the  other  half  of  the  proceeds  arising  from  the  benefit  of  the 
market  being  that  in  which  the  underwriters  had  no  concern  (9). 

The  defendant,  with  several  other  underwriters,  in  August,  1814,  sub- 
acribed  a  x>oHcy  on  hides  from  Buenos  Ayres  to  London.  The  ship  was 
captured,  and  the  plaintifis  abandoned  the  cargo  to  the  underwriters,  and 
claimed  a  total  loss.  Some  time  after  the  ship  was  recaptured,  and  all 
the  underwriters,  except  the  defendant,  on  the  19th  of  October,  1814,  ad- 
justed a  salvage  loss,  deducting  short  interest,  to  the  amount  of  64/.  \S$,  3d, 
per  cent,  which  they  paid.  The  defendant,  on  the  7th  of  February,  1815, 
**  adjusted  33/.  per  cent,  on  account  of  his  subscription  to  the  policy,  until 
the  account  of  the  goods  insured  could  be  made  up,  when  a  final  loss  was 
to  be  paid  to  the  same  amount  as  by  the  other  underwriters,  and  if  the 
same  exceeded  33/.  per  cent,  the  defendant  was  to  pay  the  excess ;  if 
short,  the  insured  to  return  the  difilerence :  it  was  held,  in  an  action  to 
recover  such  loss,  that  this  was  a  conditional  and  not  an  ahtolute  adjust- 
ment, and  as  the  plaintifis  had  not  proved  that  the  account  of  the  goods 
insured  had  been  made  up,  they  were  not  entitled  to  recover ;  and  that 
the  defendant  was  not  bound  by  the  former  adjustment  of  the  other  un- 
derwriters (r). 

In  another  case  a  cargo  insured  by  a  valued  policy  was  confiscated  and 
sold ;  but  the  enemy  permitted  the  foreign  consignee  to  retain  from  the 

Sroceeds  the  amount  of  his  acceptances ;  the  assured  not  having  aban- 
oned,  it  was  considered  that  the  loss  became  partial  only,  and  that  the 
assured  was  entitled  to  recover  from  the  underwriter  a  sum  bearing  the 
same  proportion  to  his  subscription  as  the  loss  ultimately  sustained  bore 
to  the  whole  value  in  the  policy  (s). 

5.  Computation  of  Loss  on  Freight, "] — A  shipowner  having  effected  a 
policy  on  freight  may,  in  the  event  of  loss,  recover  from  the  underwriter 
the  value  of  the  benefit  he  (the  shipowner)  would  have  derived  (if  there 
had  been  no  loss)  by  carrying  his  own  goods  on  the  voyage  insured  (/). 
But  if  the  ship  have  actualfy  earned  ftill  freight,  though  not  that  in- 
tended for  her,  the  owners  cannot  recover  for  the  delay  and  expense  as  a 
partial  loss  (tc) ;  and  where  the  ship  is  lost,  when  part  only  of  the  goods 
was  on  board,  the  freight  of  which  was  intended  to  be  covered,  the  valua- 
tion must  be  opened,  and  the  assured  can  only  recover  as  for  that  propor- 
tional share  (x). 

A  common  policy  on  freight  covers  sailing  charges.  Thus  where  A.  let 
his  ship  to  freight  and  charter  to  B.  for  a  voyage,  the  probable  duration 
of  which  was  eight  months,  at  100/.  per  month,  and  by  the  charter-party 


(q)  Tunn0  v.  Edwards,  12  East, 
488. 

(r)  Gamm(m  v.  Beverley,  1  Moore, 
$63. 

(f)  Goldsmid  t.  Gillies,  4  Taunt. 
803. 

(r)  Flint  T.  Flemyiug,  1  B.  &  Add. 

45. 

(m)  Broeklebank  v.  Stigrue,  1  M.  & 
Rob.  102.— Teoterdeo ;  1  B.  &  A. 
8! ;  5  C.  &  P.  21. 

(x)  Bat  if  thers  be  a  loss  by  a 
peril  insared  against  of  the  whole 


sabject>matter  of  the  iosarance,  lo 
which  the  valuation  applied,  as  of 
all  the  iateoded  freight,  where  the  in- 
surance is  on  freight,  the  valuation  in 
the  policy  will  not  be  opened.  And 
in  an  action  on  a  freight  policy  it 
seems  soffident  to  prove  a  contract 
ander  which  the  shipowner  would 
have  been  entitled  to  demand  freight, 
if  the  voyage  were  not  stopped  bj  a 
peril  insured  against ;  Forbes  v.  As- 
pinaU,  13  East,  323 ;  S.  P.  Forbes  v. 
CV>iPt«,  1  Cama  520. 
385 
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r  9.  WM  to  make  die  advances  fiir  lalLinic  ehat^M,  od  accMiat  af  At  mhm 

■     pajabkfor  tlieliireartlic*hip,iniiK»llcd"ftpigtU;"  ftnd  BLtiuuivdlMi 

m     with  C,  for  moneT  sdvmiced  on  ui'iiiig  eharsFi.  and  A.,  at  tli«  now  in, 

Y      Inmnd  wilh  C.  IliO',  on  freight.  Upon  s  lotal  luw  C.  wni  not  eaMaittem- 

aider  A.'apaticy  as  efloclcd  od  gmafrrigil,  and  that,  tb?  Amount  bdng  tWM, 

A.  wuhti  awn  inBuicr  fur  a  moiiTty  of  the  riak  (  v ).     But  in  aootbitran 

■  policy  of  iiiaunuice  «a«  eSecCed  at  and  fram  the  river  Plate  to  CanWn  mi 

back,  on  tpocie,  ke.  shi|>pcd  in  the  rirer  Plal«,  and  on  tbe  returaa  lh«Ra( 

in  Uiydearriplion  of  nieruhanillEe,  with  liberty  lo  declare  and  valor  tliei»' 


after.  Tlie  oaaiired  charttred  a  vcsiel  on  ti  voyage  tram  Buenoa  Ajn*  H 
Canton  and  back,  and  ihey  were  to  nay  (or  the  voyage  1 0,000  doUait  ii 
manner  lollowing,  via.  "  in  China,  all  (he  ninia  that  might  be 


fur  tba  piyuieiit  iif  ihe  portcbargei  and  utherincldertalexpenica,  IbcbQV 
not  exceeding  20Q0  dollars,  nniTihe  balance  at  thirty  daya  alWr  the  vcHeTt 
return  to  Bueiioa  Aym."  The  undcrwriten  bad  no  notice  oriha  tira* 
of  the  charterpartj.  I'bcasuired  shipped  on  board  tbi*  vene)  at  Biwaa 
Ayrea  a  (jiiantiiy  of  roecic,  conaigucd  to  nn  agent  at  Cantott.  wh<^  so  tbr 
•hip'fl  arrival  there,  advanced  lo  the  captain  a  sum  of  mon<^,  bi4iig  iht 
amount  of  tlif  port  charge*,  and  a  Airther  sum  for  incidental  vifriurt: 
and  he  shipped  other  Kooda  an  board  the  vewfl,  on  accooflt  of  hia  princi- 
pals, for  the  homewatd  voyage.  No  valuation  <ras  ever  made  in  pcmr 
■nee  of  ibe  liberty  nueTved  by  the  policy.  Tbe  veaiel,  on  her  raim 
voyage,  wiM  loat :  and  it  wat  held,  lliat  me  aaiured  were  not  enlilled  » 
recover  the  two  sums  paid  by  llitir  nj;ent  nl  Cnnlitn  for  port  I'hargra  and 
other  incidental  eipeiiscB,  ua  part  of  the  value  of  the  mere  hand  ik"  sbipp«i 
al  Canton,  mid  insured  bv  tlif  pnliry,  inutmiich  a!  the  monev  agreed  lo 
be  paid  there  wna  not  properly  freight,  and  had  no  distinct  relation  to  tbf 
goods  shipped  (i). 

The  general  principle,  that  the  assured  shall  recover  no  mure  than  w 
indemnity  in  case  of  luas,  may  be  controlled  by  a  mercantile  uaage  deadj 
established  to  the  contrary;  therefore  an  uaage  that  the  loss  in  an  open 
polioy  on  freight  shall  be  adjusted  on  the  gron,  and  not  on  the  net  amount 
of  tbe  freight,  is  a  legal  usage.  Thus  in  the  ease  of  a  total  loss,  on  an 
open  policy  of  insurance  on  freight,  the  assured  is  entitled  to  recover  for 
the  gross  freight,  free  from  all  deductions;  and  evidence  is  admissible  M 
show,  that  although  o|ien  policies  on  freight  are  of  rare  occurrence,  still 
that  it  is  the  practice  nt  Lloyd's  to  pay  the  amount  of  the  grass  and  not  of 
the  ne(  freight  (a). 

6.  Effect  of  ^djiBtmrnf.]— Although  an  adjustment  ia  priai facie  evi- 
dence against  the  defendant,  it  is  not  conclusive  if  it  appear  that  there  was 
any  misconception  of  the  law  or  fact  upon  which  it  was  made  (A)  ;  or  if  his 
attention  was  not  then  drawn  to  circumslunces  he  anerwards  Icams  (c). 
And  it  has  been  held  even,  tliat  an  underwriter,  who,  upon  full  disclo- 
sure of  facts,  hoa  Higncd  his  initials  to  an  adjustment  on  the  policy,  with- 
out paying  tbe  losa,  in  not  precluded  ancrwardi.  in  en  action  against  hiai, 
from  taking  advantage  of  circumstances  with  which  he  had  been  made  wt- 
^uainled  before  aigning  the  adjustment  (iJ).     But  the  adjustmeikt  <Hice 

(w)  EtcAn  V.  Mdan,  I  M.  ai  R.  ma  v.  Galbniih,  1   Park,  In*.  IM  ; 

Ifi5.  Feske's  Add.  Cis.  37. 

(<>  Winttr  V.  Hutdinund,  S  B.  Ac  (r)  Shtpktrd  r.  CAswtir,  I  Camp. 

Adol.  649.  274.-  KUeaburoogh. 

<a)  Falmer  v.  Blackbarti,  1  Biag.  (d)  Herbert  v.  Champim,  I  Camp. 

61;  7  Moors,  339.  134  — KUenborougb. 

it)  Ri'gert  V.  Ifayjer,  and  Dt  Gar- 
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Tnade  will  be  conclusive  evidence  against  an  underwriter,  unlets  fraud  or 
a  misconception  of  the  law  or  facts  upon  which  it  is  made  be  proved  (e). 

The  defendant,  with  several  other  underwriters,  in  August,  1814,  sub- 
scribed a  policy  on  hides  from  Buenos  Ayrss  to  London ;  the  ship  was 
captured,  and  the  plaintifis  abandoned  the  carffo  to  the  underwriters,  and 
claimed  a  total  loss.  Some  time  after,  the  ship  was  recaptured,  and  all 
the  underwriters  but  the  defendant,  on  the  19th  of  October,  1814,  ad- 
justed a  salvage  loss,  deducting  short  interest,  to  the  amount  of  64/.  IBs.  3d, 
per  cent,  which  they  paid.  The  defendant,  on  the  7th  of  February,  1815, 
adjusted  33/.  per  cent,  on  account  of  the  subscription  to  the  policy,  until 
the  account  of  the  goods  insured  could  be  made  up,  when  a  final  loss  was 
to  be  paid  to  the  same  amount  as  by  the  other  underwriters,  and  if  the 
same  exceeded  33/.  per  cent  the  defendant  was  to  pay  the  excess;  if 
abort,  the  insured  to  return  the  difference :  it  was  decided,  in  an  action  to 
recover  such  loss,  that  this  was  a  'conditional^  and  not  an  absolute  adjust- 
ment, and  as  the  plaintiffs  had  not  proved  that  the  account  of  the  good* 
insured  had  been  made  up,  they  were  not  entitled  to  recover;  and  that 
the  defendant  was  not  bound  by  the  former  adjustment  of  the  other  under- 
writers. The  declaration  contained  two  counts  on  the  policy,  averring  a 
total  loss  by  capture.  It  seems  that  the  plaiutifis  should  nave  declared 
specially  on  the  defendant's  adjustment  ( /'). 

When  an  insurer  pays  money  as  for  a  total  loss,  and  in  fact  it  is  so  at 
the  time  of  the  adjustment ;  if  it  af^erwaiids  turn  out  to  be  only  a  partial 
Iocs,  he  shall  not  recover  back  the  money  so  paid  to  the  insured.  But 
substantial  justice  Ih  done  by  putting  him  in  the  place  of  the  insured,  and 
giving  him  all  Uie  advantages  that  may  arise  from  the  salvage  (^). 


Sect.  Vlf  I. — Circumstances  by  which  a  Policy  is  rendered  void. 
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(#)  VolUr  V.  Griffiths,  2  Selw.  N.  P. 
-969.— KeoyoD ;  S.  P.  Christian  v. 
Caombe,  2  Esp,  489  ;  and  see  Sheriff 
V.  PoUs,  5  Esp.  96. 


(/)  Gammon  ▼.  Beverley ,  1  Moore, 
563. 

(g}  Da  Co^ta  V.  Filth,  4  Buri;. 
1966. 


5.  In  uhal  anttr  Peru 

prntKl  a  I)(iri«lwi>  1 

6.  Dti-ialim  fr<m,  m- 
««i(j,e..miHj,..    I 

7.  Dtnalitn/remHrtu 
efWtathtr 

B.  DfciatioitlcKtkCim 


.   1616 


I.  Smilimg    ft     _     _.. 

iHtIf  on  Embargo.  ISfl 
3.  Sailivg   to  a  timtitt 

r«-(    <K 

3.  /Uffal  Tradiiir  .. ..      Ik 

4.  Ol&frCu,, liU 

cMnrv  ea«n  Mil  wiifc 

ISM 


8.  n*  Ship  nuM  hof 

Briiiih  Crew  in  tola 
mpiirrJ  Av  AtofuM  . . 

9.  Wl.«l  wilt  lit  dtt^td  .a 

viUaU  th*  PoUcif  ....    U 


9.  Dtiiatim  hycanpii 

/••mefuKiitg'iSliip 

10.  Dniatiim  fnm  lAi 

keitilitsif*  fattta 

which   lit   Ship  >> 

S.  Thi  Vnyogtmntl  Ih  Legal 

Wehave  thus  Tar  exBininedlhcconlraFt  orinanrance  througli  its  ririoO 
stages,  pointed  out  (be  requjailes  tKitt  must  attend  ii,  and  cansiden4  thi 
nature  of  a  lust  and  tlie  right  of  the  insured  lo  rerover.  I(  will  mio  to 
oeECBWiry  that  wc  should  inquire  what  are  the  circumitancc*  that  w3 
render  a  contract  of  insurance  void. 

1.  Fraud  and  Contealment.  , 

At  m  ifutnnnM  it  always  eSected  on  the  Kpresentations  of  die  pMlf 
insured,  it  is  absolutely  necessary  to  mnke  the  ronlrarl  binding,  that 
these  represpnloliona  should  he  ciirrtet;  and  iflhey  are  not,  whether  fraud 
was  in/ended  or  not,  it  must  operate  to  produce  that  effect,  ao  that  it  k 
established  by  the  law  of  every  mercantile  stale,  and  the  uniform  deciiioai 
of  the  Courts  at  Westminsler,  that  the  suppression  or  concealmeDt  of 
material  intelligtrm  respecting  a  matter  of  insurance,  icheiher  Jrta^aUnt 
or  not,  vitiates  the  pnlicy(A).  And  so  strictly  is  this  rule  observed,  that 
the  duty  of  the  a'aured  is  decided  to  be  not  only  to  communicate  ta  the 
undemriter  articles  of  intelligence  which  may  affect  his  choice,  whetliCT 
be  will  insure  at  all,  and  at  what  premium  he  will  insure,  but  likewise  aU 
rumouri  and  reoorli  which  may  tend  to  enhance  the  magnitude  of  dw 
Tisk(i).  And  this  lule  is  not  confined  to  the  party  interested  only,  but  w 
equally  binding  on  any  iigrnl  he  may  employ,  ot  any  person  acting  bj 
the  orders  of  the  insured,  and  who  is  anywise  instrumental  in  procurir^ 
the  insurance,  such  person  being  bound  to  disclose  all  he  knows  to  the 
underwriter  before  the  policy  is  effected  in  the  same  manner  as  the  prin- 
cipal himself  would  he(A:).  liut  the  underwriters  on  a  policy  of  insurance 
are  not  discharged  by  an  act  on  the  part  of  the  assured,  which  to  a  certain 
degree  increases  the  risk,  if  it  do  not  amoimt  to  culpable  negligence(^. 
Thus  a  broker,  in  pursuance  of  instructions  previously  received  from 
Sunderland,  eifecied  a  policy  at  Lloyd's  at  a  time  when  a  letter  lay  od  hii 
table  at  the  coal  exchange  unopened,  announcing  ihe  ship's  loss  :  under 
which  circuR] stances  it  was  decided  chat  the  jury  were  warranted  in  finHing 
that  this  was  no  such  want  of  diligence  as  avoided  the  policy  (m). 

After  an  insurance  on  a  ship  on  a  trading  voyage  the  assured  applied 
to  the  underwriters  for  leave  to  take  in  guns  and  a  letter  of  marque,  the 
latter  of  which  was  positively  refused ;  notwithstanding  which,  the  tbip 

(A)  ThonpHii  >.  fiiicAafiaii,  4  Bro.  (A)  Filthtrbm  v.  Mathtr,  I  T.  R. 

P.  C.  482.  12. 

(i)  Lynch  y.Hamilton,  3  Taunt.  (0  r™Jnf™  v. /ngK.,  I  C«mp.4Sl. 

37,  —  KllenhoTOUBh. 

(»)  Ifal*  v,  ,tliy,  4Tannt.  493. 
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Bailed  with  a  general  letter  of  marque :  tliis  was  decided  to  vacate  the 
policy,  although  the  assured  did  not  in  fact  make  use  of  the  letter  of 
marque  for  the  purpose  of  cruizing,  or  intend  so  to  do,  but  merely  took 
it  on  board  for  tiie  purpose  of  cruizing  on  the  voyage  home(n).  But  the 
assured  upon  a  trading  voyage,  taking  out  a  letter  of  marque  (but  without 
.  a  certificate,  which  is  necessary  to  its  validity),  unknown  to  the  under- 
writers, solely  with  a  view  to  encourage  seamen  to  enter,  and  without  any 
intention  of  using  it  for  the  purpose  of  cruizing,  though  the  vessel  was 
armed  for  self-defence,  is  not  such  an  alteration  of  circumstances  as  will 
avoid  the  policy  (o). 

1.  What  will  amount  to  a  Concealment  generally,']— As  to  what  will 
be  deemed  a  vitiating  concealment  in  effecting  a  marine  insurance,  it 
may  be  laid  down  as  a  general  rule,  that  it  will  be  a  material  concealment 
where  there  is  a  concealment  of  facts,  which,  if  communicated  to  the 
underwriter,  would  induce  him  either  to  refuse  the  insurance  altogether, 
or  not  to  effect  it  except  at  a  greater  premium  than  the  ordinary  premium ; 
and  a  letter  containing  facts,  which,  if  communicated,  would  lead  to  an 
inquiry,  which  would  produce  important  information,  ought  to  be  shown 
by  the  assured  to  the  underwriter  (p). 

2.  Concealment  as  to  circttmstances  attending  the  Sailing  of  the  Ship.']'^ 
The  concealment  of  letters,  stating  that  the  vessel  is  about  to  sail  next 
month,  is  a  mat^'rial  concealment,  and  avoids  the  policy  (o).  And  where 
a  ship  had  sailed  from  Elsineur  on  her  voyage  home  six  hours  before  the 
owner,  who  followed  in  another  vessel  on  the  same  day,  and,  having  met 
with  rough  weather  in  his  passage,  arrived  first,  and  then  caused  an  in- 
lurance  to  be  effected  on  his  own  ship :  it  was  considered  that  these  cir- 
cumstances were  material  to  be  communicated  to  the  underwriter,  and 
that  it  was  not  sufficient  to  state  merely  that  the  ship  insured  was  "  all 
well  at  Elsineur  on  the  26th  July,"  the  day  of  her  sailing (r). 

In  an  action  on  a  policy  on  goods  from  Berderygge  to  liondon,  efiected 
by  the  consignees  on  the  13th  December,  without  communicating  a  letter 
received  by  them  the  day  before,  but  dated  the  30tb  November,  inform- 
ing them  that  the  captain  would  sail  the  next  day,  and  directing  them,  if 
he  should  not  he  arrived,  to  effect  the  insurance  as  low  as  possible :  it  was 
held  a  material  concealment,  though  the  ship  did  not  in  fact  set  sail  until 
the  24th  December  (s).  So  where  the  plaintiffs  effected  a  policy  of  assu- 
rance on  wines  firom  Oporto  to  London,  on  the  12th  of  November,  at 
which  time  they  were  in  possession  of  two  letters  from  their  correspond- 
ents at  Oporto;  the  first  of  which,  dated  11th  of  October,  stated  thus, 
*'  we  are  loading  the  wines  on  the  Stag,  Captain  Wheatley,  who  pretends 
to  sail  after  to  morrow;"  the  other,  dated  the  13th  of  October,  mdosed 
the  bills  of  lading,  which  were  filled  up  **  with  convoy ;"  which  letters  the 
plaintiffs  did  not  communicate  to  the  underwriters :  it  was  determined 
that  it  was  a  material  concealment(^). 


(ii)  Demitnn  v.  Modigliani,  6  T.  R. 
580. 

(o)  Mofs  V.  Byrom,  6T.  R.  379.  In 
an  action  oo  a  policy,  it  appeared  that 
the  ship  stsyed  at  a  panicolar  place 
for  a  period  of  109  days ;  aod  whether 
this  wss  ao  uoreasoasble  time  was 
held  to  be  a  question  of  fact  for  the 
jury  ;  Buinv,  Case,  3  C.  &  P.496.— 
ienlerden.    M.  Ac  M.  3G2. 


(p)  Elton  V.  Larkins,  5  C.  &  P. 
86,  385 ;  8  Bing.  198 ;  1  Moore  Ac 
Scott,  323. 

(q)  Shirley  v,WUkinion,  3  Doug). 
.41  ;  1  Dottgl.  306,  n. 

(r)  Ktrl^  V.  SmUh,  1  B.  &  A.  672. 

(<)  WilU9  V.  CUwtr,  1  N.  R.  14. 

(0  Bridgu  V.  HunUr,  I  M.  &  S. 
15. 


1500  Iimraiieti 

Where  the  ininrcd  hnew  thM  hi*  <h|n  \iiiA  ttiilvd  from  iln  taatd 
Africa  on  a  crruin  dav,  but  only  italrd  that  she  wn>  un  (h<>  cuui  oDllM 
«u  conudcnd  to  be  a  mjitrrial  eoat.-VDli]icnt,  %ai  tu  viluU  te 

In  alt  caw*,  ir  it  tiipear  that  a  plainlilf  did  not  intend  to  iiMinvtM 
he  btliovMl  hrr  lo  be  luiMing,  and  th^n  not  utitil  another  tliip  wUdU 
*ulrd  at  the  aame  time  had  arrived  in  niety,  the  cuncealin«nt  of  iMiM 
iafatMl(j-).  Tbiu,  where  a  merchant  resident  at  Sidney  riiipped  bmA 
fiir  Eiig-lend  on  bunnl  the  *hip  C,  and,  by  another  ship  tbat  salMite 
her,  wrote  to  on  agent  in  England,  and  deiired  liim  if  he  t«c«ivtdil« 
letter  bffori'  C.  atrivcd,  to  wait  for  ihirly  days,  in  order  to  gi«T  rtaj 
ehanre  for  h^r  arriial,  fiiid  then  efft^  an  inaurancc-  on  the  goodi.  TW 
letter  WB>  recrived,  and  the  ag°nt  having  waited  mum  than  ihiit;  ijip, 
employed  n  broker  to  effrct  an  insuranee,  and  handvd  the  Ifltct  to  W 
The  broker  luld  the  underwHieti  when  Ibe  C.  saili'd,  and  when  ihe  Iron 
etdrrilig  the  iiiaurnnce  wai  written,  but  he  did  not  suite  when  Ic  mi  »■ 
ceived,  nor  the  order  to  wait  thirty  dayi  after  llie  receipt  of  it,  befun  ik 
imumnw  wan  effected.  The  C.  never  arrived.  In  an  action  on  tti 
policy,  nu  fraud  voa  imputed  lu  ifae  plaintif;  but  eevtml  undervriun 
were  colled  for  the  defendant,  who  iIBted  tbat  in  their  opiDinii  the  matiRi 
not  CMnmunicated  were  material ;  and  the  jury  being  of  «|^ion  thKa 
nalivkl  part  of  the  letter  bad  be«i  MtMeuej,  Ibund  b  Tenlict  ftrtti 
defendant :  it  wsi  considered  that  the  Jtiry  were  bound  to  find  llul  At 
port  of  ihe  loiter  not  romimiiiicnted  to  the  uoderMrilcrs  was  maleriaJ, 
and  conseqiieiitly  thai  tlie  policy  was  vold(_v). 

In  etteeting  a  [mlicy  on  (he  Sth  of  January  at  Whitehnven,  on  a  ihi» 
at  and  frarn  Bnrbadoci  Vt  Liverpool,  a  broker's  letter  was  produces, 
stating  that  the  «hip  insured  wiu  not  coppered,  but  a  alow  sailer;  tm 
expected  to  have  sailed  on  the  2Bth  of  November ;  and  that  the  Barton, 
a  coppered  rtasel,  and  very  fleet,  which  hnd  sailed  on  the  24lh  from  Vm- 
hodoes,  bed  arrived  an  the  5lh  of  Jantinry ;  but  no  notice  was  taken  of 
the  Agreeable,  another  copprcd  and  fleet  vessel,  which  sailed  29lb  rf 
November,  having  aI«o  arrived  on  the  same  day  as  the  Barton  :  after  vet- 
diet  for  tlic  plaintill',  the  Court  refused  lo  grant  a  new  trial  on  the  ground 
of  concealment (j).  If  the  owner  of  a  ship  receive  a  letter  frnn  A* 
captain,  written  on  her  arrival  in  a  foreign  port,  giving  such  an  accoiiitf 
of  her  an  to  render  it  probatJe  tbat  she  must  remain  there,  for  Ibe  pur- 
pose of  being  repaired,  beyond  the  time  that  would  be  necessary  for  ber 
to  take  in  her  cargo  ;  (hia  letter  need  not  be  communicated  to  the  tilldet- 
writeit,  in  effecting  a  policy  of  insurance  upon  her,  at  and  from  the 
foreign  port  lo  a  port  in  England,  unless  information  on  the  subject  be 
paiticulariy  called  fur{ii).     And  aee  p.  1504. 

3.  Canfealtneiil  of  tie  Name  of  a  Ship  reported  to  be  in  Dinger.]— If 
a  ship  is  odvertiaed  lo  be  in  danger,  and  the  injurer  effects  a  policT  on 
(hip  or  ships,  knowing  that  (be  ahip  in  danger  is  one  of  them,  wilhool 
stating  the  shipa'  names,  this  is  a  concealment  which  avoids  the  policy, 
although  the  rumour  was  false  (£). 
Aa  insurance  was  effected  on  goods  on  board  ship  or  ships  fhnn  th* 

(u)  Ratclift  1.  SliMlbred,  1  Ktarab.  (•)  liflledalt  v.   Dina.    1  N.  R. 

Ids.  466.— Maotfield.  151. 

(I)  M-Andm  T.  BttI,  I  Esp.  373.  (a)  Bttkuilhi.SvtMiolham.X  Canto. 

— KeoyoD.     And  hn:  Friert  i.  H'owi-  1 16.— Ellenboiough. 

koicH,  Hall.  672.  {b)  Lynch    v.   Hamiltm,  3  Taunt 

(u)  Richardi  T.  ilfurdocli,  10  D   Sc  37. 
C.  627. 
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Canary  islands  to  London,  and  at  the  time  the  aasured's  agent,  who 
fflfected  the  policy,  knew  that  one  of  the  ship  or  ships  was  named  the 
President ;  and  at  the  same  time  there  was  a  paper  of  communication 
ituck  up  at  Lloyd  8,  that  "  the  Howard,  Marsh,  arrived  off  Dover  firom 
Tenerifie ;  sailed  24th  ult ;  on  the  27th,  off  the  Salvages,  fell  in  with  the 
President,  Owens,  from  Lanzarette,  deep  and  leaky ;"  but  the  agent  did 
aot  communicate  his  knowledge  of  the  ship's  name  to  the  underwriters : 
it  was  held,  that  the  policy  was  thereby  avoided,  though  the  intelligenee 
afterwards  turned  out  to  be  false  (b). 

4.  Concealment  of  general  Matters.'] — An  insurance  was  effected  on 
goods  at  a  premium  of  ten  guineas  per  cent.,  to  return  five  per  cent,  for 
oouToy  and  arrival.  The  assured  concealed  from  the  underwriter  that  the 
vessel  was  to  be  a  running  ship,  although  he  was  aware  of  it :  it  was  de- 
cided that  this  was  a  concealment  of  a  fact  material  to  the  risk,  and 
aToided  the  policy  (c).  So,  an  insurance  on  a  vessel  engaged  in  the 
African  wood  and  ivory  trade,  without  stating  to  the  underwriters  the 
ftct  of  her  intended  mutual  or  combined  trading  with  another  ship  on  the 
African  coast ;  and  such  mutual  trading  was  proved  to  have  occasionally 
prevailed  in  such  African  voyages,  but  the  usage  was  not  so  general  or 
well  known  as  to  render  it  unnecessary  to  communicate  the  fact  expressly 
to  the  underwriters,  the  omission  to  do  so  was  held  to  be  fatal  to  the  poli- 
cies, on  the  ground  that  this  mutual  trading.varied  the  risk  and  altered 
the  nature  of  the  voyage  (c^).  So  the  concealment  of  the  true  port  of 
loading  will  vitiate  a  policy  (e). 

If  a  vessel  have  been  a  long  time  at  sea,  it  is  a  fhmdulent  concealment 
if  that  circumstance  be  not  communicated  to  the  underwriter,  or  if  it  be 
not  communicated  to  the  broker  employed,  whereby  he  could  not  answer 
the  inquiries  of  the  underwriters  on  the  point (^*). 

Where  the  plaintiffs,  on  25th  October,  1811,  effected  an  insurance  on 
«  ship,  at  and  from  her  port  of  lading  to  her  port  of  dischar^  and  it  ap- 
peared that,  on  the  25th  July  preo^ng,  the  ship,  whilst  m  her  j>ort  of 
uuiing,  was  driven  on  a  rock  by  a  storm,  but  got  off  without  appearing  to 
have  suffered  material  damage ;  and  the  captain  afterwards  wrote  a  letter 
to  the  plaintifis,  without  communicating  the  accident,  which  letter  reached 
them  on  the  5th  of  October ;  and  the  ship  afterwards  arrived  at  her  port 
of  discharge,  where  the  captain  made  a  protest,  detailing  the  accident, 
and  stating  that  the  planks  of  her  bottom  must  have  been  chafed,  and 
her  bottom  otherwise  injured,  by  striking  on  the  rock :  it  was  held,  that 
the  plaintiffs  could  not  recover  as  for  an  average  loss  arising  from  the 
acciaent ;  for  the  captain  was  bound  to  communicate  the  accident,  and  for 
want  of  such  communication,  the  antecedent  damage  was  an  implied  ex- 
ception out  of  the  policy  ,*  and  the  policy  not  being  made  void,  tne  platn- 
tiffii  could  not  recover  back  the  premium  (f). 

A  ship  insured  at  and  from  a  port  sailed  on  her  voyage  in  an  nnsea- 
worthy  state,  in  consequence  of  having  a  greater  cargo  than  she  could 
safely  carry ;  the  defect  was  discovered  before  any  loss  accrued ;  and  part 
of  the  cargo  was  discharged,  and  a  loss  subsequently  accrued,  in  no  de- 
gree attributable  to  her  having  been  overladen  in  the  eariy  part  of  her 


(6)  Ltinch  V.  Duntford  (in  error), 
]3£8st,'494. 

(c)  htid  V.  Harvey,  4  Dow,  97. 

(tf)  TennoHt  v.  Headerion,  1  Dow, 
324. 


(«)  Hodgton  V.  tUehardiom,  I  W. 
Black.  463. 

(/}  WebtUr  V.  Fofftr,  1  Esp.  407. 
— Kenyon. 

(g)  GtadiUme  v.  King,  1  M.  &  S. 
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voyag*:  it  «ru  delnminedt  <'>■'<  <^e  iinderwrilen  wen  liaUt  In  ad 
Inw.  'Die  vemeX  having  uiled  and  puE  back  lo  the  Down*,  and  iks 
■nilcd  again,  and  labourrd  and  itnunea  much  Irom  being  orerloaMi ad 
then  piii  bark  a  teoond  time;  and  npon  so  applicalioii  toditnid* 
writcn  t'lr  liberty  fut  tlie  >hlp  lo  go  ioto  port  lo  d'acbaxgefulMii 
cargo,  it  woa  nnly  comniunicatci!  to  tbem  that  the  >h>p  *aa  loo  Jnf  ■ 
(hcnalrr:  on  this  it  was  cotisidercil,  that  as  the  subonjnmt  IomMM 
in  luiy  ifgrre  arisen  from  her  liaririg  bo  «Ir>tned  oad  laboured,  d»  am- 

tnailc  niu quite  sufKcienl(A). 

If  a  ihip  be  innired  at  and  from  a  certain  place,  vhere  in  fad  it'* 
not  at  111*  time,  but  arrivea  tlwrc  after  Bome  inlercBl,  (but  the  &et  m  sri 
commtmicntsd  tu  the  underwriters,  who  do  not  call  (br  infonnatiiin  a 
the  ntlijcct)  1  it  ia  n  quotioti  tor  thejurv,  whether  the  delaj-  vl^chinlff- 
v«DMJ  materially  varied  the  risk;  and  they  held  it  did  not,  in  lEia 
whera  the  [nsurniice  l>eine  olTRcted  on  the  13th  of  Auguat,  in  Liudnn,  • 
~  iod>  at  and  fhim  lldi^tJaud  to  the  Baltic,  the  reaael  did  not  oil  boa 
e  Thames  till  tlic  27th,  to  which  was  to  be  added  the  further  time  it 
roachbg  Heligoland  (i). 

Where  a  concealment  ia  relied  on  on  the  Dart  of  the  inaurcTs,  tli*  mr 
leriaJity  of  tli«  intelligence  or  rumours,  which  tlie  assured  ia  charged  «iik 
having  aippressed,  ia  a  aiieation  for  the  jury,  under  the  ciivumstanceitt 
the  case.  And  the  opinion  of  underwriters,  whether,  upon  certain  HuA 
being  cotiimunlcHleil  to  thciti,  they  would  have  insured  or  not  ifiu  fo- 
ticular  voyage,  irmy  be  received  as  evideuee(/t). 

2.   What  it  nvl  a  Cimceolmeat. 
1.  ItituriT  bmind  Co  knmc  Public  Facli  and  the   U(agn  g/"  Trade'}— 


is  bound  to  know  public  facts,  and  the  nature  and  peculiar  circunt- 
atances  of  (lie  branches  of  trade  to  which  the  policy  relates(n>).  Tbu. 
where  on  an  innurance  on  goods  from  London  to  Jamaica  generally,  ibt 

Siods  insured  were  destined  to  a  particidar  plantation  to  that  island  ;  and 
e  usual  course  in  such  a  case  was  for  the  ship  to  proceed  to  au  adjoin- 
ing port,  and  there  trnnship  her  carg^  into  ahaltops ;  but  no  communica- 
tion of  this  fact  WBB  given  to  Ihp  underwriters  :  it  was  held,  ihut  ibri 
were  stilt  liable  for  a  loss  which  occurred  aAer  such  transbipmoct  co 
board  the  shallaps(n).  And  so  in  an  action  on  a  policy  at  and  &Mn 
Opono  lo  London,  it  was  held  that  the  underwriters  were  bound  of  tbein* 
aelves  to  taie  notice  of  an  usage  to  load  part  of  the  cargo  outside  of 
Oporto  bar,  when,  from  the  state  of  the  river,  ships  cannot  ctKiTeiiiently 
load  entirely  within  side  of  the  bar((i).  So  a  policy  on  goods,  Sol,  on 
board  a  ship,  on  her  voyage  from  London  to  Madras  and  China,  with 
liberty  to  touch,  stay,  and  trade  at  any  port  or  places  whatever,  was  con- 
sidered to  cover  a  voyage  from  Madras  to  Bengal  for  rice,  on  account  of 
the  Madras  council,  lu  which  the  ship  was  lost ;  because,  by  uai^,  ahif* 

(K)  Weir  T.  Abirittn,  2  B.  &  A.  (I)  Cantr  v.  Bothm,  1  W.  BIw^ 

330.  693;  3  Burr.  1903. 

(J)  UM  V.  CctptT,  14  Esit,  479.  (m)  NoAl*  v.  Kt»na<cay,  1  DowL 

{it)  Rirfiardi  v.  MuTdocIc,  10  B.  &  610. 

C.  537  ;  S.  P.  etntri,  Darrtlt  v.  Be.  (n)  Stmarl  v.  BfU.  5  B.  &  A.  338. 

itrlry,  HDlt.2B3;  and  sea  SJiirltji  t.  ft)   Kiogiloa  v.   Knibbi.    1  Camp. 

Wilkiatea,  I  Do«i|1. 306,  D. ;  3Dougl.  SOB,  n.-  Kllenbutough. 
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on  the  same  voyage,  which  arrived  too  late  in  the  year  at  Madras  to  go 
to  China,  are  employed  in  that  way  during  the  interval  for  the  benefit  of 
all  parties ;  of  which  usage  the  underwriters  were  bound  to  take  notice  (p). 
So  a  policy  on  East  India  ships  includes  the  chance  of  their  being  detained 
in  India,  and  the  risk  of  the  country  voyage  there  (9). 

According  to  the  usage  of  the  Newfoundland  trade,  when  ship*  arrive 
on  the  coast,  they  are  either  employed  for  some  time  in  fishing  (called 
banking),  or  they  make  an  intermediate  voyage  in  the  American  seas, 
before  beginning  to  take  in  their  homeward  cajvo,  during  which  they  are 
protected  by  a  separate  policy ;  therefore,  in  effecting  a  policy,  '*  lost  or 
not  lost,  at  and  from  Newfoundland  to  a  port  in  Europe,"  although  the 
ship  is  to  be  employed  in  banking,  it  is  not  necessary  to  disclose  the  fact 
to  the  underwriters,  as  their  risk  only  commences  from  the  time  when  the 
banking  or  intermediate  voyage  ends,  and  they  are  bound  to  know  the 
nature  and  circumstances  of  the  branch  of  trade  to  which  the  policy 
relates  (r). 

2.  Commencement  of  Hostilities,'] — This  is  a  public  fact,  and  therefore 
where  an  insurance  is  made  before  the  commencement  of  hostilities,  but 
when  every  body  expects  a  war  immediately,  the  insured  is  not  bound  to 
give  the  underwriters  notice,  though  the  ship  do  not  sail  tiU  after  the  war 
takes  place,  and  the  underwriter  is  liable  in  case  of  a  capture  (<).  The 
assured  on  a  policy  at  and  from  Riga,  were  in  possession  of  a  letter  from 
their  correspondent  there,  stating  Uiat  an  order  for  sending  the  papers  of 
all  ships  arriving  at  that  port  to  Petersburgh  had  produced  a  great  sensa- 
tion, intimating  that  the  papers  of  the  snip  insured  had  been  sent  to 
Petersburgh  accordingly,  and  expressing  considerable  apprehensions  for 
her  safety.  This  letter  was  not  communicated  to  the  underwriters ;  but 
the  broker  informed  them  of  the  &ct  of  the  ship's  papers  beins  sent  to 
Petersburgh :  and  it  was  held,  that  the  policy  was  not  vitiated  on  the 
ground  of  concealment,  by  the  non-communication  of  the  letter  (0- 

But  where  a  policy  was  effected  after  a  declaration  of  war  by  America, 
but  before  it  was  known  in  this  country,  and  it  was  not  stated  in  the  policy, 
nor  conununicated  to  the  underwriter,  that  the  assured  was  an  American 
fubject,  and  the  loss  happened  in  conseouence  of  a  seizure  by  that  govern- 
ment, for  a  forfeiture  for  a  breach  of  their  Non-importation  Act :  it  was 
held,  that  the  underwriters  were  not  liable,  and  that  no  action  could  be 
maintained,  even  after  the  termination  of  the  war  iu\  But  in  another  case, 
where  by  a  French  edict,  all  vessels  having  an  English  supercai^  were  to 
be  condemned ;  an  insurance  was  effected  on  a  Portuguese  ship  so  cir- 
cumstanced :  it  was  considered,  on  a  loss  by  capture,  and  condemnation 
on  that  ground,  that  there  was  no  fraudulent  concealment  to  exonerate 
the  tmderwriter  (x). 

3.  Intelligence  knovm  at  LloyeTs.] — InteUigence  known  at  Lloyd's  is 
considered  public,  and  therefore  need  not  be  mentioned  to  the  under- 


(p)  Gregoris  v.  Chrittit,  1  Park, 
Ids.  14, 66, 83 ;  3  Dougl.  419 ;  S.  P. 
Far^uharion  v.  Hunter,  I  Marsh,  los. 
274 ;  Grant  v.  Paiton,  1  Taunt.  463 ; 
1  Marsh.  Ids.  259  ;  2  Chit.  319. 

(q)  Salvador  v.  Hoj^nt,  aod  Hea- 
tarn  V.  Rucktr,  3  Burr.  1707. 

(r)  Vallanci  ▼.  Dewar,  I  Camp. 
603  — EUeDborough.    If  the  usage  be 


geDeral,  it  makes  no  difiereoce  for  this 
purpose  that  it  is  Dot  uoiform. 

(«)  PUmehe  v.  Fleleher,  1  Doogh 
251. 

(r)  Bell  ▼.  Bell,  2  Camp.  479.— 
EHeoborough. 

(«)  Campbell  v.  Innss,  4  B.  &  A. 
423. 

(x)  Mevne  v.  Walttr,  I  Park,  Ins. 
300' ;  3  Dougl.  79. 
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wriUn,  however  important  it  may  he  to  the  computation  of  the  tvA  ;  fi» 
it  ii  ta  be  presumed  wilhin  tlieir  knowledge,  nnd  In  he  taken  into  to 
count  (^).  But  where  It  woi  known  at  Lluyd'i  (hut  i1i«  Sophia  of  Bd'mJ 
was  at  sea  without  eoDvoy,  and  the  broker  iniguirec]  of  the  pliunliff  si 
Briilol,  vhelher  that  wae  the  ship  insured,  and  was  inforoied  It  wtti,  (id 
lltat  tlie  plainliff  supiioied  the  had  been  prevented  by  adverse  wiiida  tana 
joining  convoy  at  Falmoulh.  but  tlie  broker  got  the  policy  altered  withoni 
dtscloaing  Ihi«  snawer  lo  the  iinderwriterH ;  it  was  deltimiined  that  this 
concealment  vacated  tbe  policy  (:). 

Two  priiea  being  carried  into  Liverpool,  the  captor  gave  ordera  to  eSttt 
an  iniurance  on  tbem  in  London.  One  oFthe  prizes  Btriviii^  on  Siotdajr, 
the  owner  sent  a  dispatch  lo  bia  agent  in  London,  statin?  that  fnct,  ana 
«xprewing  feara  as  to  the  otber  ship.  The  expresa  reached  the  bmker  on 
Ttteaday,  and  on  that  day  an  entry  was  maile  at  Lloyd's  of  the  arririJ  <4 
the  vessel  at  Liverpool.  On  Wedneaday  the  captor's  agent  effivted  an 
inaurance  on  (he  other  vessel,  at  a  premium  of  fifty  guineas  per  cent 
without  eommunicating  to  the  underwriters  the  fad  of  llie  exprma  :  tU* 
vaa  considered  not  to  be  a  conceaiment  which  vitiated  the  tiollt^  (u).  But 
tha  announcement  in  the  foreign  lists  filed  at  Lloyd  s  of  the  aailtng  of  a 
abip  out  of  the  port  from  which  she  is  insured,  does  not,  where  such  cwn- 
■Duniulion  ii  mB[«rial,  dispense  with  the  MEured'*  di»cloaing  a  letter  i^ 
ceived  from  hie  captain  before  the  policy  is  eflccted,  announcing  tiie  day 
of  bis  intended  departure  (6). 

4.  OlAer  Matleri  not  necetsary  lo  be  communifated.'] — The  asanred  ii 
not  bound  to  communicate  any  knowledge  he  may  have  of  the  tima  of 
■ailing  of  anotlier  ship  from  the  same  place,  either  before  or  at  the  aanw 
time  aa  his  own,  unless  he  knows  of  something  particular  having  happened 
to  such  other  vessel,  which  might  afiect  the  insurance  of  hia  own  (c). 
And  in  general  (he  time  of  the  ship's  sailing  is  not  a  circumstance  necet- 
uty  to  be  communicated  to  the  uoderwriterg,  except  in  the  caae  Ol  B 
■nissine  ship  (dj.  And  on  a  policy  at  and  from  London,  it  ia  not  in  1 1  wiii 
to  disclose  to  the  underwriters  whether  the  ship  has  sailed  or  not  (e).  9d 
Dnderwrilen  are  not  entitled  lo  notice  of  the  part  of  a  ship  where  goo^ 
are  stowed,  whether  on  deck  or  otherwise  (/). 

A  ship  on  an  Africon  voyage,  the  common  duration  of  which  t(  Bc*etal 
monthi,  and  sometimes  extends  to  a  twelvemonth  or  more,  arrived  on  the 
coast  in  August,  1799;  and  in  February,  1600,  her  then  commandet 
wrote  a  letter  to  his  owners,  mentioning  an  attack  on  her  at  another  jriaoe 
on  the  coast  by  the  natives,  who  killed  the  captain  and  several  of  the  crew, 
and  wounded  others;  by  means  of  which  and  of  a  fever,  the  crew  were 
reduced  to  five,  and  all  those  sickly,  and  not  a  man  lo  be  procured  at 
hand ;  that  they  had  been  plundered  of  their  clothes,  &c.  &c.,  their  cabin 
■tores  were  exhausted,  and  they  did  not  know  wliat  lo  do.  A  Mcond 
letter,  dated  21sl  April,  1800,  from  Gaboon  River,  mentioned  their  ar- 
lival  there  on  the  :!4th  March ;  that  die  nnlives  finding  diem  weakly 
handed,  and  their  goods  taken  from  them,  did  as  they  pleased ;  that  thejr 

(g)  Fritre v.WmdltoVH.WoU.  572.  (h)  EUmv.  Larltmi,  B  Biag.  198; 

— Burraugh  ;    and  see  M'AHdiia  v.  I  M.  &  Seod,  323  ;  5  C.  &  P.  B€,  38S. 

Bill,  1  Esp.  373.  (r)  Ihid. 

(>)   SairttU  v.    Loudta,  S  TauDL  (<f>  Fi^rv  v.  JUoiini-,  1  Marsh.  117: 

359  ;  1  Marsh.  SS.  5  'I'auol.  430. 

(o)   Cimrt  V.  MortiBWN,  3  Dougl.  («)  furl  v.  Lre.  3  TiiinL  381. 

161.  (/)  Dacoila  v.   Edmu-d.  2  Cblt. 
227;  4  Camp.  UJ. 
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had  then  nine  men  on  hoard,  hut  their  provisions  run  very  low ;  that  he 
had  mentioned  certain  parts  of  the  cargo  in  his  last  letter,  and  expected 
to  ship  the  rest,  and  to  sail  at  the  end  of  the  next  month.  An  insurance 
was  effected  in  September,  1 800,  on  the  production  of  the  last  letter  only, 
**  at  and  from  the  ship's  arrival  at  her  first  place  of  trade  on  the  coast  of 
Africa,"  &c :  it  was  held  sufBcient,  that  the  last  letter  truly  stated  the 
then  condition  and  circumstances  of  the  ship ;  which,  though  better  than 
when  the  first  letter  was  written,  was  vet  no  fraudulent  concealment  of 
the  former  circumstances ;  the  second  letter,  hoth  in  its  terms  and  con- 
tents, referring  to  a  former  letter,  which  it  was  the  fault  of  the  underwriters 
not  to  have  called  for,  if  they  thought  that  a  particular  knowledge  of 
former  difficulties,  in  part  subdued,  and  to  the  extent  truly  stated  in  the 
second  letter,  would  nave  varied  the  risk;  and  when  the  underwriters, 
cognizant  as  they  must  be  presumed  to  be  of  the  common  duration  of 
such  a  voyage,  could  not  fairly  collect  from  the  contents  of  the  second 
letter,  that  the  first  arrival  of  the  ship  on  the  coast  was  only  on  the  24th 
March,  when  she  was  stated  to  have  arrived  in  Gaboon  River,  and  to  have 
had  much  of  her  homeward  bound  cargo  on  board  on  the  21st  April,  and 
was  expected  to  sail  with  the  remainder  by  the  end  of  May  (g). 

The  principle  deducihle  from  all  these  cases  applies  to  the  insurer  as 
well  as  the  assured,  so  that  if  an  insurer  at  the  time  of  e^cting  the  in- 
lurance  knew  that  the  vessel  was  safely  arrived,  the  contract  would  be 
void  (A). 

There  are  certain  requisites  attending  every  insurance,  which  if  they  do 
not  exist  will  vitiate  the  contract  entered  into,  as  such  contract  is  made 
nnder  an  implied  warranty  that  they  do  exist,  and  therefore  if  they  do 
not,  it  is  a  fraud  on  the  insurer.  We  shall  proceed  to  point  out  these  in 
dieir  order. 

3.  Implied  Warranties  broken. 

1.  I%e  Slup  must  be  Sea-vforthy,'] — Every  ship  must,  at  the  time  of  the 
insurance,  be  in  such  a  state  as  to  be  able  to  perform  the  voyage,  unless 
•ome  external  accident  should  happen ;  so  that  should  she  have  a  latent 
ddbct,  wholly  unknown  to  the  parties,  that  will  vacate  the  contract,  and 
tihie  insurers  will  be  discharged  (i).  So  where  a  vessel  had  been  lengthened 
and  insured  for  a  foreign  voyage,  hut  the  new  parts  were  not  rastened 
with  banging  knees :  it  was  decided  that  she  was  not  sea-worthy  for  such 
a  voyage  at  the  commencement  of  the  risk  {k). 

It  is  a  dear  and  established  principle,  that  if  a  ship  be  sea-worthy  at  the 
commencement  of  the  risk,  though  she  become  otherwise  in  one  hou^ 
aftnrwards,  the  warranty  is  compli^  with,  and  the  underwriter  b  liable  (/). 
But  at  the  same  time  it  should  be  remarked  that  if  a  shin  sail  on  a  voyage, 
and  in  a  day  or  two  become  leaky  and  founder,  or  is  obliged  to  return  to 
pgrt  without  any  storm,  or  visible  or  adequate  cause  to  produce  such  an 
effect,  the  presumption  is,  that  she  was  not  sea-worthy  when  she  sailed  (m). 
Thus  where  a  ship  sailed,  and  soon  afterwards  encountered  a  storm,  be- 
came leaky,  put  back,  and  was  found,  on  survey,  to  be  materially  decayed, 
and  a  damage  was  discovered  which  could  not  fairly  be  considered  as  the 
cflfect  of  the  storm :  it  was  held,  that  she  was  not  sea-worthy  when  she 
sailed  on  the  voyage  insured ;  and  that,  on  a  question  as  to  sea-worthiness, 

(g)  Freeland  v.  Glover,  7  East,  467;  (k)  Wntt  t .  Morru,  1  Dow,  32, 

a  Smith,  424;  6  Esp.  14.  (i)  Watson  w.  Clark,  I  Dow,  344. 

{h)  Park,  Ids.  283.  (m)  Munror.  Vandam,  1  Park,  Ins. 

(0  Ibid.  332.  333.— KenyoD. 
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lionesty  of  intention  ii  no  aniwer.  but  the  fact  of  soa-vortliines  n 
appear,  or  otherwise  the  underwriter  is  discliarg^;  and  lliougli  a  <Ti 
sFttT  tailing,  encounters  a  ■torni,  yet,  unletu  the  damage  which  renilen  Im 
until  for  the  voyage  ean  be  fairly  CDtiridered  na  the  elTeicI  of  audi  aioio^ 
the  implied  warranty  is  not  complied  witJi  (n).  ' 

The  queilion  whether  a  ship  was  sea-woithy  at  the  comnienoeineDt  rf 
the  mk  or  the  TX>yage  (when  not  otherwise  ascertdned. )  must  b«  deeiM 
by  rational  inference  from  the  circumetanees.  A  ship  is  primt  fat-it  to  1» 
deemed  sea-wortby;  but  if,  as  we  bare  before  remarked,  it  be  Ibtrnd. 
■Don  after  her  failing,  tliat  she  is  not  sound,  without  pfobafale  and  adit- 
quale  eauie,  by  Btress  nf  weather  or  otherwbe,  to  account  far  it,  tha 
tiitional  inference  is,  that,  notwithstanditig  appeanmces,  she  WM  not  aM- 
worthy  (oj. 

But  a  ship  is  sen-worthy  if  she  be  sufficiently  fiimlihed  for  the  servie* 
in  which  she  ii  for  the  preient  time  engaged.  Therefore,  a  sbin  much 
out  of  repair  is  seti-worlhy  in  harbour,  and  is  protected  under  tbe  word 
"  «■"(.?■)■ 

At  an  assured  impliedly  WRirsnts  the  ship  insured  to  be  sea-northj,    ' 
whatever  forms  an  ingiedieni  in  aea-wortliinos  is  not  neceisaiy  to  be 
diaclowd  by  the  assured  to  the  underwriter  in  the  first  instance,  un]e«  in-    ' 
IbinMtion  upon  the  sulgecl  be  paiticulariy  called  for,  and  ihen  (he  h-    ' 
(Ured  must  disclose  truly  what  he  knows  in  tht  re>pect  required  ;  there- 
fore, whtre  ihp  assured   of  a  sliip  liod  received  a  letter  from  his  captain, 
infbrming  him  that  be  had  been  obliged  to  bare  a  survey  of  the  ahip  it 
Trinidad,  on  account  of  her  bad  character,  hut  the  surrey  which  accom- 
panied the  letter  gave  the  ship  a  good  character  :  it  was  held,  that  tha 
non-disclosure  of  such  letter  and  survey  to  the  underwritets  did  not  vacate 
tlie  policy)  though  it  appeared  in  evidence  that  such  circumatance,  if 
known,  would  have  enhwiced  the  premium  of  insurance  (g). 

The  implied  warranty  of  sea-worthiness,  in  a  policy  on  a  ship,  does  not 
extend  to  her  being  sea-worthy  at  every  port  which  she  leavea  in  the 
course  of  her  voyage  (r).  A  ship  to  be  sea-worthy  must  he  rendered  m 
secure  as  possible  ^m  capture,  as  well  as  (rom  the  perils  of  the  sea  (i). 
And  a  ship  which,  though  [o  all  outward  appearance  sound,  afterwanliv 
from  latent  defects,  turns  out  un-seaworthy,  is  not  the  subject  of  •  good 
policy,  even  by  an  ttmoceut  shipper,  who  knows  nothing  of  the  circnm- 
stances,  and  where  all  the  parties  have  acted  bona  fide  (t).  Where  a  ship, 
insured  at  and  from  a  port,  sails  on  her  voyage  in  an  unseaworthy  stata, 
in  consequence  of  having  a  greater  cargo  than  she  could  safely  earn, 
and  the  defect  is  discovered  before  any  loss  accrues,  and  part  of  tbe 
cargo  is  discharged,  and  a  loss  subsequently  accrues,  in  no  degree  attri- 
butable to  her  having  been  overladen  in  the  early  part  of  her  Toyag«: 
the  under-wrilers  will  be  liable  for  such  loss(u). 

In  a  policy  by  a  member  of  a  mutual  insurance  cluh,  there  was  a  me- 
morandum, amongst  other  exceptions,  warrunties,  rules,  terms,  condition^ 

(n)  Do^Ibu  1.  Scmgalt,  4  Dow,  (r)  Holdsaarlh  ».  WUt,  IM.UtL 

269.  673;  7  B.  &€.  794. 

(0)  Parker  V.  Polta,  3  Dow,  23.  (i)  Widdirburn  ».  B«il.  1  Camp.  1. 
(J.)  /nnin  v.  Woodman.  3  Tsuot.  — Eilenborough. 

299;    Vorbit  v.  H'Jiion,  and  Hibbert  (()   Ut    v.    Buch.   and   Otivtr  v. 

V    Martia,  I  Park,  Ins.  344  ;  1  Camp.  Cdwley,  I  Park,  Ins.  343 ;   1  Manb. 

638.  Ins.  153. 

(1)  Hayaard  t.  Ra;tri,  1  KasI,  (>•)  Ifsir  v.  AberdetH.  2  B.  &  A. 
S90;  I  Smith,  399  j  Shonlbred  t.  Nail,  330. 

1  Part,  Ins.  346.— Mansfield. 
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and  agreements,  that  "  all  ships  were  to  be  inspected  and  approved  by  a 
committee  of  the  dub,  and  that  all  chain-cables  were  to  be  properly 
tested :"  it  was  held,  in  an  action  for  a  loss,  that  it  was  not  a  condition  pre- 
cedent, which  made  it  necessary  for  the  insured  to  prove  that  a  chain- 
cable  had  been  tested  previously  to  the  voyage  (x). 

2.  The  Ship  must  be  furnished  with  proper  Tackle  and  Furniture,] — 
Under  the  implied  warranty  as  to  sea-worthiness,  it  is  necessary  not  only 
that  the  hull  of  the  vessel  be  tight,  staunch,  and  strong,  but  that  she  be 
also  furnished  with  ground-tackhng  sufficient  to  encounter  the  ordinary 
perils  of  the  sea ;  and  therefore,  where  it  appeared  that  the  best  bower- 
anchor  and  the  cable  of  the  small  bower-anchor  were  defective,  the  vessel 
was  held  not  to  be  sea-worthy  (y).  When  the  sickness  of  the  master  or 
crew  is  set  up  as  an  excuse  for  deviation,  it  is  incumbent  on  the  plaintiff 
to  show  that  proper  medicines  and  necessaries  for  the  voyage  were  on 
board,  in  a  case  where  the  nature  of  the  voyage  requires  that  there  should 
be  a  surgeon  on  board  (z), 

3.  Ship  must  have  a  proper  Crew,'] — Under  this  head  it  may  be  laid  down 
as  a  general  rule,  that  although  underwriters  are  responsible  for  the  mis- 
conduct or  negligence  of  the  captain  and  crew,  yet  the  owner,  as  a  condition 
precedent,  is  bound  to  provide  a  crew  of  competent  skill  (a);  and  he  will 
not  have  done  so  if  there  be  not  a  person  on  board  able  to  take  the  captain's 
place  on  his  being  dangerously  ill,  and  the  ship  is  consequently  obliged  to 
deviate  from  her  course  to  find  a  person  to  direct  her  (5) ;  which  wiU  be  a 

auestion  of  fact  for  the  jury,  and  not  a  question  of  law  to  be  determined  by 
lie  judge.  A  ship  is  bound  also  to  be  furnished  with  a  pilot  at  all  proper 
places.  Thus  where  a  ship,  homeward  bound  to  the  port  of  London,  re- 
ceived a  pilot  at  Orfordness,  as  directed  by  5  Geo.  II.  c.  20,  and  dropped 
him  before  she  reached  her  moorings  in  the  river  Thames,  after  which, 
before  she  was  safely  moored,  an  accident  happened,  and  the  vessel  was 
sank :  the  underwriter  on  the  ship  and  cargo  was  held  discharged  from  his 
liability,  there  not  being  a  pilot  on  board  at  that  time,  though  it  did  not 
appear  that  the  loss  was  directly  imputable  to  want  of  skill  m  those  who 
navigated  the  vessel  (r). 

But  where  the  assured  has  once  provided  a  sufficient  crew,  the  negligent 
absence  of  all  the  crew  at  the  time  of  the  loss  is  no  breach  of  the  implied 
warranty  that  the  ship  should  be  properly  manned  ((/).  Nor  will  a  full 
complement  of  men  be  required  in  narbour,  as  a  full  complement  of  men 
IS  not  necessary  there ;  and  a  ship  does  not  cease  to  be  sea-worthy  for 
want  of  a  crew  till  she  sails  on  the  voyage  without  a  crew  {e). 


(x)  Harrisim  v.  Donglat,  5  Nev.  6c 
M.  180;  3  Adol.  &  Ellis.  396;  1  Har. 
&  Well.  380.  Payment  of  mooey  into 
Court  on  an  action  on  a  policy,  admits 
that  the  ship  was  sea-wortby.  Where 
by  the  terms  of  a  policy  in  a  mutual 
insarance  club,  the  amount  of  the  loss 
is  not  to  be  drawn  before  a  specified 
day,  the  defendant,  in  an  action  on 
the  policy,  by  paying  money  into  Court, 
precludes  himself  from  objecting  that 
the  action  is  brought  too  soon. 

{y)  Witkie  v.  Cedda,  3  Dow,  57. 


(t^  Woolfe  v.  Claggett,  3  Esp.  257. 
— Eldon. 

(a)  Shore  v.  Bentall,  7  B.  &  C 
798,  n.;  1  M.  &  R.  111. 

(b)  Clifford  f .  Hunter,  M.  &  M. 
103  ;  3  C.  &  P.  16.— Tenterdrn. 

(c)  Law  v.  HoUingtworth,  7  T.  K. 
160. 

(<f)  Busk  V.  Royal  Exchange  At' 
turanee  Companv,  2  B.  &  A.  73  ;  and 
see  Bi$hop  v.  Ftntland,  7  B.  &  C.  2 14 ; 
1  M.&R.49. 

(«)  Annen  v.  Woodman,  3  Taunt. 
299. 


IftOt  litauranee. 

Kt  ui  example  of  what  hubwnlicid  [iiauflieinMytDibtcni^wi^ 
notice  ihs  iniMiioe  vherr.  In  »  policy  on  >  vojr^ii  up  Am  HiiBit 
on  llir  ciuui  of  Siiaiii,  the  undcnrribirB  sttnuMted  thmt  tlw;  awU : 
lioljlv  higher  up  Ihr  MnlilFtnncm  Uwui  Tiwagimt;  hwmiMi 
that  tlie  uHurrd  could  iiol  rrcoTpr.  vrhrro  lh»  captain  of  tliadiqi^lbid 
CDtin  ignoninee  of  tho  comi,  ntik-h  thv  occaiiicin  aiid  ihc  toiMrffc 
pulicv  reniiired  lum  tn  di«lingui>li,  vml  into  Bntccloiio,  «n  cMOy^M 
wliknii  higher  up  tluui Tarragona:  fnr  ihi*  waa  tntlier  u  dcrialian  vlM 
any  just  cauw.  (and  on  thi>  grouud  the  pUiiitlir  was  held  ootenliM 
aiiy  return  ufprctiiium],  or  there  wqh  n  fiulitr«  of  an  Fmplird  •vtWIt 
the  luiTt  of  the  nuuicd,  that  a  captain  aiiH  cren-  of  conipeicnt  ilollnl 
Itoonlcdgc  for  thedetlarei)  purpgaeoTtlic  vojcij^i-  should  bepnrHM[/> 

So  where  a  ihlp  aoiUd  ou  hfr  outward  vnyugo  frum  Lirvrfoat  lo  C*^ 
vlth  a  ere*  of  thirteen  men ;  and,  on  her  arrival  at  the  latter  fi»ct,''~ 
had  died,  and  two  dcaertcd  there,  and  the  eaplnin  could  odJt[otcd»i.^ 
men  for  the  whole  of  the  honiewani  voyage,  and  two  fvr  Montifo  8kf  k 
Jamaica,  {ttn  men  Iwing  a  conipctcnl  rrvw  to  nnviente  the  enarl);  vi 

accordingly  t<juchcd  ot  Monlcgo  Bay  fur  the  aoTc  ptuiKMr  of  bafiC 

«e  two  aien  and  procuring  otlicm  iu  their  ataad,  which  he  did:  ol 
the  reufl  was  lost  by  the  penia  of  the  les  in  proceeding  thence  a  ' 
voyage  to  Lirrrpool :  it  wa*  hdd,  tliat,  on  n  policy  from  Ci^  la  IJ 
— 1^  the  *bq>  waa  not  aaaMMtthy  aa  N  har  ow*  fiv  llic  «b^  rf 

neward  voyage  when  she  railed  from  Ci:^ :  or  that,  eveniTibcda 
hod  a  suflicierit  crew,  tlio  loucliing  nt  Munltf^o  B^y  wag  it  deviation  ;  lal 
that  ihecircuinsUiiifeof  her  hniiiig  bftoini!  Bta-worthy  by  iioiing  a  mi- 
ttieat  crew  ut  tlie  lime  of  thu  loss  did  nut  entitle  the  assured  tarcami 
against  an  underwriter  on  the  policy  (g). 

But  in  another  cose  o  ship  insured  at  and  from  Liverpool  to  Sierra  Lam 
arrived  ofl'the  rivvr  Sierra  Lconc,  where  there  was  a  reguim-  c^lablialinia 
of  pilots,  about  three  o'clock  in  theerening.  The  captain  hoisted  ai^ 
for  a  pilul,  but  no  pilot  came  on  board;  about  ti>n  o'clock  at  oi^blb 
attempted  to  enter  tlie  river  uithoul  one,  and  iu  *o  doing  the  tlilpMt 
the  grmind  and  was  lost  The  judge  left  it  to  the  jury  whether  the  (at- 
tain, in  entering  without  a  pilot,  did  what  a  prudent  man  ought  lo  hM 
done  nnder  the  circumstoncea.  The  jury  were  uf  that  opinion,  and  IbotJ 
for  the  plaintiff.  On  molian  fur  a  new  triul,  ou  the  ground  that  the  vrldia 
was  Bgainat  evidence:  it  was  held,,  that  the  underwriters  trere  liable  aod  . 
would  have  been  so  although  the  captain  had  been  vrong  in  attemptiDf 
to  enter  the  port  without  a  pilot,  he  being  a  pemon  of  competent  tki£ 
having  used  rensonable  diligence  to  nblain  a  |iilut,  and  having  exercMd 
hit  diacrelion  ivna  fide  utnler  the  clrcuinitonces(A).  So  where  a  veatd 
engaged  in  the  southern  wluile  and  leal  fishery,  and  with  liberty  lo  cha* 
and  capture  prizes,  was  insured  in  August,  1807,  wiiharetrospei.t  in  the  1* 
of  August,  ItJOe,  iillhough  at  the  time  of  her  iuAunitit-i'  :.h>.  >.  ..  j>  i  ,   -, 

Eetent  to  pursue  all  the  uiiipoaca  of  her  voyapc,  her  ii. ..    i       ^  i 

y  death  and  caaualtiea,  if  she  had  a  competent  force  to  pursue  any  paHrf 
her  adventure,  and  could  be  safely  navigated  home,  it  was  i;onaidered  thtf 
she  waa  to  be  deemed  aea-warlhy  (i) 

4.   The  Ship  mtal  befumuhed  toith  proper  Dwwnenfi.] — Hie  party  m- 

(/)  7u>i  v.  Loi.  14 East,  481.                (h)  PMltipi  v.  Ha^Um,  3  B.k 
(e)  FMihan  i.  Chabtri,  6  Moore,      Adol.  380. 
369;  3B.  &B.  168.  


Circiinatancet  by  whkh  a  Pt^iey  it  void.  1509 

nired  impliedly  undertake!  tliat  hii  veuel  ihall  be  furniihed  with  lU 
neceusry  papen  for  her  protection.  Thus  if  a  *bip  be  condemued  for 
haviog  simulated  papen,  no  leave  being  eiven  to  carry  them,  the  under- 
writer is  discharged  (ft) ;  but  it  wouhl  be  otnenriie  if  the  bad  leave  to  cany 
theiii(0- 

And  where  a  policy  was  efiected  on  ship  and  goodi  at  and  from  London 
to  Bay  porU  in  the  Baltic,  with  libert;  to  carry  simulated  papers  and 
clearances,  and  until  aafely  warehoused  in  the  warehouses  of  the  con> 
■igneet,  at  the  port  of  discharge,  at  40  guineas  per  cent,  premium :  it  wai 
held,  that  the  underwriter  was  liable  fur  a  loss  arising  from  confiicatian 
by  the  Prusaian  goTemment,  notwithstanding  the  penons  in  whom  the 
interest  was  Bvcrred  were  Prussian  subjects,  Prussia  not  being  at  war  with 
Ibii  country;  it  being  found,  that  al  the  time  of  eSecting  the  palicy,  all 
direct  commerce  between  this  country  and  the  ports  in  the  Baltic  was  pro- 
hibited by  the  powers  possessing  ports  there;  but  that,  notwiihstandmg, 
all  extensive  course  of  commerce  was  carried  on  between  this  country 
and  those  parts  by  means  of  simulated  papers  and  denrsnces,  which  was 
well  known  to  all  descriptions  of  persons,  luch  as  plaintiETs  and  defend- 

Insurnncc  brokers  are  not  liable  to  an  action  for  neglecting  to  insert  in 
a  policy  a  liberty  to  carry  siiuulated  papers,  if  (he  written  instructiont 
given  them  contain  no  direction  for  that  purpose,  although  it  may  have 
been  verbally  communicated  to  them  that  simulated  papers  were  to  be 
used  in  the  voyage  (n).  Thus  where  a  ship  was  condemned  for  carrying 
simulated  papers,  and  tlie  palicy  containing  no  liberty  to  do  so,  the  atiured 
could  not  recover  upon  it :  it  was  decided  that  an  action  could  not  be 
maintained  against  the  insurance  brokers  for  having  neglected  to  includa 
the  premiums  and  duties  contrary  to  the  instructions  given  them  for 
eflecting  the  policy,  as  in  the  result  the  assured  were  not  damnified  by 
this  neglect  (o). 

A  ship  should  also  be  furnished  with  the  evidence  of  her  neutrality; 
since  a  neutral  vessel  is  not  sea-worlhy  unless  she  is  provided  with  docu> 
ments  to  prove  her  lo  be  so;  although  the  production  of  those  documenta 
would,  if  she  had  been  captured  by  one  particular  bell igereut,  have  rendered 
her  liable  to  condemnation  under  an  ordinance  of  that  power  (p). 

So  a  ship  should  be  furnished  with  her  proper  clearance  papers.  Thus, 
forinsUnce,  should  the  master  omit  in  the  manifest,  under  26  Geo.  III. 
c.  40,  any  part  of  the  cargo,  even  that  merely  used  as  dunnage  or  ballast, 
the  voyage  is  illegal  (f ).  But  it  is  no  objection  to  the  assured  on  goods 
Tecovering  fur  a  laas  hy  a  peril  within  the  policy,  that  after  the  captain  had 
obtained  his  manifest  and  custom-house  clearances,  as  required  by  13  and 
14  Car.  II.  c.  II,  s.  3,  goods  of  the  assured  were  put  on  board  by  the 
Mcker,  who  had  prerioualy  made  all  the  necessary  entries  at  the  cuitom- 

5.  By  Devialion, 

The  law  implies  a  contract  by  tbe  owner  of  a  vessel,  whether  a  general 

ship,  or  hired  for  the  special  purpose  of  the  voyage,  to  proceed  without 

3S7.— ElleDborongh.    5.C.not£.P. 
•  -T.  &  S.  393. 


East, 

HarnntT  V.    Luiki 
46  ;    3  Camp.  BS  ; 
16  E«l,  70. 
BfU    V.  BraomfitU, 

ngloo,  15 
0«-nll  V. 

15  Eait, 

5hu«v. 
F«.i»  V, 

Bault.  3 
,   Omit, 

H.  &  S. 
3  Caaip. 

)  SUtl  f .  Lacy,  3  TannL  !86. 

(f)  Ftnrd  1.  Dmetarn,  1  Manh. 
Ins.  171. 

(r)  Ctrrutktri  i.  Gray,  15  EasL 
35  i  3CsDip.U3. 


f 
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unneceiMrv  dtvialion  in  &ie  unul  and  eintmnuT  coune((V  8*AM( 
vuluiitsry  apviaiioD  viiial«i  a  poliv)'  of  insuraiia?  on  frciglit  ■■  nil  m  ■> 
upon  utiip  nnd  goods(().  But  vh«t  ahiill  or  oliall  not  be  •  dnialiafr 
jwndi  DD  tW  peculiar  cireumUuicca  uf  tbe  cok  (u). 

A  more  intention  (o  deviate,  not  eScFl«d,  will  not  filiate  ihe  poiicfi'il 
Bui  if  llie  voyage  desvHbed  in  a  policy  be  "frum  A.  to  B-onJ  C,  "anlih 
aliip  go  to  C' before  D.,  (thou^b  C.  be  nearer  to  A.  dun  B.  ii).  ilnal^ 
Tiatiaiii  and  the  plainliiT  caiiiiot  recover  for  any  subsequent  lav,  i(  it  tl 
not  the  ie(i;ukr  and  Mttled  course  of  the  voyage  to  go  to  C.  fint(f). 

].  DFi'iufinn  byCruiting.']  —  l(a  merchant  ship  cany  letten  of  aiffa 
■he  mny  cIiok  an  enemy,  iboagh  the  may  not  oruJEe,  without  deTiitiufUk, 


upon  a  certain  voyage  and  commercial  adventure  Irom  A.  to 
berlo  chase  generally ;  or  whether  those  wcirds  are  In  br  confinnlts* 
leave  to  employ  force  only  for  the  purpose  of  defrtm  (including;  i  librtlj 
of  attiu'k  and  chase  only  as  far  as  they  may  be  fairly  tupjwited  tu  pramM 
tdlimate  security)  ninsl,  in  the  absence  of  any  I^k^  dtruion  w  to  iMt 
construction,  depend  iiiKm  the  received  practice  and  known  arnse  of  boa- 
mercial  men.  if  any  sucn  received  practice  there  be  in  uae  Btnonj;  tb<lD(^ 

But  an  insurance  of  this  sort,  howerer  it  may  varrant  the  BMurelll 
,  weighine  anchor  while  waiting  at  a  place  in  tlie  coune  of  the  uuuiiuwtii 
•rvftgs  Torared,  for  the  potpose  of  ehtuing  an  eaaay  who  had  MM 
ancbored  al  the  same  place  in  it!f;hl  of  him,  and  was  (hen  enden'ourin^tD 
escape,  will  not  wnmuil  him,  afttr  the  capture,  and  in  the  course  of  the 
further  prosecution  of  the  voyaEe,  in  lying  lo  in  oriler  to  let  the  priie  Iwf 
up  with  him,  fur  the  purpose  of  prolecling  her  as  a  convoy  into  port,  then 
to  hove  her  condemned,  though  siicli  port  were  within  the  voyage  in- 
Mired[6). 

Leave  granted  in  a  policy  of  insurance  on  a  fishing  voyage  lo  see  pri»  i 
into  part  does  not  uiithorlze  tlie  ship  to  remain  in  pirt  till  a  prize  receins 
necessary  repairs,  which  she  could  not  olherwise  have  had  ;  and  at  nHxt 
extends  to  seeirij;  the  prize  moored  safely,  and  giving  the  necessary  oiden 
for  her  final  destinHtian  (r).  Liberty  eiven  in  a  policy  on  a  fishing  vojagt 
to  chase,  capture,  and  man  prizes,  does  not  authorize  the  ship  to  Iw  bf 
nine  days  off  a  port,  wailiog  for  an  enemy's  ship  to  come  out  when  sW 
should  nave  completed  her  cargo ;  although  she  lay  in  wait  during  Att 
time  within  the  limils  of  her  Ashing  ground  (d).  A  liberty  to  "crulte  it 
weeks,"  in  a  policy  of  insurance,  means  "  hx  weeks  successively  Jioti  tfa* 
commencemeul  of  the  cmijie"  (e). 

2.  Deviation  Jor  the  purpose  of  Trading^ — If  a  ship  be  iniured  upon  ■ 

(i)  Dati,  1.  GoTTttt,  4   M.  &  P.  (i)  Jolly  v.  Walktr,  2  Park,  la*. 

S40  ;  6  BiDg.  716.  448.— Mansfield. 

(1)  ilurdock  T.  Pr>lti,  2  Park,  Ins.  (u)  forr  v.  Anderson,  6  Eail,  303: 

4S1.  2  Smith,  316. 

(6)    LuirrotM    V.    StidAotham,    8 
EaBl,45;  2Smilh,314. 

343 ;  ted  vidt  Weoidruigt  v.  BeudeH,  (c)  JarraU  ..  ICard,  I  Camp.SSS. 

IDougl.  16;    Way  y.  iUtigtia'ni,    2  —El  lea  borough. 

T.  R.  30;    TfuUiLwnii.Fcrguuou,   1  (d)    Hibbnt  1.  Hatlidaa,  3  TanBt 

Douil.36Ii   aiiidl<a:oBdy.}ilaka,l  428. 

T.  R.  163.  (()   Svtm  v.   BiiJgt,    2   DoaaL 

fj)  flwlim  V.  Haitmh.  6  T.  B.  527.                                                ' 
631  ;  and  see  Clawn  v.  Simmondi,  6 
T.  B.S33. 
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trading  voyage,  it  is  incumbent  on  the  insured  to  carry  on  that  trade  with 
usual  and  reasonable  expedition,  otherwise  their  conduct  will  amount  to  a 
deviation,  and  discharge  the  policy  (f).  Thus  where  a  ship  insured  to 
Martinique,  and  all  or  any  of  the  Windward  and  Leeward  Islands,  landed 
the  greatest  part  of  her  cargo  at  Martinique,  and  sailed  with  the  rest  to 
Antigua,  where  she  was  wrecked  while  stopping  partly  to  dispose  of  the 
residue  of  the  outward  cai^o,  and  partly  to  obtain  a  homeward  cargo :  it 
was  considered  that  the  underwriters  were  not  liable  (g).  Where  a  ship 
VfBB  insured  at  and  from  Hull  to  her  port  or  ports  of  loading  in  the  Baltic 
Sea  and  Gulph  of  Finland,  with  liber^  for  her  to  proceed  and  sail  to,  and 
touch  and  stay  at  any  ports  or  places  whatsoever,  for  all  purposes,  particu- 
larly at  Elsineur,  without  beine  deemed  a  deviation ;  ana  she  touched  and 
stayed  at  Elsineur  and  Dantzic  to  deliver  goods,  Pillau  being  her  port  of 
loadine :  it  was  held,  that  this  was  a  deviation  (A). 

Ana  where  a  policy  was  effected  on  a  ship  '*from  London  to  New  South 
Wales,  and  thence  to  all  parts  and  places  in  the  East  Indies  or  South 
America,  with  liberty  to  take  in  and  land  goods  and  passengers,  and  to 
trade  backwards  and  forwards,  and  forwards  and  backwards."  On  arriv- 
ing at  New  South  Wales,  the  captain  was  ordered  by  his  owners  to  pro- 
ceed on  a  trading  voyage  to  New  Zealand,  and  thence  direct  to  South 
America.  He  proceeded  to  New  Zealand  with  passengers,  and  was  re- 
turning thence  to  New  South  Wales,  when  the  snip  was  totally  lost :  it 
was  decided  that  the  saUing  from  New  South  Wales  to  New  Zealand  and 
back  was  a  deviation  from  the  voyage  insured,  by  which  the  insurers  were 
discharged.  After  the  arrival  of  the  ship  at  New  South  Wales  she  was 
protected  by  the  policy  so  long  only  as  she  was  sailing  on  a  voyage  either 
to  South  America  or  to  the  East  Indies,  or  on  some  intermediate  voyage, 
having  for  its  ultimate  object  the  accomplishment  of  a  voyage  either  to 
South  America  or  to  the  East  Indies  (i). 

But  where  a  ship  from  Stockholm  to  New  York  was,  by  the  course  of 
the  voyage,  to  touch  at  Elsineur  for  convoy,  and  to  pay  the  Sound  dues ; 
and  the  owner  of  sheep  on  board  took  in  a  short  stock  of  provender  for 
them  at  Stockholm,  and  laid  in  the  rest  at  Elsineur,  before  the  Sound  dues 
could  be  paid  :  it  was  held,  that  the  voyage  not  being  thereby  delayed, 
though  the  occurrence  was  foreseen  and  intended,  the  policy  was  not 
avoioed,  but  the  underwriters  were  liable  for  a  subsequent  loss  of  the  ship 
by  the  perils  of  the  sea  (A*).  So  an  insurance  on  goods  shipped  on  a  cer- 
tain voyage  is  not  avoided  by  the  ship,  while  lying  in  a  roadstead  at  anchor 
under  oracrs  of  the  convoy,  and  after  a  sienal  to  prepare  for  sailing,  and 
about  the  time  when  the  signal  for  weighmg  was  made,  taking  in  other 
goodfl  on  board,  by  which  it  was  found  that  no  delay  was  occasioned,  and 
Uiat  the  ship  got  under  weigh  as  soon  as  she  could  otherwise  have  done(/). 
On  a  policy  at  and  from  Pemambuco,  or  any  other  port  or  ports  in  the 
Brazils,  to  London,  '*  beginning  the  adventure  from  the  loading  the  goods 
on  board  the  ship,  on  the  *  termination'  of  her  cruiie,  and  preparing  for 
her  voyage  to  London."    The  ship,  on  the  termination  of  her  cruize, 

(/)  HartUy  v.  Buggin,  2  Park,  Moore,  369;  3B.  &  B.  158;  Ham- 

Ids.  468;    1  Marsh.   Ins.   194;    3  mtrndv,  Reid,  A  h,  ic  A.  72. 

Doogl.  39 ;    S.  P.  Purkinum  v.  Col-  (i)  Bcitomlgy  v.  Bovilt,  7  D.  &  R. 

litr,  2  Park,  Ins.  476.  702  ;  5  B.  £c  C.  210. 

Or)  InglU  Y.  Vmui,  3  Camp.  447.  (k)  Carmaek  v.  Glad^^nt,  11  Eut, 

— Ellenboroiigh.  347. 

{h)  Solly  V.  Whitmort,  5  B.  &  A.  (/)   Larocht  v.  Oswin,    12   East, 

45;  and  see  Fonhaw  v.  Chabert,  6  131. 
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toochtd  at  Pcmunbueo;  but  Ciiling  to  procare  a  can«  Q>en,  At' 
cwdcd  for  5l.  Silvndar,  uid  vii  lost  on  her  voyage  uhlxr:  lb'~' 


b«U,  th»  the  aliip'a  urocvcdiiig  fiir  St  Sdrujor  wu  no  dn-urfioD^a). 

Dtil  it  li  nut  an  Iniiilipd  condilion  in  h  common  policy  oii  iliffi  ■ 
iVolglit,  lliat  Iht  ahip  ihiill  not  tntdo  in  the  cotmr  of  Lcr  wj^i^tl  A 


i^  delay 


of  tlie  inniKn.     Therefore,  where  a  «tijjt  vnu  compelled  in  ihe'aw— I 
h»T  vnjruitf  to  enter  a  port  (m  the  pinrMwci  of  ubioiniiw  m  n< 
of  pniriilnnii,  which  (he  could  nat  obtain  before  in  uic  lu 

iM*on  of  ■  noarcily  at  her  liidhg  port* ;  nnd  durinr  lierju«i__ ,  _ 

Uu  uurt  M  rntcred  for  that  purjHne,  ilia  tuak  on  btuKtlbuIlMn  AfWM 
(Iviglit,   which  the  jury  found  did  not  occauan  anjr  dcU^  in  the  nftpi 


liberty  1 


ii  no  demtioa  to  uke  in  merchoiidiM  de 


i 


allowed  for  her  remaining  there  (p)  ■     On  a  policy  u  and  finoi  Londoi 
Nev  -South  Walea,  and  thence  to  the  ship's  loading  port  or  poitaio 

Bolt  Indie*,  and  elsewhere,  and  thai  bUc  might  proceed  aod  lail  to^i 

tuucli  and  slay  at  any  porti  or  pi  icei  vliatsoever  sod  vbereaoetec,  *a2, 
for  any  purpoie  nliataoeTcc;  the  skip  suled  from  London  with  ctntiA 
to  New  South  Wole^  where,  bavujg  discharged  thenii  alie  ptocveitiA 
UlMt  to  Batavia,  wncK  die  took  on  board  s  Dsantity  of  imii.  utd  Jfc^ 
charged  the  name  nt  Sourabaya,  nnd  was  there  loaded  with  a  full  carfTOif 
rice,  with  which  slic  proceeded  to  ttie  Mauritius,  where  it  waa  difcxu'errf 
that  the  had  sustained  an  injury,  and  she  was  aceurdiiigly  broken  up: 
the  Court  hcid  lliis  to  be  no  deviation,  although  it  was  ioiistcd  that,  b; 
the  ternia  of  the  policy,  the  ship  was  only  warranted  to  go  to  her  loadinj 
porta,  and  not  to  trade  or  lake  in  a  fresh  cargo  (q). 

3.  Under  what  Circumitances  a  Ship  min/  enter  a  Port  tcil/umt  btaf 
guilli/  of  a  Detiiilwii.] — Policies  are  lometiinci  effected,  contaiiung  s 
clause,  by  which  liberty  is  given  to  touch  at  a  port  for  any  purpose  what- 
ever, which  includes  the  liberty  to  touch  for  Ihe  pur|>ose  trf  taking  on 
board  part  of  the  goods  insured(r].  If  liberty  be  given  to  touch  at  a  poi^ 
the  contract  not  defining  for  what  purpose,  but  a  communication  haTioe 
been  made  to  the  underwriter  that  Ihe  ship  was  to  touch  for  a  purpose  of 
trade,  it  shall  be  intended  as  n  liberty  to  touch  for  that  pirpo9e(i),  Eluta 
permission  to  touch  and  stay  at  a  place  confers  no  privilege  to  thf  insnred 
to  bre.-ik  bulk  or  to  unload  any  part  of  the  cargo,  and  if  he  do  the  pofict 
ii  avoided  (t).  So,  a  vessel  having'  liberty  (o  discharge  goods  at  a  ptrtl- 
cuUt  place,  was  held  not  at  liberty  to  take  in  anywhere  (»). 

Under  a  liberty  to  stay  and  touch  at  all  ports  for  all  purpoaes  wliala>- 
ever,  the  stay  must  be  for  some  purpose  connected  with  the  furtberaDOt 
of  the  adventure;  and  wlictbcr  the  purpose  be  within  the  scope  of  the 
policy  ia  a  question  for  the  (Jourt  (x). 


(n)  Lambert  1.  Liddard,  1  Marsh. 
149;  5  Taunt.  480. 

(g)  Raiiu  y.  Btll,  9  East,  195. 

(p)  [/rguAarl  V.  Barnard,  ITlual. 
450. 

(d)  Arvut  V.  Innei,  4  Moore,  160. 

(r)  VuUtt  V.  AUautt,  3  TaunL 
419. 

(i)  Urguhart  v.  Barnard,  1  Tiont. 


<t)  Sini  T.  WardtU,  2  Pufc,  Im. 
43B  ;  2  Esp.  GIO.— KeayoD. 

(u)   Sktriff  V.  Pottt,  2    Paik-lM. 

439  :  S  Esp.  se.-Elleaboioogb. 

(r)  Langhem  V.  JUkuU,  4Taant 
511.  The  policy  not  limiting  tbedne 
of  slay,  whether  a  ship  baa  aUj«d  M 
nnreaionable  time  for  the  pwpoM,  i* 
purely  a  question  for  tbe  jai^. 
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Where  a  vessel  sailing  from  London  to  Grenada  was  insured  on  freight 
at  and  from  Grenada  to  London,  and  arrived  in  safety,  and  proceeded  to 
deliver  her  outward  cargo  in  different  bays  of  the  island  (where  there  ii 
but  one  custom-house),  and  was  lost  in  entering  a  bay  to  which  she  was 
going  for  the  double  purpose  of  delivering  the  remainder  of  her  outward, 
and  taking  in  a  homeward  cargo  :  this  was  decided  to  be  no  deviation. 
and  that  the  underwriters  were  liable  for  the  loss  of  the  homeward 
freight  (2), 

4.  Circumstances  under  which  the  Entering  a  Port  will  he  a  Deviation^ 
—If  goods  are  insured  on  board  a  ship  from  London  to  Nantz,  with 
liberty  to  call  at  Ostend,  and  she  is  cleared  only  for  Ostend,  but  sails  di- 
rectly for  Nantz,  tliat  being  the  known  course  of  the  trade,  in  order  to 
save  certain  duties  both  in  England  and  France ;  this  is  no  fraud  on  the 
underwriter,  so  as  to  vacate  the  policy  (a).  In  one  case  a  policy  of  in- 
surance on  pearlashes  contained  the  usual  clause,  that  the  goods  were  to 
be  free  from  average  under  three  per  cent,  and  the  voyage  was  described 
to  be  from  Liverpool  to  London.  The  captain  also  took  in  goods  at  Li- 
verpool for  Soutnampton.  Tlie  vessel  met  with  bad  weather  before  she 
reached  Southampton,  and  the  water  pumped  up  took  the  colour  out  of 
the  captain's  clothes,  which  showed  it  was  much  impregnated  with  the 
pearlasn.  On  arriving  at  London  (after  discharging  part  of  the  cargo  at 
Southampton),  tlic  pearlashes  were  for  the  first  time  examined,  and  it  was 
discovered  they  had  sustained  a  loss  of  sixty  per  cent.,  and  were  in  a  state 
of  solution,  whicli  it  was  proved  could  not  take  place  in  less  than  three  or 
four  weeks.  The  vessel  nad  fine  weather,  and  was  six  days  going  from 
Southampton  to  London  :  it  was  held,  first,  that  the  voyage  was  the  same 
as  descrioed  in  the  policy  up  to  the  time  of  the  ship's  deviating  from  the 
direct  course  from  Liverpool  to  London,  in  order  to  put  in  at  Southamp- 
ton ;  secondly,  that  it  was  properly  left  to  the  jury  to  say,  whether,  pre- 
vbus  to  the  point  of  deviation,  the  pearlashes  had  suffered  a  loss  of  above 
three  per  cent  (6).  Calling  at  Dover  for  a  Mediterranean  pass  in  an  in- 
lured  voyage  from  Dunkirk  to  Leghorn  was  held  to  be  a  deviation  (c). 

In  a  policy  of  insurance  at  and  from  London  to  Berbice,  after  the 
clause  *' DCfi;inning  the  adventure,"  &c.  were  inserted  the  words  "  at  sea;" 
and  at  the  bottom  of  the  policy,  the  words  '<  on  ship :"  the  ship,  without 
express  leave  so  to  do,  stopped  at  Maderia,  by  which  means  she  lost  her 
convoy,  and  was  captured  on  her  way  thence  to  Berbice :  it  was  decided 
that  the  insertion  of  the  above  words  did  not  imply  that  the  risk  com- 
menced at  sea,  so  as  to  justify  the  deviation  ;  though,  at  the  time  of  ef- 
fecting the  insurance,  the  underwriters  were  informed  that  the  ship  luid 
been  at  Madeira  (</).  So  where  a  vessel  sailing  from  Dartmouth  to  Liver- 
pool put  into  Loo,  a  place  she  must  of  necessity  have  passed :  it  was  held 
to  be  a  deviation,  although  no  accident  h^pened  there,  but  she  was  lost 
after  she  got  out  to  sea  again  (c). 

Where  a  ship  was  insured  from  London  to  Berbiec,  with  an  extensive 
liberty  of  touching  and  trading  at  all  places,  it  was  considered,  that,  by 


(«)  Warr9  v.  miler,  7  D.  &  R.  I  j 
4B.&C.S38;  1  C.5tP.237. 

(a)  Planche  v.  FleUhtr,  1  Dougl. 
351. 

(6)  Hare  ?.  7  ratii,  7  B.  &  C.  14 ; 
9  D.  &  R.  748. 


(e)  Tnonton  v.  Guyon,  3  Park,  las. 
438.— Msns6eld. 

(d)  Redman  v.  Loudon,  1   Marsh. 
136  \  5TsQDt  4G2 ;  3  Cssap.  503. 

(e)  Fox  V.  Black,  2  Park,  Ins.  488. 
—Yates. 
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puttiiift  into  Mndeicft  and  slaying  tlicK  afltr  the  eonvoy  « 
Hilcd  hnd  proceeded  on  the  voyago,  the  wan  giiilly  of  k  *~ 
■liicluirg«d  tlie  underwrilera  (_/).     Whprc  a  ttiip  Inmi 
LinUia  liad  liberty  to  mil  at  onv  nnc  port  in   Portugnl   (-.   ^^ 
nthataoaviT,  oud  aftn-  leaving  liisbon  auiliHl.  to  csniplela  bor  e_ 
fato,  a  port  to  Ihu  Hiulhwaid :  it  vas  held,  tliul  the  poraiiMton  n 
rcMrainvU  to  the  northward  ports  on  her  way  U>  England,  aitd  that  she  M 
dtvlaud  hy  goiag  louthwurd  ( g). 

A  policy  Ilia  effected  "  at  itnd  from  SingaiMre,  I'ciiang,  Mnlacvii  Bit 
Batavia,  all  nr  any,  tu  the  ahip'i  port  of  diacharge  in  Europe,  wilhlcm 
lo  touvli,  Hlay,  and  trade,  at  all  or  any  potts  or  places  n-nnt>orTa<Hl 
wliercioever,  in  the  East  Indies,  Pcmia,  or  elaenhere,  ibc.  apon  goaAn 
in  certain  rcueli,  beginning  tlic  adventure  from  the  loading  there  uf  Ai 
•aid  shipi  at  above."  The  sliip  took  in  part  of  her  cargo  at  Batavia,  ihek'. 
vent  to  Sourabaya,  another  port  in  the  East  Indies,  (nut  in  the  cotinsiC. 
a  voyage  fToin  Datnvia  lo  Europe,  and  not  specified  by  name  in  ihr  p^ 
liey),  and  took  in  other  gcwdi,  tlien  returned  loUatavia,  whence  >he*ft»> 
Wards  iniled  fur  Europe,  and  vaa  lost  by  perili  of  the  sen :  the  Court  da 
cided  that  going  to  Sourabaya  was  no  deviation,  ond  that  the  ^oodi  tbcru 
tak>n  on  board  were  protected,  as  that  nas  a  loading  port  iritliin  the  p** 


"in. 


irapDlicyinraringalnigBiiline  "at  and  tiom  L.  toS^  and  d 

0  Barcelona,  and  at  and  from  thence  and  two  other  ports  in  Spain  lo» 
port  in  GtenI  Brilain  :"  it  was  held,  thiil  Sdvi',  a  pUci-  lying  in  a  bar, 
having  warchoiifea  and  a  Jetty,  vith  a  depth  of  water  autBcient  for  feine- 
caa  but  not  for  large  ships,  and  a  good  roadstead  anchorage  where  diip* 
lie  and  arc  loaded  by  means  of  sinail  craft,  having  also  a  citstom-hoaM 
and  officers,  is  a  "port"  within  the  raeaningof  the  policy  (i).  In  anothrr 
case  policy  on  ship  "  nt  and  from  Antigua  to  England  with  liberty  b> 
touch  at  all  or  any  of  the  West  India  islands,  Jamaica  included  :"  it  wit 
decided  that  the  ship  under  the  direction  of  this  policy  might  touch  at 
any  of  the  West  India  islands,  although  not  in  the  airect  course  from  An- 
tigua to  England,  and  stay  at  such  as  she  visited  the  time  necoaaiy  tir 
cam^te  her  homeward  cargo  (k). 

5.  Jn  teiut  order  Porls  must  be  entered  lo  prroenl  a  Devialion.') — If 
ports  of  call  are  named  in  a  policy  in  a  successive  order,  the  ship  mnl 
take  them  in  the  same  succession  in  which  tliey  are  named ;  but  if  tlx; 
are  not  named  in  any  order  in  the  policy,  they  must  be  taken  in  the  order 
in  vliich  they  occur  in  the  usual  and  most  convenient  and  practicaUe 

(f)  Willlamtv.Sliee,SCamp.i69.  shall  ariive  at  ber  hat  loadiag  port  !b 

— tllenborouijh.  the  East  lodies  or  C. :  bald,  that,  bj 

(t)  "iKS  *■  Ifirner,  2  Park,  Ins.  the  usage  of  (be  East  India  trade,  thu 

444  ;   1   Marsh.  las.   161 ;  I  Marsh.  poitc;  cavers  an  ialermediate  voyage 

lS3-~KeDyon  ;     S.   P.   Fanktn    r.  from  M.  to  B.,   lbs  vessel  ani>iag  at 

Bw«,  2  Park,  Ids.  44S.  M.  loo  lale  lo  proceed  (hat  seaaon  t» 

(h)  HunU>-i.LtalhUu.iOB.St.C.  C. ;    Grtgory  v.  Chrittit,  3   Dooel. 

858;  S.  Cm  error  cooiirnied  Ltalh-  419;  Park,  Ins.  14,  66,  63. 

%  V.   Uanur,  6  M.  &    P.  4S7  )  7  (i)  Sia  lamnnct  Company  a/'5n(> 

Bing.  517;  1  C.  it  J.  423;  1  Tjr.  /axrfv.  C«in,  4  Bligb.N.S.  578  ;  » 

355.    Policy  ■'  oa  goods,  specie,  and  Dow  &  Clirk,  139. 

effects."  SI  and  fiom  Londoa  to  M.  &  (it)  Af«ica^e  V.  Parry,    4    Campt 

C,  vilh  liberty  to  touch,  sliy,  and  133.— Cibbs. 
trade  at  any  porls,  &c.  ualil  Ibe  vessel 
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oourse  of  the  voyage,  not  according  to  the  shortest  geographical  distanceff. 
Thus  upon  a  policy  from  London  to  Trinidad  or  the  Spanish  Main,  with 
leave  to  call  at  all  or  any  of  the  West  India  islands  or  settlements,  and 
with  liberty  to  touch  and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever,  the  assured  must  take  all  the  ports  at  which  he  touches  in 
the  same  succession  in  which  they  occur  in  the  course  of  his  voyage  in- 
sured. But  if  he  be  lost  in  steering  for  an  island  not  in  the  outward  course 
of  his  voyage  to  Trinidad,  it  is  for  the  jury  to  consider  whether  he  had  not 
abandoned  the  intention  of  going  to  Trinidad,  and  restricted  himself  to 
the  residue  of  the  voyage  only  (/).  So  under  a  policy  of  insurance  on 
goods  from  A.  to  B.,  C.,  and  D.,  the  risk  attached,  where  the  ship,  which 
was  captured  before  the  dividing  point,  sailed  with  intention  to  proceed 
directly  to  D.,  without  first  visiting  the  intermediate  places.  Though,  if 
she  haa  meant  to  go  to  more  than  one  of  the  places  so  named,  she  must 
have  visited  them  in  the  order  in  which  thev  stood  in  the  policy  (m). 

Under  a  policy  from  London  to  the  ship  s  discharging  port  or  ports  in 
the  Baltic,  with  liberty  to  touch  at  any  port  or  ports  for  orders,  or  any 
other  purpose ;  the  ship,  in  touching  for  orders  before  she  had  selected 
her  port  of  discharge,  is  not  confined  to  take  the  ports  in  the  successive 
order  in  which  they  lie  in  the  course  of  the  voyage,  but  may  return  to  a 
port  she  has  quitted  for  orders  as  to  her  port  of  discbarge.  Aflter  she  has 
selected  her  port  of  discharge  she  must  touch  at  ports  only  in  their  sue* 
cessive  order  (n). 

6,  Deviation  from  Necessity  generally. '\ — ^The  implied  contract,  of  which 
we  have  now  been  treating,  not  to  deviate,  gives  way  to  circumstances 
in  which  the  ship  is  compelled  to  do  Bojrorn  necessity;  but  then  she 
must  pursue  such  new  voyage  of  necessity  in  the  direct  course  and  in 
the  shortest  time,  otherwise  the  underwriters  will  be  discharged,  (o). 

7.  Deviation  from  Stress  of  Weather.'] — Going  into  port  to  repair  the 
effect  of  stress  of  weather  is  a  justification  for  a  ship  leaving  her  direct 
course,  and  no  deviation  (p).  And  if  a  ship  be  driven  out  of  her  course 
by  a  storm,  she  is  not  obliged  to  return  back  to  the  point  whence  she  was 
driven,  but  may  make  the  best  of  her  way  to  the  port  of  destination  (q). 
So  if  a  ship  be  driven  out  of  her  loading  port  into  another  port,  and  being 
there  she  does  the  best  she  can  to  get  to  her  port  of  destination,  she  is 
not  obh'ged  to  return  to  the  port  whence  she  was  driven.  Neither  is  it 
a  deviation  if  she  complete  her  lading  at  the  port  into  which  the  was 
driven.  In  the  principal  case,  however,  there  was  a  custom  to  warrant 
this  (r). 

Where  the  captain,  being  delayed  by  adverse  winds  and  danger,  puts 
into  a  place  of  safety  in  his  course,  and  sends  ashore  for  provisions,  it  is 
not  a  deviation  (i ).   If  a  ship  be  forced  by  stress  of  weather  into  any  port^ 


(/)  Gairdner  v.  Sen^mte,  3  Taunt. 
16;  and  see  Bragg  v.  Anderson,  4 
Taunt.  229. 

(m)  Marsden  v.  R<td,  3  East,  572. 

(n)  Andrews  v.  MtUith  (in  error), 
5  Taunt.  496 ;  2  M.  &  S.  27 ;  16 
East,  312 ;  and  see  Driscol  v.  Bovil, 
1  B.  &  P.  313. 

(o)  Lttvabrg    v.  Wilton,    Bito    v. 


Fletcher,  and  Lavabre  v.  Walter,  1 
Dougl.  284. 

(p)  Guibert  v.  Readshaw,  2  Park, 
Ids.  454. 

(q)  Harrington  v.  Halkeld,  2  Park, 
Ins.  455. 

(r)  Delany  v.  Stotldart,  1  T.  R.  22. 

(«)  Thomas  v.  Roiial  Exchange  As» 
surance  Company,  1  Price,  195. 


tlw  b  not  proti»c(«d  in  brcftkine  balk  while  M  mcfa  port  j  ■•  if  tU  is  k    ' 
■TOidi  ihc  policy  (I). 


Dtviution  tostek  (Uinvotf.'] — II  i-t  nut  aderUUnD  for  a  iJijit  lalmtt* 
M  all  cuncvmnl,  uiiIeM  uxpivtalv  prt^ihiivd  b^  the  Una»  of  ibc  pclkr(4  J 


Tdcultir  track  fur  Uil-  iiurpoMi  ur««>U«i:  coukot,  when  homifidr  fa 
of  all  conti^niHl,  uiiIeM  uxpivtalv  prt^ihiivd  b^  tlic  Icmu  of  lb«  ,. 
WhvTRgondtwcreinninnlthim  Heligoland  to  M«iitp|,  wiiblibeitjr 


«t  wxy  porti,  ond  to*cck,  join,  tmd  exFhansc  convoy,  irurwili'dfrMbM  I 
mpture  ill  [)io  port  uf  Mmnvl,  oiid  tliu  aliip  ntilod  from  HfflgelMid  vk  \ 
main  to  go  to  (lulteiibiirub  to  know  wliutlivr  to  proceed  to  AslHtl  ■ 
UmdcI.  and  wai  capLircn  in  hrr  way  ki  fiotU'nbmgli,  vlncb  i>  is  At 
track  cithrr  to  Anbolt  or  Mcmcl:  tliu  C«urt  dccidnl  thut  tluiwvuta 
COiuld«rail  OB  a  voyngv  to  Mcuul,  allluMiKli  it  was  subject  to  be  i  \av%tk 
•cconltng  to  L-ireum»tunix'<  upon  tliv  uliip*  ■rriml  at  Gottuobui^i  <ai 
tlicrcront  Iha  Tuk  connncnccil  on  her  Icariiig  HcJigolaiul ;  attdllKdi^ 
never  having  reached  Ontlciihureh,  tlio  purpose  of  goiiig  tiiitlffT  fbc  ■• 
der»  vm  merely  ou  intcntiun  tn  ucviii*.  nbicli  did  not  vairsie  ibe  nali?; 
Dritliw  WM  it  ■  reitnuut  uu  the  captain '■  judKmeut  as  to  the  (diet  4 
•wling  cunvoy,  It  not  nppf aring  tliat  he  could  nare  met  witb  cokw]  ht- 
fore  the  capture;  and  conieiiueiitly  the underwiiter  was  liable (i^). 


.  Dnktion  _fnm  Cosimi&im  Igr  a  Kiag't  SA^.1 — Whnc  n  Volak 


nmi&im  Igr  a  Kiag't  SA^.I — W 

fiDtn  Hidl  to  St  Pttetihwrgh.  hariw  aailed  onder  ooBMylu 
Ibe  Sound,  was  afterwards  stopped  ir  her  conne  by  b  king's  sfarp  in  At  -i 

Bnllic.  from  nti  Hpiireliension  of  lioalililiee,  for  eleven  days  ;  mid  ihra  pro- 
ceeJfd  to  ,i  point  of  rendezvous  for  convoy,  where  <;hp  icaiti^d  seven  dsTi 
longer,  and  ihm  snilcd  under  convoy,  ILII  tlic  km'^'  Mtilccr  rt-e?ivpd  latA- 
ligenc?  that  a  hostile  embargo  was  laid  on  British  ships  at  St  Peterdmchi 
when  he  ordered  the  fleet  back  to  the  place  of  rendezvous,  whraoa  no 
ship  returned  to  Hull ;  it  was  held,  under  these  circumstances,  that  Qk 
loss  of  the  voyage  was  not  attributable  to  the  arrest  or  detainmoil  cf 
kitiBB,  &:c.,  but  immediately  to  the  fear  of  the  hostile  embarf(o  ia  the  pert 
of  destination,  and  tlierefore  not  within  the  policy ;  though  if  iha  ship 
had  not  been  detained  in  the  first  instance  by  the  king's  ofiicers,  sbe  wo^ 
have  arrived  in  time  at  St.  Fetersburgb  to  have  delivered  her  cargo  brfim 
the  embargo  {y). 


'olicy  on  goods  on  board  a  particular  ship  from  A.  1 
and  fir       ■■•-■' 


only  ;"  in  the  course  of  the  vovage  from  A.  to  B.  the  slup 
was  carried  out  of  the  course  of  tbc  vovage  by  a  king's  ship;  but  haag 
aflervards  released,  slie  proceeded  on  the  voyage  insured,  and  while  ■> 
proceeding  tlie  goods  insured  sustained  sea-damage  ;  the  underwrito* 
were  held  liable  for  this  loss  (s). 

But  it  is  a  deviation,  If  the  master  leaves  a  port  for  a  particular  pdr- 
pose,  by  the  command  of  the  captain  ofa  king's  ship  lying  there,  whhoot 
any  remonstrance  (a). 

10.  Dtviution  from  the  HvctHilj/  ofa  Port  to  tuAicA  the.  Ship  u  bound.'] 
— If  a  ship  with  goods  on  board  insured  to  a  foreign  port,  learoing,  in  the 
course  of  her  voyage,  tliat  an  embargo  is  there  laid  on  all  ships  of  b«r  na- 
tion, waits  at  some  place  as  near  thereto  as  she  safely  can,  till  the  embaigo 

(t)^""  V.  WardtU.  aEsp.61S;  (y)  Fn-iMr  v.  Chnstit,  11    EM. 

3  Paik.  Ids.  438.-KeDyan.  205. 

(«)  D'Aguilar  V.  Totin,  Holt.  185;  (0  Sroll  v.  Thamfi««,  1  N.  R.  181. 

3Marsb.S6S;  11  £iit.22.  {a)  Phtlpi  i.  Autdja.i  Ctatp.Zlfi. 

(t>  Hiultoa  V.  AllnuU,  I  M.  &  S.  — Elleoborough. 
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is  removed,  the  goods  will  in  the  meantime  be  protected  by  the  policy, 
-while  the  voyage  remains  legal.  But  if  she  might  upon  such  an  occasion 
put  into  a  fnendly  port  adjoining  to  her  port  of  destination,  and  instead 
of  doing  so  she  sails  back  for  her  port  of  outfit,  and  is  lost,  she  will  be 
ccmsidered  as  having  abandoned  the  voyage  insured,  and  the  underwriters 
irill  be  discharged  (6).  In  another  case  it  was  decided  that  if  a  ship  in« 
sored,  on  arriving  off  her  port  of  destination,  be  prevented  from  entering 
it,  from  its  being  in  the  hands  of  the  enemy,  or  from  being  ordered  away 
bv  the  English  commander  there,  the  policy  does  not  remain  in  force  till 
she  reaches  a  port  of  safety  (c). 

Where  a  policy  of  insurance  contains  no  warranty  against  seizure  in 
port,  if  the  ship,  to  avoid  such  seizure,  nms  to  sea  before  she  is  properly 
Icwded,  and  is  in  consequence  obliged  to  go  to  a  port  out  of  the  direct 
course  of  the  voyage  Insured,  the  underwriters  are  liable  for  a  subsequent 
lois  (</).  But  it  would  be  otherwise  where  the  policy  contains  a  warranty 
against  seizure  in  port  (e). 

6.  The  Voyage  must  be  legal.] — The  next  implied  warranty  we  shall 
notice  is  that  the  proposed  voyage  must  be  a  legal  and  justifiable  one,  both 
as  it  regards  its  object  and  its  destination ;  and  it  must  be  carried  into  ef* 
feet  with  a  due  attention  to  the  statutory  enactments  of  this  country  for  its 
regulation.  It  may  be  laid  down  that  if  there  be  an  infirmity  in  any  part 
of  an  integral  voyage,  it  will  make  the  whole  illegal,  so  that  the  insured 
cannot  recover  upon  a  policy  on  any  part  of  it(f)»  Thus  if  there  be  any 
iDegality  in  the  commencement,  and  an  insurance  be  effected  on  the  latter 
part  of  the  voyage,  which,  taken  by  itself,  would  be  legal,  still  the  assured 
cannot  recover  on  the  policy  (g). 

So  if  a  ship  be  insured  **  at  and  from  A.  to  B.,'*  and  there  be  any  ille- 
gality in  the  traffic  during  her  stay  at  A.,  the  assured  cannot  recover  on 
the  policy  for  a  loss  happening  between  A.  and  B.  Yet  an  insurance  on 
a  ship  for  a  particular  voyage  is  legal,  though  she  may  have  done  some 
act  in  a  former  voyage  for  which  she  was  liable  to  seizure ;  and  the  goods 


(6)  Blackenhagen  v.  London  Asm- 
ranee  Company t  1  Camp.  454. — El- 
leoboroiigh ;  S\  P.  Anon,  1  Camp. 
456,  D. 

(c)  Parkin  v.  Tunno,  2  Camp.  69; 
11  East,  22 ;  and  see  Nielson  v.  De 
la  Cour,  2  Esp.  619.  A  policy  of  in- 
surance from  Bfistol  to  Monte  Video, 
or  oiber  port  in  the  river  Plate,  where 
the  ship,  after  arriving  off  Maldonado, 
at  the  mouih  of  the  Plate,  was  imme- 
diately ordered  off  by  the  British  com- 
mander there  (the  enemy  having  be- 
fore gotten  possession  of  every  other 
port  in  the  river),  will  not  cover  a 
loss  which  happened  to  the  goods  in- 
sured by  a  peril  of  the  sea  after  the 
ship's  departure  thence,  in  her  way  to 
Rio  Janeiro,  which  was  the  nearest 
friendly  port,  and  to  which  she  was 
under  a  necessity  of  going  for  water 
and  repairs.  Goods  insured  to  A., 
that  port  being  in  the  hands  of  the 


enemy,  are  canied  to  B.  and  after- 
wards to  C.  Their  condition  being 
here  inspected  for  the  first  time  from 
the  original  sailing  of  the  ship,  they 
are  found  to  be  almost  entirely  de- 
stroyed by  sea  damage,  which  might 
have  happened  partly  in  the  voyage  to 
A.,  or  entirely  in  passing  from  A.  to 
C.  The  underwnters  are  not  liable 
for  any  part  of  the  loss,  there  being  no 
distinct  evidence  that  the  goods  were 
injured  while  they  were  protected  by 
thie  policy. 

(d)  O^Reilly  v.  Gonnt,  4  Camp. 
249.— Gibbs. 

(e)  O'Reilly  v.  Royal  Exchange 
Assurance  Company,  4  Camp.  246. — 
Gibbs. 

(/  )  Bird  V.  Pigou,  2  Selw.  N.  P. 
981.— Kenyon. 

(g)  Marryati  v.  WiUim,  8  T.  lU 
31 ;  1  B.  &  P.  430. 


may  Iw  iiiiuml,  tliough  purchued  nilh   the  ptaceedt  of  n  forme  U^ 
ttno  (A). 

If knuwUrwil  under  n chuln^pHrty,  slijiululing  for  avuytgeatmA 
tpart  \»  iiiviai,  Ktnile,  tluit  tiilmlcie*  nnl  nruveiit  his  iii(uriiigaii,n>cM^ 
J«cl  him  lo  Rirfeinirc  tbr,  tlic  port  antecedent  lo  tliu  illp^  acl,fiir  «W 
cannot  be  cnrnpellcd  to  pcrfona.  nor  c^nfurcr  tlic  payineol  of  frnjiht  m  lit 
Illegil  port  of  till-  advtuilurv,  it  may  Iw  iircsumcd  that  he  will  ahmte 
h(.). 

1.  SoiliBg  III  a  Port  mtdtr  Emhargit.^ — A  voyage  contrary  to  tbeR{B- 
latioiia  of  uii  embargo  laid  on  porti  by  the  king  in  time  of  war  ii  iBtfN, 
Mid  enniiut  be  tlie  BuUrct  of  a  pulicy(l().  tint  n  ship  declined  ta  a  ;« 
notified  In  be  under  bfochade,  will  not  rnake  llie  voyage  illegal  in  iU  i>- 
oeption,  lU  the  vesse\  miglit  have  Bailed  for  the  purpoite  of  inijiiifinf;  aW 
ther  Ibe  blockade  exitted(/). 

And  wlivri!  a  ship,  the  eargo  of  nliich  ii  insured,  nu]>  tton)  a  Bntiih 
jiort,  and  notice  it  nfierwards  given  in  the  Gazette,  tlmt  Itie  foreign  fOI 
to  which  alio  i>  bound  is  blockaded,  it  i*  a  qucilion  of  fact  f<ir  the  jutt,  in 
an  action  upon  the  policy,  the  ship  having  beeu  captured,  wbetlier  tW 
captain  knew  of  the  blockade  or  not  (in). 

2.  Sailing  loa  IloitiU  Perl.'] — Apolicy  of  insuraDce  is  not  vitiated  W 
giving  Isdve  lo  the  ship  to  proceed  to  any  port  in  a  particular  ees,  in  afaiM 

p  mna  He  both  bo*tile  and  neutral  pott^  unleu  itcon  ba  abowo  t]utit*K<  ' 
Intandtd  the  ibipahould  in  fact  proceed  to  one  of  the  former  (n).    Aodia 
general  a  voyage  mny  be  insured,  if  the  adventure  be  legai,  and  do  not 
CDiilravcnc  the  spirit  ofnn  order  of  i:ounfil(()"). 

All  order  of  council  |H'rmiiliiig:  the  cotisignei:  of  goods  coming  from  aa 
enemy's  country.  ivLllioiit  n  liciisi',  lo  hm<\  llicm  licre  .m  condition  of  im- 
mediately re-exporting  them,  does  noi  so  legalize  the  voyage,  as  lo  cnaUt 
the  master  of  a  ship  to  recover  his  freight  (p). 

3.  Illfgal  TruiJin?.]— The  implied  warranty  as  to  the  leplity  of  ibt 
voyage,  includes  within  it  the  underetanding  that  the  veaael  is  not  lo  en- 
gage in  anv  illegal  tiading,  by  which  she  may  render  henelf  liable  to 
seizure.  Thus  where  a  party  insured  to  a  certain  amount,  in  one  pdkTi 
goods  to  be  thereafter  specified,  and  in  the  specifications  afterwards  madft 
by  him  were  included  eomegoods,  the  exportation  of  which  wai  prohibited 
under  pain  of  forfeiting  the  goods  tliemselvcs  and  treble  their  value,  and 
which  also  induced  the  forfeiture  of  the  ship:  the  policy  was  h«ld  to  ba 
avoided  in  tolo(g).  So  where  a  Swedish  ship  was  insured  at  and  frMU 
her  loading  port  in  the  East  Indies  to  Goltenburgh,  and  part  of  the  cu^ 
was  laden  in  a  British  port  in  the  East  Indies,  the  insured  could  not  re- 
cover, the  voyage  being  in  contravention  of  the  navigation  laws  (r), 

CO  Hint  V.  ApplttBit.  8  T.  R.  562.  610.— Elleahoroueh  ;   Wright  y.Wd- 

(i)  Siattl  V.  Rniwi  F.tcha«ge  Can-  bU,  1  Chit.  A9 ;    S,  P.  Anm.   I  Chit, 

panw,  4  Taunt  856".  49,  (a). 

<;^)  Dilmadi  V.  iUlU«x,   1   Park,  (o)  Alkinun   v.   AblK.ll,    11   East, 

Ins.  357  i  1  T.  H.  85.  n.  135  ;  I  Csmp.  635. 

(0  DalgUiih  V.  Hudean,  5  M.  &  (p)    Mtilltr   v.   Genuni,  3  TaonU 

P.    407  ;    7    Bing.  495 ;    Naytor  v.  394. 

TtvUr,  4M.  &  U.526;  9  B.  &  C.  (f)  l-arkiav.  Dick,  11  East,  503 : 

718.  S  Cimp.  S31  ;    litrtni  v.  Raehtr,  1 

(m)  Harralt  T.   Wi,t.  4  M.  k  R.  W.  Black.  314. 

621  :  9  B.  it  C.  712.  (r)  Chalmti-S  V.  Btll.  3  B.   &  P. 

(n)  Mulltr  T.  Thampun,  2  Camp.  604 ;    and  see  Jvhiutim  v.  Suites,  1 
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If  a  neutral,  in  consequence  of  an  agreement  made  in  England,  meet  a 
British  vessel  abroad,  for  the  purpose  of  receiving  gunpowder  and  arms, 
the  voyage  of  the  neutral  is  thereby  rendered  illegal  and  incapable  of  in- 
aurance,  though  the  British  vessel  have  had  a  license  to  export  such  arti- 
cles for  the  purposes  of  trade  (s). 

4.  Other  Cases.] — An  importation  of  goods  from  America,  in  a  vessel 
American-built,  though  owned  by  British  subjects,  is  not  legalized  by  the 
•tatute  49  Geo.  III.  c.  59 ;  because  that  act  is  confined  to  ships  American 

owned  (0' 

Colonial  produce  cannot  legally  be  shipped  from  the  British  West  Indies 

for  Gibraltar ;  and  therefore  the  same  cannot  be  insured  on  such  a  voy- 
age ;  and  it  matters  not  that  part  of  the  caigo  was  shipped  at  one  of  the 
West  India  Islands,  with  liberty  to  exchange  it  at  another  (which  would 
have  been  legal),  if  in  fact  it  were  not  exchanged,  and  its  ultimate  desti- 
nation was  Gibraltar.  And  the  ship  and  cargo  being  lost  off  Gibraltar, 
though  the  assured  could  not  recover,  yet  the  premium  having  been  paid 
upon  an  illegal  insurance,  cannot  be  recovered  back  (u). 

It  is  no  breach  of  neutrality  for  a  neutral  ship  to  carry  enemy *8  pro- 
perty from  its  own  to  the  enemy's  country;  the  voyage  and  commerce  not 
oeine  of  a  hostile  description,  nor  otherwise  expressly  or  impliedly  forbid- 
den by  the  law  or  policy  of  this  country;  though  the  neutral  thereby  sub- 
ject ms  ship  to  be  aetained  and  carried  into  a  British  port  for  the  purpose 
of  search ;  and  therefore  a  British  underwriter,  after  condemnation  of  the 
enemy's  goods  found  on  board,  and  liberation  of  the  ship  and  the  rest  of 
the  cargo,  is  liable  to  the  neutral  owner  of  goods  insured  m  the  same  ship, 
whose  voyage  was  so  interrupted,  either  as  for  a  total  loss,  if  notice  of 
abandonment  upon  the  loss  of  the  voyage  be  given  in  reasonable  time,  or 
for  an  average  loss,  if  such  notice  be  given  out  of  time  (v). 

If  a  policy  of  insurance  be  in  its  language  large  enough  to  comprise  an 
illegal  adventure,  the  underwriter  is  not  entitled  to  sue  for  the  premium ; 
therefore,  where  a  broker  effected  a  policy  with  the  plaintifi*  on  goods  oa 
board  a  Spanish  ship,  at  and  from  ^ew  Orleans  and  Pensacola,  both  or 
cither,  to  her  port  of  discharge  in  the  United  Kingdom,  with  a  memoran- 
dum of  receipt  of  the  premium  from  J.  P.  (a  merchant  in  London),  which 
policy  was  on  behalf  of  a  Spanish  merchant  at  Vera  Cruz,  and  at  the  time 
of  effecting  it  New  Orleans  belonged  to  the  Americans,  who  were  at  war 
with  this  country,  and  Pensacola  to  the  Spaniards,  who  were  neutrals ; 
and  the  object  of  the  assured  was  to  cover  an  importation  of  cotton  wool 
in  Spanish  ships  from  New  Orleans  to  Great  Britain :  it  was  decided  that 
the  underwriter  could  not  recover  from  the  broker  the  premium,  inasmuch 
as  such  adventure  from  New  Orleans  with  cotton  wool  was  illegal;  and  if 
plaintiff  intended  to  protect  it,  his  subscription  was  illegal;  and  if  he  did 
not,  it  was  void(t<^). 


Doug.  254 ;  Camden  v.  Andsrson  (in 
error).  1  B.  &  P.  272 ;  6  T.  R.  723 ; 
6  T.  R.  709. 

(t)  Gibson  v.  Service,  1  Marsh, 
119;  5  Taunt.  433;  5.  P.  Gibson  y. 
Jdair,  1  Marsh.  39. 

(0  Campbell  v.  Innes,  4  B.  6c  A. 
426. 

(ti)  Luhbuck  V.  Potts,  7  East,  449 ; 
3  Smith.  401 ;  Gray  v.  Lloyd,  4 
Taunt.  136. 


(v)  Barker  ▼.  Blakes,  9  East,  283 ; 
Bromley  ▼.  Hesteltine,  1  Camp.  75.— 
Elienborough ;  Batett  v.  Meyer,  5 
Taunt.  824  ;  Anthony  v.  Moline,  and 
Same  v.  Waters,  5  Taant.  711;  Afar- 
ryat  v.  Wilson,  1  B.  &  P.  430;  8  T. 
R.  31  ;  NorvUle  v.  St,  Barbe,2  N.  R. 
434 ;  Gill  v.  Dunlop,  2  Marsh.  440  ; 
7  Taunt.  193. 

(w)  Jenkins  v.  Power,  6  M.  &  S. 
282. 
t5 


isto 


Jitnranet. 


V 
f 

I 


7.  Tht  Ship  miat  in  nil  nectuory  Cata  laU  mvU  Camof.y~Z^fK- 
mm  who  Mpi  eoodi  on  boMJ  a  vc«mI  vhieh  «ail«  wMmmk  connj  tav 
war.  doci  Hat  hiioTn  peril  or  bet  tnkTingnaufDcbitt  licnuefor  U**la 
or  tht  ruyagr,  without  nhlch  utl  iiii«inuic«*  on  bh  gon^  ar  '  '"'' 
■lalul«  13  0rD.  Ill.c.  S7i  ulthuugh  ilm  owner  of  ilw  gooA 
intended  ihM  lliv  ilufi  thoiild  li*v«  »  wfltdect  Iic«juv;  anc. 
litnsl  At  a  dUuincc  flam  ih*  port,  and  hud  no  conoem  viA  tlM  nai^ 
Bi«Dt  of  the  ibip,  or  the  obUining  (or  h«r  fh«  nirinwmj  iliinliiiMM  i 
liccnw  lo  Hiil  without  convoy,  U>  a  port  irbich  a  *hjp  niual  DM*  «  !■ 
voyage,  i*  not  ■  (ulficivnt  licMiM  to  Mitb«*JM  bo  la  ran,  wMMt  tmm 


dR  an  TodJf  «l 


A  bcni'o  to  Gibraltar  will  not  Icgftluw  a  voywa  (o  Fatrraia,  Hai 
wid  Malta,  touching  at  Gibraltw,  aud  findiiig  Ucn  naithN-  Mmm 


convoy  (i ), 

Alt  adniimll;  liornM  obtainrd  undir  lh*  Conny  Act,  Ibr  m  Mp  M^ 
«it]iout  coDToy,  dcacrilung  her  u  bound  on  a  rayag*  to  Gibrdut,  «lM 
In  Gict  ahe  uilcd  hvnee  with  imtructiuni  lo  tnake  ihe  batt  of  W>9 
direct  tu  Polvrmo,  iritliotit  lourhiiie  at  Oibnltar,  untoas  oidercd  ial>  'it 
boy  by  nny  cniiuni  whirli  ih«  rolgTit  mtttt  in  t^Mlng  by  it,  ii  fiaaddi* 
■nd  void,  wid  will  not  legalise  an  insunuice  by  ihe  chartmr  al  rath  Af 
■ailing  without  convoy,  upon  gooda  put  an  bocxd  mad  inaMKd  baet  ■ 


itfik 


PalanBO,  fto.,  nith  lUwi^  lo  praoeed  lo  any  pwta  lo  aock  annf,  tt{ 
and  therebra  will  not  oorera  Io«  which  happened  in  the  latter  part  ''' 

■oVDgc  ;  thoiigli  t!ie  sliip  did  go  into  Gibraltar,  bting  coiii]>elled  tft 
ircsa  of  weallitr.  noainsl  tl  .-•--■-  i    i 

Tai  to  be  procurei!  llitro,  iii 
If  a  policy  be  elTecled  or 


..       .      "."■•' i'°C«)' 

forcigii  buiti  ship,  British  owned,  which  i 


rithout  conToy,  I 
(Geo.  III.  c  76,16(1), 
alp  la  llio  underwriitc.  «l 


grant  con  Toy  « 
oya  have  be«a  acnuDr 
iven  that  there  are  p 


not  required  lo  be  r^isiercd,  and  may  therrfc 

ing  within  the  ojiceplron  of  the  Convoy  Ar 

it  is  not  incumbent  on  llic  os^urtd  lo  comii 

Ihe  lime  of  makin;:   i;..    |ii.|i.'\,   il..      ■!.! 

buill(u).    Andsliip~ 

Act,  unless  there  arc  pcraoiis  at  inose  port; 

licennei.     So  it  is  not  Bufiiciont  to  stiow  tl 

appointed  from  tliose  ports,  but  proof  must    .  „ 

stationed  there  lejpilly  aiittiortzcd  by  the  Admiralty  to  appoint  t)lem(t)- 

So  to  vacate  a  policy  of  insurance  for  an  infi^action  of  the  Canvoy  Act,  il 

is  not  enough  to  show  that  the  ship  sailed  without  convoy  by  the  hatr^ 

tnenlality  nf  an  agent  of  Ihe  assured,  unless  it  appear  that  the  agad  W 

aulhorUt) J'rwu  his  principle  for  this  purpose  (c).    1(  will  be  prentmed  thrt 

the  ship  complied  with  the  provisions  of  the  Convoy  Act  till  the  cnutiKy 

is  proved  (lO- 

8.  The  Ship  mtt-it  have  a  Brilish  Crew  m  Casei  required  fy  Slalaie.l— 
The  Navigation  Act  of  C  Geo.  IV.  c.  109,  requires  that  certain  sfaqNtball 
be  navigated  by  a  crew  of  which  three  parts  are  British.     An  exemption 


(x)  Waiuhouit  v.  Couit.  4  Taunt. 
178 1  Darin  i.  NtuUm,  2  Marsh.  252  ) 
6  Taunt.  fi44  ;  Kurrtk  v.  Tanie.  I  B. 
It  A.  142  ;  1  Stark.  508. 

<y)  Ingham  r.Agntte.iSEtst.Sn. 

(i)  CoDliaued  by  43  Geo.  111.  c. 

<■)  Lmg  V.  Duff,  and  Lang  r.  Bet- 
tn,  2  B.  &  P.  309. 


(b)  D-Agvilar  v.  ToUn.  Holt,  I8S. 
— Gibbi^  5.  C.  not  5.  F.  2  UttA. 
26b;  ICdJ,!  T.  .illly,  4  Taunt.  499. 

(c)  Cartfairi  V.  AlMaU.  3  Camf. 
497.— KlIeobOTDaeli  i  M(tcit{/av.  P<r> 
ry,  4  Csrop.  135.— Gibbi. 

(d)  Thoralaa  v.  Lanti,  4  Casi^ 
33 1  .—El  knliotoDgb. 
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iff  given  if  a  due  proportion  of  such  seamen  cannot  be  procured  in  any  fo- 
reign port,  or  any  place  within  the  East  India  Company's  charter,  or  if 
the  proportion  be  destroyed  during  the  voyage  by  any  unavoidable  circum« 
stance,  and  the  master  produce  a  certificate  of  the  facts  under  the  hand  of 
a  British  consul,  or  of  two  known  British  merchants,  if  there  be  no  consul 
at  the  place  where  such  facts  can  be  ascertained,  or,  in  the  want  of  such 
certificate,  if  the  master  prove  the  facts  to  the  satisfaction  of  tlie  comp- 
troller of  customs  in  a  British  port,  or  of  any  person  authorized,  in  any  other 
part  of  the  world,  to  inquire  into  the  navigation  of  such  ship.  Under  this 
act  it  has  been  held  that  a  ship  which  lost  her  proportion  of  British  by 
death  at  Sierra  Leone,  and  could  not,  at  least  upon  any  reasonable  terms, 
replace  them,  except  with  foreigners,  was  within  the  exemption.  And  also 
that  such  a  vessel  naving  been  lost  upon  her  voyage  home,  with  an  over- 
proportion  of  foreign  hands;  although  no  certificate  had  been  obtained 
pursuant  to  the  act,  that  the  insurers  were  not  precluded  firom  recovering 
against  the  underwriters,  the  circumstance  of  excuse  being  satisfactorily 
proved  to  a  jury  at  the  trial  (c). 

And  where  a  British  subject,  purchasing  by  the  king's  license  a  hoa- 
tile-built  vessel,  which  was  not  entitled  or  required  to  have  a  British  re* 

fister,  chartered  her  on  a  voyage  out  to  the  Azores  and  home,  and  sent 
er  to  sea  with  a  crew  in  whicn  there  was  not  the  proportion  of  British 
mariners  required  by  statute  12  Car.  II.  c.  18,  s.  14,  this  did  not  avoid  a 
policy  on  the  outward  part  of  the  voyage ;  because,  non  constaty  that  the 
owners  would  not  obtain  a  due  proportion  of  British  seamen  before  her 
return.  Nor  was  it  an  objection  to  the  same  policy  that  she  was  foreign 
built;  since  it  was  held  that  the  statute  49  Geo.  III.  c  60,  s.  1,  authorized 
the  ships  of  any  country  in  amity,  by  the  king's  license,  to  bring  foreign 
produce  to  England,  though  not  English-built  or  registered,  contrary  to 
sections  3  and  10  of  the  statute  12  Car.  II.  c.  18;  and  that  a  ship  pur- 
chased by  a  British  subject  from  an  enemy  with  license,  was  the  ship  of  a 
country  in  amity ;  and  non  constat  that  such  a  license  would  not  be  ob- 
tained before  the  act  of  importation  was  complete.  And  for  the  same  rea- 
sons the  insurance  on  the  homeward  part  of  tne  voyage  was  not  illegal  (J"), 

9.  What  will  be  deemed  an  unnecessary  Delay  to  vitiate  the  Policy. "l^^ 
As  ioon  as  a  ship  is  insured  for  a  particular  voyage,  it  is  expected  that 
she  will  proceed  without  any  unnecessary  delay.  If  she  do  not,  it  is 
matter  of  evidence  to  be  left  to  the  jury,  if  such  a  time  have  elapsed  as 
amounts  to  an  abandonment (g).  In  one  case  the  defendant  executed, 
on  the  28th  of  February,  1824,  a  policy  of  assurance  of  freight  from 
Singapore  to  Europe,  with  liberty  to  sail  to,  touch,  and  stay  at  any  places 
whatsoever,  to  load,  unload,  reload,  and  for  all  necessary  purposes  what- 
ever; the  ship  sailed  from  London  in  September,  1823,  and  having  been 
detained  by  the  captain  for  his  own  purposes  at  Van  Diemen's  Land,  did 
not  arrive  at  Singapore  till  the  30th  or  March,  1825  ;  she  sailed  thence 
on  the  voyage  insured  the  3d  of  May,  1 825 :  it  was  decided,  that  by  so 
long  a  postponement  of  the  risk,  the  defendant  was  discharged,  a  juxy 
having  found  the  delay  unreasonable  (A). 

(e)  StuaH  V.  Powell,  1  B.  &  Adol.  (h)  Mount  v.  Larkint,  8  Biog.  108  ; 

266.  1  M.  &  Scott,  165  ;  Palmer  v.  Afar- 

(/)  Sneell  v.  Royal  Exchange  Ay  shall,  8  Bing.  79, 317 ;  I  M.&  Scott» 

suranee  Company,  4  Taunt.  856.  16 1  ^  454. 

ig)  Grant  v.  King,  4  Esp.  176.— 
Elleoboroagb. 
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Jiuurancf. 


A  ilctcnDinalion  made  by  an  agent  duly  authoriee^  not  to  «^  ifO* 
die  yoytge  iiuurcil,  but  upon  >  diffiirent  voyage,  ia  an  abandonnMclif 

'  MKh  voy*^,  and  dlKliai^  the  uuderwHiiers.  Therefbre,  wbnr  oat- 
|pond«ot«  Bl  Cadii  nf  ihipowiun  in  Enelaiid,  having  rec«ir«d  d'uecii^ 
lo  bolbat  and  freight  n  (hip  for  ibe  ayde.  nigigeaWd  a  aligbl  FBiiarm  ■ 
to  the  port  of  deilination,  which  the  owners  ailoptpd,  bv  maitiag  lit 
•hip  and  «»];«  for  a  voyige,  including  the  port  named  aai  Gied  bj  Ha 
aemh;  and  M>on  afterwatdi  the  agents  at  C'ndiz  infbrtiied  thesna 
£11,  owing  to  a  cliange  in  circumaiancef,  and  with  tlie  adviee  sod  □•■ 
Eurrence  of  iht^  capUun,  Iheir  bad  reaolved  not  to  send  the  ihip  Mc«£tf 
to  llivir  fnmiiir  suggcatioD,  but  direct  (n  NewfbunlUiid ;  and  e^l  dqi 
after  thii  new  delerini nation  the  ibip  was  ■tranded  in  the  Bty  M  OA, 
and  burnt  by  the  French  arniy.  and  ibe  leveral  letters  containing  inttS- 

,  gence  of  the  new  alteration  of  the  voyage,  and  of  the  Ion  of  UwiUf^ 
■niv^  in  Endand.  and  were  received  bylb(^  owners  od  the  tame  in: 
it  was  held,  that  the  correspondents  at  Cadiz  were  the  aj;cntl  of  the  o- 
fendants;  that  the  voyDgo  innnrcd  wq«  abandoned,  by  their  detemiiualnB 
to  lend  the  »hip  on  a  dtflerent  royage ;  ood  ibcr^ore  l}iat  the  vai^ 
writen  were  not  liable  toT  the  lois;  and  tliai  the  owners  were  bound  ■• 
refund  lu  tbc  undcnrrilera,  with  interot,  monies  which  had  beat  paid  If 
them  before  they  were  anptixed  of  the  facla(i)- 

Tbe  dmimstance  of  the  vesiel  being  a  pleasure  yacht  is  iin  jiiiljlin 

W  tfm  bf  niefa  delay.  So  that  wbere  the  defendant  undenrrate  ■  ptfiqR 
on  a  pleamre  yacht,  on  [he  28lh  of  Januarr,  "  at  and  from  Briito]  M 
Loiiiloii."  Eiid  the  vessel  wns  not  got  ready  for' sea  until  (he  I  Ttli  Mat.  ft 
was  held  tlint  tliii-,  if  unnccouuted  for,  was  an  unr^BBonable  delay  on' die 
part  of  the  in$urcd(A).  But  time  taken  up  in  necessary  T^>air%  if  tke 
policy  be,  "  at  and  from  the  place,"  will  not  be  deemed  an 
delay  (/). 


Sect.  IX.— WABRAmiBa  a 


3.  Of   Warraiitits 

mp,  Cre0.  4c 

4.  To  Sail  with  Cm: 

5.  To  Sail  on  a  par 


0  REPREIENTATlOHt. 

of  Ktutrality  may  U 
5.   IVorronly  a^nit  G^ 
agaiiut  Con 


6.  S/MynnajirMrfay. 

7.  nallhiShipaadCari 

art  „iulrol  Pr(m,Tti 

8.  BguhalmfinaBrea. 

We   now  pass  from  a  conaideration  of  the  implied  t     

jrow  out   of  every  iimirance,  to  consider  the  aubject  of  expra*  « 

(i)  TatUr  T.  Cuiini'ngAam,  1  Bligb, 
(k)   P«(B«r  V.    FlnniTig.   9  Biog. 
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raniies,  and  representations  that  are  frequently  made  when  an  insurance 
13  efiected. 

1.   Warranties, 

A  warranty  in  a  policy  of  insurance  has  been  defined  to  be,  that  a  cer- 
tain specified  thing  shall  be  done  or  happen.  It  is  perfectly  immaterial 
for  what  view  the  warranty  is  introduced,  or  whether  the  party  had  any 
view  at  all ;  but  being  inserted,  it  becomes  a  binding  condition  on  the 
insured. 

To  constitute  a  warranty y  it  must  appear  on  the^crre  of  the  policy f 
though  if  written  in  the  mar^n  it  will  be  sufficient  (m).  Thus  a  written 
paper  wrapped  up  in  the  policy  is  not  sufiicient ;  or  even  though  it  be 
wafered  up  in  the  policy  when  it  is  brought  to  the  underwriters  to  sub- 
scribe,  and  shown  to  them  at  that  time,  or  even  though  it  be  wafered  to 
the  policy  at  the  time  of  subscribing,  it  will  be  in8ufiicient(n). 

1.  Ktdes  of  Construction,'] — A  warranty  is  strictly  and  literally  con- 
strued ;  and  therefore,  whether  the  thing  warranted  to  be  done  be  or  be 
not  essential  to  the  security  of  the  ship,  or  whether  the  loss  do  not 
happen  on  account  of  the  breach  of  the  warranty,  still  the  insured  has  no 
remedy,  because  he  himself  has  not  performed  his  part  of  the  contract; 
and  if  he  did  not  mean  to  perform,  ne  ouffht  not  to  have  bound  himself 
by  such  a  condition  (o).  The  same  rule  of  construction  is  observed  on 
the  other  side ;  so  that  if  the  warranty  be  strictly  and  literallv  complied 
with,  it  will  be  sufiicient(/)).  Thus  a  warranty  that  a  ship  should  have 
twenty  gims,  was  held  not  to  mean  also  that  she  should  have  the  neces- 
sary complement  of  men  to  work  all  the  guns  (7). 

2.  Effect  ofafalse  Warranty. 

This  has  been  already  anticipated,  and  therefore  it  will  be  only  neces- 
sary to  lay  down  generally  that  a  false  warranty  in  a  policy  of  insurance 
will  vitiate  it,  though  the  loss  happens  in  a  mode  not  affected  by  the 
falsity  (r).  We  will  therefore  proceed  to  la^  before  the  student  some  few 
decisions  that  have  been  pronounced  on  difl^rent  warranties. 

3.  On  the  Ship^  Crew,  and  Time  of  Sailing,'] — A  warranty  of  a  ship 
being  American  does  not  mean  that  she  is  American  built,  but  that  she  is 
the  property  of  an  American  subject  (s).  Where  a  policy  described  the 
insurance  to  be  on  goods  on  board  the  ship  called  **  The  American  Ship 
President,"  this  was  taken  to  be  the  name  of  the  ship,  and  not  a  warrant 
of  her  being  an  American  ship  called  The  President.  And  where  the 
policy,  after  such  name,  had  the  words,  *<  or  by  whatever  other  name  the 
same  ship  should  be  called,"  it  was  holden  to  be  no  variance  that  the  real 
name  of  the  ship  was  The  President;  the  identity  of  the  ship  meant  to  be 
insured  with  that  name  being  proved  (/).     Insunng  a  ship  by  an  English 

(m)  See  De  Hahn  v.  Hartley,  I  T.  (q)  Hyde  v.  Bruce,  I  Marsh.  Ins. 

R.  343  ;  2T.  R.  186.  354  ;  3  Dougl.  213. 

(ft)  Pawson  V.  Barnevelt,  Park,  Ins.  (r)   Woolmer  v.  MuUeman,  1  W. 

479  ;  1  Dougl.  12,  n.;  S.P,  Bird  v.  Black.  427  ;  3  Burr.  1419. 

Fletcher,  1  Dougl.  13.  (s)  Wilson  v.  Buekhmut,  Peske's 

(c)  1  T.  R.  346;  aad  see  Park,  Add.  Cas.  119.— Keoyon. 

Ids.  477.  (t)  Le  Meturier  v.  Vaughan,  6  East, 

(p)  Baehhurst  v.  Cockell,  ST.  R.  382;  2 Smith, 492;  S.P.HaUv.Mo- 

360.  Uneux,  6  East,  385,  n. 


t  WHWitjr  or  rMpwitortiw  Oat  ih*  •> 


iutfn«  doM  DcA  Hmounl  i 
Enel1*li  tliipCu). 

A  vrnmntjr  on  ihe  musin  of  «  paHejr,  "  thiHy  »omi«b  bMUn  pa*- 
gtra,"  taamt  ihirly  pirnoria  Mongipg  to  tbn  •Mfi'a  rnnn— J,  bdiftf 
cook,  MirgMHi,  b»}'i>,  &f.(T). 

4.  To  &u7  irilA  CnHooy.l  — When  tbere  i*  a  w«mciQ  UKpt?' 
iofuranct  thai  llie  iliip  (hall  tail  wiili  convuj,  «be  nsijr  mA  sttUrta- 
VD)'  fruiii  liu  liHuling  purt  tu  thv  plucc  cif  rcndeiivoui  tor  coiiv*}  l(ll> 
voyu^,  itUliui^h  thn-u  br  convoy  tor  >htp*  ou  otWr  deUi04lMBa  bda* 
llio  loailing  iiorl  and  place  of  rcodczTmufv}:  In  in  a  pclicjrfiM* 
nncv,  "  »«Uuig  tritli  convtrr."  tnciuu  "  wiling  with  canm  B«  ^ 
vof>g«"(i) ;  and  a  uuliug  with  convoy  fironi  iImi  gmcnl  r«DW«n4k 
neh  n  uiling(u). 

A  nnmiTity  to  iejaat  vi'th  convoy  for  tli*  royugt^  nu«n>  a  moit 
to  uil  iriih  mich  ^nvoy  as  govcntmcnt  may  pl*sae  to  «ppMnt.  «b<te 
h  ctuimit  oT  a  fltct  or  lingle  iliip  r«r  tbv  whcdc  vwyagt,  of  >i|Mf1i  ^ 
kt  dillifreiii  vlatJuiit,  or  lu  a  giveu  laiittiile,  and  no  AirdMrfA}.  A  afif 
wn(i*r  ihr  convoy  of  a  ninf^  «hip,  which  foraied  nart  of  the  gff 
conTOy  fivct,  but  which  had  not  in  lact  Joined  tlK'  Uael  nl  the 
VIS  immnliatety  under  tlie  orden  of  the  odtnirsl,  ia  not  a  saffidml  e» 
riiauce  with  a  vmranly  to  sail  with  convoy (c).  Otbenriae^  if  nwh^ 
rjbou^»cp4i»t«d&onith«  fleet,  faadio  trutfafnmied  aj^Mof  il(4 

Swing  wdenare  neocHuy  to  the  perftnuanee  of  awammty  lodi^ 
with  cunvoj'.  unless  pnrticiilar  cirtuiiistances  exempt  the  itistir«l  fruni  ttt 
ocneral  nilF(r).  And  il  is  not  sufficient  lo  5111]  wilh  a  convtpy  a]>;-,«id 
ior  anolher  voyngc,  Ihoiigli  it  may  be  bound  opon  tlie  same  cout5c  fe 
greal  port  of  Inc  wny(  /').  But  n  ffarrauty  lo  sail  wiiL  convoy  ii  cam- 
plied  with,  If  the  master  do  nil  in  his  power  to  obtain  sailing  instmctim 
but  il  prevented  from  obtaining  them  by  (he  badnesa  of  the  weather,  otiT 
they  are  tcfnied  by  the  coiomander  of  the  convoy(g).  Where,  hovcn^ 
a  inip  neglects  to  get  luider  weigh  in  time,  it  is  a  breach  of  the  wairtaq 
to  Mil  wiUi  convoy  (A).  So  if  a  sliip  get  under  weigh  with  the  conco;, 
bnt  wait  eonie  time  for  the  master  to  come  on  boai'd,  whereby  »h«lo«a 
her  position  in  the  convoy,  it  ig  a  broach  of  the  warranty,  and  the  uiidcf 
writers  are  diBcliaiged(i).  And  a  aliip  warranted  lo  depart  with  coanf 
miist  not  only  dcpnrt,  but  continue  until  the  end  of  the  voyage  with  raa 
convoy,  unless  prevented  by  absolute  neceisity;  therefore,  irhereai<lnp 
to  circumstanced  did  depart,  but  being  driven  back  by  a  storm,  pat  inU 
and  refitted  at  nn  English  port,  whence  convoy  usually  sailed,  and  again 


(u)  Claphamx 
362.— Elleaborou 

(i)  Btan  V.  Siupart,  1  Daugl.  II. 

(y)  Warwick  ..  Scoll,  4  Camp.  63. 
— Ellen  borough. 

(i)  LiiJy  v.  Eu.tr.  1  Dougl.  73. 

(a)An,-n.  1  M>nh.  Ini.  373. 

(i)  Smith  y.  Rtiirl$kaw.  and  De 
Garcy  v.  Cluggti,  3  Park,  1d>.  SIO. 

(a)  Hibbtrl  V.  Pigou.  1  Manh.  Ins. 
375  i  2  Park,  Ins.  499  ;  3  Dougl. 
334. 

((l)i)nm.2Park,Iai.503. 


3  Cimp.         (1)  Wtbb  v. 

5;  5.  P.  Hihbtrt  v-  '"'S'u>  *  i/oiif  ■ 
334)  lMarih.Ins.37Si  SPaik.lM. 
499 ;  AidiTtm  v.  Piiehtr,  3  B.  &  F. 
164  ;  3  £ip.  134  -,  Stark.  362. 

(/  >  CoAm  V.  HinckUy.    1  Taont. 
249;  5.  C.  notS.  P.  2Camp.51. 

(j)   Vetdml.  Wilmu,  Abb.  Ship. 


343. 


r.  TTvmftcm,  I  Uarth. 
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wuled  without  convoy :  it  was  held,  that  the  warranty  was  not  complied 
irith,  and  that  the  loss  was  not  within  the  policy  (/c). 

Where  there  are  no  convoys  appointed  at  the  port  from  which  a  ship 
commences  her  homeward  passage,  she  is  not  bound  to  call  for  convoy  at 
•  port  in  the  course  of  the  voyage,  from  which  convoys  are  appointed  (/). 
A  ship  cannot  legally  proceed  without  convoy  from  port  to  port  to  join 
eonvoy,  unless  she  has  obtained  a  license  to  sail  without  convoy ;  and 
jprovided  she  is  armed  with  a  certain  force,  she  must  take  that  force  on 
Doard  before  she  breaks  ground (m). 

A  bill  of  lading  signed  by  the  captain,  stating  the  ship  to  be  bound  to 
the  port  of  destination,  with  convoy,  amounts  to  an  unoertaking  binding 
on  the  owner,  that  the  ship  should  sail  with  convoy  (ii).  And  it  is  not  a 
snflBcient  excuse,  on  a  non-compliance  with  such  a  warranty,  that  the 
aihip  was  prevented  from  joining  the  convoy  by  the  state  of  the  weather. 

5.  To  Sail  on  a  particular  Dai/."] — If  there  be  a  warranty  to  sail  afler 
a  specific  day,  it  is  broken  and  the  policy  voided  by  sailing  before  the 
day(o)  ;  or  if  a  ship,  warranted  to  sail  on  or  before  a  particular  day,  be 
prevented  from  sailing  on  the  day  by  an  embargo,  the  warranty  is  not 
complied  with  (p). 

A  warranty  to  sail  on  or  before  a  particular  day  is  not  fulfilled  if  the 
ship  do  not  completely  unmoor  on  that  day,  though  she  then  have  her 
cargo  and  passengers  on  board,  and  be  quite  ready  to  sail,  and  be  only  pre- 
vented doing  so  by  stress  of  weather  (9).  And  this  warranty,  as  usea  by 
the  Royal  Exchange  Assurance  Company  in  their  policies,  does  not  mean 
merely  to  break  ground,  but  fairly  to  set  forward  upon  the  voyage  {r); 
and  even  then  such  warrantv  is  not  complied  with  if  the  ship  have  not  a 
sufficient  crew  on  board,  although  the  remainder  of  the  crew  are  engaged 
and  ready  to  sail(«). 


(Jk)  Morrire  v.  Dillom,  2  Selw.  N. 
P.  992.— Lee.  Manning  v.  Gitt,  1 
Marsh.  Ins.  373;  3  Doagl.  74;  ted 
vid*  contra,  Laing  v.  CUfVtr,  5  Tauot. 
49. 

(I)  Park  v.  Hammond,  4  Camp. 
344;  2  Marsh.  189;  6  Taunt.  495; 
Holt,  80. 

(m)  Hinckley  v.  Walton,  3  Taunt. 
131  ;  S.  P.  Cohen  v.  HinckUy,  1 
Taunt.  249.  A  ship  licensed  to  sail 
without  convoy  with  a  certain  force, 
and  clearing  out  without  giving  bond 
to  sail  with  convoy,  and  without  hav- 
ing the  force  required,  cannot  legally 
go  round  from  her  port  of  clearance 
to  a  port  of  convoy. 

(fi)  Sanderum  v.  Duther,  4  Camp. 
64,  D. — Gibbs. 

(0)  Veiian  v.  Grant,  2  Park,  Ins. 
485. 

(p)  Hare  V.  Whitmore,  Cowp.  784. 

(9)  Nelson  v.  Salvador,  M.  &  M. 
309.^Tenterdeo. 

(r)  Moir  v.  lUjfal  Exdtange  At' 
turance  Company,  6  Taunt.  241 ;   1 


Marsh.  570;  3M.&S.461;  4  Camp. 
84. 

(s)  Graham  v.  Barrat,  3  Nev.  &  M. 
125;  5  B.  &  Adol.  1011.  A  policy 
of  insurance  contained  a  warranty, 
"  not  to  sail  for  fi.  N.  A.  after  the 
15th  of  August."  The  vessel,  on  the 
morning  of  the  15th  of  August,  was 
cleared  at  the  custom-house  of  D., 
and  ready  for  sea.  She  was  then 
lying  in  the  Custom-House  Dock, 
which  opens  into  the  river  L.,  which 
forms  part  of  D.  harbour.  She  was 
afterwards,  on  the  same  day»  hauled 
out  of  dock,  and  warped  down  the 
river  L.  about  half  a  mile,  towards 
the  mouth  of  the  barbourf  which  was 
some  miles  distant,  for  the  purpose  of 
proceeding  00  her  voyage  to  Q.,  in  N. 
A.  At  the  time  of  so  moving  the 
vessel,  the  master  and  crew  knew  it  to 
be  impossible  to  get  to  sea  that  dav. 
The  next  day  she  was  warped  a  little 
further  down  the  river,  and  on  the 
17th,  when  the  wind  changed,  she  sot 
to  sea.    The  jury  having  found  that 


««JM» 


of  balku,  dm  Mfi 

.con  thi  ndlridciMbM 
T  f  A»  Ifcn  ffjlrfrr  rf  tlir  hJfal.  mbJ  dH>  vend  nM^ 
*»lvMifactar.batA«dkfai4ab«  ml  and  the  buMct.  t»  mm 
■to  fcwjy  **  to  rwdi^  |Mt  ioMn  a^McM  part  «ilbM«% 
eh  WM  M«  deoe  lai  Ae  4tb,  and  die  HMd  p- 
nlfccMt:  tl«wlMU.tlMii)ieilHp'i*ifM 
te  rid  W  wUIioul  ber  fiiU  Ubi,  ««irii 
■flkf.  tod  thai,  miil  ih«  Mint  vu  emeifieUi,  tim  ww  not  M^  ii 
ad.  snhte  da  ndr  rdowd  u  Iqr  tW  p«6ct<0 

"  ^  vanantj  to  wl  fiim  Jnmia,  on  nt  bdore  a  dajr  etnm,  V  ii 

•M  ftaa  W  port  in  iImI  da*,  with  all  Iwr  nrn  and  dtaiMW 

1i  Id  lh»  alaoe  iJ  imikxvmf  In  Uk  Ua&d,  i  ifrt 

1  iifoCMil  uatnediaKljr.  bo'  ii  deUioed  then  W  ■ 

II  aftn  ibc  dn,  llie  departure  ia  a  oompBance  wilb  Ibe  <ir 

.  „—  mi^  a»  offmtintm  tf&mvtbugo  what  he  t»aei.ibt»-^ 

bargo  being  ooIt  till  codtot  should  Iw  t«adj(ii).  Ereo  dtoogh  tlic  clMi 
of  rcndeivi'iis  be  cut  of  (he  liiitct  rouise  of  the  vo^'oge,  it  i*  no  diT3- 
tioiiif  ],  A  ship  iMmg  tiiiund  al  bdiJ  froni  Siirinnm.  and  aU  m  aitf  ■ 
the  Wot  India  itlanils,  to  Loodon,  a  warraiil;  lo  tail  on  or  brforr  die  I' 
of  August  ii  utiiticd  by  the  ship  sailing  Irom  Surinam,  her  lait  poK  tl 
ladiog,  before  the  Ifl  of  August,  and  going  into  Tortola  on  the  4th, It 
(eek  conroy,  thuugh  »he  did  not  sail  from  Tortola,  which  i*  ODe  of  ibe 
Wnt  ludio  inlands,  direct  for  London,  tilt  aftenTacdsfu). 

Policy  on  goods  by  sliip  or  ships,  iToin  Demerara  to  London,  wamnlal 
to  sail  fmm  Dcmetara  on  or  before  the  l>t  of  August,  1823,  uuge  fcnod 
for  aniall  vessels  lo  load  and  unload  all  llieir  caigo  in  the  rirer  of  DeiM- 


,  uid  for  largf  vessels  to  load  and  unload  part  of  their 
outside  of  a  shoal  off  Demerara,  about  ten  nides  at 


sS,; 


Theim 


loaded  on  board  a  small  vessel,  which  completed  her  cargo  ia 
lie  captain  of  vhich,  hating  obtained  his  clearance,  *et  swl  oa 


the  1st  of  August,  proceeded  down  the  river,  and  about  two  miles 
sea,  and  there  anchored,  at  low  water,  by  the  adrice  of  his  pilot.    On 
3rd  of  August  be  crossed  the  shoal  and  proceeded  on  his  royage,  in 


the  master  aud  crew  fully  juleoded  lo 
■ail  for  Q.  OD  the  I5th  a(  August,  if 
it  had  been  pouibie,  aod  did  all  ihej 
coald,  and  used  eveiv  means  and  eitr- 
lion  so  la  do,  and  ihai  tbey  inieaited 
by  so  doine  to  put  themselves  in  a 
better  situation  for  the  prosecution  of 
the  TOyige,  and  not  merely  and  solely 
torDlfilihe  wanaDly:  it  wis  held,  that 
the  vessel  was  in  the  pioseculioa  of 
*-»  voyage  on  Ibe  1 5lh  of  August,  and 


with  -,  Cockrant  t.  Fiilier  (la  enor). 
1  C.  M.  &  R.  e09;  S.  C.  bob. 
FUhtr  V.  Cochraa.  STfi.  496  ;  affina- 
ingS.  C.  2C.!(  M.  Sai  i  4Tyr.434. 

(0  Pi(l^r(B  V,  FringU,  3  Bai.  It 
Adol.  514^  RididaU  v.  »»«&«.  3 
M.&S.  456;  4  Camp.  111. 

(u)  Eorfc  V.  Harrii,  1  DougL  357. 

(i)  Band  1.  Nuit,  Cowp.  601  ;  1 
Dougl.  367,  a. 
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•course  of  which  the  vessel  was  lost  by  perils  of  the  sea :  it  was  held,  that 
4]ie  vessel  sailed  from  Dcmerara  on  the  1st  of  August,  within  the  meaning 
.and  in  satisfaction  of  the  terms  of  the  policy  (6). 

6.  Safety  on  a  given  DayJ] — Goods  were  insured  from  the  lading  of 
them  on  hoard  the  ship  *'lost  or  not  lost,"  and  warranted  well  on  a  par- 
ticular day  :  the  ship  was  lost  on  that  day  before  the  policy  was  under- 
'written ;  and  it  was  holden  that  the  underwriter  was  liable,  for  the  war- 
Tauty  is  complied  with  if  the  ship  were  safe  at  any  time  of  that  day  (c). 
A  policy  on  a  ship  at  and  from  H.  to  V.,  with  a  warranty  that  the  ship 
iras  "  in  port"  on  a  previous  day  :  it  was  held  to  mean  the  port  of  H., 
and  it  is  not  sufficient  that  she  was  safe  in  some  other  port  on  that  day. 
Cuxhaven  is  no  part  of  the  port  of  Hamburgh  ((f). 

7.  That  the  Ship  and  Cargo  are  neutral  Property. "] — Where  an  insu* 
ranee  is  effected  with  this  warranty  in  the  policy,  any  forfeiture  of  neu- 
trality by  the  wilful  act  of  the  assured,  or  of  the  master,  &c.,  after  the  com- 
mencement of  the  voyage  insured,  is  a  breach  of  warranty  (e),  and  the 
contract  is  rendered  void  ah  initio.  But  it  is  sufficient  that  Uie  ship  and 
cargo  are  neutral  when  the  risk  commences  (f). 

To  prove  a  warranty,  that  a  ship  insiu'ed  was  of  a  particular  nation,  it 
is  prim&  facie  evidence  that  she  carried  the  flag  of  that  nation  at  times 
wnen  she  was  free  from  all  danger  of  capture,  and  that  the  captain  ad- 
dressed himself  to  the  consul  of  that  nation  in  a  foreign  port(g).  But  a 
ship  having  American  papers,  and  belonging  to  a  person  bom  in  America, 
but  resident  in  England,  is  not  a  neutral  sufficient  to  satisfy  a  warranty 
of  her  being  American,  and  protected  by  the  American  flag  (A). 

This  warranty  of  neutrali^  on  the  part  of  the  assured  imposes  on  him 
the  necessity  of  seeing  that  his  ship  is  furnished  with  proper  papers  for 
ber  protection  (i).  Thus  a  warranty  in  a  policy  of  insiurance  that  the 
ship  is  American  property,  means  that  the  ship  is  entitled  to  all  the  pri- 
vileges of  an  American  flag  :  and  if  she  has  no  passport  on  board  (which 
is  required  by  the  treaty  between  France  and  America),  the  warranty  is 
not  complied  with,  and  the  assured  cannot  recover  against  the  under- 
"writer ;  though  in  fact  the  ship  suffers  no  inconvenience  in  the  voyage 
from  the  want  of  the  passport  {k). 

But  where  goods  insured  on  board  a  certain  ship  generally  by  her  name, 
without  any  addition  of  country,  and  not  represented  to  be  of  any  parti- 
cular country  at  the  time  of  the  policy  subscribed,  though  the  broker  had 
before  said  he  was  an  American  when  the  ship  was  subscribed,  and  though 
she  were  in  fact  an  American,  need  not  be  documented  as  such ;  and 


(6)  lAing  V.  Anderton,  5  D.  &  R. 
393;  3B.  &C.  495;  IC.  &P.171. 

(c)  BlackkuTtt  V.  Cockell,  3  T.  R. 
360. 

(d)  Collni  V.  Huntei\  M.  &  M.81 ; 
3  C.  &  P.  7.— Tentenlen. 

(c)  Gurreit  v.  KensingUm,  8  T.  R. 
230. 

(/)  Eden  v.  Parkinson,  2  Dougl. 
732 ;  Tygon  v.  Gurney,  3  T.  R.  477. 

(g)  Areancello  v.  Thompson,  2 
Camp.  620. — ElleDborough. 


(h)  Tabbs  v.  Bendeback,  3  B.  &  P. 
207,  n. ;  4  Esp.  108.  Qutn-t,  whe- 
ther, if  a  ship  be  warranted  American, 
the  assured  does  tberebv  undertake 
that  she  shall  be  owned  and  navi- 
gated according  to  all  the  regulations 
of  the  American  Navigation  Actt 
Baring  v.  Clagett,  3  B.  &  P.  201. 

(j)  BartiUay  v.  Lewis,  3  Dough 
126 ;  2  Park,  Ids.  526  ;  1  Marsh.  Ids. 
402. 

(k)  Rich  V.  Parker,  7  T.  R.  705  ; 
2  Esp.  615. 


AmAM,  b  CM  rf  a  Mfrton  ■»  a  An%n  aMe.  far  MH  af  ^  taa« 
■^ufarfhylwtrbWt—  ttM  MM*  «^  brr  nm.  tbiiiMBrfii 
fued*  nan  neam  waiam  ih*  ^ricnralM*  (f )      Sw  «Imw  a  mhI 

I  pipin  md  doanncnta,  br  wim 
M  •  poUn  «■  Mdi  d  ' 
vilbMandiDe 
•  Fnoich  Court  of  .idraitab)' .-  tud  Kaintfp 

-■  in  nnect  of  ibt  (Ub'*  dac»BM»lqiri 
>tlr<i|«nnlv>|» 


n  the  naoncl  <tf  Om  ^mpvtj  not  baing  DMdnl,  ■•  aa^il 
ninM  Uu!  iruund  llw  te  Iim  tMt  oamfiui  with  •  wtnairA 
>) ;  and  dii*  dibnttk  nfaMcw  wm  dtnra  in  wdi  MrtM* 


liwbicli,  aOcrctBtnribi 


._  a  tMfarIt  nrdiitancct  in  aid  o(  tbr  eond 
Uie  ilup  ii  coDdcmtictl  oi  good  |frii«,  and  tat 
Coiirti  liere  ooniider  it  hi  conduurc  evUemw 

Tbua  a  Mntenc*  of  a  Fteuch  Ptiae  COnll, 

'  1  bi  be  lAdkor  a  dii|^  aad  caqga  wiun  tnen^ 
Dth  at  ^ood  priw,  wrtboat  any  tapiem  adju£i 
the  projKTty,  niusl  bi;  laktii  lo  have  proceedtii  on  U>e  grou/id  o! caatt* 
projMiHj,  niid  ia  conclusive  lo  falsify  a  iiiitraiiU  iLal  iJie  tliip  ii\i.  -^ 
were  Snciiish,  and  (lierefore  neulrat  (j). 

A  scDteDcc  of  condcm nation  of  a  neulrat  by  a  British  Vite-Adaiinl^ 
Court  obroad  is  sufficient  evidence  from  which  to  preaame  that  tbf  d^ 
condemned  had  been  engaged  in  some  iUegal  tran  faction,  tho^  d( 
ground  of  condemnation  do  not  appear  in  the  aent^nce  fr). 

A  warranty  ofnoutralityia  not  falsified  b^  a  sentmcei^aroreigiicMn' 

admiralty,  condemning  a  shiu  for  naYigating  contrary  to  the  ~~^' ' 

of  that  belligen^nt  slal«,  to  nnich  the  neutral  country  had  not  a 
The  protest  is  of  itself  evidence  only  to  contradict  the  captain' 
not  to  show  a  variance  between  It  and  tfae  condemnation  ((). 

9.  Warnmtu  agairul  Caplurcl — A  warranty  against  capture  in  d* 
■hip's  port  of  discharge,  does  not  include  capture  in  the  open  aea  aa  \i» 
outside  of  the  port,  by  a  force  iesuinj  from  the  port  of  diBcliaige  (»J.  S» 
if  a  vessel  be  taken  at  her  moorings,  ncing  neither  within  the  cap^ptrtb, 
nor  vrithin  that  part  of  a  haven  where  ships  imload,   the  underwrila  it 


&S6 


(0  Damum  V.  Aili/.  7  East,  367. 

(m)  Pria  v.  Bill'.  1  Kasl.  663. 

(»)  barvtlayy.  Lf^,.  2  Paik,  Ids. 

•"      "    Marmh.  Ins.  403;  3  Dougl. 


(o)  ftrring  v.  Royal  Eichangt  Ail. 
Comp.  S  Eut,  99. 

(p)Salo«€c.i  ..  Waamau,  3  Pstii, 
Ins.  aSH;  1  Maiib.  Ins.  405;  3 
Dougl.  345 :  but  see  Utrrurdi  v.  Mnl- 
Itui,  a  Dougl.  575;  5.  F.Saloucci  T. 
JdinHin,  4Doug1.224. 


(q1  Km^enlty  v.  ChmK,  1  Manb. 
Ids.  425;  2  Paik,  Ins.  544  ;  Gtmb 

V.  Kentinglan,  8  T.  R,  230. 

(r)Gii»Bv.  rtfflir.  1  Marsh.  39; 
Lothian  ».  Htntlirum.  3  B,  8t  P,499; 
Ftmandti  v.  Dm  Cnta,  1  Pait,  In. 
3B7.— MsDsfield. 

(,)  Polli-Td  ^.  Btll.  8  T.  R.434i 
S.  P.  Bird  T.  AppUton.  8  T.  B.  661. 

0>  Chriiluin  T.  Cotmit,  2  lap. 
490.— KeoyoD. 

(u)  MiUiih  1.  Statuftrtk,  3  TaanL 
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not  discharged  by  a  warranty  against  "capture  in  the  ship's  port  of  desti- 
nation" (j). 

Whether  a  vessel,  warranted  free  of  capture  in  one  port,  be  in  a  port  or 
not  at  the  time  of  her  capture,  is  purely  a  question  of  fact  for  the  jury  (y). 
But  a  policy  on  a  foreign  ship  must  be  understood  as  containing  an  ex- 
ception of  ail  captures  made  by  the  authority  of  our  own  government  {z), 

10.  Warranty  against  Confiscation.'] — Where,  on  a  policy  of  insurance 
on  goods  warranted  ''free  from  capture  and  seizure,"  the  ship  sailed  on 
her  voyage,  and  when  within  eight  or  nine  miles  of  port  was  obliged  to 
come  to  an  anchor  for  want  of  apUot,  and  afterwards  drifted  on  the  sand,  and 
was  totally  wrecked  and  lost ;  and  whilst  she  remained  on  the  sand,  she 
was  seized  by  persons  acting  under  the  authority  of  the  Spanish  govern- 
ment, and  the  goods  were  taken  on  shore  bj  them  in  a  damaged  state, 
and  confiscated  *,  and  no  portion  of  them  ever  came  into  the  possession  of 
the  assured ;  it  was  considered  that  this  was  a  loss  by  the  perils  of  the 
seas,  and  not  by  capture  or  seiziu*e,  the  proxima  causa  being  the  loss  of 
the  ship  (fl).  But  where  an  American  ship,  insured  from  New  York  to 
London,  warranted  free  from  American  condemnation,  having,,  for  the 
purpose  of  eluding  her  national  embargo,  slipt  away  in  the  night,  was 
by  force  of  the  ice,  wind,  and  tide,  driven  on  shore,  where  she  sus- 
tained only  partial  damage,  but  was  seized  the  next  day,  and  afterwards, 
with  great  difficulty  and  expense,  got  off,  and  finally  condemned  by  the 
American  government  for  breach  of  the  embargo :  it  was  decided  that  as 
there  was  ultimately  a  total  loss  by  a  peril  excepted  out  of  the  policy,  the 
assured  could  neither  recover  for  a  total  loss,  nor  for  any  previous  partial 
loss  arising  from  the  stranding,  Src,  which  in  the  event  became  wholly 
immaterial  to  the  assured.  But  it  would  be  otherwise  in  case  of  actual 
disbursements  made  for  repair  of  damage  occasioned  by  sea  perils  before 
the  total  loss,  which  appeared  to  be  covered  by  the  general  authority  given 
to  the  assured  to  "  labour  and  travail,"  &c.,  for  the  defence,  safeguard, 
and  recovery  of  the  property  insured  (6). 

British  goods  on  board  a  neutral  ship,  being  insured  from  London  to 
any  ports  or  places  of  discharge  on  the  continent,  &c.  with  liberty  to  carry 
simulated  papers,  &c.  free  of  capture  or  seizure  in  her  port  or  ports  of 
discharge  ;  and  the  ship  having  received  instructions  to  proceed  to  the 
river  Jahde  with  a  supercargo,  who,  when  arrived  there,  was  to  ^  to 
Varel,  which  lies  thirty-nine  miles  up  the  river,  and  there  give  notice  to 
a  correspondent  of  the  ship's  arrival,  and  receive  directions  where  the 
goods  might  most  safely  be  landed,  Varel  and  the  whole  adjacent  country 
being  then  occupied  by  the  enemy :  it  was  held,  that  a  seizure  by  the 
enemy  in  boats  from  the  shore,  whfle  the  ship  was  lying  on  and  off  in  the 
middle  of  the  river,  fifteen  miles  up,  where  it  is  two  miles  wide,  waiting 
for  directions  from  the  supercargo,  who  had  gone  up  to  Varel  to  get  in- 
structions where  to  land  the  cargo,  was  a  seizure  in  a  port  of  discharge 
within  the  exemption  in  the  policy ;  for  the  intention  of  the  contracting 
parties  was  plainly  to  exempt  the  underwriters  from  land  risks  in  any  such 

(x)  Kevur  v.  Scott,  A  Taunt.  660 ;  (s)  Kellner  v.  Le  Meturier,  4  East, 

Brown  v.'Tiemeif,  1  Taunt.  517  ;  Ba-  396 ;  1  Smith,  72. 

ring  V.  Vaux,  2  'Camp.  541.— Ellen-  (a)  Hehn  v.  Corbett,  9  Moore,  390  ', 

borough.  9  Bing.  205. 

(y)  Reyner  v.  Poarton,  4  Taant.  (6)  Livie  v.  Jansen,  12  East,  648. 
662  ;  Levin  v.  Newnham,  4  Taant. 
722. 


place  of  diwhaTffo,  leaving  ihcm  lu  bji-et  only  to  m»  ruii ;  wm)  tkote 
lbs  tronl  "  part  mutt  bo  takou  In  ill  gtaml  and  maat  tilifiw  i^ 
M  cuiilTsdulingaiahrd  from  ihc  lii^b  man,  Willi  rsTnttca  to  tfct  frifM- 
natloT  (.). 

L'ndn' n  ^licy  of  iniursncs  oti  goodi  from  Lonihm  to  in^rfnAa 
plirei  in  the  Baltic,  boclcwanle  and  fornards^  Arc,,  villi  Ifmt  tn  M^ 
■lay,  Bn<I  Irude  at  ull  places  fur  all  puruoM^s,  and  to  take  in  uiH  dnday 
good*  whi^reMKver  ihe  sliip  might  tnucb  at ;  and  iti  auv  it  tliouU  Itttal 
oai^rruui  to  enter  iiicli  ports  Biid  pliici-&.  or  tite  oplain  wu  not  dloW 
le  ducliarge  Ihe  cargo,  with  leave  to  rfliini,  Arc.  until  he  fbnnl*fil 
which  he  could  enter  nilh  sBfety :  the  iniuranco  1«  eonlinuB  QOtil  it 
■liip  and  good*  arrived  at  aa  above ;  upon  llie  Mp  uiilil  moored  (t  mW 
Iwenty-faur  houn  in  laFclf,  aiid  upon  the  ^ooc/<  until  the  wme  tbtmUk 
tliiiro  diachntgcd  aud  taSeiy  landed  ;  at  a  premium  oT  fourtem  gm"ow^» 
return  71.  per  ceul.  fur  amvtd,  with  worraaty  of  tlic  coodi  Tim  few 
capture  or  seiiure  In  the  ihip'i  port  or  p^irCs  of  diwIiiiT^;  At  d^ 
having  arrivnl  in  tJie  outer  rond  of  Pillau,  which  is  a  bar  hiirbouT.  itct 
larae  aliipi  like  this  are  obliged  to  discharge  part  of  their  cai;g«ci  IM) 
"  u  Pliable  ihum  to  go  over  the  bar  into  tli«  jiiiter  harbour,  vbs 


t  than  ihipa  uiuaUy  lie  for  tbis  n 

■     •■yiev 

....  ng  pm 

cargo,  nnd  lo  obtain  permission  to  dischorge  bis  cargo,  and  t. 


P  vhich  aifiarenca  iru  oqativcd  by  Uie  verdict  of  die  jur;,  aa  matand  tt. 
ti»  object  of  inquiry)  j  aod  baring  gone  on  dkone  to  reptnt  hia  akfa  ■a 


,  and  having  returned  in  five  or  six  diiya,  when  he  was  wToiB- 
panifd  by  Prussian  soldiers  and  a  pilot,  who  took  possession  of  tfai  iHf 
and  CHrgo,  and  discharged  part  of  it  into  a  lighter  in  the  place  when  ll« 
ahip  remained  at  sndior,  and  atWwardi  cnmed  her  over  the  bar  into  ilit 
inner  harbour,  nhure  the  goodi  were  finally  contiscated;  it  was  held,  tlui 
this  WHS  an  arrival  in  the  captain's  elected  port  of  discharge,  so  as  to  i^ 
charge  the  underwriters  &om  the  loss  by  seizure  there,  within  the  measi^ 
of  the  policy  (d). 

Wliere  goods  insured  were  ivarranled  free  from  seizure  in  lAe  parttf 
disthavBe,  the  captain,  having  airived  within  about  two  miles  and  a  bu 
firoin  the  harbour  uf  the  place  to  wliicli  lie  was  destined,  cast  anchor  lad 
made  a  signal  for  a  pilot:  a  pilot  boat  in  consequence  came  out,  withdoo- 
anniers  on  board,  who  carried  him  into  the  harbour,  where  the  cargo  was 
seJied  and  condemned :  it  was  considered  that  this  was  a  seizure  in  herpot 
of  discharge,  within  the  meaniiigof  the  warranly  (4),  But  a  warrantv  from 
loss  by  canliscalionof  the  government  in  the  ship's  poii  'i  ili-t  !i  ,;vi'.  ■;  ■;' 
notapply  to  a  case  where, upon  ibearrivnl  iiflbcship  ill  i  i  ■    :  ;'      1 

within  tlie  Prussian  dominions,  she  was  boarded  by  two  ilifTercnt  portico 
one  of  Prussian  soldiers,  and  the  other  the  crew  of  a  French  privateer, 
who  disputed  the  possession  of  her,  but  agreed  to  take  her  into  Pillan,  in 
order  to  settle  their  claims ;  upon  which  the  Prussian  government  refencd 
the  matter  lo  Che  French  government  at  Paris,  where  the  ahip  was  cob* 
demned  as  prize  to  the  French  captors,  and  aRernardi  given  up  to  tben. 
For  llie  terms  of  the  warranty  import  something  more  to  be  done  on  be- 
half of  the  local  government  at  llie  port  of  discharge  than  the  mere  act  of 

<e)  Jarman  v.  Copt,  13  East,  39<  ;  (()  Oom  v.  Taylar,  3  Camp.  204.— 

2  Camp.  615.  Ellenboiough ;  and  see   JIfaydlMK  v. 

(d)Datiliiihi.Br^iit.   IS  East,      £cii((,  3  Camp.  205.— Ellenbocoaih. 
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seizure  by  or  with  the  permission  of  such  local  government  {/),  So  where 
a  policy  contained  a  warranty  by  the  assured  against  confiscation  by  the 
government  in  the  ship's  port  of  discharge.  A  vessel  destined  to  discharge  at 
Pillau  anchored  two  German  miles  from  Pillau,  three  English  miles,  without 
the  roadstead,  where  vessels  unload,  in  order  to  come  over  the  bar  into  the 
inner  harbour,  and  was  captured  at  her  moorings  by  soldiers  coming  off 
in  a  boat  from  Pillau  :  it  was  held,  that  this  loss  was  not  v.-ithin  the  war- 
''^ty(^)-  Though  a  policy  of  insurance  on  goods  contain  a  clause  of 
warranty  freeing  the  underwriter  from  seizure  in  the  ship's  port  of  dis- 
charge ;  yet  the  assured  having  declared  generally  as  for  a  loss  by  hostile 
seizure,  without  negativing  that  it  was  in  the  ship's  port  of  discharge,  is  no 
cause  of  arresting  the  judgment  after  verdict  (A). 

2.   'Representations, 

We  have  seen  that  to  constitute  a  warranty,  it  nrnit  appear  on  the  face 
cf  the  policy ;  this  makes  the  difference  between  a  xcarranty  and  a  repre' 
aentation,  the  latter  being  the  information  communicated  to  the  insurers  at 
the  time  the  contract  is  entered  into,  and  which  need  not  appear  on  the 
policy,  lliere  is  a  great  difference  abo  in  the  effects  produced  by  a  war* 
ranty  and  a  representation, 

A  warranty  inserted  in  a  policy  of  insurance  must  be  literally  and 
itrictly  complied  with :  a  representation  to  the  imderwriter  need  only  be 
aubstantially  performed ;  but,  if  false  in  a  material  point,  it  will  avoid  the 
policy  (i).  We  shall  point  out  some  few  cases  in  which  incorrect  repre- 
sentations have  been  held  to  vitiate  the  policy,  and  others  in  which  such 
representations  have  been  held  immaterial. 

1.  What  incorrect  Representations  will  vitiate  the  PoZ/'cy.]— Where  a 
London  merchant,  insuring  at  Leith,  represents  (contrary  to  the  fact)  that 
he  had  done  some  insurances  at  Lloyd's  upon  the  same  voyage,  at  the 
same  premium  given  to  the  Leith  underwriters,  who  (not  being  well  ac> 
quainted  with  the  nature  of  the  risk  themselves)  subscribed  the  policy, 
mm  their  confidence  in  the  skill  and  judgment  of  the  London  under- 
writers :  it  was  held,  by  the  House  of  Lords  (reversing  the  judgment  of  the 
Court  of  Session),  that  this  was  a  fraud  which  vitiated  the  policy,  though  the 
misrepresentation  was  not  such  as  affected  the  nature  of  the  risk(/r).  So 
in  a  representation  that  a  ship  was  seen  safe  on  such  a  day,  and  had  per- 
formed two-thirds  of  her  voyage,  if  it  turn  out  that  she  had  got  as  far  as 
was  represented,  but  was  lost  two  days  before  the  day  mentioned,  the 
mistake  is  material,  and  makes  the  policy  void(/).  So  a  statement  made 
by  the  broker  at  the  time  of  effecting  a  policy,  that  the  ship  was  ready  to 
aail  on  a  particular  day,  when  in  fact  she  had  sailed  on  the  day  before,  is 
auch  a  material  misrepresentation  as  to  vitiate  the  policy  (m). 

A.,  a  merchant  in  London,  having  an  order  in  1810,  from  B.,  a  mer- 
chant in  Perth,  for  goods,  to  be  shipped  from  London  for  Dimdee,  sends< 
the  goods  to  the  wharf  on  Saturday,  24th  Februaiy,  the  vessel  then  taking 
in  goods  being  the  K.  (unarmed),  which  had  been  substituted  by  the 
shipping  company  for  the  D.  (armed),  the  company  announcing  on  the 

(f)  Leni  V.  Allnult,  15  East.  267.  (k)  Sihbald  v.  Hill,  2  Dow,  263. 

{$)  Levi  v.  Vaughan,  and  Same  v.  {1}  Machdowal  ▼.  Fraser,  1  Doogl. 

Buck,  4  TauDt.  387.  260. 

(A)  Ruektrv,  Green,  15  East,  288.  (m)  Ellis  v.  Brutttm,  1  Park,  Ics^ 

(t)  Pmwum  ▼.  Watson,  Cowp.  785 ;  292.— Mansfield. 
ll>ow).  11,0. 


33n3  Bui]  Mih  F«braar;  Ui  all  tbat  inmtirad  tbat  Uw  K«  ■ 
Viu  to  lail  on  iliv  'iJiii  (Sunday*  Hid  Thntadqra  h^uf  At  „ 
dayi).  A.  dmpolchci  the  invoios  cm  27tli  Fchnmy,  dtfdtnlla^ 
frilh  advice  that  the  i^ood*  bod  boDti  ami  by  tbal)^  nMnaitiBwlklll 
u  the  day  ulicn  the  good*  nciv  wnt  tn  tlie  wtuvf,  and  ImnDg  Utob* 
fcmid  from  tliw  dUr  of  tli«  Intairn  tluit  the  funuahiiiif  mi  ^Atmk 
37th,  Mnil  thut  ihe  wft  nik  did  not  cominvDre  (ill  the  lit  3Jwc^  Thti 
tail)  with  the  Koodi  m  2Ath  Fcbniiuy,  and  is  ca|)lnred  oe  ibc  Ini  lU 
fajr  a  prinilccr.  An  aclion  vm  tlim  bniugbl  b^  A.  ogaiiMt  B.  W4t 
ptica  of  Ilia  goodH,  whf  n  it  wbh  h<^  below  thi»t  ha  ooi^  set  nt^m: 
which  judgmeat  was  affirmed  aborc;  Ilia  Lonl  ChanccUor  bnMif  ^ 
nion,  tnat  if  B.  hnd  Imurcd  apoo  tlie  reprtiaentation  *ent  han^alt 
not  have  nccvnvrl  IVuni  (he  uiidati>rJIcn(n).  So  nrhoo  cbetfMil 
the  ownera  <>r  a  iiliip  iiiHtniclad  their  emrespondent*  by  a  l«llrr,iiaq 
•■  that  Ihe  ])rill(aui  will  tail  ftom  NaaMa  fiit  Ctjrdo  od  Uia  Iti  cf  M^l 
nistung  ibip,"  to  cfirct  on  uwiroiicc^  wliicb  tbvy  jueotdin^l;  £d,  dlH 
Hmc  time  ahinrin);  tb«  latter  to  tba  undonnjton.  Tha  Mf  »  it 
•ailnl  on  t]ie  23rd  of  April,  on  actmiol  of  a  fanniralile  upwrtuJgJ 
COTivoy,  Bitd  wa«  cnjiturM  on  iha  llthof  May:  ii  wa*  hMd,  in  ite 
JVoc.  thai  the  expreuion  in  the  letter  waa  posiUrcv  Bnd  not  a  tan*  i<U>'' 
ment  of  expectation ;  and  (hat  bring  a  material  tvpteaenta&ai,  the  tut' 
ila  being  untrue  vilialed  the  poticy^o). 
'  A  te^eaentatian  mada  by  an  iiuuraBee  broka-,  wben  ilw  nanmif ' 
inidnwriters  are  put  ujion  a  slip,  ii  binding  on  th^  oieiirpd.  unless  i)u*lii 
or  withdrawn  by  dniiic  coiiiiiiiitiit-ntton  upun  ihc?  subject  Wtween  thit  liot 
and  the  extniliDu  of  llie  pi)licy(;']:  and  a  representation  inade  to  lit 
flnt  underwiilen  extends  to  ell  the  others(y).  But  iii  anolher  cu(  il 
WBi  doubted  how  far  a  repmentalion  made  to  one  underwriter  thmiU  k 
taken  to  extend  to  the  rest,  and  what  should  be  evidence  of  il(r).  hti 
no  Gfidence  con  be  received  of  represenlalions  made  by  the  insunwt 
broVer  to  other  undernritera  than  the  defendant,  suhso^uent  lo  (he  fc« 
underwriter;  and  evidence  of  lepreaentalioni  to  tlie  first  undemtit^i  ■ 
received  more  oti  precedent  than  on  reasan(i). 

2.  Wliat  incorrect  Reprtttntaiioitr  held  to  he  ii)tmalerial.'\ — If  a  thipiii- 
aured  be  merely  represented  as  neutral,  a  sentence  of  a  Ibrei^  Omit  of  | 
Admiralty,  condemning  her  for  a  violation  of  the  lawa  of  neutrality,  ii  aot 
evidence  to  falsify  the  re)ire£entBtion(ti);  unless  it  appear  that  the  oa- 
demnation  went  on  that  gT[|imd(,r).  If  nn  iLimrnnce  broker  state  bv  wif 
of  inference  nnd  comjiutation  that  a  ship  is  at  a  certain  jilace  hi  the  tin* 
of  effecting  n  policy,  it  is  not  n  ground  of  avoiding  the  jinlicv,  Ihoiirh  '.« 
broker  were  utterly  miitaken ;  Ihe  underwriter  not  taking '  the  puni  la 
inquire  what  were  the  facta  on  which  the  broker  formed  his  coiiduaiaD(t). 

A  representation  to  the  underwriteri  at  the  time  of  effecting  a  policy'lij 
the  owner  of  gooda  on  board  a  ship  as  lo  the  time  of  her  Bailing,  l""^ 

^n)  ^mot  V.  Siticart,  S  Ddw,  374.  (i)  Briar  1.  Flalluntciu,  4  TanlL 

(o)  Dnniitnun  v.  Lillie,  3  BliEh,  869. 

202.  (u)  Von  Tungfln  V.  I>ui.,i,,a  CtmB. 

(p)  Edwardi  T.  Fomntr,  1  Camp.  151.— Ellenboniiigh. 

C30.— Ellenborongh.  (i)  Btnarii  t.  Unttia,  2  Doul. 

(q)  Barber  V.  Fltlchir,   1    Dougl.  675. 

305.  Cj)  Brine  v.  Featlurttinu,  4  Tannt. 

<r)  Moridm  V.  Reid,  3  Eial.  573.  869. 
And  lee  Bill  v.  CanCarr],  14  Easi, 
374;  2  Cunp.  544. 
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made,  band  fide,  upon  probable  expectation,  does  not  conclude  him  (z). 
And  where  in  effecting  a  policy  of  insurance  from  Russia  to  this  country, 
while  the  ship  was  on  the  outward  voyage,  the  broker  represented  to  the 
underwriters  that  a  cargo  was  ready  for  her,  and  she  was  sure  to  be  an 
early  ship :  it  was  held,  that  this  amounted  only  to  a  representation  of 
what  was  expected  on  the  part  of  the  insured,  and  that  the  underwriters 
were  liable,  although  from  the  delay  in  beginning  to  load  the  cargo,  the 
voyage  home  was  changed  from  a  summer  to  a  winter  risk  (a). 

If  it  be  said  in  a  letter  that  a  ship  will  sail  from  St.  Domingo  in  the 
month  of  October,  it  is  generally  understood  that  she  will  not  sail  till  the 
25th  of  that  month  (6).  And  a  representation  that  the  ship  is  expected  to 
sail  from  the  cost  of  Africa  on  such  a  day  is  not  material,  so  as  to  vitiate 
the  policy,  although  it  should  turn  out  that  she  actually  saOed  six  montha 
before  (c). 

On  representation  that  a  ship  will  sail  with  convoy,  whereby  the  plaintiff 
was  induced  to  put  his  goods  on  board,  the  promise  is  complied  with  if 
she  follow  the  convoy  and  join  it,  so  as  to  prevent  tlie  plaintiff*  from 
maintaining  an  action  against  the  owner  for  a  loss  from  another  cause 
after  she  has  joined.  Aliterf  if,  by  reason  of  this  representation,  the 
owner  of  the  goods  in  an  insurance  made  thereon  was  induced  to  warrant 
that  she  would  sail  with  convoy  (</). 

Where  the  agent  of  a  shipowner,  effecting  a  policy  on  a  ship,  misrepre- 
sented the  nature  of  the  cargo  which  she  was  to  carry,  but  this  was  not 
inserted  in  the  policy,  and  it  did  not  appear  that  the  underwriter  was  in- 
duced by  the  misrepresentation  to  accept  the  risk :  it  was  held,  that  the 
junr  were  warranted  in  finding  that  the  misrepresentation  was  not  material, 
and  that  it  did  not  vitiate  the  policy  (e).  'Where  an  insurance  is  declared 
to  be  on  "  the  cargo,"  being  1031  hhds.  wine ;  this  does  not  amount  to  a 
warranty  that  the  wine  constitutes  the  whole  cargo,  and  that  no  other 
goods  shall  be  taken  on  board  (y*). 
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The  next  subject  we  shall  consider  will  be  the  cases  where  the  contract 
being  rendered  void  from  some  cause,  a  return  of  premium  is  demanded 


(s)  Bowden  r»  Vaughan,  10  East, 
415. 

(a)  Hubbard  v.  Glover,  3  Camp. 
313.— Elleoborough. 

(6)  Chaurandr.Angerstein,  Peake, 
43. — Kenyon. 

(c)  Barber  v.  FleUher,  I  Dongl. 
305. 


(d)  Ckristin  V.  DiteheU,  Peake's 
Add.  Cas.  141. — Keoyoo. 

(«)  FUnn  V.  Headlam,  9  B.  &  C. 
693;  S.  C.  nom.  FUnn  v.  Tobin,  M. 
&M.367. 

(/)  Muller  V.  Thompson,  2  Camp« 
610.— Ellenboioagb. 


15S4  tiuurance. 

Ml  iho  part  of  4e  BMirvd.  Ad  rxprMi  atiinilnEiaa  ■■  ArqaMlIf  immti 
in  policim,  to  ihe  irffirt  lh«  if  a  r«itain  emit  lunpem  the  ' " 

be  retiirnfi).     And  in  nich  coic*  no  liuubt  ata  tw  raiKil, 
havtf  n  binding  opcniiioo  on  Uie  portiro. 

1.  la  Cataof  traaJ-^—llvouliiment  th»lbythc         

tUtt*,  a  return  of  pmnium  in  a  cim  wlterr  tliti  ucurcd  n  soJIlraf  (at 
U  rrquiird.  And  in  two  or  tliree  ioauinoes  in  l]i«  Coart  OTChmaeilJ  fc 
tniuc  rule  governed  the  deosioni  of  lliii  Court  (f) ;  but  tt  wataAir^A 
lield  in  n  cose  at  niii  jiriai,  tliut  if  the  fraud  be  nolDrJuoiIj  gnM,  |h 
court  will  order  tlie  (indernriteT  lo  retain  the  i>ren)nini(<4):  aal    ' 


bu  been  gutlly  of  Irsiid,  an  action  lies  agninst  hjin  at  the  niit  uT  tb  » 
■ured  lo  recover  Oie  preiniuni(A). 

But,  if  a  policy  be  avoided  by  aiiorprcscnlatioH  trUltoHt  Jnai,  dl 
aiiured  b  eiitiUea  to  a  rclnni  of  the  [iT«iiiiuin(/)-  TlitH  where  a  fia 
contnined  a  warrBiity  that  Ibc  (hip  was  "  iu  port "  on  «  nrvvioui  ibyilt 
it  was  held  to  mean  the  port  vrheiicf  the  departed,  and  Dot  any  port,  d 
the  sliin  waa  on  that  day  aafe  in  another  port:  it  was  detOTuinedi^lta 
iniurea  tru  entitled  to  a  return  of  the  premium (m). 

S.  Whert  no  flitk  i§  rwi.]-~WbBr*  ihen  u  no  ttvuA  and  tha  nfc« 
peril  for  the  insurance  againal  vlilch  the  premium  haa  been  piudhunei* 
allnchcd,  as  llie  nioiiry  wne  put  into  l)ic  hands  uf  []>e  insurer  MJelr  I<t 
this  [iiirpQEe,  anil  oa  tliia  lina  failed  he  luu  no  riglit  lo  retain  the  rooDFT  a 
deposited  (ri).  Tliui  nhere  tlie  assujed  haa  brcamc  on  alien  enemy  brfn 
the  pdicjr  was  lubacribed,  but  the  agent  here  effected  the  policy  irittiM 
knowing  it,  the  policy  ii  void,  but  the  agent,  in  vliom  there  was  no  fnal 
nor  illeanlily,  ahall  recover  tlic  preiniinn(o).  And  where  a  licente  aw 
oblnincJ,  and  insurance  eSected  Iron)  Riga  to  Hull,  on  goods  the  pndun 
of  Kussia,  on  board  a  Snediah  ship,  but  the  ship  sailed  three  dayr  bclijn 
the  letter  directing  the  license  lo  be  obtained  reached  the  agent;  the  letter 
having  been  delayed  by  contraiy  winds  beyond  the  usual  tiino,  and  tie 
license  was  obtained  two  days  aflerwanla,  and  the  insurance  clfeoted  bA- 
jequcutly  lo  that :  it  vaa  held,  that  tliough  the  voyage  was  in  its  inceptiai 
illegal,  being  eontraty  to  12  Car.  II.  c.  18,  a.  S,  nevertheless  the  aaanred 
might  recover  back  the  premium{j)).  But  an  assured,  upon  a  pijicj 
effected  in  terms  sufticienlly  large  to  coniprehend  an  illegal  adrentuit, 
and  who  intends  thereby  to  cover  an  illegal  adventure,  cannot  ncova 
back  the  premium  without  Boinefornial  rcnimciation  of  llie  contiact,  made 
known  lo  the  underwriter  before  the  bringing  of  the  action,  although  the 
adventure  is  never  entered  upon(</). 

Where  property  is  insured  to  a  larger  amount  than  Ibe  real  nlue,  tl« 

(g)  WhHli.,gh^m  r.  noruboTx«gK  (I)    F«K  V.  P-rhnw.,  4  TanBt. 

2  Veni.206-,  De  Coila   v,  Scondelt,  640. 

2   P.W.  170;  WiUo;  r.Duchclt.  3  (a')  Calbs  r.Hnnltr.  M.tiil  fi]  • 

Barr.  1361.  3  C.  &  P.  7.— Tenterden. 

(h)  Tyltr  ,.  ;/«■«,  1  Pa,k.  Ins.  («)  3  Burr.  1240;  Cowp.  663. 

329.  (a)  Oom  T.  finn,  12  East,  335. 

(i)    CAopmoB   V.  KTmnrt.    !  Paik,  (p)  HmrijT.StaBi/in-ifc.  5  M.SS. 

Io».  329  i    S.  C.  Dom.   Cftapin«it  v,  122. 
^rfl.w,2  Mardi.  Id).661.  (a)  Palyart  T.  Ltckit,  6  H.  &  S. 

(*)  3  Burr.  1909.  290. 
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insurer  shall  return  the  overplus  premium ;  or  if  it  happen  that  goods  are 
insured  to  come  in  certain  ships  from  abroad,  but  are  not  in  fact  shipped, 
tbe  premium  must  be  returned  (r).  In  an  action  on  a  policy  of  insurance, 
irith  a  count  for  money  had  and  received,  if  the  defendant  pay  no  money 
into  court,  but  establish  as  a  defence  that  the  risk  never  commenced,  the 
plaintiff  is  entitled  to  a  verdict  for  the  premium,  though  no  demand  of 
|iremium  was  made  by  his  counsel  in  opening  the  case  (s). 

2.  Where  there  are  two  distinct  Risks,'] — If  an  insurance  be  made  on 
two  distinct  risks,  and  one  of  them  is  not  run,  the  insurer  shall  refund  a 
i«teable  part  of  the  premium  (/).  Tlius  in  an  insurance  on  a  ship  at  and 
fimn  Hull  to  Bilboa,  warranted  to  depart  from  England  with  convoy,  the 
▼oyages  from  Hull  to  Portsmouth,  where  she  meets  the  convoy,  and  from 
tbence  to  Bilboa,  may  be  considered  as  distinct;  and  in  case  of  a  loss  be- 
tween the  two  latter  places,  an  apportionment  and  return  of  premium  may 
be  demanded  (u). 

An  insurance  '*  at  and  from*'  the  pert  of  departure,  the  risk  is  entire, 
unless  there  is  a  usage  to  the  contrary ;  therefore,  where  a  ship  was  in- 
sured "  at  and  from  Jamaica  to  Liverpool,*'  warranted  to  sail  oy  Ist  of 
August,  at  twenty  guineas  per  cent.,  tu  return  eight  if  she  sailed  with 
convoy ;  and  she  did  not  sail  until  September :  it  was  held,  that  the  in- 
sured was  only  entitled  to  a  return  of  eight  guineas  per  cent  for  convoy, 
and  not  to  an  apportionment  of  the  rest  of  the  premium  (x).  Where  the 
policy  was  "  at  and  from  Jamaica  to  London,  warranted  to  depart  with 
convoy  for  the  voyage,  and  to  sail  on  or  before  the  Ist  of  August,''  and 
the  ship  sailed  before  that  day,  but  without  convoy;  and  a  jury  had 
found  an  invariable  usage  in  such  voyages  to  return  the  premium  with  a 
deduction  of  half  per  cent.,  either  when  the  ship  sailed  before  the  day 
without  convoy,  or  after  it  in  any  case :  it  was  held,  that  an  action  for  a 
return  of  the  premium  would  lie  (y). 

3.  Where  the  Risk  has  once  attached.'] — We  have  seen  that  where  the 
risk  has  not  begun,  to  whatsoever  cause  it  may  be  owing,  except  in  cases  of 
fraud,  the  premium  shall  be  returned ;  but  wherever  it  has  once  begun f  al- 
though it  cease  immediately,  there  shall  be  no  apportionment  or  return 
of  premium  (^r).  Thus  where  the  captors  of  a  ship  insure  their  interest 
therein,  they  are  not  entitled  to  a  return  of  premium,  though  it  be  after- 
wards ai^udged  to  be  no  prize,  and  restitution  be  awarded  (a)  ;  for  they 
have  an  insurable  interest  at  any  rate,  and  consequently  the  risk  is  begun. 
So  if  a  ship,  sea-worthy  to  lie  in  port,  sail  without  being  rendered  sea- 
worthy for  the  voyage,  upon  a  policy  at  and  from,  there  can  be  no  return 
of  premium  for  the  same  reason  (6). 

Where  there  is  an  insurance  on  ship  and  freight,  and  the  ship  arrives 
in  safety,  and  earns  freight,  the  assured  cannot  afterwards  claim  a  return 
of  premium  on  the  ground  that  he  had  no  insurable  interest  on  account  of 
a  defect  in  his  title  to  the  ship  (c).     So  where  there  is  an  insurance  on 


(r)  Park,  Ins.  662. 

(f)  Ptnwn  v.  Li€,  2  B.  &  P.  330. 

(O  Steventonv.Snmv, 3 Burr.  1237 ; 
1  W.  Black.  316,  318. 

(u)  Rothwell  V.  Cooke,  1  B.  &  P. 
172. 

(s)  3  Dougl.  402 ;  Meytr  v.  Gieg- 
son,  2  Marsh.  Ins.  666;  and  see  B€rn» 
$on  V.  Woodbridg€,  2  Doagl.  781 . 


(y)  4  Dougl.  276  ;  Allen  v.  long, 
2  Park,  Jos.  680 ;  2  Marsh.  Ins.  668. 

(t)  Tyrie  v.  Fletcher,  Cowp.  668. 

(a)  hothm  v.  Bell,  8  T.  R.  164. 

(h)  Antien  v.  Woodman,  3  Taunt 
299. 

(f)  M*CHlUich  V.  Royal  Exchange 
Aunrance  Company,  3  Camp.  406. — 
Ellenborough.  Later y  v.  Bomdieu, 
2  Dougl.  468. 
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(rcigH  U ilie  (hip  W  etiartnvd  for  th»  v.ijTAgv,  Bud  isgiRl^gftMa* 
aft<T  MilLn^  upon  it  and  U-ror*  nny  gmids  «re  loaded.  thetaandBtH 
•iitiUrd  Co  nil)'  rtfCiim  of  prcniium  For  •liml  iuloi«iii(r).  Whn*>4ifi 
iiuurcd  for  twrlvc  monthi,  U  the  rale  of  k>  much  per  maniK  thcofli  b 
riak  cesM  nt  the  end  oflira  mutiiliM,  thirre  aholl  be  no  appoKionmiM e= 
ntum  of  premium  (/')-  Theriik  in  diis  cnsv  is  ratirF,  and  ibc  aini|e 
iDonlb  only  ■  ihmm  of  luccitaiiiiiig  thcgrou  antouDU 

4.  Sttpiilnlum  fiYT  Return  of  Prrtniitm  ] — A  illpclatioii  is  often  mub! 
*  policv,  tliat  n  rrlum  of  pHti  of  the  premium  paid  for  the  insanaaM 
be  mane  if  the  ubiii  wiil  wkhout  cotiToy,  or  iirrive  at  a  certain  <ttp  if 
lira  vay»ify,  at  nt  her  final  port  iu  tufett',  or  in  the  cvfdI  of  some  o^ 
Ihing  agreed  nn  between  th«  parlira. 

'I%iu  on  on  insurnim  on  ^lodi,  to  he  shipped  on  lioanl  a  wrtiic  iti 
to  return  part  of  the  premium  "  if  »he  aai!  with  citnvoy  and  mtttt,'  i 
arrival  of  the  ihip  is  what  is  mi-nnt.  aii<l  Ihc  full  rrliini  fa  to  be  m^> 
tiie  wliole  sum  iniured,  althuugh  ihere  •hoiild  be  on  Bversge  lou 
goods  f^)  1  at  lor  example,  though  ahe  hnil  been  eaptnnNl  aoi' 

'   '     nnKiired  had  been  obliged  to  pay  formlra^fA). 

_.  .  policy  on  aihip-'at  and  from  OihiiIu  to  Lynn,  with  UbnffB 
touch  at  any  ports  un  the  roant  of  Poitu^nl  to  join  conray,  particBhrij  " 
Lisbon,  at  twelve  giuineoi  per  cent.,  to  return  6/.  if  she  bmI  trill) com 
I  Ami  Ae  Man  of  POMti^  and  aime ;"  th«  riiip  sailerf  twan  OiiorW  M' 


tloop  and  cntter  appointed  to  protect  the  trade  of  that  place  to  Li^ia. 

fcom  wlu'ticr'  slip  WHS  to  proc['i-il  uilh  llic  Lisbon  Irnde  under  n  Isii" 
convoy  for  RnKliiml ;  in  (he  «»;■  fruin  Ujiorlo  lo  Lisbon  ibe  HeelwaiW- 
persed  by  a  tlorm,  ami  tliu  slilp,  judging  for  the  beat,  ran  for  En^liBi 
and  airivpd:  it  was  held,  that  tlie  assured  was  entitled  to  a  return  i 
premium  (i),  A  clause  in  a  ibip  policy  at  and  from  Lisbon  taCadtbal 
at  and  from  tliencf  to  Flushiiic,  at  n  prPiuhim  of  20/.  per  cent.,  lo  reOm 
S/-  per  ecnt.  if  ibe  ship  iniuml  sailed  with  convoy  from  Cadiz  for  Engbci 
and  2/.  percent,  more  for  convoy  from  England  to  Flushing,  or  lOtps 
cent,  if  with  convoy  for  the  voyage,  and  arrived,  does  not  entitle  the  » 
siired  lo  a  relnrn  of"  premium  of  it.  per  ceiil.  in  consequpnce  of  the  sWp'' 
arrivnl  merely  in  England  with  convoy  from  Cadiz,  being  oftemi^ 
cipturcd  bt'fiirc  the  arrival  at  Flushing,  for  arrivtd  means  at  the  uilinsn 
potl  of  dealiimlion  (ft). 

Under  a  policy  of  insurance  on  Roodfl  from  London  to  any  ports  « 
places  in  the  Ualtic,  backwards  nnd  forwnnU,  &c.  wiih  leuve  to  loucK, 
stay,  nnd  traili-  nt  all  places,  for  all  puriioses,  and  to  take  in  and  diwhain  1 
gooda  wlicrefloever  llie  ship  might  to'ich  at ;  and  in  ease  it  should  be  taaU 
dangerous  to  enter  euch  porta  and  places,  or  the  captain  nus  not  allowed 
to  discharge  the  cargo,  with  leave  to  return,  &c.  nnlil  he  foiind  a  pat  1 
which  he  could  enter  with  safely:  ihe  Imuran ce  lo  continue  until  iheihip 
and  goodsarrired  at  as  above;  upon  the  ship  until  moored  at  anchor  Iwentji- 
fr>iir  hours  in  safety,  and  upon  the  ^ooila  until  the  same  should  be  ihtiT 
diachorged  nnd  safely  landed,  at  o  premium  of  fourteen  guineas,  to  retarti 
71  per  cent  for  snival ;  wilh  wartniity  of  the  goods  free  from  captoie  t 

(')   Mwv.  Praii,* Camp.  297.—  Ih)  Ag«ilar  v.    Rodgm,    7  T.  FL 

Eilenbomujh.  421. 

(/)  Loram(..r™lin»»,aD<,Dgl.  (O  ^"dlf.U  v.  D,,/.  2  B.&  P.lUi 

585.  and  see  Kntrai-di.  HallingwvTth.ili- 

(g)  Simond  V.  Bogdelt,  I    Dougl.  &  P.  1 H ,  n. 

268.  (k)  Ktll«fT  ..  L,  Mnnrier,  *  Els', 
396;  1  Smilh,  72. 
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seizure  in  the  ship's  port  or  ports  of  discharge  :  it  was  decided  that  the 
assured  were  entitled  to  a  return  of  71.  per  cent  premium  "for  arrival," 
under  circumstances  which  discharged  the  underwriters  from  any  loss  (/). 

By  a  policy  of  insurance  on  a  ship  for  a  year,  the  underwriter  stipulated 
to  return  a  part  of  the  premium  if  sold  or  laid  up  for  every  uncommenced 
month :  it  was  considered  that  the  words  laying  up  meant  a  la3ring  up  for 
the  season  without  being  employed  for  the  current  year,  and  therefore,  that 
where  a  vessel  insured  for  one  year  had  been  laid  up  for  several  months 
daring  the  year,  but  was  employed  again  within  the  year,  that  was  not 
•uch  laying  up  as  entitled  the  assured  to  a  retiu'n  of  the  premium  (f7i). 

Where  the  assured  claims  and  receives  the  return  premium  due  upon 
the  arrival  of  the  vessel,  and  the  policy  is  adjusted  upon  that  footing,  he 
cannot,  without  an  express  stipulation,  resort  again  to  the  underwriter  in 
any  contingency  of  the  adventure  (n).  Where  a  total  loss  is  recovered, 
there  cannot  also  be  a  return  of  premium  for  convoy,  because  the  total  loss 
includes  the  entire  premium  added  to  the  invoice  price  (u). 

The  premium  paid  on  an  illegal  insurance  to  cover  a  trading  with  an 
enemy,  cannot  be  recovered  back,  though  the  underwriter  cannot  be  com- 
pelled to  make  good  the  loss  (/?).  So  a  foreigner  cannot  recover  back 
the  premium  paid  by  him  upon  a  policy  of  insurance,  if  the  voyage  be  in 
contravention  of  the  British  laws  (9). 

5.  how  fur  Parties  are  bound  by  their  Acts  in  relation  to  the  Payments 
and  Eecovtry  of  Premiums.']  — A  broker,  by  the  custom  of  commerce,  is 
looked  upon  as  the  immediate  debtor  of  the  underwriter,  and  as  such 
is  liable  to  him  for  the  premium  (r).  And  as  between  the  broker  and 
underwriter^  the  usual  acknowledgment  on  the  part  of  the  underwriter  of 
the  receipt  of  the  money,  is  no  bar  to  an  action  ny  him  against  the  broker 
for  the  amount ;  but  such  a  receipt  is  conclusive  evidence  of  the  premium 
being  paid  as  between  the  underwriter  and  assured  (s),  where  the  transaction 
18  bona  fide.  Where,  however,  by  the  fraud  of  the  assured,  the  underwriter 
is  induced  to  give  credit  for  the  premiums  to  the  broker,  and  the  broker 
to  give  credit  to  the  assured,  the  imderwriter  is  entitled  to  receive  the 
premiums  from  the  assured (f).  But  although  the  premium  be  a  debt  due 
from  the  broker  to  the  underwriter,  the  former  will  not  be  allowed  to  set 
ofT  the  amount  of  losses  and  returns  of  fifcmium,  which  he  is  authorized 
to  receive  from  the  latter  for  his  principals,  as  they  are  debts  exclusively 
due  to  the  principals  (u).  In  an  action  by  the  executors  of  an  underwriter 
against  a  broker,  for  premiums  due  on  policies  subscribed  by  the  testator, 
the  broker  cannot  set  off  returns  of  premium,  which  returns  became  due 
after  the  testator's  death  (x ) ;  even  when  the  policies  were  effected  under 
a  commission  del  credere  (y). 


(I)  DalgUish  V.  Brooke,  15  East, 
295. 

(m)  Hunter  v.  Wright,  10  B.&  C. 
714. 

(n)  May  v.  Christie,  Holt,  67.— 
Oibbs. 

(o)  Langhirrn  ▼.  Allnuit,  4  Taunt. 
51 1  ;  ttd  vide  Hfltncastle  v.  Haworih, 
2  Manh.  Ids.  681. — Mansfield. 

(p)  Vandiickv.  Hewitt,  1  East,  96  i 
Nesbitt  v.  Whitmore,  1  East,  97,  n. 

(9)  Morck  T.  Abel,  3  B.  &  P.  35 ; 
Routh  v.  Thompson,  11  East,  428. 
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(r)  Airy  v.  Blaud,  Park,  Ids.  36; 
Edgarif.  Buiiitead,  1  Camp.  411. 

(0  Park,  Ins.  38. 

(f)  Foy  V.  Bell,  3  Taunt.  493  ; 
Mai'or  V.  Simeon,  3  Taunt.  497,  n. 

(ti)  WiUtm  V.  Creitrhton,  1  Marsh. 
Ins.  297  ;  3  Dougl.  132. 

(x)  HoustouH  ▼.  Robertson,  2  Marsh. 
138;  6  TauDt.  448;  4  Camp.  342; 
Holt,  88. 

(v)  Houitoun  v.  Bordenave,  2 
Marsh.  141;  6  Tauat.  451. 
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It  W  bem  dKid«d  that  hnoiaBc*  braken,  mka,  iriOiMtiAftiifa 
comBiMiiin,  bad  iflcctnl  polidn  in  llieir  ovn  iitot,  m  aUcb  tbf  tv 
dnnibnl  "  u  agenu,"  coutil  not,  in  *a  action  for  prewiiMM  I7  tbtiv 
D*«»  of  •  laaknipl  undRwriI>r,  «lio  haii  mtncribM  llwa*  poGeM,  m4 
■  total  bxBvliich  luul  happmed  brbn  the  banknttii^,  but«U(iW>a 
been  adjiutrd,  alihcufth  tht  pt^n  tud  altn^  noudncd  in  tbcittM^ 
aai  llwy  had  aetualljr  fNiid  l)w amoaiit  of  ibe  loaa  to  tbcir  [iiiii|Ml  hd 
«  rule  lubaFqurntly  ubuincdlo  ihow  coibc  wbf  the  icfdict  ihsoMMb 
•rt  wide  WW  refu«ed(il. 

So  In  an  action  by  tLe  aMigimi  of  ■  banloupt  mMferwiitcr  tplM^ 
feodaoti,  iniiiranccbrukn*,  for  Ibe  balance  of  an  odjinied  Mxavublin 
th*  bankrupt  Bitd  defendania,  aud  dIm>  for  premiuaM  of  inainMe  (■  pb 
eiM  undnwrittcn  by  tUt  bankrunt  with  tbem  aa  broken^  before  llw  kafr 
rapicy,  the  broken  are  not  enliiW  lo  deduct  for  retunia  iiriawiiiiinte 
on  pMicJM.  tbe  pteiuiumi  of  vhicb  policies  formed  a  part  of^dw  *4"' 
kccouot,  except  wlierv  the  rrents  mliiling  them  lo  aoeb  retotM  «a>W 
kliniru  till  after  such  adjuUineDt  j  nor  can  they  dedqct  Kir  rttun' 
mrntiuin  on  sonic  cf  [he  policies,  fbr  the  premtutna  of  wliicb  tfaa  aidMi 
broughl ;  the  eieoli  Entitling  ilipm  lo  wliich  return*  having  hofHlri 
befure  the  bankruptcy,  though  the  retunia  were  not  a^uited;  McM 
the*  deduct  for  return*  on  olber  policiea  for  the  premiaiin  of  vUllll* 
actioii  U  broughl,  the  erent*  otlilling  ibsm  to  abicb  mtwru*  Wfa^  kf- 
pcaed  dace  tbe  bankruptcy,  but  belOTe  the  cotnmeoccmetit  of  tlw  mt^i 
the  brokers  not  liaving  a  commission  d/l  credere,  iior  beiu"  amti^^ 
intcre^lcd  in  any  of  tlie  iiisnraiices  («)■ 

Where  credit  was  given  by  insurance  brokers,  in  aa  account  deiiv(~; 
in  by  (hem  to  an  uiiilerwritei  for  the  premiums  of  re-assurHiice*,  dedm' 
■Uega!  by  lUtute  19Geo.  II.  c.  37,  after  which  the  assured  gave  Dolicili 
the  broken  not  to  pay  tbe  money  orer  to  the  underwriter,  and  indemniit^ 
them  tor  withholding  it:  it  was  held,  that  the  underwriter  could  noimilir 
tain  an  action  agaioEit  the  brokers  to  recover  luch  premiums  ai  fur  mmn 
had  and  received  by  them  to  his  use,  the  (runsnction  being  tlt^al,  ui 
the  money  not  having  been  Bctuaily  paid,  but  only  credit  given  Ibr  it  io 
account  (b). 

The  broker  effecting  ihe  policy  being  the  common  agent  of  the  aanr*! 
and  of  Ihe  underwriter,  while  the  premium  remains  in  his  hands  for  ibt 
one  party,  and  the  policy  fur  Ihe  otiier,  and  having  receivi^d  notin  d 
events  which  entitled  the  assured  to  a  return  of  premium  before  Bcnoii 
broughl  by  the  underwriter  to  recoi'cr  ihc  full  premium,  u  authoriied  u 
deduct  such  return,  and  only  to  pay  over  the  difference  to  the  undet- 
wriler(c).  A  Liverpool  broker  sends  orders  to  a  Newcastle  broker  ta 
effect  an  insurance  there  upon  a  dtl  credere  commisaioti ;  this  he  duct, 
and  after  giving  the  underwriters  hii  notes  for  their  balance  of  premiums, 
becomes  bankrupt :  it  was  held,  that  the  underwriter  at  Newcaatle  haj 
a  right  to  resort  to  ihe  Liverpool  broker  for  all  premiums  received  by  him 
and  not  paid  over  to  the  Newcastle  broker  (</). 

(0  Bakar  r.  Ltngtsrn,   4  Camp.  (c>  SA»  v.  Clmrkiim,  13  East  501. 

396;  3Manh.  S15;  eTannt.SlS.  (d)  RsiiMi  v. IViina.  1  Maiah.  Isk 

(0)  P<irJ^t.Sn<tM6Eatt,382.  301. 
(bi  Edgar  V.  FeuUr,  3  East,  322. 
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Sect.  XI. — Liability  of  Brokers  to  tbeir  Principals. 


1 .  For  the  due  effecting  of  their 

Insurance 1539 

2.  To  use  due  Diligence  to  make 


the  Underwriters  settle  upon 
the  happening  of  a  Loss  . .    1 539 
3.  For  Money  received  on  a  Loss  1540 


1.  For  the  due  effect ine  of  the  Insurance.'] — It  may  be  as  well  that  we 
should  notice  here  the  liabilities  imposed  on  a  broker,  in  the  discharge  of 
the  duty  he  undertakes  to  perform  for  his  principal.  As  his  agent  and 
servant  he  is  bound  to  give  him  the  benefit  of  all  reasonable  care  in  effect- 
ing the  insurance.  But  if  he  act  bond  fide  he  is  not  liable  to  be  called 
upon  by  him,  because  the  insurance  might  possibly  have  been  effected  on 
better  terms  (e).  Thus  if  a  merchant  order  an  insurance  broker  to  effect 
a  policy  of  insurance  for  time,  on  a  cargo  of  com,  without  giving  an^  di- 
rection as  to  those  with  whom  the  policy  is  to  be  effected,  and  the  uisu- 
ranee  broker  effects  the  policy  with  one  of  the  chartered  companies,  by 
whose  policies  com  is  warranted  against  partial  losses,  although  the  ship 
be  stranded;  upon  a  large  partial  loss  happening  upon  this  cargo  after  a 
stranding  of  the  ship,  the  merchant  cannot  maintain  an  action  against  the 
insurance  broker  for  not  effecting  the  policy  with  private  underwriters, 
who,  by  the  common  form  of  a  policy  of  insurance,  would  have  been  liable 
for  lliis  partial  loss  (/).  In  deciding  whether  the  broker  has  done  hia 
duty  to  his  principal,  the  evidence  of  the  insurance  brokers  and  under- 
writers, together  with  the  invoices  of  the  ^oods,  and  the  bills  of  lading, 
and  also  the  letter  of  the  supercargo,  may  be  admitted  in  evidence  (g). 

On  the  other  hand  he  will  be  liable  for  any  gross  negligence  (A),  as  where 
he  omits  to  communicate  a  material  letter,  bv  reason  whereof  the  assured 
fails  to  recover  for  a  loss  sustained  (i).  And  the  same  rule  holds  if  he 
employ  another,  but  omit  to  give  him  all  the  instmctions  he  is  furnished 
with,  although  he  derived  no  profit  from  the  transaction  {k).  So  where 
insurance  brokers  were  ordered  to  effect  a  policy  "  at  and  from  Teneriffe 
to  London  :'*  it  was  held,  that  they  were  liable  for  not  insertine  in  it  a 
liberty  **  to  touch  and  stay  at  all  or  any  of  the  Canary  islands,"  that  being 
usually  inserted  in  policies  from  Teneriffe  (/).  And  a  broker  who  has 
neglected  to  insure  the  premium  according  to  the  directions  of  his  prin- 
cipal, cannot  set  up  as  a  defence,  that  he  was  directed  also  to  insure 
against  British  capture ;  for  that  is  not  a  crime  so  as  to  render  the  whole 
insurance  illegal,  though  it  would  be  void  pro  tanto  (m), 

2.  To  use  due  Diligence  to  make  the  Underwriters  settle  upon  the 
happening  of  a  Loss.'] — If  an  insurance  broker  keep  a  policy  he  has  ef- 
fected in  his  hands,  he  is  bound  to  use  reasonable  diligence  to  procure  the 
underwriters  to  settle  and  pay  any  loss  that  may  happen  upon  it  (n).  But 
where  insurance  brokers  holding  a  policy  for  the  purpose  of  adjusting  a 
loss,  suffered  an  underwriter's  name  to  be  struck  out  upon  his  signing  the 
adjustment;  and  the  underwriter  gave  them  credit  in  his  books  for  the  loss, 


(«)  Moore  v.  Mourgue,  Cowp.  479. 

(y*)  Comber  v.  Anderson,  I  Camp. 
523. — EUenborough. 

(g)  Chapmin  v.  Walton,  3  M.  & 
Scott,  389;  10  Ring.  57. 

(h)  Park  v.  Hammond,  6  Taunt 
495 ;  2  Marsh.  189  ;  4  Camp.  344  ; 
Holt,  80. 


(i)  Maydew  v.  Forrester,  5  Taunt. 
615. 

(k)  Seller  v.  Work,  1  Marsh.  Ins. 
305.— Eidon. 

(/)  Mallough  V.  Barter,  4  Camp. 
1 50. — £1  lenborough. 

(m)  G laser  v.  Coirie,  I  M.  &  S.  52. 

(n)  BoHsefietd  v.  CretweU,*Z  Camp. 
545  — Ellenborougb. 
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mi  bream*  buikTUpt,  but  Ihry  nn-cr  look  ««1It  fbr  the  tiMuMili^* 
\\i»  cnntFary,  («»«  the  aaum)  nnttc*  of  the  bonkntplr? ;  sndAfttW 
nnEmiinli  n  utlleini'm  uf  uftouot  Wtwrai  Ihv  broken  ■nd  iIk  hbH 
oompti'liiiniliiigtliffpulicy  ln<iimlioi).  on  whictiiiailpiiuiidruicadf  v* 
th«min  nuwi-I  of  tlie  baiiknipiH  sulacripiian  ;  It  wax  Md.  (Waq 
were  not  liatile  to  the  wurnl  for  liie  mm  due  fimn  the  banknift  tad) 
policy  (a). 

3.  Far  Mantv  rtreavd  on  n  i.-M,^ — ^Tlie  lirokn,  am  reoripi  offc 
mnncf,  it  bournl  to  liny  it  over  to  llie  pnDripaU  IVotn  wbam  btwriili 
lii(  giidcrt  to  rlTecl  Ifie  iniuraiicr,  altkoiuh  then  nwr  ht  ocbrr  ^tm 
cUIniiui!  an  in[«r«at  in  th«  ftniinml.  And  if  tits  nn<icrwrUcr*  imh  ■ 
•nwtd  tVam  tha  »oliny,  lh«  def«niUnt  can  ttcitlier  dapule  tbe  lUifo  rf 
tli«  undrrwriler  fur  tile  Ion,  nor  hia  oitn  nrcetiK  ot  the  aum  wWiMirl 
If  sn  iiituronce  brokrrdvbil  ilia  un'd«rwrit*T  with  bIom,  and  lakfUi' 
ceWaticf  Tiirilis  iMlunccnrBeciiuni  liviwpvn  broker  and  undaviiKT.ttf' 
abl«  at  n  UtiT  tkt*  than  lli*  time  vhen  the  hwa  wouid  be  pa>vbl«  In  aai. 
the  anurvd  may  mainUin  an  nction  ngainut  ih«  broker  for  iin.>ner  liala' 
rfccived,  thoiigli  the  acc«pUDn)  vriii  diibonnured,  and  tJie  IntiWaoo 
received  any  money  (y).    When  tlie  bruker  hua  paid  it  orer  heoBDOtn 


n  upon  the  p<Micy  had  beecme  iiMolFent,  _ 
'  WBMBwateariltaftcCwhenhcfMMtbeiiwneyfr).     Bataa_ 

hroher  hai  no  iiniilicd  authority  to  pav  Ibe  araurcd  losses,  either  tolal  or 
liflrlinl,  for  the  tiiiJcrwriler  wlio  pm]ilojs  liim  (s). 

Where,  by  tlie  tL'rnin  of  a  policy,  lossei  ;ire  lo  be  paid  in  three  tnonlk 
after  aii  adjuslinent  by  coramitlee  of  the  insurer!,  and  the  commille  rdiac 
Id  adjust  ujwn  llie  reijiic^t  of  Ihc  insured,  he  mtglit  sue  on  the  policy,  net- 
withstanding  there  had  beeti  no  adjustment  (f ). 

A  trustee  auiiig  as  a  plaintiff  in  a  court  of  law  must  be  trenttd  in  bH  ?<■ 
pects  S3  a  party  lo  the  cause,  and  any  defence  against  liim  is  a  defence  n 
that  action  against  the  cesfui  got  trutl  who  uses  hia  name  ;  and,  therefarr, 
whercnbrokcr  in  whose  namea  policy  of  insurance  under  seal  was  effectti 
brought  covenant,  and  the  defendants  pleaded  payment  to  the  plaint 
according  to  the  tenor  and  rllect  of  the  policy,  and  the  proof  vas,  thit 
after  llie  loss  liappeneil,  the  assurers  paid  the  amount  to  the  broka 
by  allowing  liiin  credit  for  premiums  due  from  him  to  them  :  it  was  faeU, 
that  although  that  was  no  payment  as  between  the  assured  and  assnren, 
it  was  a  good  |iayment  as  belH'een  the  plaintiff  on  the  record  and  the  de- 
fendants, and  iherefure  an  answer  to  the  action  (n). 


Sect.  XII,— Liabilities  of  PBiscrP*i.s  to  their  BaoKan.. 

Where  a  plaintiff  ngrees  lo  effect 

an  iiisiirance  on  the  poods  of  a  defen- 

dam,  with  such  nuniea  as  may  be  t 

<o)  Oi'iisioa  ».  Btll.  3  Camp.  237. 

(r>  Fdg.,t  V.  )i„mil«.d.   1    Caaip. 

41l.-Ellenboruugli;       Ja«am     ,. 

( p)  A«d>iiii  V,  Ri.l.i.iMn.  3  Camp. 

SuHiiniitt-r,  S  Camp.  S46,  n.— Maw- 

IW.-KUenboroueh;  Hobtrhi.Ogii- 

«eld. 

i«.  9  Price.  269  ;   Hill  v.  jMlmg,  1 

(>)  fidfv.  AMj.;  4  Dougl.W. 

Mooie,  iSH;  sod  ie^GilUit  v.  Mxic- 

<()SlnjNev.  Hor«a,  3  lling.304; 

maa,  1   Taunt.  137;  2  Tidds  Prac. 

llMoo.e,72. 

8,15. 

(«>  Gihianr.  IPi«ler,  5  B.  &  Adol. 

(^)    H'ili,>«n  ».   Clay,  6  TuBDt. 

96 ;  and  seeunte,  Principil  and  Agcal, 
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limdant  cannot  refuse  to  reimburse  the  premium,  on  the  ground  that  the 
names  of  the  underwriters  had  not  been  previously  submitted  to  him  for 
hia  approval  (jt)  ;  and  to  compel  him  to  reimburse  such  premium,  together 
with  orokerage,  indthitatia  assumpsit  will  lie(^).  So  it  lies  to  recover 
del  credere  commissions  for  guranteeing  sums  insured  upon  policies,  such 
commissions  being  due  upon  entering  into  the  contract  of  guaranty  ;  and 
after  judgment  by  default,  the  defendants  cannot  be  allowed,  on  a  writ  of 
inauiry,  to  set  ofiT  in  reduction  of  damages  the  amount  of  losses  not  indem- 
iiined(j7). 

Lien."] — Insurance  brokers  who  have  effected  a  policy,  without  notice 
that  it  is  not  on  account  of  the  person  from  whom  they  receive  the  order, 
bave  a  lien  upon  it  for  their  general  balance  due  from  him,  and  have  a 
right  to  apply  in  satisfaction  of  that  balance  money  received  upon  the  po- 
licy, as  well  after  as  before  notice  that  it  belongs  to  a  third  person  (a).  But 
if  they  pay  to  the  agent  the  overplus  afler  having  received  such  notice, 
the  amount  may  still  be  recovered  from  them,  in  an  action  for  money  had 
and  received  by  the  principal. 

Defendant  effectea  an  insurance  for  A.,  not  knowing  it  was  in  fact  for 
plaintiff:  it  was  held,  that  defendant  had  a  lien  on  the  policy  for  a  balance 
due  to  him  by  A.  (6).  But  this  rule  will  not  apply,  if  from  circumstances 
the  third  party  has  cause  to  presume  that  the  insurance  is  not  effected  for 
the  party  hi  whose  name  it  is  made.  Thus  A.,  a  merchant,  at  different 
times  employed  C,  an  insurance  broker,  to  effect  policies  of  insurance  for 
him.  C,  without  A.'s  concurrence,  employed  B.,  another  insurance  broker, 
to  effect  these  policies,  informing  him  that  they  were  for  a  correspondent  in 
the  country  ;  B.  got  the  policies  effected  in  A.'s  name,  and  delivered  them 
all  except  one  to  C. ;  C.  became  bankrupt,  without  having  paid  B.  any  part 
of  the  premiums,  A.  being  indebted  to  his  estate  beyond  the  amount :  it  was 
held,  that  B.  had  not  a  lien  on  the  policy  he  detained  for  the  general  ba- 
lance due  to  him  from  C.  (c).  So  where  an  English  subject,  in  time  of 
war,  who  had  received  orders  to  effect  an  insurance  for  a  neutral  foreigner, 
opened  the  policy  with  his  usual  broker  in  his  own  name,  but  informing 
him  at  the  same  time  that  the  property  was  neutral :  it  was  decided  to  be 
a  sufficient  indication  to  the  broker  that  the  party  acted  as  agent,  and  not 
on  his  own  account ;  and  therefore  the  broker  has  no  lien  on  the  policy 
•o  effected,  for  his  general  balance  against  such  agent,  as  between  such 
broker  and  the  principal  (</).  But  if  the  lien  attaches,  although  a  broker 
may  have  parted  with  the  possession  of  a  policy,  still,  if  he  become  re- 
possessed tnereof,  he  has  a  lien  on  it  for  the  premiums  which  may  be 
unpaid  (e). 

If  a  policy  of  insurance  be  left  in  the  hands  of  an  agent  for  safe  custody 
only,  although  he  advances  money  to  the  assured,  without  any  other  se- 
curiQr  than  the  policy,  the  agent  acquires  no  general  lien  on  the  instru- 


(x)  Duon  V.  Hovi//,  1  M.  &  P.  656  i  349.— Gibbs;    bat    see    Lanyon  v. 

4  Bing.  665.  Blanchard,  2  Camp.  597.— Ellenbo- 

(t/)  Airy  v.  Bland.  1  Park,  Ids.  36 ;  rough. 

1  Mar^h.  ins.  300.  (c)   Snook  v.  Davidson,  2  Camp. 

(s)  Caruthers'V.  Graham,  14  East,  218. — E11enb«irough. 

578.  (d)  Maaiiss  v.  Henderum,  1  East, 

(a)  Mann  v.  Forrester,  4  Camp.  60.  335  ;  Mann  v.  Shifner,  2  East,  523  ; 

—  Kllenborough.  Levy  v.  Barnard,  2  Moore,  34. 

(fr)   IVestwood  v.    Bell,   4  Camp.  (r)  Ibid. 
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1'he  biokcT  tin*  iheicfore  a  duim  upon  the  aasured  liir  the  amoiDiirf^ 
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Plaifitif    ib. 

The  proper  roim  of  adion,  in  otdec  to  recorer  upon  ■  policy  rf  iaa 
nan.  11  a  ^wcu/ (umniprir,  fbimded  tm  Aa  expnw  oontiaet  oT  the  pcntt 

who  signs  it.  Bill  where  a  policy  i«  void,  and  the  insurer  sookt  to  rrcofa 
back  the  premium,  fin  indrlnliiliu  astaoiptil  wMI  lie  on  some  one  or  muri 
uf  llle  cnnimon  counts,  ])ioper  for  the  circumstanccB  of  tlie  cose. 

1.  /)«c/a radon.] —The  plainlifl"  in  drawing  Lis  declaration  should  kI 
out  the  policy  on  which  the  action  is  brougliL  ]le  should  also  aver  ibll 
it  wu  ligned  by  the  deftfiidant,  and  that  in  consideratiou  of  the  premiimi, 
he  undertook  to  indemnify  a^fainst  the  losses  named  in  the  policy.  H< 
should  then  proceed  lo  aver  that  goods  and  mercbandizea  vere  laden  oa 
hoard  tu  the  amount  of  the  sum  insured,  and  that  he  the  plBindff  was  in- 
lercaled  therein  (i);  or  if  the  insvirance  be  upon  the  ship,  the  insured's 
interest  must  in  the  same  mnimer  be  averred  (^).  The  next  nutpiial 
averment  is  tliat  the  properly  insured  was  lost,  and  hy  what  means  thai 
loss  happened  ;  in  stating  which  tlie  plaintiff  must  bring  it  within  one  of 
the  perils  insured  against  by  tlie  policy ;  but  he  must  always  state  it  to- 
cording  to  the  Inith.  'J'hus  he  ought  (o  show  lliat  it  was  by  perils  of  tl»e 
sea,  by  capture,  bv  fire,  by  detention,  by  barratry,  or  any  of  the  other  perils 
mentioned  in  the  policy  (/).     But  it  would  seem  that  if  a  declaration  on  a 

He  ufthe  loss,  ih*  other  beiag 


(/>  Mair  V  naming,  D.  St  R.  N. 
I'.  C.  29.— Abbolt. 

(g)  Guiliiig  V.  Limdoa  Asiitanct 
Voiapana.  I  liuir.  489;  I  Lrl.  Ken. 
1i54  ;  1  W.  BUck.  103 ;  1  Paik.  Ins. 
283;    Bad    see   unre,   rrincipal    and 

(ft)  PoKtr  V.  Bulchrr.  5  M.  i  R. 
327. 

(i)  In  Ibe  case  of  mhd  v.  Trrl. 
Ihiion.  2  Taunt.  237.  the  derbfation 
>Uegedlhat  Iheplninlilf  waiialeiested 
at  the  time  of  effectinf;  the  policy  anil 


for  the  use  and  benefit  and  on  the  w 
count  of  the  person  or  penoDS  to  it 
leresied." 
(0  Park,  Ini. 
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policy  of  insurance  lay  the  loss  by  the  perils  of  the  seas,  the  plaintiff  may 

I  ytecover  upon  proof  that  the  ship  was  wrecked,  although  this  may  have 
been  occasioned  hy  the  barratry  of  the  master  and  mariners  (m).     And  a 

II  loss  by  barratry  is  well  alleged,  though  the  proof  be  that  it  happened  bj 
g  the  act  of  an  enemy  and  by  barratry  jointly  (n).     Where  goods  were  in- 

mred  at  and  from  Mogadore  to  London ;  and  tne  declaration  averred  "  that 

n  after  the  loading  of  the  goods,  the  ship  departed  on  her  intended  voyage, 

I  and  while  in  the  course  of  her  said  voyage  was  lost  by  perils  of  the  sea :" 

I  it  was  held  that  this  was  a  material  aUegation,  and,  therefore,  the  ship 

f  baving  been  lost  while  at  her  moorings,  and  before  the  cargo  was  com- 

,  pleted,  the  insured  could  notl  recover  (o).     But  where  in  an  action  on  a 

policy  of  insurance,  the  declaration  stated  that  "  after  the  making  of  the 

policy  the  ship  sailed  ;*'  and  the  evidence  was  that  she  sailed  before :  it 

was  held  that  the  variance  was  immaterial  (p). 

Where  a  policy  in  the  common  printed  form,  on  ship  and  goods,  con- 
tains a  written  memorandum,  declaring  the  insurance  to  be  on  goods,  a 
general  averment  is  proper  that  the  defendant  became  an  insurer  on  the 
premises  in  the  policy  mentioned  (o).  In  one  case  a  policy  was  effected 
on  the  plaintiff's  share  of  goods  valued  at  500/.,  but  upon  its  turning  out 
that  the  plaintiff's  interest  was  larger,  the  words  were  added  in  the  margin 
of  the  policy  on  the  plaintiff's  goods,  "  say  one-fifth  valued  at  100/.,"  to 
which  tne  defendant's  initials  were  subscribed ;  it  was  decided  that  the 
declaiation  need  not  notice  the  original  stipulation  (r). 

Where  a  declaration  on  a  policy  on  indigo  and  bale  goods  alleged  that 
**  divers  ^oods,  &c.  of  3000/.  value  were  put  on  board,"  and  af^rwards 
averred  that  *'  the  said  writing  or  policy  of  assurance  was  made  on  the  said 
goods,"  &c. :  it  was  holden  good  on  special  demurrer  (<).  And  on  a  policy 
at  and  from  Pemambuco  or  any  other  port  or  ports  in  the  Brazils  to  London, 
**  beginning  the  adventure  from  the  loading  the  goods  on  board  the  ship 
on  the  termination  of  her  cruize,  and  prepanng  for  her  voyage  to  London. ' 
The  ship,  on  the  termination  of  her  cruize,  touched  at  Pemambuco ;  but 
failing  to  procure  a  careo  there,  she  proceeded  for  St.  Salvador,  and  was 
lost  on  her  voyage  thither ;  it  was  considered  that  the  voyage  is  well  de- 
scribed in  a  declaration  on  the  policy  as  from  Pemambuco  to  London  (/). 

2.  P/ffl«.]— By  the  Reg.  Gen.  H.  T.  4  Will.  IV.  it  is  ordered  that  in 
every  species  of  assumpsit  all  matters  in  confession  and  avoidance,  including 
not  only  those  which  show  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded ; 
— as  unseaworthiness.  Upon  a  question  concerning  the  sea-worthiness  of 
a  ship,  after  the  evidence  of  persons  who  have  been  examined  as  to  her  con- 
dition, experienced  shipwrights,  who  never  saw  her,  may  be  called  to  say 
whether,  upon  the  facts  sworn  to,  she  was,  in  their  opinion,  sea-worthy  or 
not  (u).  A  sentence  of  condemnation  for  insufRciency,  after  a  survey  by 
a  Vice- Admiralty  Court,  although  received  as  conclusive  to  prove  the  fact 

(m)  Heyman  v.  Pariskj  2  Camp.  (r)    Robinson  v.   T**bin,   1   Stark. 

149.— Elleaborough.  336.— Elleoborough. 

(n)  Toulmin  v.  An<Ursonf  1  Taunt.  (s)  D«  Symonds  v.  Johnston,  2  N. 

227.  R.  77. 

(o)    Abitbol  V.   Bristow,  2  Marsh.  (()  Lambert  v.  Liddard,  I  Marsh. 

157 ;  6  Taant.  464.  149 ;  5  Tauat.  480 ;   for  other  ibiogs 

(p)    Peppin  V.  Solomons,  5  T.  R.       see  ante,  240. 
496.  («)     Boekwith   v.  Sydtbolkam,    1 

(9)  HaughUm  v.  Lwbank,  4  Camp.  Camp.  1 17. — Ellenborougb ;  S.  P. 
89. — EUenborough.  Thornton  v.  Royaf  Exchangt  Company, 

Peaks,  25. 
3  u5 


nay  by  tiroductian  aoil  proof  of  iIm  dgncBn^K  li^ 

;riil,  Itolti  l)iD  handsrititig  and  theauthorilj  attatk  ^ 

Uui  whiT*  •  policj  of  tiuHUMiM  ■>  aotaoAcd  bib 

nt,  unilcT  a  power  of  auatnny,  ii  U  twIfifii'M  ftodmit 


^  rpcori,  and  Mh^  awch  mWUn.  It  vd^  W- 
•vcT.  I>F  ddiTiitilr  to  nolicc  here  th«  twreni  &cU  ta  fail  pnmj  «liifli 
wliol*  uf  Ui«  pbialiS's  caw  ii  put  in  Umm. 

1.  O/Ot  Falkf.]—Tbt  Sm  tlung  ia  lo  ]>r>vvUm  poti^.vhkfcilto 
ia  iha  ordinary  way  by  production  aoil  prooT  of  iIm    '  -    ■ —   -  "-' 
•cribvd  by  an  agriil.  Iwlri  l)ii 
muil  bo  pravvil. 
dc&niluiit'i  ogcnt, 

mganvy  ihal  tlie  ilcfciitUul  in  ia  the  lukbit  orpayuw  to^m  npan  , 

aubif  rib«d  by  llw  ug<:M  in  bn  name,  wilhuut  pmduciDg  tbe  pas«<f  * 
totney  ( jr). 

Parol  evidence  of  what  paucd  at  the  time  of  eSectinz  a  fScj  a  <■ 
•diiiHnible  to  retlrain  the  edectof  the  policy  (^).   Nor  ia  Uie  fchip  oo  ibd 
ttodetirrilen  takedown  the  risk*  they  iouire  evideucvof  iheinsirannli' 
I  AdtaTidance  of  thecuctamof  tha  tnda  majb»  rcccivr-J  -^  ,-..1-''  " 
oautb  Lidian  of  a  policy  of  inmniur',  in  the  parta  wriii- ' 
well  Ba  in  th?  priiileJ  runn  (''} :  though  la  a  recent  c  i- 
nn  B  policy  of  iLisiir.iiici'  in  ihf  iisiial  form  on  nhip,  L. 
uiagc  tliat  the  iinderwrilcri  never  pay  for  llie  loss  ul'  ii.    , 
ofa  bill]),  slun^  upon  the  quarter,  was  iDadinisaiyc  (r). 

2.  Of  lite  InUmt  of  the  Pl«i«tiff.'\~T\\n  muit  be  pnjvod  aiilil 
Itflted  in  the  declaration,  wliich  may  be  done  wheD  the  infuraaca  i»» 
the  ihip,  by  proving  po^ses^iitn  of  tbe  ship;  and  the  Tact  oTa  person  haiif 
exercised  act)  of  ownersliiji  in  directing  the  loading,  &c.  of  a  ship;  ni 
paving  the  people  employed  wad  held  to  be  sulficieni  prima  J'actr  rn 
deiiee(rf). 

It  hn«  been  held  that  GUcb  parol  evidence  of  ownerthip,  arisinc  fito 
poiscBsion  at  a  parlitiihir  period,  was  not  disproved  by  showing  a  prior 
rt'^jjler  in  tiiE?  name  of  another,  and  a  subsequent  register  to  the  umt 
jieraon  {c).    Wiiere  the  intiTeat  is  avened  in  partiea,  who  haTe  never  Wa 
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107.— Ktnyun. 
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the  »ime  ;  irf. ;  Onjier  v.  /«.._.„..  . 
Camp.  605,  n,— Kldon, 

(c)  Bl^cktlt  V.  BnjrnI  Kirkfgf 
AsiuTunrf  Coinpauv,  2  C.  &  J,  M4: 
2Tsr.a66. 

(if)  Anervv.  Rageri.  1  Eip,  307. 
— Kenyon ;  rftomoi  v.  Fojie,  5  Eip. 
ee.  —  LIIen  borough. 

(f)  llohrriKi  V.  Fmrli,  4  F-aM, 
i:0;  4  Esp.  246. 
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in  possession  of  the  ship,  it  will  be  necessary  to  prove  the  ownership  of  the 
persons  from  whom  such  parties  claim,  and  the  derivative  title  from  them, 
VIZ.,  the  bill  of  sale,  and  the  registry  of  the  ship  according  to  the  register 
acts  (A).  The  certificate  of  the  registry  is  not  even  primd  facie  evidence 
of  ownership  (i). 

When  the  insurance  is  on  the  goodSt  it  may  be  proved  by  possession  or 
acts  of  ownership,  or  by  production  of  the  biU  of  lading,  directing  the  de- 
livery to  the  plaintiff;  and  when  such  a  bill  of  lading  is  made  deliverable 
to  the  consignor,  and  indorsed  by  him  specially  as  in  blank,  this  evidence 
with  the  evidence  of  the  captain  of  the  ship  that  he  had  the  goods  men- 
tioned in  it  on  board,  are  sufficient  (k),  A  bill  of  lading,  signed  by  a 
master  of  a  vessel,  since  deceased,  for  goods  to  be  delivered  to  a  consignee 
or  his  assigns,  he  paying  freight,  is  admissible  as  evidence  of  the  consignee 
having  an  insurable  interest  in  the  goods.  But  if  the  master  guard  his 
acknowledgment  by  saying,  '*  contents  unknown,"  so  that  he  does  not 
charge  himself  with  the  receipt  of  any  goods  in  particular,  the  bill  of  lading 
alone  is  not  evidence  either  of  the  quantity  of  the  goods  or  of  property  in 
the  consignee  (/).  In  an  action  on  a  policy  on  a  foreign  ship,  where  there 
18  a  stipulation  that  the  policy  shall  be  sufficient  proof  of  interest,  if  Uiere 
be  judgment  by  default,  the  plaintiff,  on  the  vrrit  of  inquiry,  need  only 

Srove  tiie  defendant's  subscription  to  tlie  policy,  without  giving  any  evi- 
ence  of  interest  (m). 

3.  Of  the  Inception  of  the  Risk.} — Where  this  matter  is  put  in  issue,  it 
must  be  shown  that  the  risk  attached.   For  this  purpose  a  license  is  primd 

Jacie  evidence  that  when  a  ship  left  her  port  of  outfit  she  sailed  upon  the 
voyage  insured  (n).  So  proof  of  a  convoy,  bound  for  a  particular  port, 
s^ed  by  the  captain,  coupled  with  the  evidence  of  the  custom-house 
officer,  that  a  certificate  and  other  papers  for  such  a  voyage  would,  in  the 
regular  course  of  office,  be  delivered  to  the  captain  before  he  sailed,  toge- 
ther with  proof  of  the  sailing,  has  been  held  evidence  of  the  ship  having 
sailed  on  such  a  voyage  (o). 

When  the  policy  is  on  the  goods,  they  must  be  found  to  have  been 
shipped.  This  may  be  done  by  the  captain,  or  if  he  be  dead  by  the  bill  of 
lading  and  evidence  of  his  handwriting  (;?).  The  copy  of  an  official  paper, 
made  in  pursuance  of  an  act  of  parliament,  by  an  officer  of  the  customs, 
containing  an  account  of  the  cargo  and  a  report  of  the  goods  on  board,  is 
evidence  to  prove  the  shipping  (g).  But  where  the  bill  of  lading  was  of- 
fered in  evidence  to  prove  that  the  goods  were  shipped  on  the  plaintiff's 
account,  Lord  Ellenborough  rejected  it,  as  being  nothing  more  than  the 
declaration  of  the  captain  (r). 

4.  Of  the  Lost,  SfcJ] — The  plaintiff  must  also  prove  the  loss  by  one  of 


(h)  6Geo.IV.  c.  110. 

(t)  Pirie  v.  Anderton,  4  Taunt. 
662.  In  one  case  it  was  held  that  the 
production  of  the  register  from  the 
custom-house  was  conclusive  evidence 
of  the  ownership;  Marsh  v.  RobinsoUf 
4  Esp.  98.— Le  Blanc. 

(k)  M* Andrew  v.  Bell,  1  Esp.  273; 
Lickbarrow  v.  Maion,  2  T.  R.  71; 
M'Andrew  v.  Bell,  1  Esp.  373.^ 
Kenyon. 

(0  Haddow  v.  Parry,  3  Taunt. 
303. 


(m)  ThelluBon  v.  FUtchert  1  Doug. 
315;  1  Esp.  73. 

(n)  Marsliall  v.  Parker,  2  Camp. 
69. — Elleoboroogh. 

(o)  C0hen  v.  Hinckley,  2  Camp. 
51. 

(p)  Haddow  v.  Parry,  3  Taunt. 
306. 

(q)  Johnion  v.  Ward,  6  Esp  49. 

(r)  Dickson  v.  Lodge,  1  Stark.  226. 
It  does  not  appear  whether  the  captain 
was  dead  in  this  case  or  doL 
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_...  .  ,  Bui  the  cfTliScate  of  an  sr?ntf»(  Uujii 

kt  a  forei^  ixtit,  ajceitunins  an  avemge  Ima  on  a  cargo  aanuged  lif  ki 
wattT,  is  not  uf  ilicif  admimble  cvidrtlce  as  lo  the  amimnt  of  ifac  ua  a 
ail  atdtm  by  ihe  unired  ngRiiisI  lh«  undcrwrileni  in  this  counliy(i|.  Sa 
•ro  Lloyd'i  books  notice  uf  ii  low  lo  any  yenoa  in  particutar,  but  nay  p, 
emiplea  with  other  ciideiic?,  to  the  Juiy  (/>.  U'h^  ihe  [ilaintiir<  ifoi 
■lioired  to  the  defendujt,  an  undentriier,  the  cAptain'a  protnt,  con«iiM>t 
an  BCctiiitit  of  the  Imi  of  ihc  ship  iniured,  denkanding  paTmnU :  it  ■« 
MKiBidm'd  that  this  did  not  entitle  ibe  defeiulAot  to  read  iIm  pralal  > 
evidence  in  an  action  on  the  po!icy(u). 

If  a  policy  of  iunirance  be  produced  by  the  B^ent  of  ibcpkintifi;  liin^ 
whom  It  WM  eftivtcd,  and  Ihe  defendant's  name  be  struck  out  and  ton 
irrilten  agaiiwl  it,  "  adjusted  Ihe  general  nn<l  particular  averagci  at  SOI.  9> 
per  l^ent. ;"  tbii  is  proof  that  the  policy  had  been  adjusted,  though  nelliiU 
)t  had  been  tnliiHied :  but  the  plaintilf  nill  not  be  allowed  lo  go  into  m 
dcnce  to  show  that  some  of  the  sums  allowed  nt  the  tiine  of  the  adiiutnHM 
were  loo  iniull.  If  the  plaintiff  could  show  that  tlie  losa  waa  aeuled  vilfc- 
out  hU  authnrily,  or  perhaps  if  lie  cooild  ihow  that  some  sum  «u  cnbnJ] 
omiUed,  he  might  go  beyond  lUe  amount  of  the  ndjuslment  (r). 

The  (ilainlifl'must  also  show  that  he  has  complied  with  all  the  warn*' 
tie*  in  the  policy;  for  nbicb  ate  ante,  1522. 
,  4.    ffn^ifti.]— The  only  thineunderlbis  head  that  it  win  he  necMvy 

r   tanotlwiathMby  the3aad4WilLIV.e.42,  jurieaane  empowtfcdH  f 
actions  on  policies  of  insurance,  after  the  paning  of  that  act,  over  mi    ' 
above  tlie  money  ictoiotnljle  in  such  aclioris,  lo  give  dainagcs  in  ift 
nature  of  interest. 

In  an  aelicin  on  a  policy  for  an  average  loss,  if  the  account  be  so  con- 
plicated  that  it  cannot  be  a<ljustcd  in  Court,  tlie  jury,  by  consent  of  <h< 
parties,  may  find  for  a  total  loss,  the  plaintiff  enterine  into  a  rule  lo  ac- 
count upon  oath  fur  wlinl  part  of  the  insured  property  he  may  recover  (y)' 

SrcT.  XIV.— Insurance  on  Lives. 
I.  Il'tal  ij  on  iniiirahle  laltritt  1546   I   3.  By  what  meant  iht  PoUey  mm 
•i.   Oj  Ihe  Risk  Inmred 1547    |  be  rtndtrcd  void ".1518 

All  insurance  upon  life  is  a  contract  by  which  the  underwriter,  for  s 
cerlsiii  sum  proporliuiicii  to  the  age,  health,  and  profession  of  the  person, 
whose  life  is  ihe  object  of  the  insurance,  engages  that  that  person  sball 
not  die  within  the  time  limited  in  ihe  policy;  or  if  he  do,  ihnt  he  wilt  pa}' 
a  sum  of  money  lo  liiin,  in  whose  favour  the  policy  was  granted  (i).  The 
Qrst  (|uesliou  which  naturally  arises  is  tlie  interest  required  to  effect  aa 
insurance  of  this  dcscripliun. 

1.    What  ii  an  insurable  Jii (eresi.]— The  statute  14  Geo.  III.  c.  48. 

(i)  Droi*  V.  .Varr^aH,  2  D.  &  11.  pUintiff  (in  underwriier)  and  ihe  de- 

696  ;  1  It.  &  C.  473.  fendaot:  telJ  thai  p>™l  evidence  wu 

(0  AM  V.   PMi,  3  Esp.  243.—  ndmi^sible  to  show  ihil,  bva  previoni 

Le  Ulanc.  ariangemeni,  it  tvas  agreed  thai  if  tbe 

(h)  S(p)d(¥.  Porler,  7T.  R.  158.  olhcr   underwtiteii  paid  a   less  sum, 

(i)  Ad^mi  V.  ftjiindirs,  i  C.  ft  P.  ihe  suiplus  should  be  repaid  ;    RiimU 

25  1  M.  &  M.  373.~Tenlcrdea.     liy  v.  Dunikrti,  6  RIoore,  233. 

■  memorandum  nfadjuslraeni  indorsed  («)    Stirber    v,    Frtnch,    I    Doug, 

on  Ihe  back  of  a  policy,  il  was  slated  294. 

lliai  a  parliciilar  average  loss  of  S4f.  (:)  Paili,  Ins.  £36. 
per  cent,  had  been  seillcd  between  ihe 
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•.  1,  enacts,  "  tbat  no  insurance  shall  be  made  on  lives,  or  any  otber  event, 
wherein  the  person  for  whose  benefit  the  policy  shall  be  made  shall  have 
no  interest ;  and  that  every  such  assurance  shall  be  void."  And  by  sect. 
3,  "  that  in  all  cases  where  the  insured  hath  interest  in  such  life  or  event, 
no  greater  sum  shall  be  recovered  or  received  from  the  insurers  than  the 
amount  or  value  of  the  interest  of  the  insured  in  such  life  or  other  event." 

In  order  to  render  a  policy  valid  within  the  meaning  of  this  act,  the  par^ 
for  whose  benefit  it  is  effected  must  have  a  pecuniary  interest  in  the  lire 
or  event  insured ;  and  therefore  a  policy  effected  by  a  father  on  the  life  of 
his  son,  he  not  having  any  pecuniary  interest  therein,  is  void  (a).  But  a 
wife  making  an  insurance  on  her  husband's  life,  neeid  not  prove  that  she 
was  interested  therein  (6).  A  bon6  fide  creditor  has  such  an  interest  in 
his  debtor's  life,  that  he  may  insure  it,  and  recover  upon  the  policy  (c) ; 
but  he  must  be  a  bond  fide  creditor ;  so  that  the  holder  of  a  note  given 
for  money  won  at  play  has  not  an  insurable  interest  in  the  life  of  the 
maker  of  the  note  {d).  And  the  insurance  will  not  be  valid,  if  effected 
beyond  the  extent  of  his  debt.  Such  a  contract  is  substantially  a  con- 
tract of  indemnity  against  the  loss  of  the  debt;  and  therefore,  if  after  the 
death  of  the  debtor,  his  executors  pay  the  debt  to  the  insuring  creditor, 
the  latter  caimot  afterwards  recover  upon  the  policy ;  although  the  debtor 
died  insolvent,  and  the  executors  were  fumisned  with  the  means  of  pay- 
ment by  a  third  party  (e). 

An  executor  in  trust  lias  a  sufficient  interest  to  enable  him  to  make  as- 
surance in  his  own  name,  en  the  life  of  a  person  who  has  granted  an  an- 
nuity to  the  testator  (    ). 

If  A.,  being  i;idcbted  to  B.,  die,  and  C.  agree  to  pay  the  debt  by  in- 
stalments in  five  years,  A.  has  an  insurable  interest  m  the  life  of  C.  for 
those  five  years  (g). 

2.  Of  the  Risk  inmred.'] — The  risk  which  the  underwriter  is  to  run 
is  usufJly  inserted  in  the  policy,  and  he  undertakes  to  answer  for  all  those 
accidents  to  which  the  life  of  man  is  exposed,  unless  the  cestui  que  vie  put 
himself  to  death,  or  die  by  the  hands  of  justice  (h).    The  insurance  is 


(a)  Halford  v.  Kymer,  10  B.  fit  C. 
724. 

(6)  Reed  v.  Royal  Exchange  Auu- 
rmnce  Company,  l*eake's  Ad.  Cas.  70 
— KcDyon. 

(c)  Anderton  v.  Edie,  2  Park,  Ins. 
640.— Kenyon. 

{d)  Dwyer  v.  EdU,  2  Park,  Ins. 
639.— Bulier. 

(e)  Godsall  V.  Boldero,  9  East  72. 
Where  a  policy  of  iDsurance  has  been 
effected  on  the  life  of  a  debtor,  as  a 
security  to  the  lender  of  money,  and 
the  lender  charges  the  premiums  to 
Uie  account  of  the  debtor,  who  pays 
them,  if  the  principal  is  afterwards 
paid,  the  debtor  or  his  reprrsentative 
IS  entitled  to  the  policy ;  Holland  v. 
Smith,  6  Esp.  11.— Ellenborough. 

(  f)  TidswtU  V.  Ankerstein,  Peake, 
151. — Kenyon. 

(g)  Von  Lindenau  v.  Dethorough, 
3  C.  &  P.  353;  8  B.  &  C.  586;  3 
M.  &  R.  45. 


(h)  H.  F.  assures  his  life  io  Ja- 
nuary, 1815,  and  pays  premiums  fe- 
Rulaily  till  18*24.  In  June,  1815, 
H.  F.  commits  a  felony,  of  which  he 
is  convicted  in  October,  1824,  and  for 
which  he  is  executed  in  November, 
1824.    Bill  filed  io  1825  by  the  re- 

Eresentatives  of  H.  F.,  claiming  under 
im  and  in  his  right,  for  payment  of 
the  sum  alleged  to  be  due  oo  the  in- 
surance, and  decree  in  favour  of  the 
representatives;  but  the  judgment  re- 
versed by  the  Lords,  on  the  ground 
that,  by  the  general  policv  of  the  law, 
the  insurance  became  void  as  to  those 
claiming  under  and  in  right  of  U.  F., 
in  consequence  of  the  death  being  oc- 
casioned by  his  own  criminal  act ; 
Amicable  Society  v.  Bolland,  2  Dow 
&  Clark,  1 ;  4  Bligh,  N.  S.  194.  But 
in  the  policies  effected  by  the  Amica- 
ble Societv  there  was  no  exception  as 
to  death  by  the  hands  of  justice ;  a 
person  insuring  his  life  at  that  office 
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■bofffcctod  fiir  a  nrtain  dme  nan«d  in  ifas  poliey.aollulif  itwji^ 
b«Lfip«>  onur  ihai  liinr,  lb*  innmn  are  dbclDUgvd.    Ami  oo  hi  inMisa 

on  a  nun '■  lift'  foraywir,  if,  •mntr  •hoK  tna*  bufort  Um  ■TpinitM  W  ih 
lem,  be  nreittt  a  luoruj  wunod,  orwliicb  be  diM  >Acr  liw  j««,t> 
in«ur«r  *ill  (i«i  b«  llulili  (A). 

Whoro  on  iiuiininM  u  mad*  upon  «  nuui'a  lifc  who  goMUH&al 
the  ah^  in  vKtch  he  viiled  ii  never  aftcroafda  held  ol^  the  «Mh 
whelhm  hv  did  dt  did  nol  die  within  tba  Ictib  kuani  i>  a  kt  lit  At 
jUiy  to  urertain  rnim  the  eircunutanoea  wUeb  thnll  be  fvodnetd  ■  (li- 
dcnee  before  tlicm(f). 

3.  it*  what  Maint  a  Policy  may  he  mutered  cnu/.J — The  tBDena^ 
princiiilcB  apply  in  ihii  ciwe  •>  in  the  cam  of  any  odier  policy,  w  W 
any  miiid  ur  niiBrrpretrnlalion  practited  on  the  pan  o(  the  iudnitf 
TlotU  the  policy  niid  etimerate  the  inaiiren. 

If  the  niMlirni  at  iho  lime  of  cSnrtiDg  the  policy,  conrenl  anvlhiuine- 
tctialfiir  the  plainlifl'to  know,  thepolicy  ii  void  (m).     It  mallfn  am-Ar- 
ther  or  not  the  ai^iired  cunaidered  it  material  or  not ;  aad  whnt  imuaos 
to  a  niinrrpmen ration,  ur  to  a  maltrria!  ctHiccalmenl,  is  a  ounlioofietli 
jury.     The  conciitioni  of  a  life  inmimtice  required  a  dedaralion  rfik 
stale  of  the  hentili  of  the  auiired,  and  the  policy  was  to  be  T*iid  anijt 
tlie  ildtcniviil  aliotild  be  free  Ironi  all  misrepreaen tatioa  aod  im  iiMJia 
Tba  declaratioD  deicribed  the  uaured  aa  tnHettt  at  ri«lieiliai  t\t%mi  ■ 
where  in  fact  (he  then  wu,  bat  a*  a  priMmo'  in  the  eouiti^  gaol  thoK  ' 
this  was  held  to  he  a  question  for  the  Jury  wbcflier  tlie  imprison  men  I  ent     . 
a  matfriul  liicl,  und  mit;hl  Id  havp  been  conmninicaled  (n). 

The  fact  thnl  mi  n  life  policy  an  umiEually  high  prpniiiim  n-i»  paid,  ii 
quite  immalfrinl,  and  therefore' not  to  be  uken  ns  a  proof  thai  the  eftci 
considered  the  party  lo  be  »  bad  life  (o).  In  one  case  a  female,  upon  wham 
life  it  WHS  propoapd  lo  etfccl  an  iiiBuranco,  vas  represented  to  the  inmnrt, 
in  Dccenibcr,  1822.  by  A.,  a  medical  man,  a*  enjoying,  ordinarily,  agnoJ 
state  of  health.  The  same  representation  vas  repealed  by  A.  in  Mairii, 
and  the  insurance  wnseD'ecIcd  in  April,  1823.  Between  December,  1S22, 
and  March,  1821,  she  had  been  ill  with  a  pulmonary  attack,  and  vis  M- 
tended  by  B. ;  but  no  disclosure  of  these  ctrcumstancea  wai  made  to  the 
insurera.  In  April,  1S2I,  slie  died  of  a  pulmonary  disease ;  it  was  heU, 
on  motion  for  a  new  IriJ,  that  the  jury  ought  to  liBTe  been  called  on  10 
consider  whether  the  llUie3.s  in  1823,  and  the  attendance  of  B.,  ought  le 
have  been  disclosed  to  the  Insurers ;  and  lliat  it  was  not  sufficient  to  dirtd 
them  generally  lo  consider  trhetiier  or  not  there  bad  been  any  murepre- 
sentalion  (p). 

A  suppression  or  false  representation  of  facta  malerial  to  be  known  by 
the  insurer,  vitiates  a  policy  of  insurance,  although  it  waa  in  answer  lo 
a  parol  inquiry ;  and  the  policy  is,  by  the  articles  of  the  insurance  office, 
to  be  void  on  false  answers  being  given  to  certain  la-itten  inquiries. 
Therefore,  where  a  party,  going  to  insure  her  iife  for  two  years,  gave  &Im 

■Flemards  suffered  dealh  for  a  crimi-  life  be  waminled  good,  aa  if  it  be  i 

nal  ofleDce  :  held  ihil  the  policy  was  common  insuraoce  ;  Rou  t.  BraiiJu*, 

not  thereby  voided  i  fijfund  v.  JJ»nf<|,  I  W.  lilack.  312. 
3  Rnss.  351.  (n)  Hugiuain  i.  Bayley,  6  TsBilt. 

{k)  L-th/tr  V.  Offlty,  1  T.  R.  260.  186. 
— Willes.  (o)   Vm  Lindman  T.  Dnbanugk. 

(0    Pallrr»n   v.   BUch.    '2   Paik,  3  M.  &  It.  43  ;  8  B.  &  C.  566;  3  C. 

las.  644.--MiDslield.  &  P.  350. 

(«)  CoBMalment  of  ciroumsfsnces  (p)  Jlferrijm  v.  Miupratl.  4  Biae. 

onilireia<iinDeeisDol»raulifthe  GO;  l2Uooce,231. 
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answers  to  verbal  inquiries,  whether  she  had  effected  simikr  insurances  at 
other  offices,  it  was  held,  that  the  policy  was  thereby  avoided  (g). 

It  is  not  necessary  that  a  misrepresentation  should  be  made  by  the 
plaintiff  himself  in  order  to  vitiate  the  policy,  for  in  an  insurance  upon  the 
lifis  of  another,  the  life  insured^  if  applied  to  for  information,  is,  in  giving 
•uch  information,  impliedly  the  agent  of  the  party  insuring,  who  is  bound 
by  his  statements,  and  must  suffer  if  they  are  false,  although  he  is  unac- 
miainted  with  the  life  insured,  and  the  servant  of  the  insurance  office  un- 
dertakes to  do  all  that  is  required  by  his  office  (r). 

Nor  is  it  necessary  that  the  party  making  a  misrepresentation  should  do 
•o  knowingly.  Thus  in  a  recent  case,  by  a  declaration  and  statement  as 
to  health,  &c.,  signed  by  the  assured  previous  to  effecting  a  policy  on  a 
life,  it  was  agreed,  that  if  any  untrue  averment  was  contained  therein,  or 
if  the  facts  required  to  be  set  forth  in  the  proposal  (annexed)  were  not 
truly  stated,  the  premiums  should  be  forfeited,  and  the  assurance  be  abso- 
lutely null  and  void.  The  statement  as  to  the  health  of  the  life  was  untrue 
in  point  of  fact,  but  not  to  the  knowledge  of  the  party  making  it :  it  was 
held,  that  the  premiums  were  forfeited,  and  could  not  be  recovered  back  (s). 

But  it  is  not  to  be  concluded  that  a  disorder  with  which  a  person  is 
afllicted  before  he  effects  an  insurance  on  his  life  is  a  "  disorder  tending  to 
ahorten  life,"  within  the  meaning  of  the  declaration  required  by  the 
Equitable  Insurance  Office,  from  the  mere  circumstance  that  he  after- 
wards dies  of  it,  if  it  be  not  a  disorder  which  eenerally  has  that  ten- 
dency (/).  Nor  is  a  policy  of  insurance  on  the  life  of  another  person, 
who,  at  the  time  of  the  insurance,  is  in  a  good  state  of  health,  vitiated  by 
the  non-communication  by  such  person  of  the  fact  of  his  having,  a  few 
years  before,  been  afflicted  with  a  disorder  tending  to  shorten  life,  if  it 
appear  that  the  disorder  was  of  such  a  character  as  to  prevent  the  party 
from  being  conscious  of  what  bad  happened  to  him  while  suffering  under 
\iiu\  And  even  where  there  is  an  express  warranty  that  the  person  is  in 
good  health,  it  is  sufficient  that  he  is  in  a  reasonable  good  state  of  health, 
for  it  never  can  mean  that  the  cestui  que  vie  is  pertectly  free  from  the 
seeds  of  disorder.  Even  if  the  person,  whose  life  was  insured,  laboured 
under  a  particular  infirmity,  if  it  can  be  proved  by  medical  men  that  it 
did  not  at  all,  in  their  judgment,  contribute  to  his  death,  the  warranty  of 
health  has  been  fully  complied  with,  and  the  insurer  is  liable  (x). 

The  premium  also  on  the  policy  must  have  been  regularly  paid.  Thus 
where  one,  as  a  member  of  a  life  insurance  society  for  the  benefit  of 
widows  and  female  relations,  entered  into  a  policy  of  insurance  with  the 
society  for  a  certain  annuity  to  his  widow  af^er  his  death,  in  consideration 
of  a  quarterly  premium  to  be  be  paid  to  the  society  during  his  life ;  and 
the  society  covenanted  with  him  and  his  executors,  &c.,  that  if  he  should 
pay  to  their  clerk  the  quarterly  premiums  on  the  quarter  days  during  his 


iq)  Wainvcright  v.  BUtnd,  1  Mees. 
&  Wels.  32. 

(r)  Everett  v  Detborough,  5  Bing. 
503 ;  3  M.  &  P.  190.  Plaiotiff  eifect- 
iog  an  insurance  on  the  life  of  H.,  with 
whom  he  was  unacquainted,  desired 
the  agent  of  the  insurance  ofiice  to  do 
all  that  was  requisite.  The  agent  knew 
H.  well,  and  made  the  usual  inquiries. 
One  of  the  terms  of  the  contract  was 
a  reference  to  the  usual  medrcal  at- 
tendant of  the  life  insured.    H.  having 


given  a  false  reference :  held,  that  the 
plaintiff  could  not  recover;  id,;  and 
see  Maynard  v.  Khodei,  5  D.  &  R. 
266 ;  1  C.  &  P.  360. 

(s)  Duekett  v.  Williami,  2  C.  &  M. 
348  ;  4  Tyr.  240. 

(t)  Watson  v.  MainxDaringt  4Taunt. 
763. 

(tt)  Swete  v.  Fairlie,  6  C.  &  P.  1. 
— Denman. 

(x)  f?0M  V.  Bradikaw,  1  Black.  Rep. 
312 ;  Wiilii  v.  ¥ooU,  Park,  Ins.  650. 
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ttf>,  and  if  he  ilioulil  ibo  p«y  his  firxipairlion  at  contnlutiDiK,  wUdAl 
mcmlMr*  of  l)i«  ■ocUlj'  should,  during  liia  lite,  br  called  on  la  inkt,ii 
order  to  nipply  any  deticieacics  Id  Chiur  funds;  tlipn.  on  due  pnaf  dtt 
dmth,  thv  luciel)'  engaged  lt>  pay  llie  annuity  (o  iilt  «idu>:  todl^it 
rulw  of  ihc  njciety,  if  nnv  member  neglected  to  pnj-  up  the  (jaulnif  j* 
miuma  for  tilUcn  ilayi  aRer  lliey  were  due,  ilic  policy  was  dcdand  »  b 
void,  uiilm  the  member  (contiouiPK  in  as  good  hpollb  ai  wbni  i)it  b>^ 
ixpiird)  juld  up  tlie  arrean  witlun  six  months,  and  five  thilTinp  |B 
mantli  extra :  It  vas  held,  that  a  member  insuriitg,  hsring  died,  Usriiyt 
quaittrly  payment  over-due  at  the  time  of  hii  death,  the  policy  a^fi^ 
•lid  that  a  lender  of  the  turn  by  Uie  member'a  executor,  thoucti  aak 
within  fit\ecii  dayi  nncr  it  became  due,  did  nol  satiily  the  rfquialiM  i 
tli«  policy  and  the  rutea  of  the  society,  which  require  lucli  naymnit  ttW 
hidJo  by  tlie  memlwr  in  hii  lifetime,  conlinuiog'  in  aa  good  beBldiuabi 
the  policy  (iLpired  (i/). 

SSCT.  XV IN1QB4NCE   SOAISBT    FlRB. 


\.OflhtPalics 15S0   |   S.  B^  ah«t  M*an>  a  PMUy  »t. 

i.  WXat  Ruk  u  iKiHTti ib.   \  bt  rrndmd  a>id    IIS 

1.  Of  the  Poluy.^—Att  innirence  of  (hit  kind  i»  a  contract  by  «Ui 
lit*  umrcTi  in  oondderatian  of  the  premium  which  be  recMrea,  undntilHij 
to  indeninify  Uie  in«uvd  against  all  lowea  whicb  be  may  sustain  In  Uf 

house  or  ei'oda  liy  inpans  of  fire  within  the  time  liniiti^d  in  the  poHtv. 

If  a  policy  of  insurance  refer  lu  certain  printed  propmaJs,  the  prMWsi 
will  be  considered  as  part  of  tlie  policy  (r) ;  even  where  the  policy  i> 
effected  by  a  deed-poll,  and  the  conditions  referred  to  are  in  ■  printeJ 
pa|>er,  without  stump,  seal  or  signature  (u). 

The  profits  of  n  business  are  insurable,  but  they  must  be  insured  fii 

rroiita  (h).  But  under  an  insurance  by  A.  of  his  "  interest  in  the  Sh^ 
nil  and  offices,"  A.  cannot  recover  compensation  for  (he  loss  of  his  bos- 
ness  as  an  innkeeper,  in  the  Interval  between  the  fire  and  the  tebuildio|. 
The  policy  must  he  produced  to  prove  the  insurance  (c). 

2.  W/iat  Risk  is  tnJurrrf.]— The  risk  insured  is  Jire,  which  muat  ac- 
tually happen  so  as  lo  produce  ignition  or  combustion,  as  mere  best, 
whatever  damage  it  occasions,  is  not  sulficieni  to  render  the  insurer  liable. 
Thus  where  a  policy  was  eflected  against  "  loss  or  damage  by  fire,"  on  the 
stock  of  a  sugnr-house,  the  different  stories  of  which  were  heated  by  a 
chimney  nmning  up  to  the  top,  and  the  insured  negligently  lit  the  on, 
without  opening  the  register  at  the  top  ;  by  which  means  llie  beat  was  In- 
creased to  such  a  degree  as  to  spoil  the  sugar,  but  no  ignition  wai  pro- 
duced :  it  was  held  that  this  was  not  a  loss  within  the  policy(<^). 

Some  of  the  insurance  oflicea  have  a  clause  by  which  it  is  provided, 
that  they  do  not  hold  themselves  liable  "  for  any  loss  or  damages  by  fiic 

(v)  H'mrl  ».B;f.»(,  12  East.  183,  (h)  fn  re  Sun  f  ire  Ojpe*.  3  Nei.  i 

(t)  WoTilev  v.  Woad  (in  error),  6  M.819;  S.C.oom.Inre  Wright m^d 

T.  R.  710;   2  H.  1  lack.  574;   and  Fait.  1  Adol.  &  Ellis,  621. 

see  Oldmaa  t.  Biaicke.  2  H.  lllaek.  (i)  Rtt  v.  Damn.  1   Ejp.   127.— 

577,  n.  Kenyoa. 

(a)    ItoMUilge   V.   Barrdi,    )    H.  (d)  Auttiny.  Drnt,2  Minh.  130; 

Black.  S54.    It  may  be  a  pail  of  those  6  Taunt.  436;  4  Camp.  360;  Holt, 

caoditioas,  thai  the  Insared  shall  pro-  126. 

cure  a  ceitilicate  of  his  character,  and 

that  llie  loss  happened  without  fraud. 
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happening  by  any  invasion,  foreign  enemy,  or  any  military  or  usurped 
power  whatsoever."  Under  this  clause  it  has  been  decided  that  the  in- 
surers are  not  exonerated  where  a  house  is  burnt  by  a  mob  («).  But  in 
other  offices,  where  a  proviso  of  this  sort  is  introduced  with  the  words 
"  civil  commotion,**  it  nas  been  held  to  exclude  losses  happening  in  conse- 
quence of  riots  in  London  (J"), 

If  a  person,  who  is  not  a  linen  draper,  insure  his  "  stock  in  trade, 
household  furniture,  linen,  wearing  apparel,  and  plate,"  by  a  policy  against 
fire,  this  will  not  protect  linen  drapery  goods  subsequently  purchased  on 
speculation ;  and  the  word  **  linen"  in  the  policy  must  be  confined  to 
household  linen  by  way  of  apparel  (g). 

3.  Bj/  xohat  Means  a  Policy  may  be  rendered  void  (A).] — The  same  ob- 
servations that  have  been  made  in  reference  to  policies  on  life  apply  here 
also.  So  that  where  a  thing  is  warranted  to  be  of  a  particular  nature  or 
description,  it  must  be  exacdy  such  as  it  is  represented  to  be,  otherwise 
the  policy  is  void.  Thus  where  a  mill  was  insured  as  being  of  one  class, 
and  turned  out  to  have  been  of  another  at  the  time  it  was  insured :  it  was 
decided  that  an  action  on  a  policy  against  a  loss  by  fire  could  not  be  sus- 
tained, as  whether  the  misrepresentation  was  in  a  material  point  or  not,  or 
whether  the  risk  was  equally  great  in  the  one  class  as  in  the  other,  was 
wholly  immaterial,  the  only  question  being,  whether  the  buOding  was  de 
facto  that  wliich  was  insured  {i\ 

In  one  case  A.  abroad  havmg  two  warehouses,  wrote  to  this  country 
to  effect  an  insurance  upon  one  of  them  only,  without  stating,  as  was 
the  fact,  that  a  house  nearly  adjoining  it  had  been  on  fire  on  that 
evening,  and  that  there  was  danger  of  the  fire  again  breaking  out ;  and 
sent  his  letter  after  the  regular  post  time.  The  fire  having  broken  out 
again  on  the  day  next  but  one  following,  and  consumed  A.  s  warehouse : 
held,  that  this  was  a  material  concealment,  although  A*'8  letter  was  written 
without  any  ^audulent  intention  {k).  But  in  a  case  at  nisi  prius,  where 
an  agricultural  building  was  described  in  a  policy  as  a  bam,  thoush  it  was 
not  strictly  so,  it  was  held  not  to  be  such  a  misoescription  as  would  vacate 
the  policy,  as  the  building,  had  it  been  rather  more  correctly  described, 
would  have  paid  the  same  rate  of  insiurance  (/). 

Goods  insured  were  described  in  the  policy  to  be  in  the  dwelline-house 
of  the  insured ;  the  insured  had  only  one  room,  as  a  lodger,  in  which  the 
goods  were:  it  was  held  correctly  described  within  the  condition,  that 


(e)  Drinkwaterv.  London  Assurance 
Compantf,  2  Wils.  363. 

(/)  TMnpdalejf,  Mason,  Marsh.  Ins. 
793. — Maos6eld.  It  may  l>e  noticed 
here  that  an  insurance  company,  who 
have  paid  a  loss  occasioned  by  riot, 
may  sue  the  hundred  upon  the  Riot 
Act  in  the  name  of  the  insured ;  Maion 
V.  Sainsbury,  2  Marsh.  796. 

(g)  Walchom  V.  Langford,  3  Camp. 
422.— Ellenboiough. 

(h)  Where,  in  ao  action  against  an 
insurance  contpany  to  recover  a  loss 
sustained  by  fire,  the  defence  was,  that 
the  plaintiff  had  wilfully  set  fire  to  the 
premises,  and  the  judge  directed  the 
jury,  that,  in  order  to  find  a  verdict 
against  the  plaintiff,  they  should  be 


satisfied  that  the  crime  imputed  to  him 
was  as  fully  and  satisfactorily  proved 
as  would  warrant  them  in  finding  him 
guilty  on  a  criminal  charge  for  the 
same  offence:  held,  that  such  direc- 
tion was  right;  Thurtell  y.  Beaumont, 
8  Moore,  612;  1  Bing.  339. 

(t)  Newcastle  Fire  Insurance  Com' 
pany  v.  Maemorran,  3  Dow,  255.  But 
it  seems  thdt,  even  in  a  case  of  war- 
ranty, it  would  be  a  good  answer  that 
the  mistake  or  misrepresentation  was 
to  be  attributed  solely  to  the  insurers 
themselves  or  their  agent ;  id, 

( k)  Bufe  V.  Turner,  2  Marsh.  46 ; 
6  Taunt  338. 

(/)  Dohson  V.  Souihhy,  M.  &  M.  90. 
— Tenterden. 


lut 


Immfmact. 


**  Am  Imkmm,  buil^g*,  n  otbvr  pbeai,  wben  gmoii  an  Jtfi^ii  ■< 
ktpt,  •hall  be  imlr  mbA  aecnntdjr  daxnrifcgd ;"  «ieb  ttatfaioo  ''■■■Vk 
tlwcoaatnictiun  ahhcliuan,  udnM  to  U*Dia(erc*l«fIkcpiitiaia«t*y 

■  eu*  whvrv  ilia  ptiky  w«  nn  |w«niii«*  "  where  no  Ink  bpLal 

■re  nu  haunlniu  gooili  are  dcponMl,'' ifaeia  «ra«d*  wtnomtiird* 

an  the  halHiuol  »*<•  of  Rn  and  dcpott  of 
forr,  wliFii  ■  fin  happfUMl  in  cMui^qinnea  c 
«  Ur-baiii'l  im  llii-  |ircni)»n  M  rvpair  (iMnn :  it 
■urad  wrre  cDlillnl  to  rvcovct<<i). 

A  policy  orinnir&ncc  on  ■  inill,  miUwrijEhts'  vodt,  (taii^nf  Md|M| 
{Mr,  tii^'iie  hiHiw  aiiil  *i«wn  wiigiiie,  rwttnl  "  that  ihcafumnlbdiv 
were  tiiick  built,  w«rnied  hy  fleam,  )ighti.-d  Uy  goa,  anil  nriud  i}^ 
■team  engine  above  tneutioDed,  in  tMiurc  of  one  fimi,"^ — "  tuo^fift 
from  all  other  milli,  mi<]  niiTk«l  by  d»y  only."  In  ■□  action  of  owHM 
to  recover  thv  amount  cf  a  Iom  by  tire,  it  waa  livli).  ibat  the  ndliJMM 
meui  tliBl  the  ileum  rngint  ■ra*  not  workod  by  iii);hl  [ii>. 

The  premiunu  mutt  be  duly  paid  lu«Dti(te  I  he  inmied  toracom.  lb 
in  a  policy  of  iiuiiraore  ngBinit  loaa  by  fim,  front  bslf  a  year  U  UTl 
year,  the  Bisurrd  agreed  to  pay  the  prcruiuin  bnlrye&rly,  '*  a*  loq(*i* 
inBurer*  shauld  a^ee  to  accept  the  same."  witliia  fifleen  djiri  «»# 
e^iralioii  uf  the  former  half  vear:  and  it  tFaa  ulao  stipulateil  that  IM  • 
urance  fhauld  take  place  tiU  the  premium  WBa  «cuia%  pudi  abnta:, 
pmcd  witiiiii  fifteen  dayi  after  the  end  of  one  half  jear,  but  befiai  W 
premium  Tor  tlic  tifxt  vii  paid :  it  wai  held,  that  the  iiisuiers  vcn  D^ 
linble  thuu^h  tlic  usKiired  tendered  the  premium  btefuri:  the  end  vl  VJ 
Al^ecn  day!,  but  a^er  the  lou  (p}. 

By  a  policy  under  seal,  referring  to  certain  printed  proposais,  (  in- 
office  insured  the  defendant!  premises  from  lllh  Noi       '        """"  '" 


25th  Dec 


liber.  11 


I,  for  I 


n  premium,  vhich  h 


i^dyeiH; 


o  be  p^d 
on  each  25tb  December,  and  the  insuisQce  was  to  continue  ao  lone 
insured  should  pay  tlie  said  premiura  at  the  said  times,  and  the  (JEn 
should  agree  to  accept  it.  And  by  ibe  printed  proposals  it  wua  itipuUoi 
that  the  intured  sliauld  moke  all  future  payments  annually  at  tlie  offid, 
williin  iifieen  dny*  after  the  day  limited  by  the  policy,  upon  forfeiturt  J 
the  benefit  thereof,  and  tliol  no  jnanraiice  way  to  lake  place  (il!  the  prr- 
mium  was  paid.    And  by  a  subsequent  advertisement  (agreed  to  be  tatea 


(m)  Fritdianrlir  v.  Lonilm  Aim- 
rttHM  Cnmjunu,  1  M.  &  Hob.  171.— 
Tealerdra.  Upon  an  iuur,  nhelber 
plaintiff  was  inlere^led  in  goods  de- 
■irojed  by  file,  if  a  witness  called  by 

gooJi,  sod  letters  of  adiice.  puiponiDi; 
to  bewiiilenbjhimalKdinburgh.were 
fabricated  in  London  after  the  fire,  by 
the  plainliir>diieciion,il  is  competent 
10  lbs  plaintiff  to  call  other  witnesses 
to  disprove  Iheallt'gtd  rabricaiion,  and 
show  tlie  genuineness  of  the  docu- 
menls:  Fiird'anifir  v,  Londan  Aua- 
ranctCompanif,  I  Nev.&M.3l. 
(u)  D,il.^nw.Soullil-y,!,l.liM.90. 


ndorsed  on  ibe  policy 

ler  the  insurance  was  effected, 

should  be  incirased  by  the  i 


carrying  on  any  hazardous  trade,  tie. 
The  defendant  pleaded,  ibal  aftei  tbc 
making  of  the  policy,  the  saiJ  Mcas 
engine  was  worked  by  night,  aod  iM 
by  day  only,  ubereby  tbe  risk  wis  in- 
creased :  held,  that  the  plaiotitf  ■» 
enUded  to  judgment,  ootwiihitaoilia; 
a  verdict  for  the  di^fcndanl  on  ibit  plea, 
il  being  bad  io  omitiiag  to  state  thtt 
the  engine  was  not  worked  in  tbe  umt 
way  before  the  time  of  tbe  effecting  of 

"%^riti,Uv.S;«./»ra(ii>  error). 
1  b.  &  P.  47 1  ;  5  T.  K.  695  i  3  Ansl, 

707. 
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as  part  of  the  policy),  the  office  engaged  that  all  persons  insured  there  hy 
pohciea  for  a  year  or  more  had  been  and  should  be  considered  as  insured 
for  fifteen  days  beyond  the  time  of  the  expiration  of  their  policies ;  yet 
held,  notwithstanding  this  latter  clause,  the  assured  having,  before  the 
expiration  of  the  year,  had  notice  from  the  office  to  pay  an  increased  pre- 
mium for  the  year  ensuing,  otherwise  they  would  not  continue  the  in- 
surance, which  the  assured  had  refused,  that  the  office  was  not  liable  for  a 
loss  which  had  happened  within  fifteen  days  from  the  expiration  of  the 
year  for  which  the  insurance  was  made,  though  the  assured,  after  the  loss 
aud  before  the  fifteen  days  expired,  tendered  the  full  premium  which  had 
been  demanded;  the  effect  of  the  whole  contract,  &c.  taken  together 
being  only  to  give  the  assured  an  option  to  continue  the  insurance  or  not, 
during  fifteen  days  after  the  expiration  of  the  year,  by  paying  the  premium 
for  the  year  ensuing,  notwithstanding  any  intervening  loss,  provided  the 
office  had  not,  before  the  end  of  the  year,  determined  the  option  by  giving 
notice  that  they  would  not  renew  the  contract  (9). 

Plaintiff*  effected  a  policy  of  insurance  against  fire,  with  a  condition  that 
he  should  forfeit  all  benefit  under  the  policy  if  there  were  any  fraud  or 
false  swearing  in  the  claim  he  made ;  a  fire  ensued,  and  the  plaintiff*  made 
affidavit  of  the  damage  to  the  extent  of  1085/.:  having  sued  for  the 
amount,  and  a  jury  having  found  a  verdict  for  him  with  cmly  500/.  da- 
mages, the  Court  granted  a  new  trial  (r). 


{q)  Salvin  v.  James,  6  East,  571 ; 
2  Smith,  646 ;  and  tee  Doe  d.  Pitt  v. 
Shewin,  3  Camp.  134. 


(r)  Levy  ▼.  BailUe,  7  Biog.  349 ; 
6  M.  &  P.  208. 
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I.  Wllu  Ktgiitnl^Omtitrtiiip  15M 
i.  Of  the  Oaarr^ip I,. 


Ptrtau  6y  <ehtmthtO<tgi 


4.  Liabiliti)  9/  tht  Oirainn 
rrftrinct  Id  l»e  nbrvt-i- 
ttri^a»Chax^ 


r.  I.— Or 


E  ReOIITKT  op  OwKBKSatP. 


It  iboiild  he  premised  that  the  regiiti;  of  our  riiipi  and  tCMcli 
Tuivcd  (or  the  purpose  of  keeping  Ihem  in  Ihe  pooesuon  of  gv  •■ 
eouiilrymen,  and  prercnling  lorei^era  Irani  ihnring  in  thooeplMipi 
which  are  iittendM  onty  for  Britiah  lubjecla.  The  lioin  of  Ibil  aiit 
will  only  allow  a  dutch  of  Ibe  ^vkiooi  of  th«  legialatDn  Ew  vhEdbii 
duty  i*  enforced.  This  ii  now  effected  by  the  3  &  4  Wi8.  17.  t  fl. 
{Fonsolidoleil  Shi]ia'  Rppisler  Act,)  which  ii>i>eal9  the  6  Geo.  IV.  c.  IH 
wliicli  also  rcpenlpd  nil  the  former  FiaWtes  upon  llic  subject. 

By  sect.  2  of  tliia  alnlutp,  no  veswl  ia  to  enjoy  llie  priiilegea  or  sdviT' 
tages  of  aBrilish  registered  ship  until  regialered. 

By  recL  h,  iiu  vessels  are  to  be  registered  e:(Cept  such  u  are  wholly  A 
the  build  of  the  United  Kingdom,  or  of  the  lale  of  Man,  or  of  iW 
Itlonds  of  Guernsey  or  Jersey,  or  of  Bome  of  the  eolonies,  planlaliim 
islands,  or  territoritrs  in  Asia,  Africa,  or  America,  or  of  Malta.  Gibntv, 
or  Heligoland,  belonging  (0  this  country,  at  the  lime  of  the  building  if 
nich  vessels,  or  such  vessels  as  shall  have  been  condemned  in  any  Cfflnl  | 
of  Admiralty  as  priies  of  war,  or  nuch  vessels  as  shall  have  been  con- 
demned in  any  competent  court  aa  forfeited,  for  breach  of  the  slave  trtfc 
pruhihilions,  and  which  shall  wholly  belong  to  subjecta  of  this  cMintrj 
duly  entitled  to  be  owners. 

By  sect.  T,  foreign  repairs  are  not  to  exceed  20l.  per  tnn  on  pain  of 
forfeiture  of  privileges  of  i-egistry,  unless  in  case  of  eitraordiiioiy  damatt 
during  absence,  to  enable  the  vessel  lo  perform  her  voya^  in  which  iiK 
shall  have  been  engaged,  and  to  return  to  some  port  or  place  in  the  dooii- 
nions  of  his  Majesty,  and  which  repairs  the  master,  on  arrival,  is  to 
report,  and  prove  the  necessity  of  them  to  the  commiesi oners  of  cttstoim. 

By  sect.  8,  ships  declared  unaeaworthy  are  to  be  deemed  ships  lost  m 
broken  up. 

By  seel.  9,  British  sliipa  ceplured  are  not  to  be  again  entitled  la 
registry,  but  ships  condemned  in  Courts  of  Admiralty  may  be  registered. 

By  sect.  10,  ships  are   to  he  registered  at  the  port  to  which  they 

Sect.  II.— Of  Owmebshif. 

1.  OfabtoiuttO^ntJihi^ 1565  |  S.  O/caiidilionaJ  Ounn-tAip.. .    I55T 

By  3  &  4  Will.  IV.  c.  lih,  s.  12,  no  persons  residing  in  foreign  coun- 
tries can  be  owners  of  British  ihip»,  unless  ihey  are  members  of  British 
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factories,  or  agents  for,  or  partners  in  British  houses,  or  members  of  the 
Levant  Company. 

1.  Of  absolute  Ownership.'} — The  absolute  property  in  a  ship  is  ac- 
quired, either  by  being  her  biiilder,  or  by  the  purchase  of  her  from  another 
person.  On  account  of  the  great  value  of  ships,  and  for  the  protection 
of  our  commerce,  various  laws  have  been  passed,  regulating  the  mode  in 
which  a  transfer  can  be  made,  so  as  to  make  it  legal.  All  these  laws 
have  lately  been  repealed  and  consolidated  by  3  &  4  Will.  IV.  c.  56.  By 
the  Slst  section  of  that  statute  it  is  required  that  all  transfers  of  ships 
•hall  be  by  bill  of  sale,  or  other  instrument  in  writing,  which  must  con- 
tain a  recital  of  the  certificate  of  registry  of  such  ship  or  the  principal 
contents  thereof,  though  such  bill  of  sale  will  not  be  rendered  void  by  any 
unimportant  error  of  recital,  &c.  {a). 

It  was  formerly  determined  that  the  property  of  the  ship  vested  in  the 
purchaser  immediately  upon  the  execution  of  this  bill  of  sale  (6).  But 
now,  by  the  34th  section  of  the  act  before  referred  to,  it  is  enacted, 
tliat  no  bill  of  sale  is  valid  and  effectual  to  pass  the  property  in  ships,  or 
any  share  thereof,  or  for  any  other  purposes,  until  it  has  been  produced 
to  the  collector  and  comptroller  of  the  port  at  which  the  ship  is  registered 
or  about  to  be  registered  de  novOf  as  the  case  may  be ;  nor  until  such 
eollector  and  comptroller  respectively  shall  have  entered  in  the  book  of 
such  last  registry  in  the  one  case,  or  in  the  last  of  such  registry  de  novo, 
after  all  the  requisites  of  law  for  such  registry  de  novo  shall  have  been 
duly  complied  with  ;  in  the  other  case,  the  name,  residence,  and  descrip- 
tion of  the  vendor  or  mortgagor,  if  more  than  one ;  the  number  of  shares 
transferred,  the  name,  residence,  and  description  of  the  purchaser  or 
mortgagee,  or  of  each,  if  more  than  one,  and  the  date  of  the  bill  of  tale, 
and  of  the  production  of  it(c). 

By  sect.  35,  after  entry  in  the  book  of  registry,  the  bill  of  sale  will 
pass  the  property  as  against  all  persons  whatsoever,  except  against  such 
subsequent  purchasers  and  mortgagees  who  shall  first  procure  the  indorse- 
ment or  the  certificate. 

By  sect  37,  where  a  bill  of  sale  has  been  entered  for  any  shares,  thirty 
days(</)  are  to  be  allowed  for  indorsing  the  certificate  of  registry  before 
any  bill  of  sale  for  the  same  shall  be  entered,  it  being  the  intention  of  the 
act  that,  when  several  purchasers  or  mortgagees  appear  to  claim  the  same 
ship  in  the  same  rank  and  degree,  that  they  shall  nave  priority  one  over 
another,  not  according  to  the  respective  times  when  the  particiuars  of  the 


(a)  But  the  registry  acts  do  not 
prevent  a  person  from  haviog  a  lieo 
on  papers,  deposited  with  him,  of  a 
ship  which  he  is  conainissioned  to 
sell ;  Mettaer  v.  Atkins,  5  Taant.  381 ; 
1  Marsh.  76;  and  see  Bowgn  v.  Fox, 
10  8.  &  C.  41. 

(b)  Hubbard  v.  Johnstone,  3Tauot. 
177. 

(c)  By  s.  37,  by  giving  previous 
notice  to  the  officers  at  the  port  of 
registry,  these  bills  of  sale  may  be 
produced  after  entry  at  other  ports 
than  those  to  which  the  vessel  belongs, 
together  with  the  certificate  of  regis- 
try i  and  the  collector  and  comptroller 
of  such  port  may  indorse  on  the  regis- 


trv  the  transfer  mentioned  in  the  bill 
of  sale. 

(d)  Under  6  Geo.  IV.  c.  1 10,  which 
was  a  similar  enactment  to  this,  it 
was  considered  that  a  bill  of  sale  pur- 
porting to  be  a  second  mortgage  of  a 
ship,  was  not  such  a  transfer  of  the 
same  interest  in  a  ship  as  required  the 
thirty  days  to  elapse  before  the  ofiicer 
could  enter  it,  the  clause  being  held 
to  apply  to  the  case  of  instruments 
under  which  there  may  be  conflicting 
claims,  and  not  to  the  case  of  a  second 
mortgage,  consistent  with  and  subject 
to  the  first ;  Ex  parte  Jones,  2  C.  & 
J.  513. 
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Un af  vlfb or Bdwr inMrumeat  bjr  wblob  wneh  [iTfumlj  iiniiwinl 
W  tbcm  WM  tntered  in  tti«  book  of  tt^tXry,  Xmt  — fi-TJhig  ts  ^ite 
wbas  Um  bdonemmi  U  mad*  u|mni  Miefa  ccrU&c«to(r]. 

B*  MCL  U  it  b  aiwiMd,  Out  th*  ftopctty  jn  evetr  (hip  ar  nalrf 
«hicn  there  trc  more  than  oar  ownrr,  aWU  b«  Ukeo  sad  iwiiAn^li 
be  divided  iiilo  >ixlv-fuiir  muhI  p«rl«  or  altarBi,  and  iW  ptvpaUaU 
by  rwh  iiwner  nhall  lH^  dnctitird  in  th«  KpaXxy  a*  bciiw  •  cnuin  mH 
ol'  uxl} -fuurth  part*  or  i.hnm,  and  tlial  no  person  abdl  be  raiilW  ab 
rrgirterrd  lu  dd  owner  of  any  •bip  or  vcaac^  in  mpect  of  a>y  1i 
of  rnivti  >hip  ur  vewol  wliicb  »haH  not  be  an  intrcral  fhij  fiwil  lai  i 
ihare  of  the  lamc :  and  upon  ibe  lint  n^iaUjr  m  anv  ahjp  or  vca^fe 
owner  or  ownen  who  ihall  tiik«  aod  nifaacribe  the  da^antHm  itqnMlp 
till*  ad  Wlbrp  regiatr}'  b*  insile,  aliaU  alio  dMiUic  tbe  autnbn<fM 
parti  or  tliatc*  tlion  held  hy  each  owni^.  and  tbe  aamc  aball  b  hi^ 
tared  oceordinfily  :  pnwidcd  always,  that  if  i(  tiu>\\  happen  at  my  w 
0Vt  tlie  nroprrtv  of  any  owner  or  ownen  in  any  ship  •a  itimJ  canU  !• 
ndueed  by  di«l«un  into  any  nuiiilin  of  'mtcgni\  ustj-fourih  puna 
atiHTc,  it  thall  and  may  be  laaAd  for  tlie  owner  or  owners  of  «idi  te- 
Itonul  pad*  ai  shall  Iw  over  and  abm-e  lutrl)  nuinb«'r  of  inugni  aiq- 
fourth  part*  or  shares  into  which  such  pro[>elty  in  uny  ship  oi  vtttim 
bo  reduced  by  diviiioii,  lo  Inuiifer  the  same  one  to  another,  oe  junlljtt 
any  new  owner,  by  mcmoraiiduiu  upon  lb>ir  leapcclivn  bJUsof^* 
by  fittii  bni  of  >sle,  without  inch  transfer  bring  liable  to  aay  slanpiKf; 

t-'i;i^;>ri'.l,-  iTdvia.il  nl-.i.  lIuH  il  4iall  be  loftfiil  for  nny  ii  umber  ol  ai 
owners  nBiiR-d  aiiil  dfst-f.iied  lu  sucli  registry,  being  partners  in  any  bon 
or  caparlnersliip  sclunlly  carrying  on  trede  in  any  part  of  bis  Hsjolyi 
dominioilB,  tu  huld  any  ship  or  veisel,  or  any  siiare  or  shares  of  any  diip 
or  vessel,  in  the  name  of  such  Imuse  or  copartnerahip,  as  joint  onan 
thereof,  without  diatincuishing  the  prnportionalc  iiiterciit  of  each  of  irA 
ownersj  end  Ihot  siicli  sliip  or  ve»cl,  or  the  shore  or  shares  thereoC* 
held  ill  copartneraliip,  bIibII  be  dee^med  and  talien  to  be  partnership  Mv- 

Certy  to  all  intents  and  piirpoaea,  and  shall  be  govemeil  by  ihe  same  refcj, 
Mb  in  law  and  efjiiily,  as  relate  to  and  govern  all  oilier  parliiershifj  [m> 
perly,  hi  any  other  ^oods,  chattels,  end  eticctj  wliatsiivi  rr. 

By  iect.  33  il  is  further  enacted,  that  no  greater  number  than  tliirty- 
two  persons  shall  be  entitled  to  be  legal  owneta,  at  one  and  the  uaif 
time,  of  any  ship  or  vessel,  as  IcnHiits  in  common,  or  to  be  registered  ■> 
such;  provided  always,  that  nothing  herein  contained  shall  afl^t  die 
equitable  title  of  minors,  heirs,  legatees,  creditors,  or  others,  eiceediiif 
thai  number,  duly  re]>resenled  by,  or  holding  from  any  of  the  persooi 
within  tlie  said  number,  registered  as  legal  owners  of  nny  share  <a  sbans 
of  such  ship  or  vessel ;  provided  aUo,  that  if  it  sliall  be  proved,  to  ibc 
satisfaction  of  the  commissioners  of  his  Majesty's  customs,  tlut  any 
number  of  persons  hnve  associalcd  ihemJelves  as  a  joint  stock  compsny 
for  the  purpose  of  owning  nny  ship  or  vessel,  or  any  number  of  ^jps  or 
vessels,  ns  the  joint  property  of  such  company,  and  that  such  compaaj 
have  duly  elected  or  appointed  any  niimfcr,  not  less  than  three,  oftbe 
membera  of  the  same  to  he  trustees  of  the  property  in  such  ship  or  iTssel, 
or  ships  or  \essels.  so  owned  by  such  company,  it  shall  be  lawful  fcr  such 
Inistees,  or  any  tlirec  of  Ihein,  with  the  permission  of  such  commis- 

(«>  A  praviaiog  i>  made  by  iliii  section  foi  citei  where  iba  esitibatabas  been 
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I  noners,  to  make  and  subscribe  the  declaration  required  by  this  act  before 

[  registry  be  made,  except  that,  instead  of  stating  therein  the  names  and 

,  descriptions  of  the  other  owners,  they  shall  state  the  name  and  descrip- 

.  lion  of  the  company  to  which  such  ship  or  vessel,  or  ships  or  vesseb,  shall 

,  in  such  manner  belong. 

r        2.  Of  Conditional  Otcnerthip.'] — The  right  of  mortgaging  a  ship  is  now 
I    caqpressly  sanctioned  by  the  legislature,  and  the  position  in  which  the  mort- 
ji    eager  stands,  in  reference  to  his  liabilities,  &c.,  accurately  defined.     By 
f    me  3  &  4  Will.  IV.  c.  55,  s.  42,  it  is  enacted,  that  when  any  transfer  of 
I    any  ship  or  vessel,  or  of  any  share  or  shares  thereof,  shall  be  made  only 
r    as  a  security  for  the  payment  of  debtSj  either  by  way  of  mortgage  or  of 
I    Bssignment  to  a  trustee,  for  the  purpose  of  selling  the  same  for  the  payment 
of  any  debt,  then  and  in  every  such  case  the  collector  and  comptroller  of 
tbe  port  where  the  ship  or  vessel  is  registered,  shall,  in  the  entry  of  the 
book(e)  registry,  and  also  in  the  indorsement  on  the  certificate  of  registry, 
state  and  express  that  such  transfer  was  made  only  as  a  security  for  the 
payment  of  a  debt  or  debts,  or  by  way  of  mortgage,  or  to  that  effect;  and 
the  person  or  persons  to  whom  such  transfer  shall  be  made,  or  any  other 
person  or  persons  claiming  under  him  or  them  as  a  mortgagee  or  mort- 
gagees, or  a  trustee  or  trustees  only,  shall  not  by  reason  thereof  be  deemed 
to  be  the  owner  or  owners  of  such  ship  or  vessel,  share  or  shares  thereof; 
nor  shall  the  person  or  persons  making  such  transfer  be  deemed,  by  reason 
thereof,  to  have  ceased  to  be  an  owner  or  owners  of  such  ship  or  vessel, 
any  more  than  if  no  such  transfer  had  been  made,  except  so  far  as  may 
be  necessary  for  the  purpose  of  rendering  the  ship  or  vessel,  share  or 
shares  so  transferred  available,  by  sale  or  otherwise,  for  the  payment  of 
the  debt  or  debts,  for  securing  the  payment  of  which  such  transfer  shall 
have  been  made. 

By  the  43d  section  it  is  enacted,  that  where  any  transfer  of  any  ships 
for  the  security  of  debts  shall  have  been  registered,  the  rights  of  the 
mortgagee  will  not  be  affected  by  any  subsequent  act  of  bankruptcy  of 
the  mortgagor,  &c.  (J"). 

Sect.  III. — Liability  of  Owners,  with  referencb  to  the  Person 

BY  whom  the  Charge  is  created. 

1.  Part'Otcners 1 557 

2.  By  Partiet  undtr  a  Charter  Party 1559 

3.  Ordert  given  by  an  Agent t6. 

Having  noticed  the  different  description  of  owners  of  a  ship  or  vessel, 
we  shall  proceed  to  point  out  the  liabilities  under  which  they  are  laid  firom 
that  character. 

1.  Of  Part'Ovmers.']'^Jt  will  be  proper  to  premise  that  most  of  the 
ships  and  vessels  of  this  country  belong  to  several  individuals  or  part- 
owners.  Such  part-owners  are  not  partners,  they  having  no  other  union 
or  association  than  the  common  possession  of  some  personal  chattel. 
They  have  therefore  no  general  representative,  nor  can  one  part-owner 
act  generally  for  the  other.  In  fact,  part-owners  are  tenants  in  common, 
and  not  joint  tenants ;  so  that  there  is  no  lien  on  the  share  of  one,  who  is 

(«)  Under  the  34  Geo.  III.  c  63,  of  these  requtiites,  on  the  part  of  the 

ft.  17,  it  was  decided  that  tbe  acts  re-  public  officers,   would  Dot  violate  a 

quired  by  that  act  to  be  performed  by  contract ;    Underwood  v.   Milter,    1 

the  officers,  were  only  directory,  and  Taint.  387. 
coQsequenily  that  an  omission  of  any  (/)  And  ae«  ante,  p.  716. 


ifcM  ihtf  be  «pdM  M  iMftt  <M»Un-  dMm  Vm^b-  mbm^ 
At  ofAiki  aupbH  H  B- >>' tX,  it  «*•  dKtdi4,  tt^  ri 

fifatd  >  tWp  ttk**  &<■»  MMC  tf  Ibc  pltft- 

«Imwi,  Uw  «tii  maiia  I  iiy  mtiiv  ft>  ifce 

>h1^  al  Uf  llw*  cT  MnMt  iW  tadcMMM  citWr  w:Uk|Sflnn 
«d  eoMUmn<«,  l>  dHAagF  Ihnn  6aa  .0  fimfafTdtMabd^S  I 
Ibcn  fajr  dccd'J).  And  where  •  patt-owMr  (m  ahn's  li—lwwt)  'm»  | 
Uwcxpmc  i;odlfil^Uimrw>tl»aducr  pwt^mwn  atrw^k  1 
atw  H^mJliw  «Mm  or  ihe  «pcM^  m  Unqt  an  not  paMMnfA). 

Bkit  oaepvt^mcriraalapcaHiMfileiUt  oa^dMlTflribi 
and  the  olhrr  part-owncn,  but  Ihcj  mast  all  be  partios 
one  pan-OBnrr  biiiil  anulbet  fur  anjthing  but  afftiionti  &%.  lor  cuni'', 
one  pan-owner  cannot  oblige  anwhei  lo  pay  any  part  of  a  pmniun  i 
infuraoce  anliird  nithoul  bi&  ptivity  (ia>.  Aod  w'brre  a  part-owTiB'  nfi 
ihiporden  supplies  on  bii  own  b<:coudI  without  mentionitig  any  Mbct  pK^ 
ownen,  he  cannot  plead  in  abatetneni  that  ihey  are  eo-pait^wam,  n 
ought  to  haTe  been  jiiiued,  the  idaiotitT  being  ignorsni  that  tbm  wot 
other  part-owners  (nj.  A«d  generally,  if  a  person  gire  credil  for  ifat  n- 
pairs  of  a  ship,  and  al  the  u'me  only  knows  the  peraon  from  vhomb 
receiret  tbe  orUen  is  the  owner,  he  tnay  lue  bim  aloneto).  So  i  vat- 
owner  may  be  responsible  to  a  greater  eitcnt  than  his  share  woold  as- 
rant,  bv  hia  bolding  himself  out  10  the  world  al  baviiiD  ■  lujfa  >*- 
tereiU'ii)- 

Part-owners  of  a  shin  baring  agreed,  "  each  and  ereiy  of  Ibem  w6 
the  otliers,  nnd  each  and  every  of  ihe  othere,"  that  the  ship  shouU  pro- 
ceed on  a  I'onaiii  voynuc  tiriiliT  llie  e\cli[iive  inaii.iePnii'iil  and  contnial 
of  one  ol  i  ..  ■.,  ..-  ..,;.-!.  .l.,,-.i.  ,  ;,,i  ;:,,i  ,:[. ;  i,,r  n  ■■.irn.  "a  fill 
accourjl  .-  ■'.■'■■■■;     I'.il  the  ntt 

profits  be  divided  in  prnporlion,  ailer  deducting  all  charges.  Tbe  dutt  rf 
niBking  out  such  an  accuujit  is  cast  upon  the  ship's  hQabaiid  j  and  fbr  ntl 
doing  so,  and  not  dividing  the  net  profits,  after  deducting  all  cbanei^ 
within  a  reasonable  lime  afler  the  ship's  return,  ai)  action  lie*  »pT»M 
him,  upon  the  agreement  by  each  of  the  part-ownera,  though  it  t«  Mt 

{«)  El  purlt  reu,.g.  2Ve».  &  D.  (■)  Frmtk  ».  SiicU«M,  5BaiT. 

242.  2727. 

iMIfrig/Kv.  HNBWr,  lEail,  31.  (o)   BaUwy  ..   Riirti,.    l  Sui^ 

(0  G(ead»n  «.  Tiucklir.  Holt,  586.  33B:  and  Ke  M<illclt  t.  Hook.  M   k 

(J)  T«d  I.  Bcniiig,  Abb.  Ship.  105.  M.  SS. 

(i)  HMmtv.  Smiih.  7  BiDg.709;  (o)  Dae  r.Chipptf ham.  Abb.  Sbia. 

flM.&P.744.  97.                                                    "^ 

<J)  Meffal  V.  Farqaliarun,  2  BiO.  (p)  Hclmt  r.  Smith,    Q  M.  &   P. 

C.C.338.  74*i  7Binj.709. 
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ii  sverred  in  terms  that  the  chaises  were  or  could  have  been  ascertained 
p  before  the  account  brought,  for  that  is  matter  of  defence  (9). 
1^  Upon  a  settlement  of  accounts  at  the  end  of  a  voyage,  defendant,  one 
ii  flf  the  ship  owners,  agreed  to  pay  the  broker's  bill,  and  in  consideration 
ig  fpas  allowed  a  laiger  share  of  tne  profits.  He  omitted,  however,  to  pay 
IJI  '^M  broker,  who  sued  both  owners  for  the  amount  The  oUier  owner  having 
^  fisd  it,  it  was  decided  that  he  might  sue  defendant  for  the  amount  (r). 
lif  It  should  be  noticed  here,  that  where  there  are  several  part-owners  of  a 
^  ibip,  the  owners  of  the  lesser  shares  may  arrest  the  ship  in  the  Admiralty 
Sir  Goart,  and  compel  a  security  to  be  given  by  the  others  before  they  will 

0  be  permitted  to  navigate  out  of  port  (<),  which  Court  is  open  at  all  times 
$  Ibr  this  purpose.  Where  shares  are  not  ascertained  however  the  Court 
r    bu  no  jurisdiction ;  but  in  such  case,  the  Court  of  Chancery  will  exer- 

1  ciae  a  jurisdiction  by  injunction,  to  restrain  the  sailing  of  the  slup  until  the 
r    eluure  of  the  party  complaining  shall  be  ascertained,  and  security  given 

for  the  amount  of  it(/). 

2.  By  Parties  under  a  Charter-party."] — It  sometimes  happens  that 
ihe  owners  of  a  ship  charter  her  to  a  merchant,  to  be  employed  by  him 
as  a  general  ship ;  m  which  case  two  persons  are  ostensibly  held  forth  to 
die  public  as  owners,  the  actual  owner,  and  the  merchant-fireighter,  exer- 
cising all  the  acts  of  ownership.  In  this  case  the  distinction  must  be 
taken,  whether,  according  to  the  terms  of  the  charter-party,  and  the 
manner  of  navigation  and  service,  the  ship  itself  be  let  out,  or  only  the 
roam  and  space  of  the  ship.  If  the  ship  herself  be  let  out,  and  the  cap- 
tun  and  crew  be  effectually  the  servants  of  the  merchant-freighter,  which 
is  sometimes  the  case,  the  merchant  will  be  liable  for  all  necessary  acci- 
dents, &c.  And  in  such  cases  the  registered  owner  is  not  liable  for 
articles  furnished  without  his  order  for  the  repair  of  the  vessel^  so  char- 
tered for  a  year,  by  a  party  who  has  undertaken  to  repair  the  ship  during 
that  term.  Nor  when  there  is  no  charter-party,  unless  the  goods  were 
ordered  by  the  agent  of  the  owner,  or  were  beneficial  to  him.  Thus, 
where  the  registered  owners  of  a  steam-boat  let  it  to  A.,  the  captain,  for 
one  year ;  the  boat  to  be  repaired  by  A.,  the  eneines  to  be  repaired  by  the 
owners,  who  were  to  appoint  an  engineer  :  it  was  held,  that  the  owners  were 
not  liable  for  repairs  ordered  by  A.  unconnected  with  the  engine  (u).  But 
if  the  space  or  room  only  be  let  out,  and  the  owner  remain  in  full  con- 
troul  and  dominion  of  the  ship,  the  owner  will  himself  be  liable  for  all 
necessary  accidents,  &c.,  except  only  as  respects  the  persons  with  whom 
the  merchant  himself  has  contracted,  that  is,  the  under  or  subordinate 
freighters  (x).  But  though  the  master  of  a  vessel  be  also  lessee  of  her  by 
agreement  with  the  owners,  for  a  term  of  years,  under  a  covenant  on 
their  part  that  he  shall  have  the  sole  management  of  the  ship,  and  em- 
ploy her  for  his  own  sole  benefit,  &c. ;  and  on  his  part  that  he  shall  repair 
tier  at  his  own  sole  cost  and  chai^,  &c. ;  the  owners  are  still  liable  for 
necessaries  furnished  for  the  ship  by  order  of  the  master,  though  without 
their  knowledge,  or  without  their  being  known  to  the  person  who  supplied 
them  (y). 

3.  Orders  given  by  an  Agent. ] — The  person  who  most  usually  gives 

(9)  Owston  V.  Ogle,  13  East.  538.  (u)  Ruve  v.  Davit,  3  Nev.  &  M. 

(r)   IVitson   V.  Cutting,  10  BiDg.  873;  1  AdoU  &  El.  312. 

436;  4  H.  &  Scott.  268.  (x)  Holt's  Ship.  31. 

(s)  Otuton  V.  Hebden,  1  Wils.  101.  (y>  Rich  v.  C^,  Cowp. 636 ;  IT. 

(0  Hale  v.  Goodson,  2  Mer.  77.  R.  168,  0. 
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ordtn  Yor  ibc  *up^(M  nmirtil  br  a  ijitp,  n  •  foaa  ^paM  b 
inaiiiL(,'i>  ilie  aflaJnof  ih*  itfiip,aiid  '«houootUDi|DcM^HBMA»d^ 
fau*b«ii(l.  Thin  may  be  rillin'  i>im>  of  the  mrocfB  or  ■  dhmp  tM( 
no  inlcmt  b  tlic  ibip.  In  rilker  uie,  if  tliif  voi^  dom  W  MMi^ 
a  porc-amct  Kill  be  liablr,  unlric  it  be  abowu  lint  ibednliiigvi^iB 
tbc  •1u|>'b  Wband  iliiniy  bv  loakml  lo  excliBivrl]r(;).  Sa  it  lab* 
■li'tiTinini^  lliat  tlif  owntr  of  a  alilp  la  liable  &r  Uoie*  and  accoHii 
Hipplinl  by  th»  nrdrr  of  the  ropcrca^o,  aflrr  Uie  detentiaa  m4  Bm 
tton  of  the  voud  by  n  foreign  puwrr,  nltlioucb  tbe  mff  bei  m*  daU 
■An  au  ubandoiimcDi  by  tkc  owner  lo  tLe  undcrvrilenl*)-  U 
■Itbuugb  lh«  ntpplin  arf  ItiruiiJiod  for  tlic  ptnpoM  of  enaUiDE  iW  mri 
to  piwircule  a  »rcond  voyigv,  iu  the  prosecurion  of  wiiich  tb*  mon^tr 
Bnti*h  officers  and  confiscated ;  ypt  the  instiliilioD  of  procMdi:^  •>)■ 
Admiralty  Court  by  tbe  defeniUnt.  to  recover  iKmrnon  of  llw  ib^ 
amounts  lo  an  adaption  of  the  second  voyage,  and  reiidrrv  tiisi  liilbf* 
tbe  ummmtft). 

In  uue  case  repwrs  and  Ainuihiiigi  were  clone  at  Hull  lo  a  Gnota 
*hip  by  order  of  the  agculi  of  the  owner,  at  tliv  hutancv  and  vaiait 
direction  of  tbe  master :  the  account  was  made  out  to  "  Captain  Cin^ 
(the  ouisIct)  and  awncrs  of  the  ship  Jeanie,"  attested  by  C«vajd,Ed 
addnssed  to  the  agents  for  payneDt,  but  paymeiit  tea*  ool  dtmandcdit 
aamenaatht.  In  tbe  mean  time  die  (nmer  pajd  Uie  agratifbrtl>» 
pain.  Tlie  ageiita  became  embarrassed  in  tlieir  circunutnncn:  op* 
wliieli  liiose  who  did  llip  repiiins  aiinlied  for  pajToent  lo  ihe  o«  ner.  -W 
it  was  detennined  tliat  lie  was  »lill  liable,  far  he  could  be  dischsi^  t^ 
by  the  poBitive  agreement,  or  by  necessary  inference,  llial  those  wlioii 
the  repairs  had  abandoned  that  security(r).  If  the  mnMer  make  »  p«- 
ticular  engHgcmcnl  or  narrunty  reUtting  to  the  usual  emfiloyment  of  ttt 
ship,  the  owners  will  be  bound  thereby,  although  inade  without  ikl 

The  captain  of  a  ship,  who  gives  direclions  for  repain,  is  Uablf  to  it 
tradcsmcD  in  the  first  instance,  if  it  do  not  appear  lliat  any  credit  n 
given  to  the  owiiers(f).  But  where  goods  are  ordered  for  a  riiip  by  >ii 
owner  before  the  appointment  of  the  captain,  though  gome  are  dm  or 
livered  till  anerwurds  ;  yet,  as  no  personal  credit  is  given  to  the  cspliilL,h 
i>  not  answerable  for  any  of  theni^/'J. 


1.  Fi>r  ifte  Capcofn't  IVotM,  V-  1560  I  1.  EfM  rf  Notiet  lo  Umit 

2.  FortheStameuiWaeti-..-    1561  titir  Knponiibitity...   ISEI 

3.  ForlhtCan-iaginfCocdi..   1567       *.  Fir  ttit  Cnmeyann  a^  Poj- 

I  «"«e" ISTl 

1.  LiahiUty/oT  the  Caption' t  Waga.'] — Tbe  ownen  are  liable  fecn; 

amount  of  wages  for  which  they  may  contract  with  the  captain.     Bnt 

(l)  T^DDipjon  V.  Fladm,  ACltF.  (d)  RJn^iiC  T.  DittluU.  AbKSUp. 

158;  aDUseerstMnv.ifallfll,  Amb.  123;   3  £sp.  64  ;    3  Omp.  533.— 

369.  KeDjon. 

(a)  Mitchell   T.  Glttnii,  1  Sllrk.  (t)  Eimrif  v.  CoM.  5  C.  &  P.3SI. 
230.  (>  )  Fatiwer   t.   Davin.    1  T.  B. 

(b)  Ibid.  lOS ;  and  see  IS  East.  384. 
(e)  Stemri  »,  Hall.  2  Dow.  29. 
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•ueh  captain  has  no  lien  on  the  freiffht  for  hii  wagei  (g) ;  or  on  the  ship 
^    or  f^ignt  for  money  expended,  or  debts  incurred  by  him  for  repairs  done 

to  it  on  the  voyage  (A) ;  or  for  premiums  paid  by  him  abroad,  for  the  pur- 
'    Bote  of  procuring  the  cargo  (t);  or  for  wages,  stores,  or  repairs  done  in 

£oghind(/c).    But  the  captain  being  turned  out  of  possession,  upon  the 

Tetsel's  being  captured,  does  not  deprive  him  of  his  lien  for  the  freight, 

in  case  of  her  re-capture  (/). 

2.  For  the  Seamen's  Waget,  4'C'] — T^©  contract  respecting  the  wa^s 
0f  seamen  is  now  reg^ated  by  a  recent  act  passed  for  tnat  purpose ;  viz., 
^  &  6  Will.  IV.  c.  19.  By  the  2d  section  of  that  act  it  is  enacted,  that  it 
■ban  not  be  lawful  for  any  master  of  any  ship  or  vessel  belonging  to  any 
■ubject  of  his  Majesty  of  this  United  Kingdom,  trading  to  parts  beyond 
the  seas,  or  of  any  British  registered  ship  of  the  burthen  of  eighty  tons 
-or  upwards,  employed  in  any  of  the  fisheries  of  the  United  Kingdom,  or 
in  trading  coastwise  or  otherwise,  to  carry  to  sea  on  any  voyage,  either 
from  this  kingdom  or  from  any  other  place,  any  seaman  or  any  other 
person,  as  one  of  his  crew  or  complement  (apprentices  excepted),  without 
first  entering  into  an  agreement  in  writing  with  every  such  seaman,  speci- 
lying  what  monthly  or  other  wages  each  such  seaman  is  to  be  paid,  the 
capacity  in  which  he  is  to  act,  and  the  nature  of  the  voyage  in  which  the 
ihip  is  intended  to  be  employed,  so  that  the  seaman  may  have  some 
means  of  judging  of  the  probable  period  for  which  he  is  likely  to  be  en- 
gaged ;  and  the  said  agreement  shall  contain  the  day  of  the  month  and 
year  in  which  the  same  shall  be  made,  and  shall  be  signed  by  the  master 
m  the  first  instance,  and  by  the  seamen  respectively,  at  the  port  or  place 
where  such  seamen  shall  be  respectively  snipped ;  and  the  master  shall 
cause  the  same  to  be,  by  or  in  the  presence  of  the  party  who  is  to  attest 
their  respective  signatures  thereto,  truly  and  dbtinctly  read  over  to  every 
•ueh  seaman,  before  he  shall  be  required  to  sign  the  same,  in  order  that 
ba  may  be  enabled  to  understand  the  purport  and  meaning  of  the  engage- 
ment he  enters  into,  and  the  terms  to  which  he  is  bound. 

By  sect.  3  it  is  enacted,  that  in  the  cases  of  ships  as  aforesaid  bound 
to  parts  beyond  the  seas,  except  as  hereinafter  proviaed,  every  such  agree- 
ment shall  be  in  the  form,  and  shall  contain  true  entries  under  their 
respective  heads,  of  the  several  particulars  set  forth  in  the  schedule  to 
^18  act  annexed  and  marked  (A.),  so  far  as  the  same  can  be  ascertained; 
and  that  the  owners  and  the  master  of  every  such  ship,  or  one  of  them, 
ahall,  on  reporting  his  ship's  arrival  at  her  port  of  destination  in  the 
United  Kingdom,  deposit,  or  cause  to  be  deposited,  with  the  collector  or 
oomptroller  of  the  customs  at  such  port,  a  true  copy  of  such  agreement^ 
attested  by  the  ngnature  of  the  master,  to  the  intent  that  every  person 
who  may  be  interested  in  any  such  agreement  may  at  all  times  nave  the 
means  of  knowing  the  terms  and  conditions  thereof;  and  that  in  the 
cases  of  ships  employed  in  fishing  on  the  coasts  of  the  United  Kingdom 
and  of  ships  regularly  trading  firom  one  part  of  the  United  Kingdom 
to  another,  and  of  ships  regularly  trading,  or  making  regular  voyages  to 
any  of  the  islands  of  Jersey,  Guernsey,  Aldemey,  Sark  and  Man,  or  to 
any  port  on  the  continent  of  Europe,  between  the  river  Elbe  inclusive 
and  Brest,  the  agreement  to  be  entered  into  as  aforesaid  shall  be  in  the 

(g)  SmUh  V.  Plummtr,  1  B.  &  A.  (k)  WWdm  v.  (UrmiehatU  1  DongU 
576.  101. 

(^)HuM«vv.  Chrutte,  9East,426;  (0  &  parts  Cfttctcjnaa,  2  Edeo, 

18Ves.jao;599.  161. 

(0  1  B.  &  A.  676. 
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fbnu,  and  (bail  contain  true  entrie*  under  tliclr  respectivv  beads  of  tb< 
pnitxculars  «et  forth  in  tlic  «clie<liile  lo  tliii  act  annexed  and  marked  (&), 
to  far  la  the  same  can  be  ascerudnetl ;  and  that  ibc  owner,  or  one  of  ibe 
owners  of  everj'  such  sbip  employed  in  fiabing  or  in  trading  in  any  of  the 
cas«s  lait  meulioncd,  shall,  In  the  like  intent,  williin  ten  days  next  tSla 
the  expiration  of  every  sis  moiitlis,  ending  on  tlie  thirtieth  da^  of  Jnne 
mil  the  Ihirty-lirst  day  of  Decembei  in  each  year,  deposit  with  tie  ool- 
leclor  or  comptroller  of  the  cusloma  of  the  port  lo  which  the  ship  ditO 
belong,  a  true  copy  of  every  agreement  which  Bhall  have  been  enteral 
into  with  any  pcnon  coniposiiiK  pari  of  llie  crew  thereof  within  tbe  pn- 
ceding  aix  months,  attested  by  the  siguatute  of  such  owner;  and  all  copia 
of  Hgreementa  id  required  by  this  act  to  be  deposited  ea  aforesaid,  sbiill, 
vhen  the  sanie  Bhatl  have  been  to  depoailed,  and  shall  be  required  lo  U 
produced  in  evidence  on  the  part  of  any  seaman,  be  received  and  taken 
as  legal  proof  of  the  content*  of  the  agreemenL 

By  sect.  4  it  is  further  enacted,  that  if  any  master  of  any  such  ship  ai 
aforesaid  shall  curry  out  to  sea  any  seaman  (apprentices  excepted )  with- 
out tint  eDtering  into  such  agreement  aa  is  hereby  required,  he  shall,  tiiT 
every  such  offence,  forfeit  and  pay  the  sum  of  ten  pounds,  for  or  in  retpoct 
flf  each  and  every  such  seainan  be  &hall  so  carry  out  contrar;  to  this  ad;  < 
and  if  any  master  shall  neglect  to  cauie  the  agreement  to  be  diUiae^  i 
read  over  to  each  seaman,  as  by  thi*  act  he  is  enjoined,  he  shall,  for  extrf 
sueli  neglect,  forfeit  anil  p.ij  the  anm  of  five  pounds;  and  if  any  master 
■hall  neglect  to  deposit  with  the  collector  or  comptroller  of  the  custoDU  s 
copy  of  the  agreement  hereby  required  to  be  made  and  deposited  as  afore- 
said, or  shall  wilfully  deposit  a  false  copy  of  any  such  agreement,  he 
sliall,  for  every  such  neglect  or  offence,  forfeit  and  pay  the  sum  of  fifty 
pounds. 

By  sect.  5  it  is  further  enacted,  that  no  scnman,  by  entering  into  oi 
■igning  such  agreement  as  aforesaid,  shall  forfeit  his  lien  upon  the  ship, 
nor  bo  deprived  of  any  remedy  for  the  recovery  of  his  wflges  which  sea- 
men are  now  lawfully  entitled  to,  iigainst  cither  the  ship,  the  master,  or 
the  owners  thereof;  nor  shall  any  agieement,  made  contrary  to  or  incon- 
watent  with  the  provisions  of  tliis  act,  or  any  clause  whereby  a  seaman 
■hall  consent  to  forego  tbe  right  which  the  maritime  law  gives  him  to 
wages  ill  the  case  of  freight  earned  by  ship  subsequently  lost,  or  containing 
any  words  lo  that  cfiecl,  be  valid  or  binding  on  any  seaman  signing  the 
(ame  ;  and  that  in  cases  in  which  it  may  be  necessary  that  the  agreement 
should  be  produced  lo  sustain  a  claim  on  the  part  of  a  seaman,  no  ohH- 
gation  shall  lie  upon  the  seaman  to  produce  the  same  ;  nor  shall  any  sea- 
man fail  in  any  suit  or  proceeding  for  tbe  recover)'  of  bis  wages  for  want 
of  the  production  of  any  such  agreement,  or  of  any  deposited  copy 
tliereof  as  aforesaid,  or  for  the  want  of  any  notice  lo  produce  the  same, 
any  law  or  usage  to  the  contrary  notwithstanding. 

By  sect.  7  it  is  further  enacted,  that  if  any  seaman,  after  having  signed 
such  agreement  as  aforesaid,  or  afler  the  ship  on  board  which  he  shall 
have  agreed  to  serve  shall  have  IcH  her  fir^t  port  of  clearance,  and  before 
the  period  for  which  be  shall  have  agreed  to  serve  shall  be  completed. 
■hall  wilfully  and  without  leave  absent  himself  from  the  ship,  or  otherwise 
Irom  his  duty,  he  shall  (in  all  cases  not  of  absolute  desertion,  or  not 
treated  as  such  by  the  master),  forfeit  out  of  his  wages,  to  the  master  or 
owner  of  such  ship,  the  amount  of  two  days'  pay  for  every  twenty-foui 
hours  of  such  absence,  and  in  like  proportion  for  any  less  period  of  time, 
or,  at  tbe  option  of  the  said  master,  the  omouni  of  such  exjpenses  as  shall 
have  been  necessarily  incurred  in  hiring  a  substitute  to  perform  bis  work; 
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^and  in  case  any  seaman,  while  he  shall  belong  to  the  ship,  without  suffi- 
cient cause,  neglect  to  perform  such  his  duty  as  shut  be  reasonably 
required  of  him  by  the  master,  or  other  person  in  command  of  the  ship, 
he  shall  be  subject  to  a  like  forfeiture  in  respect  of  every  such  offence, 
and  of  every  twenty-four  hours'  continuance  thereof;  and  in  case  any 
such  seaman,  after  having  signed  such  agreement,  or  after  the  ship's 
arrival  at  her  port  of  delivery,  and  before  her  cargo  shall  be  discharged, 
shall  quit  the  ship  without  a  previous  discharge  or  leave  from  the  master 
thereof,  he  shall  forfeit  to  the  master  or  owner  one  month's  pay  out  of  his 
wages :  provided  always,  that  no  such  forfeiture  shall  be  incurred  unless 
the  fact  of  the  seaman's  temporary  absence,  neglect  of  duty,  or  quitting 
the  ship,  shall  be  duly  entered  or  recorded  in  the  ship's  log-book,  which 
«ntry  shall  specify  truly  the  hour  of  the  day  at  which  the  same  shall  have 
occurred,  and  the  period  during  which  the  seaman  was  absent  or  neglected 
his  duty,  the  truth  of  which  entry  it  shall  be  incumbent  on  the  owner  or 
master,  in  all  cases  of  dispute  to  substantiate  by  the  evidence  of  the  mate, 
or  some  other  credible  witnesses. 

By  sect.  8  it  is  further  enacted,  that  in  all  cases  where  the  seaman  shall 
have  contracted  for  wages  by  the  voyaee,  or  by  the  run,  and  not  by  the 
month,  or  other  stated  period  of  time,  the  amount  of  forfeitures  to  be  in- 
curred by  seamen  under  this  act  shall  be  ascertained  in  manner  following, 
^that  is  to  say,)  if  the  whole  time  spent  in  the  voyage  agreed  upon  shSi 
exceed  one  calendar  month,  the  forfeiture  of  a  sum  of  money,  bearing  the 
aame  proportion  to  the  whole  wages  as  a  calendar  month  shall  bear  to  the 
-whole  time  spent  in  the  voyage,  and  in  like  manner  a  forfeiture  of  two  days* 
pay  or  less  shall  be  accounted  and  taken  to  be  a  forfeiture  of  a  sum  beariiu? 
the  same  proportion  to  the  whole  wages  as  the  same  period  of  time  shafi 
2>ear-to  the  whole  time  spent  in  the  voya^;  and  if  the  whole  time  spent 
in  the  voyage  shall  not  exceed  one  calendar  month,  the  forfeiture  of  one 
months'  pay  shall  be  accounted  and  taken  to  be  a  forfeiture  of  the  whole 
wases  contracted  for ;  and  if  such  time  shall  not  exceed  two  days,  the 
forreiture  of  two  days'  pay  shall  be  accounted  and  taken  to  be  a  forfeiture 
of  the  whole  wages  contracted  for,  and  the  master  is  hereby  authorized  to 
abate  the  amount  of  all  forfeitures  hereinbefore  enacted  out  of  the  wages 
of  any  seamen  incurring  the  same. 

By  sect.  9  it  is  further  enacted,  that  every  seaman,  who  shall  absolutely 
desert  the  ship  to  which  he  shall  belong,  shall  forfeit  to  the  owner  or 
master  all  his  clothes  and  effects  which  he  may  leave  on  board,  and  all 
wages  and  emoluments  to  which  he  might  otherwise  be  entitled,  provided 
the  circumstances  attending  such  desertion  be  entered  in  the  log  book  at 
the  time,  and  certified  bv  &e  si^ature  of  the  master  and  mate,  or  other 
<nredible  witnesses,  and  that  an  absence  of  a  seaman  from  the  ship  for  any 
time  within  the  space  of  twenty-four  hours  immediately  preceding  the 
sailing  of  the  ship,  without  permission  from  the  master  thereof,  or  for  any 
period,  however  short,  under  circumstances  plainly  showing  that  it  was 
nis  intention  not  to  return  thereto,  shall  be  deemed  an  absolute  deserting, 
and  in  case  any  such  desertion  shall  take  place  in  parts  beyond  the  seas, 
and  the  master  of  the  ship  shall  be  under  the  necessity  of  engaging  any 
seaman  as  a  substitute  ror  the  deserter,  at  a  higher  rate  of  wages  than 
that  stipulated  in  the  agreement  to  be  paid  to  the  seaman  deserting,  the 
owner  or  master  of  the  ship  shall  be  entitled  to  recover  from  the  deserter, 
by  summary  proceedings,  in  the  same  manner  as  wages  are  by  this  act 
made  recoverable;  any  excess  of  wages  which  such  owner  or  master  shall 
pay  to  such  substitute  beyond  the  amount  which  would  have  been  pay- 
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litit  tn  Die  dnwrln  in  cmo  ho  bad  duly  pwfarmoJ  hk  Mrac»  pnaM  M 
tiu  agT«ement(m). 

Undnai>nrvlouiiu'tnafarfE>IDt«WnahddtOtak«  place  vhcnkHMH 
qnitud  lilt  *hip  inpurt,  but  bdbrc  sh*  tnn  iiuMri>d  (a).  If  •naUxfi 
uup,  lif  inhiimim  tmitntent,  compvl  a  milor  ta  (pillailitp,il  kiMIMAt 
dcHilion  09  will  uiiuunt  ki  n  fiirfi-ilun-  of  liii  claim  for  vagw  to  lim  nf^ 
petfonncdfi.).  Aud  if  wamirn  (jo  on  aliore  on  tli*  alu'p'a  duly,  and  **• 
the  boat  I*  oboul  to  return  mjunt  to  bv  pvnnilted  to  rvmain  nn  <bnli 

St  *omi)  TJclunto,  wbicli  U  rriiiird.  nnil  the  boat  gum  trttbooi  Am,  t 
1^  aflfrwsrdt  gn  and  oAtr  to  ntum  to  tbnr  iaty  on  bowrd  ihr  ^ftt 
b  not  a  dc«FTtion(/f}. 

By  leol.   II   ill*  fUHli«r  cnixitcd,  thiil  Ihe  tniMtr  or  awtin  of  rtf 


due  ti>  hi] 


c  pcnod*  foUowing,  (Ihsl  1*  to  say,]  if  llio  ^ip  iIiaU  htm- 
ploytd  in  tnding  cobhIWIm,  (Ii«  va^m  "hiJI  b«  piud  wilbin  nroinj*^ 
the  t«nninaIion  of  the  a^nement,  or  hI  the  timi-  when  any  tueb  ■■■■ 
■hall  b«  dt»rhaig«d,  which  cvei'  ihall  fint  bapjim,  aod  if  the  ^difl 
ba  m^loywl  In  indins  othcrwiK  tlinn  cooatwis^,  tbpn  the  v^n  All  b 
fmd  11  tha  laltM  within  tbr«e  days  i^r  tlir  enxga  aball  have  b««  M^ 
md,  gr  vMiin  Ian  dajra  ■Ctar  ibe  aaaouu'*  diadtaic*.  whioh  iiwM 
Am  nappen,  tn  elihar  nf  wbkh  lait-nientloiied  mmm  of  p^grnmi  Uf 

'  '        '    "'  1  nhiili  Bl  t1ie  lime  of  Wh  dinchnrge  be  enthlrii  W" 

111!  C()llnl  to  otii'  fourtli  part  of  the  [-atimaltTl  Imluitt 
fl  Iiiin,  tiHii  iti  I'Hsi-  nny  mnsler  or  owiiir  shall  neglect  or  rtliiKi" 
make  pnyment  iii  manner  atbresaid,  lie  aholl  for  every  sticb  ncglMt« 
refusal  forfeit  and  puy  to  the  aeamon  the  amount  of  two  daji'  pay  fareMh 
dny,  not  exoeedinE  ten  dayi,  during  which  pojiupiit  abaU,  witliont  tdt 
eicnt  caiiw,  be  delnycd  beyond  the  period  at  u}iii:]i  bucIi  wage*  o(  (Mil 
tragen  are  hcreliy  required  to  be  pnid  ei  aforesaid,  for  the  ivcovny  it 
whicli  fbrfeiliire  the  scBluan  Bhall  have  the  same  remedies  aa  he  i*  by  ll« 
cnlillrd  to  for  llie  recovery  of  his  wages;  provided  alwaj-s  that  nolhinpil 
thia  clause  eontnined  sliall  extend  to  the  eases  of  Bhips  employed  in  ibl 
MUlberii  wlinlc  fishery,  or  on  voyages  for  which  seamen,  by  the  terms  of  thflr 
agreement,  nrc  comuensnlcd  by  shares  in  Ihe  profits  of  the  adventure. 

By  sect.  J4  it  is  further  cnaetcd,  that  if  aiUra  seaman  shall  havi^beoi 
discharged  from  any  ship  or  vessel  three  days,  lie  ihall  be  desirouB  of  pn^ 
ceeding  to  sea  on  nnnthcr  voynge,  and  in  order  thereto  shall  require  iia- 
mediate  payment  of  the  wages  due  to  him,  it  shall  be  lawful  for  any  jtubcc 
of  the  peace  in  any  part  of  his  majesty's  dominions,  on  application  ftiM 
aueh  seaman,  and  on  satisfactory  proof  that  he  would  be  prevented  fran 
employment  by  dclflv,  to  summon  the  master  or  owner  of  such  ship  «r 
vessel  before  him,  and  lo  re<|nire  cause  (o  be  shown  why  immediate 
payment  of  such  wages  should  not  be  made,  and  if  it  shall  appear  to  dw 
satisfaction  of  such  justice  tliat  there  Is  no  reasonable  cause  for  delay,  bt 

(n)  ll  wss  held  under  a  previous  fotfeilure  ;  but  ifthe  captaia  cooliaa* 

statute  that  if,  after  abieoiing  himself.  Ihem  in  their  work  after  Ihe  peril  ii 

the  master  received  the  sailor  back  over.ilisolherwiu  ;  Trafn  v.  fimactt, 

again,  ihat  ihe  foileilurG  was  waived  ;  3  C.  6i  P.  3  ;  M.  ii  M.  63. 

Miller  V.  n™«(.  2  Camp.  690.     But  («)  fr™iin.  v.   Frwt,  3  B.  fit  P. 

if  seamen  have  inclined  a  forieilure  of  302. 

their  wages,  and  in  lime  of  distress,  (a)  Linluiiil    v.  Stephtnt,    3    Esp. 

when  the  Ehipisagrouod,  the  captain  369. 

call  an  those  seamen  to  assist  in  get-  (p)  Sigtrd  v.  Babtrtt,  3  Eap.  71. 
ting  her  off,  this  is  no  waiver  of  the 
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ihall  order  payment  to  be  made  forthwith,  and  in  default  of  compliance 
with  such  order  such  master  or  owner  shall  forfeit  and  pay  the  sum  ot 
fire  pounds. 

By  sect.  15,  whereas  seamen,  in  cases  of  dispute,  may  be  exposed  to 
great  inconvenience,  expense  and  delay  in  obtaining  payment  of  their 
wages,  for  remedy  thereof  be  it  enacted,  that  in  all  cases  of  wages  not 
flx^eding  twenty  pounds,  which  shall  be  due  and  payable  to  a  seaman 
far  bin  services  in  any  ship  as  aforesaid,  it  shall  be  lawful  for  any  justice 
of  the  peace  in  any  part  of  his  majesty's  dominions,  residing  near  to  the 
^ace  where  the  ships  shall  have  ended  their  voyage,  cleared  at  the  Custom 
House,  or  discharged  her  cargo,  or  near  to  the  place  where  the  master  or 
owner,  upon  whom  respectively  the  claim  is  made,  shall  be  or  reside,  upon 
complaint  on  oath  to  be  made  to  such  justice  by  any  such  seaman,  or  on 
his  behalf  to  siunmon  such  master  or  owner  to  appear  before  him  to  an- 
swer such  complaint,  and  upon  the  appearance  of  such  master  or  owner, 
or  in  default  thereof,  on  due  proof  of  his  having  been  so  summoned,  such 
justice  is  hereby  empowered  to  examine  upon  uie  oath  of  the  parties  and 
tiieir  respective  witnesses,  if  there  be  any,  touching  the  complamt  and  the 
amount  of  wages  due,  and  to  make  such  order  for  payment  thereof  as 
shall  to  such  justice  appear  reasonable  and  just,  and  in  case  such  order 
shall  not  be  obeyed  within  two  days  next  af^  the  making  thereof,  it  shall 
be  lawful  for  such  justice  to  issue  his  warrant  to  levy  the  amount  of  the 
wages  awarded  to  be  due  by  distress  and  sale  of  the  goods  and  chattels  of 
the  party  on  whom  such  order  for  payment  shall  be  made,  rendering  to 
such  party  the  overplus,  if  any  shall  remain,  of  the  produce  of  the  sale 
after  deducting  thereout  all  the  charges  and  expenses  incurred  by  the  sea- 
man in  making  and  hearing  of  the  complaint  as  well  as  those  incurred  by 
the  distress  and  levy,  and  in  the  enforcement  of  the  justice's  order,  and 
in  case  sufficient  distress  cannot  be  found,  it  shall  be  lawful  for  the  said 
justice  to  cause  the  amount  of  the  said  wages  and  expenses  to  be  levied 
on  the  ship  in  respect  of  the  service  on  board  which  the  wBgea  are 
claimed,  or  the  tackle  and  apparel  thereof^  and  if  such  ship  shalfnot  be 
within  the  jurisdiction  of  such  justice,  then  he  is  hereby  empowered  to 
cause  the  party  upon  whom  the  order  for  payment  shall  be  made  to  be 
apprehended  and  committed  to  the  common  gaol  of  the  county,  there  to 
remain  without  bail  until  payment  shall  be  made  of  the  amount  of  the 
wages  so  awarded,  and  of  all  costs  and  expenses  attending  the  recovery 
thereof,  and  the  award  and  decision  of  such  justice  as  aforesaid  shall  be 
final  and  conclusive  as  well  on  ever}'  such  seaman  as  on  the  owner  and 
master  of  the  ship. 

By  sect.  16  it  is  further  enacted,  that  if  any  suit  for  the  recovery  of  a 
seaman's  wages  shall  be  instituted  against  the  ship,  or  the  master  or  owner 
thereof,  either  in  the  High  Court  of  Admiralty,  or  in  any  Vice-Admiralty 
Court,  or  against  the  master  or  owner  in  any  Court  of  Record  in  his  ma> 
jesty's  dominions,  and  it  shall  appear  to  the  judge  in  the  course  of  such 
soit  that  the  plaintiff  might  have  had  as  effectual  a  remedy  for  the  reco- 
Tery  of  his  wages  by  complaint  to  a  justice  of  the  peace,,  as  hereinbefore 
provided,  then  and  in  every  such  case  it  shall  be  lawful  for  such  judge, 
and  he  is  hereby  required  to  certify  to  that  effect,  and  thereupon  no  costs 
of  suit  shall  be  awaraed  to  the  plaintiff. 

The  wages  of  a  seaman  are  not  payable,  if  the  ship  be  lost  or  taken 
before  the  end  of  the  voyage  (q),  even  though  she  was  not  seaworthy  when 
she  sailed  (r).    But  if  a  ship  be  captured  in  the  course  of  her  voyage,  and 

(f)  Hemaman  v.  Bawdent  3  Btur.  (r)  Eakeu  v.  Thorn,  5  £sp.  6. 

1844. 
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U  ifUrward*  recaptured  and  arrivea  at  her  port  of  destmuloii,  lin  a 

arr  vntillrd  lo  iheir  wages  (i). 

In  one  cue  a  uuman  entered  inlo  articles  to  serre  on  boai^  1^  ^ 
R.,  "  bound  from  the  pun  of  I.,  to  the  S.  5.,  lo  procuie  o  cargo  rf  ^* 
ml,  and  lo  return  therewith  lo  the  port  of  L,,  where  the  »ii_T»ge  r. 
end."  Instead  of  wage*  lie  wus  to  receive  a  certain  share  of  iht  wi 
Ceeds  of  the  cargo;  and  it  was  stipulated  that  na  one  of  the  crew  d> 
"  demand  or  be  entitled  to  hia  «b»re  of  the  net  proceeds  of  the  tvd  a^ 
□ntil  the  arrival  of  tlie  Midship  or  vessel  at  L.,  and  her  cargoslMlUit 
thne  lotd  and  delivered,  and  the  money  for  ibe  same  actuall;  receind  k 
the  owners."  A  cargo  was  procured,  the  ship  was  af^erwardt  cod^om) 
inaforeiL-n  port,  and  the  mariner  acconipaoied  part  of  theeai^cnto 
homeward  voyage,  (it  having  been  tranaliipped  into  another  vesd.lbil^ 
but  died  ataea:  it  was  held,  that  "unlit"  in  the  above  atlidawiimi 
of  limitation  of  the  niarincr't  right  tu  trages,  and  not  of  pottponftnciitrf 
payment  of  them  merely  i  and,  consequently,  that  as  the  slup  ^  D«n- 
lura  to  I..,  the  adminintrator  of  the  mariner  was  ool  entitled  to  re"  -~ 
hia  ahore  of  the  net  proceeds  of  the  IL'a  cai^,  hut  only  to  ivcom 
quantum  meruit  foe  his  wrviees  on  l>oard  tlie  A.  (t). 

But  a  seaman  is  entitled  to  the  vhole  of  his  wages,  though  he  bachn 
imabte  to  render  his  wrricet,  if  hii  inability  ha*prtM!eeded«ther6tBii 
hot  ncri«ed  in  the  peifctmanee  of  hi*  ou^  or  livin  ttaiartl  liiliii* 
happening  tohiminlhecoutseof  the  voyage  (a).  And  \rhctea^ip*> 
hired  by  govemmciil  to  take  out  convicts  to  Van  Diciuan's  Land,  and  nut 
that  place  the  ship  sailed  lo  Baliivia.  and  on  several  other  trading  voya^ 
and  thence  sailed  on  the  homewaril  voyage  to  England,  and  arrind  aa 
at  St.  Helena,  but  whs  lost  before  arrival  at  the  port  of  discharge,  and  ill 
on  hoard  perished  ;  it  was  held  that  proof  of  these  facts,  and  <tfi  geamm 
having  gone  on  board  the  ship  in  En^iUuid,  and  having  been  seen  wrakinf 
on  boai^  at  Van  Dieman's  Land,  at  lialavia,  and  afterwards  at  St.  Helen, 
was  sufficient  Co  go  to  tlic  jury,  as  evidence  to  entitle  the  Eeaman  to  waga 
f/ro  rati  for  the  voyage  out(jj. 

it  has  been  decided  also  that  in  a  rount  for  work  and  bbour  a  scamn 
might  recover  for  vrages  during  a  hostile  embargo  in  a  foreign  pun,  nhilt 
he  was  imprisoned  on  shore,  on  proof  that  the  crew  were  restored  to  tlie 
■hip,  and  that  she  completed  her  voyage  and  earned  freight,  witltout  pto- 
ducing  the  order  by  which  the  embargo  was  taken  off(y). 

Where  a  seaman,  about  to  proceed  on  a  trading  voyage,  entered  ints 
and  signed  articles,  whereby  he  agreed  not  to  sue  for  wages  any  of  the 
owners,  except  one,  who  was  (he  captain,  and  who  aloDe  was  a  party  to 
the  articles:  it  was  considered  (hat  he  could  not  sue  the  other  owners, 
although  they  sold  and  received  theproeeedsof  the  cargo,  and  one  of  them, 
the  managing  owner,  adjusted  the  wages,  and  settled  with  the  seamen.  The 
plaintifTs  wages  were  adjusted,  and  the  balance  struck,  subject  to  certain 
deductions  for  insurance  and  interest  on  advances  made  to  him  before  and 
during  the  voyage.  It  was  proved  that  sucli  charges  were  the  usual  ones 
in  trading  voyages,  and  that  tlie  accounts  were  always  made  out  so.    The 

nin(ijr  remonstrated  against  those  deductions,  but  ultimately  accepted  the 
ance,  and  gave  a  receipt  for  tlte  whole  wages ;  it  was  held  that  he  could 
not  recover  the  amount  of  such  deductions.     So  also,  where,  in   another 

(■)   Btreitr«.i  V.  Mi(l».  3  Esp.  36.  (i)  IlanU  i.  lit.  1  Hsr.  &  WoU, 

(0  JeiHt  V.  Rbu,  1  C.  M.  it  R.  338. 
316  i  4  Tyr.  636.  («)  Dflamainrr  v.    ninteringham. 

<u)  Paul  V.  EJin,  Ab.  Ship.  460  ;  4  Camp.  186;  S.  P.  Pratt  t.  Caf,  4 

S.  P.  ChaRdlrr  v.  Grim.,  2  H.  Black.  East,  43,  n. 
606.  ic.;  6T.  R.325,  &c. 
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voyage,  he  had  stipulated  for  a  ninetieth  share  of  the  net  proceeds  of  the 
cargo  on  a  whaling  adventure  in  lieu  of  waees,  and  was  charged  with  in- 
surance on  such  share :  it  was  considered  fuso  that  such  deductions  need 
not,  under  the  circumstances,  be  made  the  subject  of  a  set-ofr(2:). 

3.  In  Reference  to  the  Conveying  of  Goods,'] — Formerly  the  liability  of 
the  owners  of  a  vessel  for  the  loss  of  any  goods  extended  to  the  value  of 
such  goods,  of  whatever  amount  that  might  prove  to  be.  To  favour  our 
commerce  a  statutory  limitation  was  imposed  to  this  liability  on  the  part 
of  ship  owners,  and  they  are  not  liable  now  to  make  good  any  damage 
occasioned  without  their  fault,  further  than  the  value  of  their  vessels  and 
the  freight  due  or  to  grow  due  for  the  voyage  which  may  be  in  prosecution 
or  contracted  for  at  the  time  of  the  happenmg  of  such  loss  or  damage  (a). 
By  the  53  Geo.  III.  c.  159,  the  responsibility  of  shipowners  for  dama^ 
done  by  their  ships  to  other  vessels,  is  limited  to  the  value  of  the  ship 
doing  the  damage,  which  value  must  be  ascertained  as  at  the  time  of  the 
accident  (6).  But  the  protection  does  not  extend  to  the  owners  of  any 
lighters,  &c.  employed  in  inland  navigation,  or  to  any  ship  or  vessel  not 
properly  registered  (c). 

If  the  shipper  of  goods  was  warned  as  to  the  way  in  which  the  goods 
would  be  stowed,  the  consignee  cannot  maintain  any  action  for  damage 
occasioned  by  such  stowage,  even  if  the  stowage  were  bad  ((/).  And  if  a 
person  ship  goods  on  board  a  vessel,  knowing  that  she  is  chartered,  the 
consignee  of  the  goods  can  maintain  no  action  against  the  owner  of  the 
ship  if  the  goods  be  injured  by  bad  stowage  (e). 

I.  Effect  of  Notice  to  limip  Responsibility, 'j—The  11  Geo.  IV.  and 
1  Will.  IV.  c.  68,  8.  1,  mentioned  in  an  earlier  part  of  this  work,  extends 
to  goods  only  carried  by  land  {f).  Goods  earned  by  water  therefore  re- 
main under  the  same  regulations  as  before  the  passing  of  that  statute ; 
anterior  to  which  it  was  considered  that  a  carrier  might  not  only  Umit,  but 
exclude  all  responsibility  by  notice  (g).  And  a  notice  that  he  would  not 
be  accountable  for  the  loss  or  damage  of  goods,  unless  the  terms  of  the 
notice  were  complied  with,  protected  him  as  well  against  a  loss  by  rob- 
bery, as  against  an  accidental  loss  (A). 

To  make  a  notice,  however,  available  as  a  protection  to  carriers  it  is 
absolutely  necessary  that  it  should  be  given  in  such  a  way  as  come  to  the 
knowledge  of  the  customer  (t).  Hence  it  is  not  sufficient  to  show  that  a 
printed  notice  was  exhibited  in  the  carrier's  office,  where  the  goods  were 
delivered  by  a  porter,  although  the  porter  could  read,  and  had  seen  the 
notice,  if  in  fact  he  had  never  read  it  (j).    And  as  a  general  rule  a  notice 


(s)  M*Auliffe  V.  Bichnell,  2  C.  M. 
&R.  263;   1  Gale.  232. 

(a)  WiUon  V.  Dickson,  2  B.  &  A.  2; 
53  Geo.  III.  c.  159,  s.  1 ;  under  7 
Geo.  II.  c.  15,  s.  1,  it  was  decided, 
that  the  owner  of  a  ship  was  not  liable 
beyond  the  value  of  the  ship  and 
freight,  in  the  case  of  a  robbery,  in 
which  one  of  the  mariners  was  con- 
cerned, by  giving  inteliieence  and 
afterwards  sharing  the  spoil ;  Sutton 
v.  MitehtU,  1  T.  R.  18 ;  bat  see  sU- 
tttte  26  Geo.  III.  c.  86. 

(6)  Dobree  v.  Schrodtr,  6  Simon, 
291. 

(0  53  Geo.  III.  c.  159,  s.  5. 

3 


(d)  Ibid. 

(e)  Mqjor  V.  WhiU,  7  C.  &  P.  41. 
—Parke. 

(/)  See  anU,  p.  797. 

(g)  Maving  v.  Todd,  1  Stark.  72  ; 
4  Camp.  225~£llenborough ;  and  see 
Hill  V.  Trent  and  Mersey  Navigation^ 
6T.R.389;  1  Esp.  36. 

(h)  Covington  v.  Willan,  Gow,  115. 
—Dallas. 

(0  Kerr  v.  Wiltan,  6  M.  &  S.  150; 
2  Surk.  53. 

(;)  Kerr  r.  WiUan,  2  Stark.  63 ;  6 
M.  &  S.  150;  5.  F.  Davis  v.  Wiltan^ 
2  Stark.  279. 
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■Indc  up  h  tkft  sffiK,  lo  be  of  atijr  anil,  nnt*«  Iw  ta  maA  Isfi  A^itm 
tlui  K  fnrnn  MfvsTJiie  gaodi  ai  Clw  offlcc  muMit  fidl  to  iwi,  vihM 
cnm  iitg)t|M>»(t>.  It  i«  not  RiffirifMt  to  pane  i^md  &t  4sar  ■  If 
btuoning  the  MvnntagiB  of  ibo  etn<nymBcvt,  moA  •tatfaif  in  ^J  dl^ 
ntctOB,  at  th«  bottom  of  it,  that  Hn  owfMr  will  nM  ba  aM««M  ir 
SMxii  abovv  (ha  valu«  of  SJ.  unl«M  eotand  m  and^  and  paU  fit » 
oonlln^y  (0-  And  in  ui  acliea  aniaat  ■  oarriar  fbr  nagUi^aK^  tk  ir 
ftndant  Mnnot  Nad  lo  endcnet  Uw  aili  laliiiiwilil  in  a  iii  a^mii. |« 
which  he  Umitt  hii  rc^MRMbiUiy,  nnlaai  faa  Bnt  pcovo  thai  riw  ^dia 
Ina  in  the  habit  uf  reading  that  pofvr  (n>>  In  Mia  isaae,  to  fa  a  daaf 
with  luuiwlt^-«  ur  a  gmnl  noUre  bj  which  a  coach  pn 
Umilcd  Ml  i-MponiiblUly,  It  wu  nruved  that  the  pUintiS'  h^ 
ihrM  year*  a  twwipHpcT  fn  which  ttu  notice  h«d  been  adnnwd  «■■ 
week  1  the  jury  ncvcnhelMS  found  a  tnndict  affsinst  Ihr  p»n«iin«.  ^ 
the  ooun  rFfused  B  new  trial (n).      *    "   ■'  "  -■.--■ 

_  y,  tiiiim.'udi-d 

upon  the  deUvory  ul  l-oixI* 

g!™(„). 

A  citmcr,  who  ^vm  two  notice*  limiting  his  re^oadbifity,  t*  baai 
W  that  wMeh  i*  Uait  beneficial  la  hiini»lf(p).  'niiat  when  acMiv 
idiiMd  a  board  in  hi)  office,  givine  noliee  that  be  wtmld  not  be  nniiawMl 
wx  jswrft,  however  aman  thnr  «^ae,  nidaa  entered  ai  aotli;  W 
rirculnted  lisndblils,  statioff  genernliy.  Aal  he  would  not  be  fmtircniUi 


itintamwdiatvfibtcee,  wbeta  DoHK)iw*ieih 


I.  Hu,i 


notice  stuck  up  in  the  office. 

0)  lii'ilft  V.  lltaue,  3  Camp.  415. 
— EUenborough. 


re«d  wilhoul  such  prepatalory  proof, 
though  the  evidence  without  ills  weak. 

(>0  RaaltifV.  Ilarne,  3  Bing.  2; 
10  Moore,  217. 

(.il  Ginigrr  V.  J«ll</.  Holl,  317.— 
Gibbs.  H'here  a  patcel  wai  delivered 
by  Ihe  plaJDiitr's  agent  al  W..  Id  Ihe 
delendaal,  lo  be  carried  to  the  pli 


nho  resided  in 


r  the  defcni 
plaintiff  had  received  notice  in  Londoi 
thai  the  defendant  vould  not  be  n 
ipunsiblc  for  goods  exceeding  51.  i 
"   'ue,  unless  cntereil  and  p-'-"  '- 


•get 


'iihout    proving   any    nolicc    to    the 
gent  in  the  country,  especially  if  the 


ceived  the  parcel,  aAer  notice  itut  iS 
value  wa)  contidcrable.  doti  a* 
amount  lo  n  waiver  of  snch  notia. 
Alfnd  V.  H«nw,  3  Stark.  136.- 
AbboU. 

(1.1  Muf,„y.  Bak^,  2  Siarl.  Jii. 
— Ellrnborougb. 

{()  AMumpsit  may  be  nMiatiiMl 
in   the   commoa    form     of    decltiiH 

Siinst  a  carrier  for  the  Iocs  of  mil 
ich  were  of  above  St.  value.  aW 
were  not  in  fact  paid  for  accnrdinglj, 
although  it  were  part  of  the  contnct 
proved  by  a  general  notice,  fiied  npia 
the  carriers  office,  and  piEsumed  to  t» 
known  and  assented  to  bv  the  plwntiff, 
thai  the  "  carrier  would  not  be  ac- 
countable for  more  ihau  SJ.  for  gouk, 
unless  colered  as  anch  and  pud  for 
accord i ogly  ,"  C/ortev,  Gray.  6Eis>. 
5e4;SSraiih.  632i4£<p-  177.  Bit 
in  another  case  il  w»b  held,  that  if  a 
carrier  gives  notice  that  he  will  DM  be 
nccounlahle  for  goods  aboite  the  falae 
of  iOl.  unless  enleiwl,  and  an  hua- 
rance  paid,  over  and  above  the  price 
charged  for  carriage,  according  to  thab 
value,  a  person  who  entera  ailk  ei*- 
ceeding  the  value  of  301.  and  does  net 
pay  the  insurance,  cannot  recover  any 
pari  of  the  value  of  (he  goods,  if  loM. 
HarrU  v.  Paekiami.  3  1  aunt.  264. 


LiabUitjf  cfOvmcn^  SfC, 
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held,  that  he  waa  answerable  for  the  loss  of  jeweb  not  entered  as  such,  if 
under  the  value  of  51,  (r).  And  we  have  before  shown  diat  a  notice  of 
this  sort  did  not  exonerate  the  proprietors  in  the  case  of  grots  neg" 
iigoice  (t). 

A  sufficient  and  legal  notice  to  the  principal  is  in  law  notice  to  all 
agents  (/) ;  but  the  carrier's  agent  telling  the  female  servant  of  die  owner 
of  a  parcel  above  the  value  of  5/.,  that  it  oueht  to  be  insured,  is  not  a  su& 
fident  notice  of  the  limitation  of  the  carrier  s  responsibility  (v).  A  DOtioe 
given  to  the  vendor  is  equivalent  to  notice  to  the  vendee,  who  directed  die 
goods  to  be  sent  (x). 

A  public  notice  given  by  carriers  that  they  will  not  be  answerable  for 
certain  specified  articles,  or  any  other  goods  of  what  nature  or  kind  soever 
above  the  value  of  5/.,  if  lost,  stolen  or  damaged,  unless  a  roedal  agree- 
ment is  made,  and  a  premiiun  paid,  such  value  to  be  entered  at  the  time 
of  delivery,  seems  not  to  extend  to  goods  which  do  not  fidl  within  any  of 
the  specified  articles,  and  which  from  their  bulk  and  quality,  communicated 
to  the  carriers  at  the  time  of  delivery,  must  be  known  to  them  to  exceed 
the  value  of  51. :  and  therefore  it  seems  they  will  be  liaUe  for  any  damage 
to  the  goods  arising  from  the  carriage,  although  ne  tpedaX  agreement  be 
made,  nor  any  premium  paid ;  but  at  all  events  they  will  be  liable  for 
damage  arising  from  gross  negligence  notwithstanding  such  notice  (y). 
And  notwithstanding  a  notice  by  carriers  that  they  will  not  be  accountaibie 
lor  goods  of  a  particular  description  above  the  value  of  51.  "  unless  speci- 
fied and  paid  for  as  such  when  delivered,"  they  are  liable  for  damage  done 
to  an  article  of  this  description,  much  above  the  value  of  5/.,  although  not 
paid  for  as  such  when  delivered,  their  bookkeeper  having  been  then  in- 
Ibrmed  of  its  value,  and  desired  to  charge  for  it  what  he  pleased,  which 
ahould  be  paid,  provided  it  was  taken  care  of  (2). 

A  carrier  by  water,  contracting  to  carry  goods  for  hire,  impliedly  pro- 
mises that  the  vessel  shall  be  tight  and  fit  for  the  purpose,  and  is  answer- 
able for  damage  arising  firom  leakage;  and  this  though  he  had  given  notice 
**  that  he  would  not  be  answerable  for  any  damage,  unless  occasioned  by 
want  of  ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which  case 
he  would  pay  10/.  per  cent  upon  such  damage,  so  as  the  whole  did  not 
exceed  the  value  of  the  vessel  and  freight  :**  for  a  loss  hi^ipening  by  the 
personal  de&ult  of  the  carrier  himself  (such  as  the  not  providing  a  suffi- 
cient vessel)  is  not  within  the  scope  of  such  notice,  which  was  meant  to 
exempt  the  carrier  from  losses  by  accident  or  chance,  &c. ;  even  if  it  were 
competent  to  a  common  carrier  to  exempt  himself  by  a  special  acceptance 
from  the  responsibility  cast  upon  him  by  the  common  law,  for  a  reasonable 
reward  to  make  good  all  losses  not  arising  from  the  act  of  God,  or  the 
king's  enemies  (a). 


(r)  Cobden  v.  Bolton,  2  Camp.  180. 
— Ellenborough. 

(f)  See  ante,  800.  Where  a  car- 
rier gave  notice  that  he  would  not  be 
liable  for  goods  lost  beyond  the  value 
of  51.,  that  extended  to  the  property  of 
passengers  going  by  the  coach  or  other 
carriage,  aad  not  to  goods  sent  to  be 
carried  ooly  ;  Clarke  v.  Gray,  6  East, 
564;  2  Smith,  622 ;  4  Esp.  177. 

(t)  Mayhew  v.  £amci,  4  D.  &  R. 
484;  3  B.  &  C.  601 ;  1  C.&  P.  550. 

(»)  MadUin  ? .  Wattrheute,  5  Bing. 
212;  2  M.  fie  P.  319. 


(x)  Moving  f .  Todd,  1  SUrk.  72.— 
EHenboroagh. 

(v)  Btck  V.  Evans,  16  East,  244; 
3  Camp.  267;  Down  v.  Fremont,  4 
Camp.  40. — Ellenboroueh ;  but  see 
Thorogood  v.  Hartk,  Gow,  105.^ 
Dallas;  Mank  v.  Home,  5  B.  &  C. 
322;  8D.&R.223;  Leviv.Water- 
house,  1  Price,  280. 

(s)  WiUon  V.  Fretman,  3  Camp. 
527. — ^EUenboroDgb. 

<«)  lAfon.  V.  iUUit  5  East,  428 ;  1 
Smith,  418. 
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Shipping. 


Tlie  owncn  of  vessels  on  tlie  navigation  between  A.  and  C.,  Tuvi 
givcu  public  notice  tliat  they  Moiild  not  be  anawerable  for  lonei  in  a 
tase,  excepl  tbc  loss  vcre  occuxioned  by  llie  wont  of  care  in  the  nun 
nor  even  in  sucli  case  beyond  10/.  per  eent.,  unleu  extra  frfight  wi 

r'd ;  tlie  master  of  one  ofthc  Elii]ii  took  on  board  the  plaintiff's  Eooda 
carried  fniin  A.  to  11.  (uii  intermcdiule  place  between  A.  and  C.)  i 
delivi-rcd  iil  It. :  the  venel  pussed  by  B.  witliout  delivering  the  plainti 
px>da  there,  anil  sunk  before  her  an-ival  at  C,  without  any  want  of  c. 
in  the  ntartcr:  it  was  held,  that  the  owner  of  the  veesel  wi 
the  plaintilTlbr  the  wliolc  loss  in  an  action  on  the  coiitract(A). 
The  ik-ll'tidnnt,  a  cinninoit  coniiTtoondtrnmB.,  througli  W.  t< 


pliiynl  distinct  buats  to  carry  tu  and  fruin  B.  to  It.,  and  to  utiil  from  B.  to  ^ 
which  pasHL'd  on  different  daysi  Ihcpbintitf  knowing  this,  ntid  luivingci 
It  W.,  which  was  threatened  to  be  Fvixed  by  a  mob,  wrote  to  defcndaiii 


o  send  a  jnivate  boat  quickly,  on  account  of  the  itate  of  the 
to  take  the  cum  to  B.,  to  which  tlie  defendant  not  returning  any  onsn 
and  pLiintift'  fearing  to  wail  till  the  defendant's  boat  would,  in  the  us 
coum!  of  eniuloyinent,  (■(ifrum  W.  to  B.,  stopped  the  boat  poising  bv  fr 
It.  to  It.,  and  williout  disclosing  the  circiunstanees  to  tlic  boatman,  prevai 
on  him  to  take  the  com  on  board,  and  then  despatched  him  forward  in  i 
niglil,  having  privately  sent  orders  to  o|>cn  the  lock  at  any  time  when 
■hauld  pas^.  After  verdict  for  l1ie  defendant,  negativing  that  the  com  i 
delivered  in  the  usual  course  of  dealing  as  a  common  enrrier,  it  was  h( 
that  the  i-enlict  might  be  oiislaiucd  either  on  tlie  general  pxiund  of  fri 
in  the  )>laintiff,  or  on  the  circumstances  of  the  cose,  furnishing  altogell 
cvideuec  of  a  tacit  stipulation  on  the  part  of  defendant  to  du  the  best 
could,  but  not  to  be  aiiswernble  as  a  common  carrier  for  the  violence 
the  mob ;       ' 


lAabUity  of  Owners^  ^c.  1571 

4.  In  Reference  to  Pastengers.'] — This  subject  is  now  regulated  by  the 
5  &  6  Will.  IV.  c.  53.  By  the  second  section  of  which  statute  it  is 
enacted,  "  That  no  ship  carrying  passengers  from  any  port  or  place  in  the 
united  kingdom,  or  in  the  islands  of  Guernsey,  Jersey,  Aldemey,  Sark 
and  Man,  or  any  voyage  to  or  for  any  port  or  place  out  of  Europe,  and 
not  being  within  the  Mediterranean  sea,  shall  proceed  on  her  voyage  with 
more  persons  on  board  than  in  the  proportion  of  three  persons  for  every 
five  tons  of  the  registered  burthen  of  such  ship,  the  master  and  crew  being 
included  in  and  forming  a  part  of  such  prescribed  numbers,  and  that  no 
such  ship  having  more  than  one  deck  shall  carry  any  passengers  upon  any 
such  voyage  as  aforsesaid,  unless  she  shall  be  of  the  height  of  five  feet  and 
a  half  at  the  least  between  decks,  and  that  no  such  ship  having  only  one 
deck  shall  carry  any  passengers  upon  any  such  voyage  as  aforesaid,  unless 
a  platform  shall  be  laid  beneath  such  deck  in  such  a  manner  as  to  afibrd 
a  space  of  the  height  of  at  least  five  feet  and  a  half,  and  that  no  such  ship 
shall  have  more  than  two  tiers  of  berths,  and  that  no  such  ship  having  two 
tiers  of  berths  shall  carry  any  passengers  on  any  such  voyage  as  aforesaid, 
unless  there  shall  be  an  interval  of  six  inches  at  the  least  between  the 
deck  or  platform  and  the  floor  of  the  lower  tier  throughout  the  whole  ex- 
tent thereof  Provided  always,  that  whatever  may  be  the  tonnage  of  the 
ship  no  gpreater  number  of  persons  as  passengers  shall  be  taken  on  board 
than  shall  be  after  the  rate  of  one  such  person  for  every  ten  superficial 
feet  of  the  lower  deck  or  platform  unoccupied  by  ^oods  or  stores  not  being 
the  personal  luggage  of  such  person,  if  such  ship  Miall  not  have  to  pass  the 
Line  on  her  voyage ;  or  after  the  rate  of  one  person  for  every  fifteen  such 
clear  superficial  feet,  if  such  ship  shall  have  to  pass  the  Line. 

This  statute  also  regulates  the  quantity  of  water  and  provisions  to  be 
carried  by  any  such  vessel  with  passengers  on  board  (y*).  And  also 
-enacts  that  a  table  shall  be  made  of  the  prices  of  provisions  to  be  sold  on 
board  (g) :  and  that  two  copies  or  abstracts  of  this  act  are  to  be  kept  on 
board  for  the  perusal  of  the  passengers.  It  also  injoins  the  presence  of  a 
medical  practitioner,  where  the  size  of  the  vessel  demands  it,  and  in  all 
cases  a  suitable  supply  of  medicine  (h).  Passengers,  by  the  15th  section^ 
are  entitled  to  maintenance  on  board  for  forty-eight  hours  after  the  arrival 
of  the  ship  in  port.  The  infringement  of  any  of  these  provisions  of  the 
statute  subjects  the  party  to  a  penalty  of  not  less  than  Jive  nor  more  than 
twenty  pounds  sterling  British  money. 

In  an  agreemant  under  seal  for  the  hire  of  the  cabins  and  accommoda- 
tions for  passengers  in  a  ship,  there  was  a  stipulation  that,  if  it  should  be 
Jiecessary  for  the  convenience  and  at  the  request  of  the  hirer,  to  put  into 
an  intermediate  port  for  stock  or  otherwise,  he  (the  hirer)  would  pay  all  port 
■and  necessary  charges  consequent  thereon :  it  was  held,  that  this  raised  an 
implied  covenant,  on  the  part  of  the  captain  who  let  the  cabins,  5:c.  to  put 
into  any  such  port,  if  required.  There  was  also  another  covenant  on  the 
part  of  the  captain,  to  permit  and  suffer  the  hirer  to  stow  away  the  baggage 
of  the  passengers  in  a  part  of  the  hold :  which  was  held,  in  connection  with 
a  covenant  to  promote  the  comfort  and  convenience  of  the  hirer  and  his 
passengers,  to  fairly  import  that  there  should  be  some  demand  or  request 
made  by  the  hirer  for  the  clearing  the  space  agreed  on.  A  covenant  to 
keep  up  a  supply  of  the  necessary  and  usual  quantity  of  water,  for  the  use 
of  the  passengers,  &c.  is  not  broken  by  a  deficiency  for  a  short  time,  occsr 
.sioned  by  the  unusual  length  of  the  voyage  (t). 

(  f)  Sect.  3.  (i)  Corhyn  li.Ltader,  6 C.  &  P.  32. 

i'g)  Sect.  6.  — Xiadal. 

Ih)  Sect.  9. 
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^  CHAPTER  xrr. 

STOPPAGE  IN  TRANSITU,  A>"D  OF  LIE^'S. 

1.  Sl^pplE* -n  Trarnilu 1574    |  2.  Qf  L*«i. 

SecT.  1.— Si«T*»t;  w  Tkaitmtc. 

1.  A'atar*tfUiiifiwU U7t  |  A.   Ifh^r  ttA  «wti  ■  Aitny^ 

3.  3)1  whan  ■■k*x«rctM4....       jfc.  Iv   a  part  Wa>£>*ary  W"  •« 

3.  Om/fTaHdun^vhalCir.  Ooodt „..  II 

euMKifiMH    rft(     rrnHinii  e.   TFAm   ihc    ^u«mmI  ff  < 

MntiBUM 1ST3  But  ft  Lading  iriU  iifml 

I.  irfcerilAt  rrMiJIMCnrfi...    l5Ta  I  ill*  ftigjil II 

1,  Halart^tht  K^(,  ssA  by  tnyna  to  br  cxereutdS] — Inpmii 
yfarf  •jhfa  woilc  it  bufaMD  iwe«M«T  to  Mtwdo*  almqM  all  AeA 
and  righta  growing  out  of*  wile  of  goods.    Forcxnnple,  we  havepoii 

out  what  portico  irinv  coiilract(ii)|  -liowii  what  coiitmct  is  rc-qiiiredlil 
and  thv  neccaajtj  of  a  delivery  in  fact  or  law.  lo  fompleW  the  tianut- 
tioii(r).  We  shali  now  prooetd  to  notice  a  very  important  rigbl  mo- 
nected  wilh  a  sale,  inddent  lo  every  vendor :  viz.,  the  rigbt  to  Mop  t)* 
Foodi  in  IraTtiifu,  where  such  gnajs  have  been  purchased  on  credit,  oJ 
Hie  vendee,  beftn*  he  obtains  Ihem,  has  bccomp  banknqit.  It  woaB 
aeem  that  this  la  an  rqv'iuMe  right,  which  has  been  ineirrporated  inloda 
canimon  l.-iw,  no  doubt  from  the  justice  it  iflbids  in  ciaes  nlii-rc  iti> 
called  into  operation  (i/).  Whether  its  effect  be  to  rescind  the  conttail. 
and  to  revest  the  property  in  the  original  owner,  or  onlj'  to  restore  to  toA 
owner  the  right  of  possession,  and  place  him  in  the  same  aituation  n  if 
he  had  not  parted  with  the  goods,  seems  never  to  have  been  expimdj 
determined  (r) ;  though  Lord  Kenyon,  in  one  case,  stated  that  thia  rigU 
was  a  mere  e([uilablc  lien,  adopted  by  the  law  for  the  purpoaea  of  sab- 
stantial  justice,  and  that  it  did  not  proceed  on  (he  ground  of  rescindinj 
the  conlract(_/).  This  question  may  in  some  cases  be  important,  when 
an  advantageous  bargain  liaa  been  made  on  the  part  of  the  vendee,  and 
the  vendor  avails  himself  of  this  right  lo  stop  the  goods  before  thej  get 
into  the  vendee's  possession.  A  claim  made  without  obtaining  acted 
possession  is  sufficient  (^). 

2.  H'Ao  HHyi  ciercisc  the  K^/i(.]— The  parly  entitled  to  stop  the  good* 
is  the  individual  who  stands  in  the  situation  of  an  unpaid  txndar,  quoad  the 
bankrupt  or  insolvent.  And  a  person  abroad,  wlio,  in  purauance  of  orden 
from  a  merchant  in  this  country,  purchases  there  goods  on  his  own 
credit  unknown  to  the  mercliant,  and  consigns  them  to  his  principal  fa<n, 

(o>  Ami,  167.  V,  ffoiwn,  2  B.it  C,  S4  ;  Selw.N.P. 

(6)  Ante,  208-  1231. 

<r)^iilr,  215and579.  (e)  Per  Uird  Tealarden  inCtng*. 

(i)  £lli,  V.  Hunt.  3  T.  R.  479  ;  HamMn.  10  B.  4c  C.  106. 
Lichbarrm  V.   Maton,   6  East,  24;  ( /)  H«f«on  v.  Loj.  7T- R,  445. 

lladgum  T.  Lot),  7  T.  B.  445 ;  Hauti         (g)  Nanhty  v.  f  w(d,  £^  613. 


JVhere  the  Transitus  amtinues. 
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charging  him  a  commission,  is  a  vendor  within  the  rale  (A).  So  also  is 
a  person  who  sends  goods  to  be  sold  on  the  joint  account  of  himself  and 
ike  consignee  (i).  But  a  person  who  is  a  mere  guarantee  for  the  debt  of 
another,  (as  where  a  party  accepts  bills  drawn  for  the  price  of  the  goods  by 
die  vendor,  as  a  surety  for  ^e  price,)  does  not  sustain  the  character  of  a 
vendor,  and  consequently  cannot  exercise  this  right  over  the  good8(A:).  A 
^  trading  license  from  the  crown  to  British  merchants  to  send  a  ship  in 
Wlast  to  an  enemy's  port,  there  to  receive  and  load  a  cargo,  and  import 
it  into  this  country',  by  legalizing  the  purchase  by  the  sul^ect,  legafizes 
the  sale  by  the  enemy,  and  impliedly  Ic^izes  the  vendor  enemy's  right 
to  stop  the  goods  in  transitu,  after  their  arrival  in  port  here,  upon  the  in- 
termraiate  insolvency  of  the  vendees,  after  a  part  payment  only  (which 
was  ofiered  to  be  refunded),  and  also  to  employ  an  agent  here  for  that 
purpose ;  and  such  agent  having  possessed  himself  of  the  goods,  the  ass^- 
nees  of  the  bankrupt  vendees  cannot  recover  from  him  the  value  of  them 
in  trover(iii). 

3.  How  far  and  under  what  Circumstances  the  Transitus  continues,  in 
tohich  the  Aight  of  Stoppage  may  be  exerdMed,"] — There  seems  to  be  a  con- 
trariety of  opinion  with  different  learned  judges,  as  to  whether  the  right 
cf  stoppage  continues  till  the  goods  have  reached  the  place  of  their  des- 
tination, so  as  to  prevent  the  vendee  from  defeating  it,  by  possessing  him- 
self of  the  goods  at  some  intermediate  stage,  before  their  arrival  at  their 
place  appointed :  Lord  Kenyon  held,  that  the  possession  of  the  purchaser, 
to  defeat  the  right,  must  be  a  possession  obtained  on  the  completion  of 
the  voyage  (ri);  but  Lord  Alvanley(o)  and  Mr.  Justice  Chambrc(/7) 
•eem  to  have  entertained  a  different  opinion,  and  their  \iews  are  sup- 
ported, as  it  would  seem,  by  the  authority  of  a  more  modem  case,  in 
which  it  was  held,  that  where  goods  are  to  be  delivered  to  the  vendee  ac 
a  particular  place,  the  transitus  in  general  continues  until  they  are  de- 
Imred  to  him  there ;  but  if  he  by  his  own  act  prevent  the  delivery,  which 
otherwise  in  the  ordinary  course  would  take  place,  and  does  any  act  equi- 
valent to  taking  possession,  the  transitus  is  thereby  terminated  {g),  llie 
transitus  will  continue  through  every  sort  of  passage  to  the  hands  of  the 
buyers,  so  that  ships  in  harbour,  carriers  and  bills  have  been  stopped,  and 
the  right  can  at  all  times  be  exercised  whilst  the  goods  are  in  the  hands 
of  parties  for  the  purpose  of  conveyance  (r). 

Where  there  is  a  contract  for  the  sale  of  goods,  and  a  delivery  has 
been  made  to  a  middle  man,  who  is  merely  the  vehicle  between  the  buyer 
and  seller,  the  latter,  in  case  of  the  insolvency  of  the  former,  may  stop 
them  at  any  time  before  they  have  arrived  in  such  a  state  as  to  be  in  the 
actual  or  constructive  possession  of  the  buyer ;  nor  will  a  deliveiy  to  a 
particular  carrier  or  to  a  wharfinger,  at  the  request  of  the  vendee,  alter 
the  vendor's  right  to  stop  them  in  transitu (s).  Thus,  where  A.,  living 
at  N.  in  Devonshire,  ordered  goods  of  B.  in  London,  who  sent  them  by 


(h)  Feise  v.  Wray,  3  East,  93. 

(i)  Kewsnmv,  Thornton^  6  East,  17. 

ik)  Siffken  V.  Wray,  6  East,  370. 
It  would  seem  that  a  court  of  equity 
has  no  jurisdiction  in  any  case  to  stop 
goods  in  tramitu  ;  Goodhart  v.  Lowe, 
2  J.  &  W.  349. 

<«)  Fen  ton  v.  PearsoHt  15  East, 
419. 

(n)  Hoist  V.  Pownal,  1  Esp.  240. 


(0)  Mills  v.  BaU,  2  B.  &  P.  461. 

(p)  Oppenheim  v.  JRtifM/,3  B.  £c  P. 
54. 

(q)  Foster  v.  Frampton,  6  B.  &  C. 
107. 

(r)  See  the  judgment  of  Lord  Mant- 
field  ia  Stokes  v.  La  Riniere,  cited  3  T. 
R.  466 ;  and  by  Laurence  J.  in  Both" 
Ungk  v.  Inglis,  3  East,  397. 

(0  Hodgson  f .  Log,  7  T.  B.  440. 
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Mf  iM  ri*ii  iiPMiiii  ii  111 

■rM  at  Entv  tey  «a* 


A^  —  A.'»  lewnl.  Md  ftid  ihr  ftt^^  mJ  chains  after  iM>hb< 
A.  wnia  l>  iaArn  B.  Otf,  in  oMMmcno  of  fai*  afiir*  banr  Anvl. 
fca^iddBottakaAapoAv  B»d  tdSoc  tun  that  iher  vne  M  Iiw 


MiUlfan«A.^CMaAtedMiKtar  __^ 
«fl>rMiditeMmlHkinl^qi1«>d  to 

Mw  ih«B  oM  of  U*  «Hta^.  bol  alta^ 

**  *-*  I  right  ttt  mp  UwjnodaiatbebiidtrfC 
BSBiaiD  troi*er  fiir  than  agwM  Cfi^  i> 
ran  otdoed  bf  a  prnon  at  Vi  ■  i  aaili  frn  thi  jUitX^ 
IWiBllMhaiii.  and  vcn  £rficted  lo  be  ami  b^  w«7  of  I>MidM^  alfeH^ 
la  iht  McBdaDt  at  the  Bank  Whari;  with  directMtu  to  Mnd  tb«g  i^it 
ftoC  «wm)  ta  Kewcaatit,  it  was  detmnined  that  tli«]r  m^ht  be  riqf4< 
Loadon,  it  beii^  mncl;  a  it^e  apoa  ihat  ttaaiaii ty. 

A  packer  hai  been  dedded  to  be  s  middle  nun  betwemlLBTcnda'ad 
the  Tradaf,  ia  vhooe  haiub  the  gaodi  nsj  be  mU>fptd(ai ;  W  «■ 
vhere  gooda  hare  been  deUverad  at  andi  potOccn  for  the  veodee,  b  l» 
intf  DO  WBtdMOWof  faiaown,  if  die;  wen  to  be  paid  IbrtD  icadrnM^t 
ad  tUa  wn  intamatcd  lo  the  padia  ufaen  be  lecernd  them,  aqr  HV' 
■till  be  (lopped  m  iraitnfa(r).  It  wean,  however,  that  if  a  penon  Va 
Ihe  liabit  of  using  the  wareliouai?  <iC  a  wharfinger  as  iiis  own.  and  taiii 
thol  a  repositnry  of  liij  goods,  aiid  ■dispow  of  ihera  there,  tbot  tiie  jourw; 
TDuld  bf  coniidtTCil  as  at  an  end  ulicn  the  goodt  arrived  at  such  kv(- 
houw(^). 

A  veudot's  right  of  slopping  in  ironHf«  is  not  taken  away  by  tlietsD- 
sigiiee*  liavine  parttv  paid  for  llic  goodslrj;   tiin' will  r  resale  of  p<n6 
hy  a  vemW.  rr.A  r..,."m....t  <o  ),im    .l"tr.-,v  iI.p  ^  .nH-!-'.  ^i-^l'..^       P--^ 

order  <hm-    ■       ■        i       '■.■..  ^^ '   ,■-■     ■  ■  ■■..;.     ■  .■-    .1..    ...   .r.    •  .  I 

vendee.    :  ■        ■ 

remain  lo  be  dune  but  lu  makp  ihp  deliTtry ;  but  if  any  thing  reinun  B 
be  done,  as  neighing,  S;c.,  the  property  dots  not  pass,  and  3ie  right  of 
Stoppage  is  not  defeated  until  that  be  done(6)  ;  nor  can  it  be  divertrd  1^ 
any  claim  made  upon  the  gooda  in  their  trenail  by  a  creditor  of  the  cn- 
lignee,  as  e.  g.  by  process  of  foreign  attachment  at  the  suit  of  such  cndi- 
tor(f),  or  by  a  common  carrier,  claiming  lo  retain  the  gooda  as  a  lien  fat 
his  genera]  balance  due  from  the  coiisigneefii),  for  the  vendor's  rigbttf 
atonping  in  tniasitii  is  the  elder  and  preferable  lien. 

Where  goods  were  sold  from  on  board,  and  upon  iheir  shipment  tbt 
agenl  of  tSe  vendors  tendered  lo  the  mate  (the  captain  being  aboent)  i 
receipt,  by  vhich  the  gooils  were  acknowledged  to  be  shipped  on  account 
of  Ihe  vendora,  which  the  mate  kepi,  but  refused  lo  sign,  and  on  the  fol- 
lowing day  signed  bills  of  lading  lo  the  orders  of  the  vendees :  it  vM 
considered  that  the  Iransitus  was  not  at  an  end,  but  that  on  the  inaolvencj 
of  the  vendees  the  vendors  were  entitled  to  slop  the  goods  (e). 


(0  WiJIfV.  Bull,  2B.  &P.  457. 
il)Smilhv.Gou,  I  Camp.  282. 
(u)  i/unl  v.  Ward,  ciled  in  3  T.  R. 


(i)  H«i»«n  V.  Uv.  7T.  R.  440. 

(a)  Crorm  V.  Rydtr.eTaunHSS. 

{b)  Withtn  ».  1^1,  Holfs  N.  P.  C. 
16. 

(c)  Smith  V.  Gnu,  1  Camp.  282. 

<d)  Bulltr  1.  IVealcolt,  2  N.  il.64. 

(0  RiLch  1.  HatStld,  6  B.  &  A. 
633. 


Where  the  Transitus  ends,  IBJS 

The  unpaid  vendor  of  goods  reroainii^  in  his  own  warehouse  rent  free 
may  stop  them  in  transitu,  although  he  nas  given  the  vendee  a  delivery 
order,  under  which  part  of  the  goods  have  been  removed  (/).  And 
where  A.,  residing  in  Guernsey,  employed  the  defendant  as  his  agent  at 
Southampton  to  ship  all  goods  which  arrived  there  directed  to  A.,  and 
the  defendant  paid  the  carriage  and  the  wharfage  dues,  and  selected  the 
■hip  by  which  he  forwarded  the  goods ;  it  was  decided  that  the  transit  of 
the  goods  was  not  ended  at  Southampton,  and  that  the  vendor  might  stop 
them  after  they  had  been  put  on  board  a  vessel  for  Guernsey  (g). 

4.  Where  the  Tramitus  ends,'] — llie  transitus  is  complete  when  the 
goods  are  carried  to  their  place  of  destination,  though  it  is  not  necessary, 
in  order  to  divest  the  consignor's  right  to  stop  in  transitu  that  the  goods 
should  have  been  taken  by  the  very  hands  of  the  consignee  himself  (A) ; 
so  that,  as  we  have  before  shown,  although  a  packer  is  to  be  considered  a 
middle  man  in  general,  in  whose  hands  goods  may  be  stopped,  yet  if  a 
vendee  be  in  the  habit  of  using  his  warehouse  as  his  own,  and  make  it  a 
repository  of  his  goods,  and  dispose  of  them  there,  thejoumey  will  be  at 
an  end  when  the  goods  arrive  at  that  warehouse  (t).  Thus,  where  goods 
were  ordered  from  persons  at  Manchester,  and  were  directed  to  the  pur- 
chaser at  the  Bull  and  Mouth  Inn,  whence  they  were  conveyed  to  the 
warehouse  of  the  defendant,  a  packer,  pursuant  to  a  general  order  from 
the  purchaser,  he  having  no  warehouse  of  his  own,  and  the  goods  were 
Iwoked  by  the  defendant  in  his  name :  it  was  held,  that  the  purchaser 
having  no  warehouse  of  his  own,  the  transitus  must  be  considered  as  de- 
termined (J).  So  where  goods  were  ordered  from  the  plaintiffs  at  Man- 
chester by  Moisseron,  the  agent  of  Le  Grand  and  Co.  of  Paris,  and  were 
directed  to  be  sent  to  the  house  of  the  defendant,  a  packer  in  London, 
Moisseron  had  some  of  the  goods  unpacked  there,  and  the  remainder  re- 
|Micked,  and  he  had  a  general  power  either  to  forward  the  goods  to  Le 
Orand  and  Co.,  or  to  send  them  to  Holland,  &c, :  it  was  held,  that  the 
defendant  received  the  goods  on  account  of  Moisseron,  and  that  as  they 
were  to  await  his  disposal  in  the  defendant's  warehouse,  the  transitus  was 
thereat  an  end(^). 

A  delivery  of  goods  on  board  a  ship  may,  under  circumstances,  be 
considered  as  a  deuvery  to  the  vendee.  Hence,  where  a  ship  had  been 
chartered  to  the  bankrupts  for  three  years,  from  July,  1 792,  and  which 
was  paid  for  by  a  bill  of  three  months,  drawn  by  the  defendants  on  the 
bankrupts,  and  accepted  by  them.  The  goods  were  shipped  on  the  4th 
of  February,  1 793,  for  which  the  mate's  receipt  was  given,  and  an  invoice 
thereof  made  out  by  the  defendants  in  the  names  of  the  bankrupts.  The 
bankrupts  were  to  find  stock  and  provisions,  and  pay  the  master.  The 
vessel  was  detained  by  contrary  winds  at  Portsmoutti,  during  which  time, 
the  bankrupts  having  stopped  payment  about  the  11th  March,  1793,  the 
defendants  procured  bills  of  lading  to  be  signed  by  the  captain  to  them, 
and  obtained  possession  of  the  goods  in  September,  1794,  and  procured 
them  to  be  reianded,  and  afterwards  disposed  of  for  their  benefit :  it  was 

(/)  Tawnley  v.  Crump,  5  Nev.  &  (i)  Richardson  v.  Goss,  3  B.  &  P. 

M.  606 ;  1  Har.  6c  Woll.  564.  127  ;  6  B.  &  C.  109. 

(g)  Mcholls  V.  Le  Feuvre,  2  BiDg.  O*)  Scott  v.  PetHt,  3  B.  &  P.  469  ; 

N.  R.  81 ;  1  Hodges,  265 ;  5.  C.  nom.  see  also  Richardson  ? .  Goss,  uf .  1 19  ; 

Slater  v.  Le  Feuvre,  2  Scott,  146;  7  6  B.  &  C.  109;  Rome  v.  Pid^'ord,  1 

C  U  P.  91.  B.  Moore,  526 ;  8  Taunt.  83,  S.  C. 

(h)  Ellis  ▼.  Hunt,  3  T.  R.  464.  (k)  Leeds  ? .  Wright,  3  Bos.  &  PuU 

321. 
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holden,  that  the  ilvliiTry  vas  cuin|>l<<te,  by  putting  the  Eood*  od  boan 
ship,  iu)d  oonacquGTilly  tliut  ihi'  as^gncM  were  etitillFd  to  recorei 
I'liiK  caiu  hon-cviT  vu''  cicciiled  iii>on  its  own  peculiar  circumstances, 
<liK.ii  not  pstHlitish  R  principli;,  that  n  detlviny  of  goods  oii  board  a  vAarl 
ship  is  t(>  bi-  roiihiih'ri-d  :a  a  delivery  lu  the  vendee,  lU  the  contraiy  of 
has  been  i>xpri's«ly  ilclmnined  (m). 

Wlicre  iimxU  have  sn  far  iirrivcd  >i(  tlic  end  of  their  journcr  us  I 
dchrered  to  liic  purehiiwr's  atreiit  at  ii  aeitport,  where  they  art  in  rei 
till  the  piiTchuder  sendii  orduni  for  nliippin);  them  to  a  foreign  cuuntn-, 
/r«H>i/a4  is  deti^Tinir.ed ;  as  in  sueh  u  case  the  goods  have  so  far  i 
plete«1  their  ilcslinatiuii,  tiiiil  williuut  frcih  urderx  they  would  ret 
ilatkiiinTv  ( n ).  'num.  it  triuler  in  lirindon  was  in  tliv  habit  of  purcha 
goiida  nt  Mniieheatcr.  and  cxpurtin),'  ihein  to  the  continent  soon  after  t 
arrival  in  London.  'I'hc  ;:iiods  «>  conugued  lo  him  ronmined  in 
wn);},i>ii  iillice  of  the  deftudsnli',  who  were  carriers,  until  they  wen 
muved  by  liis  ii;,i'iil  fur  the  purpoju  of  bcin^  slii]>p4.'<).  A  consigiinDei 
goods  for  the  tr.ider  was  dehwrcd  In  the  defeiidunts  on  the  Ulh  and  J 
of  AiignsI :  mi  the  1  llli  and  1 7 tli  the  goodx  nrriveU  nt  the  waggon  o 
of  the  clelvndanls;  on  tli.'  ICtliur  lithlhr  truh-r  becanit!  biinknipt  ^ 
on  the  l!)th,  notice  of  non-delivery  lo  tile  bankrupt  was  given  by  the  i 
sigDor  to  ilie  defendunlP,  who,  according  tu  order,  on  the  21&I,  dcliv 
tlic  good::  lu  a  iliinl  liiiu'<e :  it  was  liulden,  that  the  assignees  of  the  hi 
TU]>1  were  eniitled  lo  recover  the  good*  deixisited  witli  the  defendant^ 
that  the  ritfln  of  the  I'linaiguur  to  sto))page  in  Ifinuilu  ceo-fed  on 
nrrivul  of  ihe  gooda  ai  thu  waggon  ollice  uf  the  defcndanta  iii  London 
So  where  gowli  are  delivered  to  a  vendor  at  a  wharlj  wiu  siibse(|ue 
sliipti  iheiii  there,  no  subseuncni  BtuptMigc  of  the  goods  in  truiisilu 
lake  pUicoI  jij.  And  'iliouhl  goods  alter  they  have  been  sold  rental 
the  w:ireliiiii.-i'  uf  the  vendor,  ho  receiving  warehouse  rent  for  tbeni, 
lelivery  of  t!ie  goods  lo  the  purcliiiser,  so  ns  to  put  a 
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vendor  to  stop  them  is  determined.  Thus,  where  goods  were  ordered  for 
the  plaintiff  at  Sheffield,  and  were  sent  hy  waggon  directed  to  the  pur^ 
chaser  in  London,  where  they  were  brought  to  the  Castle  and  Falcon ; 
and  the  provisional  assignee  of  the  purchaser,  who  had  become  banknq>t, 
put  his  mark  upon  them  there,  not  being  able  to  remove  them  in  conse- 
quence of  an  attachment,  the  transitus  was  held  to  be  at  an  end(s). 

5.  Where  this  Right  is  deUroyed  hy  apart  delivery  of  the  Goods,"] — As 
*  general  rule,  where  a  part  of  the  goods  sold  by  an  entire  contract  has 
bten  taken  possession  of  by  the  vendee,  that  will  be  deemed  a  taking  pos- 
session of  the  whole.  Thus,  in  a  case  in  which  A.,  at  a  foreign  port^ 
shipped  goods  by  order  and  on  account  of  B.,  to  be  paid  for  on  a  future 
day,  and  hills  of  lading  were  accordingly  signed  by  the  master  of  the 
idup ;  one  of  the  bills  was  immediately  transmitted  to  B.,  who,  before  the 
amval  of  the  ship  at  the  place  of  destination,  sold  the  goods,  and  indorsed 
the  bill  of  lading  to  C. ;  after  the  arrival  of  the  ship,  and  a  delivery  of 
part  of  the  goods  to  the  agent  of  C,  B.  became  bankrupt,  without  having 
paid  A.  the  price  of  the  goods :  it  was  holden,  that  the  transitus  was 
ended  by  part  deliver}',  which  must  be  taken  to  be  a  delivery  of  the 
whole,  there  appearing  no  intention  either  previous  to,  or  at  the  time  of 
tiie  delivery,  to  separate  part  of  the  cargo  mmi  the  rest(f).  But  where 
tiie  part  delivery  is  not  intended  to  operate  as  a  delivery  of  the  whole, 
but  as  a  delivery  of  a  portion  only,  this  will  not  deprive  the  vendor  of  his 
Ben  on  the  goods  undelivered  (u).  But  in  another  case  A.  delivered  a 
quantity  of  iron  to  a  carrier,  to  be  conveyed  by  the  latter  to  B.,  the 
Tendee,  in  the  country,  and  the  carrier  having  reached  B.'s  premises, 
landed  a  part  of  the  iron  on  his  wharf,  and  then  finding  that  B.  had 
itopped  payment,  reloaded  the  same  on  board  his  baree,  and  took  the 
vhote  of  the  iron  to  his  own  premises :  it  was  held,  under  these  circum- 
stances, that  there  was  no  delivery  of  any  part  of  the  iron,  so  as  to 
divest  the  consignor  of  his  right  to  stop  in  transitu,  the  special  property 
remaining  in  the  carrier  until  the  freight  for  the  whole  cargo  was  either 
tendered  or  paid,  or  until  he  had  done  some  act  showing  that  he  assented 
to  part  with  the  possession  of  the  goods  without  receiving  his  freight  (v). 

D.  bought  of  Y.  forty-six  puncheons  of  rum,  lying  in  Uie  warehouse  of 
Y.  at  Liverpool,  and  sold  them  to  C,  who  was  a  clerk  of  Y.,  but  carried 
Ob  business  for  himself;  D.  gave  C.  an  invoice,  specifying  the  marks  and 
ninnbers  of  each  puncheon,  and  took  his  acceptances  for  the  price.  The 
mm  and  the  samples  which  had  been  taken  remained  in  Y.*s  warehouse. 
The  invariable  mode  of  delivering  goods  sold  while  they  are  in  ware- 
houses at  Liverpool,  is  by  the  vendor's  giving  a  delivery  order  to  the 
rendee ;  D.  was  asked  by  C.  for  delivery  orders,  but  declined  giving  any, 
except  for  two  or  three  puncheons,  which  C.  received.  C.  marked, 
Doopered,  and  guaged  the  casks,  while  the  bills  were  running.  C.  sold 
twenty-six  of  the  puncheons  to  K.,  who  paid  him  for  them,  and  who,  by 
C.'s  permission,  without  the  knowledge  of  D.,  guaged  and  coopered  the 
casks  in  the  warehouse  of  Y.,  and  marked  them  with  his  initials.  C. 
^ve  an  invoice  to  K.,  stating  the  marks  and  numbers  of  the  casks,  and 

0)  Ellis  f .  Hunt,  3  T.  R.  464  ;  (u)  Dixon  v.   Yates,   5  B.  &  Ad. 

and  see  Foster  v.  Frampton,  6  B.  6c  313 ;  2  Nev.  &  M.  177,  5.  C. ;  Bun- 

C.  107.  ney  v.  Poynts,  4  B.  &  Ad.  570  ;  BetU 

(t)  Stubey  v.  Hayward,  2  H.  BI.  v.  Gibbens,  4  Nev.  &  M.  64. 

504 ;  and  see  Hammond  v.  Andenon,  (v)  Crawshay  ? .  Eades,  1  B.  &  C. 

{  Bos.  &  Pnl.  69  }  Crawshay  v.  Ead4S,  181. 
1  B.  &  C.  183. 


It  of  fraud.  I^  thocM 
Hue  iaiolretit,  «  f**^ 
I  ifaa  veodax  mint  ImI 
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bjr  whom  tlio  rum  wm  booded.     C.   klw,   vbilc  the  bRU  wtwaMifc 
(old  cizhtpm  puncheons  of  llie   nun   tu  Iwo   other  partio,  ta  ahn* 

Sk'c  iimilar  invoices  and  lamplea;  and  wlio  afterwardi  ohKiwd  to*  t 
t  [lunchk'iini  on  n  deliver;  order  niencd  by  thcnuclTc*.  but  do!  I]ll 
They  jwid  C.  for  the  whole.  The  bttU  ^ven  by  C,  fot  thf  prinof* 
foity-tbut  puncheons  were  iliilionoured :  it  was  lieU,  upon  a  tpcdd  » 
(whereby  it  v*a  Hgreed  lliat  the  Couit  ahoiild  be  at  liberty  t«  dra*  te 
ihufiwtt  any  infeience  that  the  jury  might  lisre  drawa),  thalC.uirrU 
kcquirrd  the  nctiial  posKision  of  tlie  rum,  sad  on  hb  diiJunmiivf  li 
tcceptances,  U.  had  a  lien  nn  it  (or  the  prirc.  and  that  C. '■  tub-no^ 
could  net  claim  a^inst  D.  the  nini  wKicti  remained  uud^nred  a 
themCtp). 

fi.  Whtrtan  Aaignmei^t  of  a  Bill  irf  Lading  KiU  Jt/wl  tkt  Bjdl^ 
Sttm'ogr  «/  lilt  Coorfi.] — Although  as  between  the  vcndorv  id  ■ 
vendee,  where  goods  ate  to  be  delivered  at  a  dxiUncc,  tlic  rendwhafc 
right  of  (toppBge  in  the  manner  bcfare  pointed  oitC,  yet,  oa  bvtwtAk 
vendor  and  third peiBotu,  a  deUvcry  of  a  bill  of  Indine  is  >  ddcMl' 
the  goods  iheiusel vi^B :  since,  if  it  were  not  so,  it  wouM  enable  &>■ 
■ignce  to  make  tlte  bill  of  Uding  an  inamimeDt  of  fraud.  I^  d:—^ 
the  vendee  asMgn  the  bill  of  ladinR  and  become  ii 
of  law  ap|dia  to  thii  ewe,  ^iA  decide*  llMt  ifaa 
•nffferer,  viz.,  the  rule  that  wherever  one  of  two  ii 
sufftr  bv  liie  in:tj  of  a  third,  he  who  has  enobled  sucli  third  perscct 
occaaiim  llic  W-i  niuKt  siisUin  it.  Tlic  vendor  iti  ^iich  a  case  iroul^ 
tht'  goods  by  lii»  uuUiority,  because  ht^  gives  the  vendee  a  poircr  to  trW 
fcr  tlicni,  and  being  eold  by  his  nuthority,  the  properly  is  alterei  Ti 
right  ncouired  by  the  assignee  under  these  circumstances,  cannot ' 
diverted  by  any  subsequent  drcuraalances(j). 

But,  to  avoid  an  unfair  advantage  of  this  rule,  contracts  of  tliisbl 
may  be  inijiiired  into,  to  ascertain  if  the  purchaser  havo  obtuined  the  h 
of  lading  fairly  and  honeatly.  Hence  it  has  been  decided,  that  If  tbeca 
aignce  of  goods,  to  whom  the  bill  of  lading  ia  indorsed  in  blank,  assign 
over  as  a  security  far  acceptances  given  by  the  assignee,  not  auionntiag 
the  value  of  the  goods,  and  aflerwardt  by  on  agreement  between  the 
they  become  pnrtners  in  the  goods,  by  which  agreement  it  appeart  di 
the  consignor  has  not  been  paid  for  them,  the  assignee  of  the  btS 
lading  cannot  maintain  trover  against  the  conugnor,  if  he  stop  the  goo 
in  Iruiisiluiipon  the  insolvency  of  the  consignee  (v)-  And  it  is  »aid  by  Lc 
mienhoraugh,  lliat  if  tlie  assignee  assist  in  contravening  the  actual  ten 
of  sale  on  the  purt  of  the  consignor,  or  his  reasonable  expectntions  ari;n 
out  of  tliem,  or  his  rights  connected  therewith,  be  will  stand  in  the  sai 
situation  with  the  consignee.  As  for  instance,  if  the  assignee  shoi 
linnw  that  the  consignee  has  been  in  insolvent  circumstances,  and  that 
bill  has  been  accepled  by  him  for  the  price,  or  that,  being  accepted,  il 
not  likely  to  be  paid,  in  that  cose  the  interposition  of  himself  between  t 
consignor  and  the  consignee,  to  assist  the  latter  in  disappointing  the  y 
hopes  and  expectations  of  the  former,  will  be  an  act  done  in  fraud  of  t 
right  lo  stop,  and  unavailable  to  the  party  taking  the  assignment  (i).    I 

(b)    Diroa   V.    YaU,.  5  B.  &  .Ad.  (i)  Lichbarrom  V.   Afawa,  6D 
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How  the  Right  destroyed^ 
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if  there  be  no  fraud  in  the  transaction,  the  mere  knowledge  on  the  part 
of  the  consignee  that  the  consignor  has  not  received  a  money  payment, 
Imt  has  taken  the  acceptance  of  the  consignee,  will  not  he  sumcient  ta 
Titiate  the  transaction,  so  as  to  prevent  its  {>roving  a  bar  to  the  vendor's 
tight  of  stoppage  (a).  Thus,  wnere  A.  being  indebted  to  B.  on  the 
nuance  of  accounts,  including  bUls  of  exchange  still  running,  accepted 
ly  B.  for  A.,  consigned  goods  to  B.  on  account  of  this  balance :  it  was 
decided,  that  A.  was  not  entitled  to  stop  the  goods  in  transitu,  upon  B. 
becoming  insolvent  before  the  bills  were  paid  ;  because  the  goods  being 
eonsigned  to  B.  on  account  of  the  balance  which  then  existed  in  B.^ 
fiiTour,  the  property  vested  in  B.  absolutely  (6).  And  by  the  usage  of 
trade,  West  india  Dock  warrants  indorsed  bond  fide,  and  for  good  con- 
nderation,  transfer  the  property  in  the  goods  lite  a  bill  of  lading,  and 
pfrevent  the  exercise  of  the  right  of  stopping  in  transitu  (r).  If  goods  are 
purchased  by  an  individual,  who,  during  the  time  of  the  credit  given  on 
the  contract,  gives  his  acceptance  for  tneir  amount,  and  while  the  goods 
are  in  transitu  sells  them  to  a  third  person  for  a  valuable  consideration, 
widiout  transferring  any  bills  of  lading,  the  rieht  of  the  original  vendor 
to  stop  the  ^oods  is  gone{d).  It  may  be  as  well  to  notice  here,  that  there 
If  no  necessity  in  these  cases  that  the  bill  should  have  been  originally  in- 
dorsed to  the  vendee ;  for  though  it  be  first  indorsed  in  blank,  and  then 
afterwards  be  indorsed  to  the  assignee  by  the  vendee,  it  is  precisely  the  same 
at  if  it  had  been  originally  indorsed  to  the  assignee  (e).  And  if  A.  has  an 
equitable  title  to  goods  in  transitu,  and  B.  knowing  of  such  title  gets  an 
indorsement  of  the  bill  of  lading,  he  cannot  stop  those  goods,  or  prevent 
tiieir  delivery  to  A,(f),  But  the  delivery  over,  by  the  consu;nee,  to  a  person 
who  has  advanced  money  to  him,  of  the  shipping  note  of  goods,  and  the 
giving  a  delivery  order  to  the  wharfinger,  are  not  equivalent  to  an  indorse- 
ment of  the  bill  of  lading,  and  will  not  divert  the  right  of  the  vendor  to 
stop  the  goods  in  tran$itu(g). 

Where  a  bill  of  lading  was  specially  indorsed  for  the  delivery  of  the 
goods  to  one  Voss,  if  he  should  accept  and  pay  a  hill  drawn  upon  him,  and 
tfnot,  then  for  delivery  to  the  holder  of  the  draft,  and  Voss  accepted  the 
draft  and  indorsed  the  bill  of  lading  to  a  third  person  for  a  valuaole  con- 
sideration, but  did  not  pay  the  draft  when  due,  it  was  decided,  that  the 
conditional  indorsement  made  it  incumbent  on  the  purchaser  to  ascertain 
whether  the  condition  had  been  actually  performed,  and  that  he  had  no 
title  to  the  goods  (Ji), 


Sect.  II. — Of  Liens. 


1.  Of  the  Nature  of  a  TA«n,  and 

untler  what  circumstances  it 
attaches   1579 

2.  Of  particular  Liens 1583 


3.  Of  general  Liens    1586 

4.  What  will  be  a  Waiver  of  a 

Lien    1587 

5.  Of  pleading  a  Lien 1589 


1.  Of  the  Nature  of  a  Lien,  and  under  what  Circumstances  it  attaches.'] 
— A  lien  is  a  certain  right  which  a  person  acquires  to  the  property  of 
another  in  his  possession,  on  the  ground  of  some  claim  which  the  possessor 


(in)  Cuming  v.  Brown,  9  East,  506. 
ib)  Vertue  v.  Jewel,  4  Camp.  31. 

(c)  Zwingery.  Samuda,  Holt,  N.P. 
395  ;  bat  see  7  Taunt.  265  ;  and 
Lueas  v.  Darrein,  7  Tauat.  278. 

(d)  Davis  v*  Reynolds,  4  Camp. 
267. 


(e)  Ashbarst.  J.,  2T.  R.  71. 
(/)  Dick  V.  Lumsden,  Peake,  189. 
(g)  Akerman  ?.  Humphrey,  1  C.  Sc 
P.  53. 
(h)  Barrow  v.  Cofei,  3  Camp.  92. 
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;  iba  own*?. 

-iikmtlj,  partimUr  tail  grmtnil  Oi 

ftoir  out  of  til*  rielii  uH|uin»l  by  the  boldor  of  ^o<iil«(n  r*fp«tafiiaM 
«r  UboiiT •i]icii^  on  Hich gvudti,  sail  UnuafthndacriplMitaTiitiaa 
bi  Uw.  GenrTa(  lima  arc  ckinirn)  ill  retpFct  of  •  general  htlatica  tf  » 
eouut,  and  lliew  art  foundnl  nn  cxptvM  ogrvCTneate,  or  UFranriH 
implicaCian  of  !nw,  tVom  the  uugc  of  trail*  (A^  or  frun  tlui  mmi^ 
dealini,'  bc(wc«u  llio  partin ;  whence  it  ma;  b«  tnlmrrd.  that  lb*  (obbm 
in  jUiiMtian  wu  mode  with  nfertiKu  to  tlxtr  uaul  couna  nJ  ifarilii(il 

The  nil03  with  mpccl  tu  Unw  ««  tb«  mum*  in  eqtnljr  ■•  at  ba(ll< 
vHcli,  ns  brtwcitn  drlilurand  ervditnr.  It  hKbMnMidcMBiitba&*M 
Uw  tnucb,  iiiuu|;haiitnctKrGoniUuctianMd«mu>d«dHbat««ttt<a*il« 
of  ctinlilun  and  anallicr(f). 

Tiiit  linn  inuit  at  nil  time*  be  acquired  in  ■  Irfcal  and  pr«pn  nsm 
finer  it  ho*  bccntUcided  that  a  party  raintul  ocqiiirr  a  Urn  by  bitai^ 
fill  act(n);  ai  whwc  Ii»  geu  poMndan  nf  a  ilime  bv  mimuinwlirfu 
although  uudw  ill*  cir«umilAncra  lie  nij^ht  havo  dune  m\  had  hanoNtr 
it  fairly  (n)>  So  n^odi  dclivvrcd  to  a  pcrwti  daimiiie  tbcm  ttiwip^ 
who  Y%y»  fWight  and  othrr  charge >.  couuol  bcr  dFtniaedforllieaainMM 
againit  the  righliul  ofriier(a);  nor  can  a  pari;  have  a  lira  on  yoottXtl 
nwer  wore  in  nwwuioD  of  di«nv  or  thcdr  produce,  either  actnallyirll 
cauBanthiD,  vWovar  amitaUa  iaUnn  be  migbt  b»v«  tmt  (f ).  Ihr 
a  deHvrry  to  a  matter  of  a  ve**?!,  where  the  eonri^or  hai  wnttni « 
ihc  consignee,  appri/iiig  hlin  Ihul  lie  !iai<  cuiisij;iied  to  iiini.  anil  m)i»* 
ing  htm,  iin  \he  I'uitli  of  such  coiisigiimont,  lu  iiccept  liilli,  (vliich  k 
ncGordlngly  accepts  and  pay*),  i*  nut  Bueh  a  L-»iislrurtivv  delivery  ut 
consignee  as  will  give  him  a  lien  against  the  usigneea ;  it  is  not  wilhia  li> 
principle  of  the  cates,  which  decide  that  an  equitable  right  will  nipply  tk 
deficiency  of  nn  actual  delivery,  in  BUppott  of  a  wcll-fouuded  lim  noopB' 
fecled  liv  pntii'soinn^TX 

inio;>. ■■      i  .    ■■■  -r-~:mi  in  a  lawful  manner  (r).  it  will  piTe  him  B 

oppoTiLii:  '  :  .uiiL'  liimeelf  a  debt  which  he  cauld  not  mitct- 

wtM  have  recovered ;  mice  it  has  been  decided  that  a  {leraon  baa  a  hen* 
goods  for  a  debt,  tlioiigb  hia  remedy  for  part  of  it  ii  barred  by  the  MatM 
of  limitations  (i). 


(fi)  A  lien  wii  establiihed  against 
the  produce  of  West  ladia  e&latei,  in 
respect  of  supplies  lurni&beil  lo  the 
esUles  upon  an  agreemcni  implied 
from  the  course  ol  deaiini 


cl  of  the  parlies;  Simmidi.Hilibert, 

1  RUSS.&  Mylae.  719. 
(i)  See  5.%'.  P.  1353. 
(k)  Oiinliam  V.  KlAiilt,  2  Y.  &  J. 

493;    S  D.  &  R.  49;    3  B.  &  C.      of  (he 
225.  that  ih 

(I)  Jacthi  V.  LaUmr,  5  Bing.  130 ; 

2  M,  8t  P.  ao. 

<m)  Gri^iA.  t.  Hydi.  2  Selw. 
K.  P.  13&B.— Uwrence. 

(n)  Maddtn  V.  KtmjHttr,  1  Cunp. 
IS. —  Elleobotougb. 

(i.)  Ltmpritre  v.  PaiUy,   2  T.  R. 


(g)  Nuhvlt  V.  CUki,  3  Price,  M- 

(r)  Plaimifl"!  iolealate  boufhl  > 

coach  of   defendaDl.  and    gaie   Ua 

bills  fur  the  price,  and  agreed  thil 
defendant  "do  have  and  hold  aclaia 
upon  the  conch  until  the  debt  be  dnl} 

Cid."     Aftenrards,  one  of  ibe  bilb 
ing  dishonoured,   and    the   leslalM 
dead,    defendant  obtiioci  pountioa 


ihbya 


4B5. 


■.  Wiring,  4  Oamp. 


personal  licenae  Irom  ihe  tetlatM  I* 
defendant  to  retain  posievsioD  of  tbi 
coach,  and  would  hate  been  a  de- 
fence  to  an    action    brou^hi    by   ibe 

the  properly  bad  been  IrBDsfciicd  ts 
Ihe  adminislratoc :    Houti  v.  Ball,! 
B.  &  C.48I  ;  1  M.  &H.38H, 
(i)  l^ran  t.  Harlly,  3  Kip.  81.— 
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If  goods  be  delivered  to  a  man  for  a  particular  purpote,  he  shall  not 
hare  a  lien  on  them  for  bis  general  balance.  Where  a  trader,  on  being 
am>lied  to  by  a  creditor  for  a  debt  of  47 L,  gave  him  a  bill  of  100/.  to  get 
discounted  to  pay  his  own  debt  out  of  it,  and  pay  over  the  surplus,  and 
before  the  bill  was  discounted  the  trader  became  bankrupt :  it  was  holden, 
tiiat  the  creditor  had  no  lien  upon  the  bill  for  bis  debt,  but  that  the  assig- 
nees were  entitled  to  it  {t).  So  where  a  trader  gives  a  bill  to  a  creditor  to 
nuse  money  on  it  for  him,  and  the  creditor  advances  him  a  part :  and 
tben  becomes  a  bankrupt ;  his  assignees  are  entitled  to  the  bill  upon  pay* 
ing  or  tendering  to  the  creditor  the  sum  he  had  actually  advancea  upon  it, 
and  the  creditor  has  no  lien  upon  it  for  his  debt  (u).  So  if  goods  be  given 
to  a  factor  to  sell,  and  he  promises  to  pay  over  the  proceeds  to  the  owner, 
or  to  a  third  party,  and  they  are  not  sold,  he  cannot  claim  a  lien  upon 
them  for  his  general  balance,  for  they  were  lodged  with  him  for  a  specific 
purpose  (x).  And  where  A.  and  B.  had  joined  in  a  contract  to  supply 
provisions  to  the  navv,  and  A.  indorsed  to  B.  a  bill  of  lading  of  a  caigo  of 
provisions  which  he  had  shipped  for  the  purposes  of  the  contract :  it  was 
Bolden  that  this  did  not  eive  B.  any  lien  upon  the  cargo  for  any  debt  dnb 
to  him  by  A.  (y).  So  where  a  factor  obtained  the  cortificate  of  registry 
ftom  the  captain  of  a  ship  for  the  purpose  of  paying  the  duties :  it  was 
]K>lden  that  he  had  no  lien  upon  it  for  a  general  balance  due  to  him  by  the 
•hip  owner  (z).  And  a  banker,  who  refiised  to  advance  money  upon  a 
laase,  and  which  was  afterwards  left  in  his  hands  by  mistake,  was  holden 
to  have  no  lien  upon  it  for  his  general  balance  (a). 

Where  the  paities  contract  for  a  particular  time  or  mode  of  payment, 
there  is  no  right  even  to  a  particular  Hen  inconsistent  with  the  terms  of  the 
contract  (b).  Even  where  such  a  contract  can  be  implied :  as,  for  instance, 
where  by  the  usages  of  trade  shipwrights  give  a  certain  credit  to  shipownen 
for  repairs  done  to  their  ships,  they  have  no  lien  on  the  ships  for  the  amount 
cf  sacn  repairs  (c).  If  by  agreement,  on  the  dissolution  of  partnerdup, 
specific  articles  are  to  become  the  separate  property  of  one  partner,  and 
toe  debts  are  to  be  naid  out  of  a  particular  fund,  which  proves  deficient, 
Uie  retiring  partner  nas  no  lien  on  those  specific  articles  m  respect  of  de- 
ficiency {d).  But  a  mere  contract  as  to  price  will  not  have  this  efiect  (e) ; 
although  formerly  holden  otherwise  (J").  And  where,  by  the  terms  of  a 
cbarter-party,  the  captain  of  a  ship  is  to  be  paid  his  neight  by  **  good 
Uk*'  at  certain  dates,  he  may  refuse  to  deliver  up  the  cargo  until  the  biDi 
have  been  given  to  him  (g) ;  but  if  bills  be  taken  and  put  mto  circnlatioD, 
tile  Hen  is  mereby  determined,  whether  the  bills  torn  out  good  or  bed(A). 


(0  Humphries  v.  WiUon,  2  Stark. 
660. 

(«}  Key  V.  FUnt,  8  Taunt.  21  -,  1 
Hoo.  451. 

(x)  Kinloch  v.  Craifr,  3  T.  R.  1 19 ; 
Waker  v.  Birch,  6  T.  R.  258 ;  lee 
MetUer  v.  AtHnt,  1  Marsh.  16;  5 
TaoDt.  381,  tembU  eont. 

(y)  SmUh  V.  Bttiridge,  4  Taunt. 
684. 

(s)  Burn  v.  Brown,  2  Stark.  272  ; 
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(a)  Lucas  v.  Darrein,  7  Taunt. 
278 ;  1  Moore,  92. 

(fr)  See  Chase  v.  Wettmore,  6  M. 


&  S.   180;  Cvwell  v.  Simpson,    16 
Ves.  275. 

(c)  Rait  V.  Mitchell,  4  Camp. 
146. 

(d)  Lingm  v.  Simpson,  2  Sim.&8. 
600. 

(•)  Wolf  y.  Summers,  2  Camp. 
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180. 

(/)  Bfviiaii  y.  Currint,  Say.  224. 
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ISSC  OJ  Lmu, 

On  Ae  olh«T  liud  a  contnct,  esprMior  impliMl.  may  omi«u  biRMlti 
li«nitlieNllicM«Mnoiiti  tbr instance,  irlien»nuinb«-<d'iii^bkKk\ 
Ae>  Bt  >>  puUic  mrc^g,  acrecd  ihftt  tbejr  woold  i>al  I««nri>  at  bm 
«odi  to  be  blMohw],  &(.  hoIim  tltev  m^ht  bavna  tica  on  thij»|iwdtfa 
Uicir  gtnvni  bahxiev  ■  it  w»  bclJ,  ib^  Any  uvnon  who.  alter  moa  A 
jclivan  guotU  to  be  Jyod,  miut  be  t«kea  lo  Imv*  wimlcj  to  tbr  Uin> ' 
wijiciil  (A). 


And  where  a  traOn-  rivft  bio  urcrptmic*  {or pood*,  with  tii  i^iiiaW 


that  t)ie  bill  >)iiill  U'  jinM  nul  of  the  ]>n>o*rtla  « 


iiitil  the  pro«ccd»  were  recvlvnl,  nad  Uic 
"a  of  the  bill  ii  enlitird  lo  the  brnctic . 

,  .  ^ ,.  ^Jlhi* 

^n  holder  had  no  notice  of  the  ogreemetit  bI  tbu  time  herecvlnriai 


biuikrupl,  ilic  holder  of  the  bill  ii  enlitird  lo  ihr  brnctic  i  film  iil,iiiim», 
10  far  IK  tobsve  n  lien  upon  the  proceed)  of  thv  pmds(i):  audallfaaMi 


bUl  {k). 

To  constitule  a  lipn  as  agajnit  ihe  uaignve  of  a  bankrupt,  thr  pah, 
Sic.  mutt  hare  beeii  in  llic  parly'*  ptwession  previously  to  the  irt  rf 
banknii>t<:y(Jj.  But  where  ■  trader  placed  gijodi  in  Ihe  handdofaliat 
fbr  uiIg  before  an  act  of  bankniplcy,  it  was  haldeu  that  ihr  facttt  i^il 
cell  them  nfter  the  bankruptcy,  and  retain  the  proceeds  to  aatwtt  hii  •« 
dcbtCm):  and  the  auigncea  <d'a  bankrupt  cannot  doiin  a  lien  sfieraMt 
Kquiescence  in  a  dispoaitian  of  the  propertj'  iDconaisIeat  with  mA  i 
dmmln).  AiuliiiaUcate«tliegooclB,i«.muBt  bain  the  poMMiM  oTia 
party  at  the  time,  otherwise  he  cannot  clum  a  Hen  upon  them  (n);  if  li 
once  purl  with  ihpm  out  of  hia  possession  his  lion  is  dctcrmintii  (;j.  ai 
if  the  goods,  &c.  ctpiuf  again  iiilo  his  jwssession,  tlip  liL'ii  doci  ncii  r,- 
vive(./). 

A  quantity  of  iron  was  imparted  by  A.,  and  landed  on  the  14lli  of  Oc- 
tober at  defendant's  wharf.  On  the  15lh  October  the  plaintifls  purchuci 
the  iron  of  A.,  paid  for  it,  and  obtained  Bn  order  for  the  delivery,  nndcr 
whieli  part  was  delivered  at  difl'erent  times  until  the  March  folioiriip.  ' 
when  A.,  the  importer,  becoming  banknipt,  the  remainder  of  Ihe  irodvH 
detained  by  the  defendants  claiming  a  lien  on  it  in  respect  oftheii  chaijo 
for  whaifg^c.  The  coume  of  dealing  proved  was,  ibat  Ihese  ohargn  woe 
uiually  paid  by  the  merchant-importer  at  llie  Cbrigtnias  following  ibe 
importation,  whellicr  the  iron  had  In  the  meantime  been  removed  or  ML 
The  Court  were  of  opinion  that  tlie  defendants  were  not  entitled  to  ■ 
lien,  for  at  the  time  Ihe  iron  was  purchased  by  the  plBinlifl*  the  dcfendaeti 
had  not  any  lien  upon  it  for  Ibetr  charges,  and  by  the  sale  the  pUiaiif 
wns  entitled  to  an  immediate  delivery  ;  and  the  subsequent  default  of  ibe 
importers  lo  pa}'  the  debt  due  from  them  would  not  alter  the  case  (rj. 

(r<)  Kirkham  v.  Shaucrm.  6  T.  R.  730  ;  8  TauDt.  648  ;  Ei  pant  Stuni. 

14.  1   Atk.  236;  Kinloeh    v.  Craig,  3 

(0  Er  FP.U  Cjit/an J, 3  Dea. &  C.  T.  R.  1 19.  783 ;  HoUand  r.  narimt. 

199.  4Cainp.291. 

<i)  Kt  pari!  Fyricai,    1  Man.  &  (p)   Sictet    v.    Pya.     1   East,  2; 

lt.3l6:  3Dea.&C.  218.  Hurilji  v.  HilchoKh,   1  Surk.  404; 

(I)  Copland  V.  Sitin.  8  T.  K.  159  i  El  partt  Shank,  1  Atk.  235  ;  aod  K* 

Hoiiilt   V.  Ulhiraile.    5  E>p.     168;  H'ord  v.  Fdlan,   1  East,  SII7  ;  Ch*t- 

lUtyer  v.   Slrnrpt.  6    Ttunt.    74;  3  neri  v.  Pagt,3B.lx  A.  697. 

Ve>.-Je6;  Nkhaltr.  Cleni,  3  Price,  (a)  Jmtt  t.  Pniri,   I  Str.  556;  I 

547.  Mod.  172;  Ex  poru  Bland,  3  Bue. 

(m)   JfniM..  V.  A'wp,  4  E.p.  233.  91;  Harlliy   *.  Hitchcock,  1  Suik. 

(n)  I^xparle  Douglau,  3  Deac.  Jt  40B. 

C.  310.  (r)  Cmirihav  v.  Hemfny,  4  B.  & 

<d)  laglar  v,  Rabinttn,  3  Moore,  A.  SO. 
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Where  a  person  has  a  simple  lien  on  goods,  he  cannot  sell  and  dispose 
of  themj  but  if  he  have  a  special  property  in  such  goods  in  trust  for  ano- 
ther, subject  to  a  claim  of  his  own,  he  may  sell  in  order  to  repay 
himself  (5). 

2.  Of  particular  Liens.'] — Having  pointed  out  the  nature  of  a  lien,  and 
under  what  circumstances  it  will  attach,  we  will  proceed  to  show  who  are 
entitled  to  a  particular  and  who  to  a  general  lien. 

Every  one  has  by  law  a  lien  upon  a  specific  deed  or  paper  delivered  to 
him  to  do  any  work  or  business  thereon,  but  not  on  otncr  muniments  of 
the  same  party,  unless  the  person  claiming  the  lien  be  an  attorney  or  so- 
licitor {().  So  a  clerk  of  assize  has  no  lien  upon  the  records  in  his  custody 
for  his  fees  (u).  Nor  have  commissioners  under  a  commission  of  parti- 
tion any  lien  on  the  commission  for  their  charges  (.r).  And  where  a  mort- 
gage deed  was  delivered  to  A.,  an  auctioneer,  for  the  purpose  of  obtaining 
payment  of  the  principal  and  interest  due  thereon  from  the  mortgagor, 
and  A.  made  several  applications  for  that  purpose,  it  was  held  that  A. 
had  no  lien  on  the  deed  in  respect  of  the  charge  for  making  such  appli- 
cations (j/). 

Where  a  workman  bestows  his  labour  on  a  chattel,  in  consideration  of 
a  price,  the  amount  of  which  is  fixed  by  an  agreement  with  the  owner,  he 
may  detain  such  chattel  until  the  price  be  paid,  altliough  it  was  delivered 
to  the  workmen  in  different  parcels  and  at  difierent  times,  if  the  work  to 
he  done  under  the  agreement  be  entire  (2).  And  where  a  vessel  was  con- 
signed by  a  master  and  part-owner  to  ship  brokers  on  commission,  and 
the  ship's  papers  delivered  over  to  them,  and  they  made  disbursements  on 
account  of  such  master  and  part-owner,  who  aftewards  became  bankrupt, 
the  ship's  owners  were  held  to  have  a  lien  on  the  papers  for  the  balance 
due  to  them  on  account  of  their  disbursements  {a),  hut  if  the  manadng 
owner  of  a  ship  receive  warrants  for  the  freight  and  pay  them  into  bankers 
in  his  own  name,  and  draw  out  from  the  bankers  various  sums,  part  of 
which  are  applied  for  the  use  of  the  ship,  the  other  part-owners  have  no 
lien  upon  this  fund,  or  any  claim  against  the  banker  in  respect  of  it  (b). 
Nor  will  the  indorsing  of  a  bill  of  lading  by  a  consignor  to  the  consignee 
constitute  a  lien  in  favour  of  the  latter  for  his  advances  to  the  consignor  (c). 

Goods  pledged  (expressly)  to  secure,  by  the  produce  of  the  sale,  ac- 
ceptors, who  have  taken  up  and  paid  bills  drawn  on  them  by  the  owners, 
arc  released  from  further  charge  as  to  other  bills  so  taken  up  and  paid 
subsequently,  if  the  amount  of  the  original  sum  paid  on  account  of  the 
owner  have  been  repaid  to  them  without  resorting  to  a  sale  (d). 


(s)  Per  Ilolroyd,  J.,  Cazenove  v. 
Prevost,  5  B.  &  A.  78. 

(t)  Mollis  V.  Claridge,  4  Taunt. 
807. 

(ti)  Rex  v.  Bury,  1  Leach,  C.  C. 
201. 

(j)  Young  V.  Sutton,  2  Ves.  &  B. 
365. 

(v)  Sanderion  v.  Bell,  2  C.  &  M. 
304. 

(s)  Chase  v.  Westmore,  5  M.  &  S. 
180 ;  and  see  2  Marsh.  346. 

(a)  Thompson  v.  Beatsen,  7  Moore» 
648. 

(b)  Ex  paru  Cribble,  3  Dea.  &  C. 
339. 


(c)  Smith  V.  Burridge,  4  Tauat. 
684.  The  indorsee  of  a  bill  has  a 
liea  upon  property  deposited  with  tlie 
drawer  as  security,  iiut  a  holder  of 
a  bill  had  no  lien  on  property  depo- 
sited by  the  drawer  with  the  acceptor 
to  cover  the  liability  of  the  latter  in 
respect  of  his  acceptance,  but,  on  the 
bankruptcy  of  the  drawer  and  acceptor, 
the  arrangement  of  property  between 
the  two 'estates  may  inairectly  render 
such  an  equity  available;  Ex  parte 
Perfect,  1  Mont.  25 ;  Ei  parte  Waring, 
2  Rose.  182. 

(d)  Birdwod  v.  Rapliael,  6  Price, 
593. 
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Acurifv,  or  lul  Dwnniir  nptoin  oTsilit}!,  buajMrficalvCcnNt 
goodt  in  III*  hondi  {g\  ami  may  tberrfure  nAnc  to  iMItv  np  tb^ 
until  Iii>  lien  be  utiifivd  (A).  But  Uie  uwiivr  oT  a  abiii  hM  m  Ihs^^^ 
tbe  cur^  l(>r  drod  frcigliu  orilcintiiragc  (ij. 

Wliani  a  unutlily  of  timber,  plarcd  iii  *  dock  on  the  bank  of  « ^^,^ 
|^l)l«  rivet,  being  afcidrnUll)'  looactied,  waa  carried  bj-  tlie  ti^  Isii* 
■ulerablc  diitancr,  nnd  Itfl  Hi  luw  'water  udod  die  lowing  nadi,  addiw^ 
won  Gilding  it  coavvvml  it  lo  ■  [iloci'  ufNilcty :  it  wa>  hnldeit  llkU  biM' 
no  lion  iflwn  It  for  tbi'  ucpeiue  lie  had  Incumd  ' 
pcrhapi  fie  miglit  Iiitc  mainlaincd  on  itclion  i  „ 
tnount  oFiiri:).  And  where  A.  put  a  iiliuelon  jTito  tfie  ponnaimafll, 
for  liiin  touuuilit,  and  paid  M.  btJOTchand  for  l1i«  painUne;  mhIU. 
|iiunl»l  it,W  iilocrdKontliepreniiaesofB.,  vhpt«  it  itoodllin*!^^ 
il  wiu  held  Ihiit  B.  hod  no  lira  on  tlie  phaeton  for  biecluun&tb 
Rttuidingof  it,  urJcsi  the  juiy  were  latitficd  that  M.  lind  jilaccd  il^te 
by  (licutiiliorilj  of  A.(0. 

SI.i])wriKliUC"')  and  {»nkocpera(n)  bave  particvUr  and  x^  pmi 
lienx.     And  wburc  the  defendant*,  vho  were  proprielors  of  a  i  iilib>( 
and  fulliiig  mill,  slipulatcd  that  all  goods  on  hitnd  iliould  be     "    -     - 
lien  for  a  general  balance;  and  suhaequeiitly 
„    ^Eilb  cif  tUe  nlaiati^  to  be  scribUed  and  fu 
4^^  ontBTiBli  to  Iw  uae^  ' 

the  pluinliir  had  access  to  tin;  oil  and  dyi»  in  a  room  of  which'tJii'i- 
fendaiita  kqiL  llie  key:  it  was  held  (hut  ihe  defendants  had  nohcnta 
their  general  balance  on  the  oii  aiiil  dying  mnterinia (o).  An  sgrDtDHK 
that  a  miller  should  be  paid  in  a  paHiculnr  manner  dacn  noi  deprive  liit 
of  hia  right  of  lien  (f ). 

A  trainer  of  race  horses  lia^  a  Itcii  on  them  for  his  charges  fora- 
erciaing  and  troiniug  them  (r) ;  and  a  livery  9la,b!e  keeper  may,  by  uprw 
conlrucl,  have  a  lien  for  the  keep  of  horses;  and  in  rucIi  cose  iftk 
owner  fraudulently  take  the  hortcs  out  of  the  possession  of  ihe  itabb 
keeper,  the  stable  keeper  ma}',  willioul  foree,  retake  possession,  and  ^ 

(g)  nmhfonh  V,  Uadfield,  7  East, 
224 ;  Biillur  v.  Wuatait,  2  New  R, 
64  i  Wnlf  V.  Sunmcn.  4  Camp.  631 ; 
SHniier  ».  Uptl.aw.  2  Raym.  752; 
SStth  >.  Tste,  2  Moare,  278  ;  YaUi  v. 
neiliume.  ib.  2S4  ;  Valfi  v.  Slcnueli, 
iA.  297:  Lambert  y.  RuAinisn,  1  Eip. 
119. 

(h)  Sodirgmn  v.  Flight,  6  East, 
622  ;  Mttk  V.  Tale,  2  Uaoi«,  S7B. 

(i)  PAiHppi  T.  Rodw,  15  East,  647; 
BirUu  V.  Gladitent.  3  M.  &  S.  305. 

(t)  Kicholion   V.   CAapman,  2  H. 

!.  Balkan,  6  C.  &  P. 

•  T.  Holier,  4B.  &A. 
I1 1.  Milchtll,  *  Cvnp.  H6; 
Millf  ei  pertt  Ocktndou,  1  Alk. 
236 ;  CAdH  V.  Watnare,  fi  M.  &  S. 
IBO ;  Ro«  V.  Hart,  S  Moort,  547  ;  8 
Taunt.  499  ;  Swiet  r.  Pj/n,  1  Eut,  4. 
(d)  a  house  of  public  eatertalii- 


Bl.  2S4. 

ms. 

674.— Al 


Alden 


>n  hand  iliould  be  talent  Ml 
itly  received  certain  wool  m 
fuDed,  and  wrOm  dl^ 
n  Ilie  wool,  for  whSAjOifS. 


ID  LoodoD,  where  bedi,  pmi- 
Sic.  are  Cuinubed  for  allfer- 
laving  for  the  Mme,  bat  w£ck 

Eicly  called  a  livera  aud  cob 


longiDg  to  It,  IS  10  be  considered  u  a 
ino,  and  (he  owner  is  aabject  to  te 
llabiliiies  of  inakeepers,  and  bu  « 
lien  on  the  goods  of  his  guest  te  tte 
paymeDl  of  liii  bill,  and  that  e<M 
where  the  gtwst  did  not  appearlohm 
beea  a  traveller,  but  one  who  h^» 
vianly  lesided  in  fumiafaed  lod^M 
iu  London  j  Thompson  t.  Lacu  3  0, 
4  A. 2B3. 

(;i)  CAoH  T.  IPettmore,  2  MmA 
346  ;  and  see  5.  C.  S  H.  «c  S.  180. 

(j)  Cumptlon  T.  HawA,  1  Bu«. 
N.  K.  449. 

(r)   Jbim6  v.   JUuicr, 


201. 


[.  ic  P. 
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lien  will  revive  (s).  So  all  otlier  tradesmen  have  particular  liens  upon 
libe  goods  of  their  customers  in  their  hands  (t).  And  the  manufacturer  or 
a  Tendor  of  an  article,  whilst  in  his  possession,  has  a  particular  lien  for 
liie  price  of  it,  until  paid  (u),  even  if  he  have  obtained  judgment  for  the 
amount  of  it  in  an  action  for  goods  bargained  and  8old{v),  though  it 
a^ht  be  otherwise  if  the  action  were  for  goods  sold  and  delivered, 

A  book-keeper  in  Smithfield  market  must  pay  money  which  he  receives 
fiur  the  sale  of  beasts  to  the  vendor,  and  cannot  retain  it  for  the  private 
debt  of  the  salesman  employed  by  the  vendor  (u;). 

The  vendor  of  an  estate  has  a  lien  on  it  for  the  purchase-money  (x). 
So  a  lord  has  a  lien  upon  an  estover  for  its  keep  (y).  A  captain  and  the 
■eBinen  of  a  ship  also  have  a  lien  upon  it  for  iheir  wages  (jar).  But  for 
disbursements,  or  money  laid  out  in  repairs  or  the  like,  the  captain  has 
no  lien  either  upon  the  ship  (a)  or  on  the  cargo  (6). 

A.  consigns  a  cargo  to  B.,  with  a  direction  to  pay  to  C.  out  of  the  pro- 
ceeds a  sum  of  money,  and  writes  to  C.  to  that  effect :  C.  has  no  lien  on 
tiie  proceeds  (c).  The  distrainer  has  no  lien  upon  goods  taken  in  distress 
fiir  rent  and  replevied,  but  is  left  to  his  remedy  on  the  replevin  bond  (</). 

Messrs.  M.  and  Co.,  being  in  the  possession  of  all  the  title  deeds  of 
certain  leasehold  premises  belonging  to  a  bankrupt,  as  a  security  for  a 
debt  due  from  him,  delivered,  at  his  request,  to  the  solicitor  of  tlie  original 
lessor,  upon  an  engagement  of  re-delivery,  the  original  lease  and  the  im- 
mediate asngnment  to  the  bankrupt,  for  the  purpose  of  enabling  the  bank- 
mpt  to  procure  an  extension  of  tne  term  of  the  lease ;  the  bankrupt  re- 
ceived the  lease  and  assignment  from  the  solicitor  of  the  original  lessor, 
and  deposited  them  with  Messrs.  C.  and  V.  as  a  security  for  money  ad- 
vanced. After  the  bankruptcy  Messrs.  C.  and  V.,  upon  payment  of  their 
claim  thereon,  delivered  the  lease  and  assignment  to  the  assignees  under 
the  commission :  it  was  decided  that  Messrs.  M.  and  Co.  were  in  equity  to 
be  considered  as  in  possession  of  the  lease  and  assignment,  and  that  they 
had  therefore  a  priority  of  lien  («). 

A  person,  who  by  his  own  labour  preserves  goods,  which  the  owner,  or 
iSboae  interested  with  the  care  of  them,  leave  either  abandoned  in  distress 
€i  tea,  or  a*%  unable  to  protect  and  secure,  is  entitled  by  the  conmion  law 
of  England  to  retain  tne  possession  of  the  goods  saved,  until  a  proper 
compensation  is  made  to  him  for  his  trouble  {J^, 


(<)  WaUaee  v.  WoodgaU,  1  R.  £c 
M.  193 ;  and  see  anU,  915. 
^0  See2Sel.N.  P.  1281. 
(«)  Hamon  v.  Meyers,  6  East,  614. 
(o)  Houiditeh  v.  Desanges,  2  SUik. 

(w)  Gcod4  V.  Jones,  Peake,  177.^ 
Kmyon. 

(x)  A.,  who  was  tenant  for  life, 
wtth  remainder  to  B.  in  tail,  by  fraud 
foC  B.'s  authority  to  levy  a  fine,  sold 
tne  lands,  and  invested  the  purchase- 
money  in  the  funds,  where  it  was 
dea^  kleotified :  it  was  held  that  B. 
had  BO  lien  oa  this  money  against  the 
other  creditors  of  A. ;  Newcamb  v. 
BurUm,  2  Anst.  343. 

(y)  Taylor  v.  James,  2  Roll.  Abr. 
92. 


3  Y 


(t)  Rich  V.  Coe,  Cowp.  636 ;  £r 
parte  Shank,  1  Atk.  234 ;  Watkinsom 
V.  BamardiUon,  2  P.  Wms.  367; 
but  see  WiUdns  v.  Carmiehael,  Dong* 
101. 

(a)  Hussey  v.  Christie,  9  East, 
426. 

(b)  Smith  V.  Plummer,  1  B.  &  A. 
576. 

(c)  Ex  parte  Heywood,  2  Rose, 
355. 

(d)  BradyU  v.  Ball,  1  Bro.  C.  C. 
427. 

(«)  Ex  parte  Meux,  1  Glyn  &  J. 
116. 

(/)  Per  Holt,  C.  J.  in  Hartford  v. 
Jones,  I  Ld.  Raym.  393 ;  2  Salk* 
664.  By  26  Geo,  II.  c.  19,  s.  5.  it 
is  enacted,  "  that  in  case  any  persons 

2 


h— ■■■ff.;C- JmmiiI  1 hl>H»t.M<  iMMtaH 

«fe<  M  knp  i(  la  tkt  A*»  >«>  liU  r^ 
X  ^  -     ■'       1    ..^    »--^— .t.^  -.  -^  ,       I-  --■- 


aaii<<r.i'.d  .c  ti^  ul-i;t  si  the  tt;ip  cc 
lit  'I'f..  01  ^-i,<aj»'  'Unal.  )lull. 
in  ik»  (tiHn.  «  of  pcnou  »  tuplorcii 
OF  tdliwnurJ.  u«ciucb  ibip  or  goods, 
sod  r-btc  ihf  ^ri^  ta  be  cADibl  Un 
■!«  bcutit  cf  Iht  pTopiciDn.  iDtepori. 
ai  lo  atiT  adjaioiag  rtuiDni-bo»e  or 
fUev  bf  >iFe  ciul»l;,  immaiiilclj 
^iog  vinxe  Ibcreef  lo  wme  jntkt, 
iniguliilc, 


all  d 


niigiil 


t  .nj  »i 


cRcc»  arc  wiODgrull;  bonghl.  utd,  ot 
coDCealul,  tach  ptnon  ihill  be  eo- 
tiiled  10  a  reauuilile  reward,  lo  be 
paid  bj  Ihe  matter  or  owner  oF  ihe 
•««el  01  goodi,  aod  la  be  adjoited  in 


rmcDl  i1 


ilvage  h 


f()  Hinjb  r.  /faiwll,  9  B.  it  C. 
373. 

(A)  Glad.lon,  r.  Dirlty,  2  Mer.  ^01. 

<i)  SeeB«l^619. 

<j)  WlieiB  Ihs  di-fciidatiU,  as  bro- 
keii.  [ODtracted  for  a  quanlily  of 
atavei,  to  icnaici  on  llie  pnmiie)  of 
the  vetidc     -  - '        '      - ■- 


EF  ibat  m  a 


(ubH- 


4»4.  Htmmamdt  w.  Bartif,  3 
2-27 ;  Uciuer  ».  Attim,.  i  I 
381  ;  I  Mai^.  76;  Rer  i.  /, 
Prke.  36S ;  Httium  t.  Grwaa 
B.  &  A.  37  :  DriKlanur  *.  Gm 
Cowp.  351  i  Rdim  (.  Ke»*.  4 
133. 

(/)  El  pan,  Dtist,  1  Alt. 
Krli|«-  ».  Hf/rar,  Amb,  253. 

(«)  .V«vlw  T.  Ma"g/n,  I  Esp, 
6pHin  T.  Htrtlty.  3  Esp.  BL 

(■>  HVIdoa  T.  CouU,  3  £^ 
£i  ^((  Andmn,  Coot,  433. 

(■)  &>vifle  V.  Barrharil.  4  Ei| 
Rtuhjitld  *.  HuiifitU,  6  Esu. 
arg. :  trwH  *.  Lrtlm,  1  P. 
141.  Bnl  ire  nmtra,  Grnii  r. 
nir,  1  W.  BI.  654;  4  Boir.  1 
and  Cliui  T.  ITaierADiiu  6 
533. 

(p)  Lrcn  ».  liarnBTd.  1  Moan 
IFI,i«A«rf  T.  Td^jA^n.  Cook. 
and  see  Mann  *.  Shiffnrr,  3 
523;  and  see  B/iK,  164). 


_W 


P.  C.  CO ;  WtMMod  V.  Bfll, 
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.  who  employs  them  acts  merely  as  agent  (r) :  and  it  has  been  holden,  that 
'  where  an  English  subject,  in  time  of  war,  informed  the  broker  that  the 
'  property  insured  was  neutral,  that  was  a  sufficient  indication  to  the  broker 
'  that  the  party  acted  as  agent  (s).  If  a  broker,  having  a  lien  on  a  policy 
^  part  with  it,  his  lien  revives  on  re-possession  (/).  A  printer  employed  to 
*  print  certain  numbers,  though  not  consecutive  ones,  of  an  entire  work,  has 
^  been  holden  entitled  to  a  hen  upon  the  copies  not  delivered,  for  the 
balance  due  to  him  for  printing  the  whole  of  such  numbers  (ti).  A  stereo- 
'  type  printer  has  a  general  lien  on  stereotype  plates  manufactured  by  him- 
self,  but  not  if  the  plates  are  only  put  into  hand  to  print  from(t7). 

A  banker  having  discounted  bills  for  his  customer,  or  accepted  bills  for 
his  accommodation,  has,  while  such  bills  remain  unpaid,  a  lieu  on  any 
m^ociable  securities  of  the  customer  which  may  come  to  his  hands  during 
that  time  ;  and  even  where  taking  into  account  the  bills  on  both  sides,  the 
customer  has  a  balance  in  his  favour  of  a  sum  not  equal  to  the  amount  of 
any  one  of  them,  this  surplus  cannot  be  appropriated  to  any  one  of  the 
hHUB,  in  reduction  of  the  banker's  claim,  on  his  suing  either  of  the  other 
parties  to  such  bill  (x) ;  but,  subject  to  this  lien,  all  bills  and  securities 
«f  the  customer,  remaining  in  the  banker's  hands  unpaid  or  unsatic- 
fied,  are  and  continue  to  be  the  property  of  the  customer (y).  If  the 
banker  were  to  become  bankrupt,  the  Court  of  Review,  upon  petition, 
would  order  his  assignees  to  give  them  up,  upon  the  customer's  satiat- 
ing the  lien  and  giving  a  sumcient  indenmity  as  to  any  acceptances  the 
banker  might  be  under  for  him ;  and  the  circumstance  of  the  bills  being 
indorsed  or  not  makes  no  difference  (r).  Semble,  that  where  a  party 
claims  to  hold  goods  for  his  general  balance,  he  cannot  object  tnat  a 
smaller  sum,  for  which  he  really  has  no  lien,  has  not  been  tendered  to 
him  (a). 

4.  What  will  be  a  Waiver  of  a  Zicn.] — If  a  person  have  a  lien  ou 
goods,  and  when  they  are  demanded  of  him  he  claims  to  retain  them  on 
an  improper  ground,  as  that  they  are  his  own  goods,  trover  may  be  main- 
tained against  him,  without  evidence  of  a  tender  having  been  made  to 
him  in  respect  of  his  lien  (6).  So  a  person  having  a  lien  upon  goods  does 
not  waive  that  lien  by  the  mere  fact  of  his  omitting  to  state  that  he  claims 
to  retain  the  goods  in  that  right  when  they  are  demanded ;  nor  is  it  suf- 
:ficient  evidence  of  a  waiver  of  his  lien,  that  he  bought  these  goods  with 
others,  which  he  also  refused  to  deliver  up,  although  he  had  no  lien  on 
them,  the  sale  as  to  the  whole  being  void ;  therefore,  where  the  defendant 
had  a  lien  on  cloths  purchased  from  a  traider,  and  after  an  act  of  bank- 
ruptcy, on  their  being  demanded  by  the  assignees,  refused  to  give  them 
up,  and  said  "  he  might  as  well  give  up  every  transaction  of  his  life :"  ''■ 


(r)  1  East,  335 ;  2  Camp.  N.  P.  C. 
218,  597. 

(i)  Snook  V.  Davidson,  2  Camp. 
218  ;  and  see  Mann  v.  Shiffner,  2 
East,  523. 

(t)  Levi/  V.  Barnard,  8  Taunt.  149. 

(u)  Biake  v.  Kicholton,  S  M.  &  S. 
167. 

^«)  BUadin  v.  Hancock,  Mood.  & 
M.  465. 

(x)  Bollard  v.  Bugrave,  1  R.  &  M. 
271. 


it 


(y)  I  Rose,  280;  Ex  parte  Har- 
ford, 2  Rose,  162  ;  Ex  parte  Sailers, 
1  Rose,  155  ;  18  Ves.  229 ;  Ex  parU 
Peas9,  I  Rose,  232 ;  19  Ves.  25  ;  Ear 
parte  Wakejield  Bank,  1  Rose,  243; 
Ex  parte  Leeds  Bank,  1  Rose,  254. 

(i)  £x  parte  Twogood,  19  Ves.  229. 

(a)  Ayline  ?.  miliams^  5C.  &  P. 
399.— Vaughao, 

(h)  Boardman  v.  Still,  1  Camp.  N. 
P-  C.  410. 


88  O/liau. 

t  cobxiikmi  that  (liia  was  no  waira  of  bU  lioB,  and  that  A  w 

«e4  in  the  purehiui»(t).  | 

If  a  pnrly  bii«ii>g  b  lie"  on  gooA*  port  villi  nich  good*  tit*  limji  | 

gotn.     And  where  a  paHy  re[>airs  a  carnage  br  another,  and  oUovi  \nwi   i 

*-  *ikc  It  away  tiota  tiiiir  to  timf,  tic  cannot  oilerwanU  detain  il  Ibtlte  J 

Hiint  of  the  ri!p:iira,  nriijier  can  he  detain  it  upon  a  claim  for  I'lin  ^ng^ 

without  on  Bxpr«"«  contract  to  pay  for  itnndage,  or  unleu  the  owner  Icaiv 
b  upon  tht  nmniiE*  beyond  a  reasonabU  time  aHer  ootice  [d).  A  ad  «n  I 
wbo  ha*  a  lien  on  giKKU  in  his  prnKsuon,  if  h^  aftcnrardi  delivor  iha 
to  a  carrier  to  be  coiiyvyed  on  account  and  at  the  riak  of  hia  priodf4 
thougli  unlinuvn  to  the  carrier,  cannot  recover  hU  lien  by  sloping  A* 
goodi  ill  trunuilu,  and  procuring  ihem  to  \>e  rc-dclivered  to  bin  Iff 
virtna  of  a  bill  of  lading-  signed  by  tbc  carrier  in  the  conne  of  bl 

f  a  traile«man,  tiavins  goodt  in  bit  posaeasion  apon  wliich  be  hai 

I,  part  wllh  ihow  ^oodi  ou  Ibe  promise  of  a  third  person  to  paT  ibt 

daniand,  such  protniie  U  not  within  the  ttalute  of  frauds,  and  may  be  if 

If  a  party  having  a  lien  on  goods  came  them  to  be  taken  in  execntiiB 
■tlli*  own  mil,  be  thereby  dcstroj's  his  right  of  lien,  althoiigb  Cbf  gaiA 
'  -  wtt  iw¥ar  remoTed  from  nb  prenusnte).  And  where  a  vendor  roiviiaj 
part  of  ihe  purcbnac- money,  which  had  been  borrow" oil  Irorn  )!i['  dircnJ- 
ant,  and  took  :i  luiiil  with  sureties  for  the  residue :  it  was  held  that,  by 
entering  into  the  <1i;cd  iif  conveyance,  which  recited  the  assignment  of  the 
premises  to  the  dcfoiulant  by  way  of  mortgage  for  (he  sura  advanced,  the 
vendor  waived  his  lien  (A). 

A.,  B.,  and  C,  part  owners  of  a  vessel,  were  patlnera  in  whale  fisben 
adventures,  in  nhich  the  course  had  been  for  C,  as  Eliip'a  husband,  to  n 
the  whalebutic  towards  expenses,  and  to  deposit  the  blubber  iii  a  wire- 
bouse  rented  by  A.,  li.,  and  C.  of  D.,  and  after  such  deposit,  to  divide 
tbc  oil  tlierc  produced.  This  oil  was  put  into  separate  casta  marked 
with  their  respective  initials,  when  D.,  the  warehouseman,  delivered  oat 
the  oil  upon  the  order  of  each  partner  respectii*ely,  unless  notice  wen 
given  by  C.  that  such  ])artner's  share  of  the  disbursements  was  unpaid,  is 
vhich  case  the  oil  was  detained  until  payment.  Twent^'niue  tuns  haviof 
been  set  apart  fur  A.,  and  placed  in  casks  marked  with  his  initials,  lai 
twenty  tuns  having  been  delivered  to  his  order,  be  became  banknipt,  liii 
•bare  of  the  disbursements  being  unpaid.  Ailcrwords  notice  of  non- 
payment was  given  by  C.  to  D.;  it  was  considered,  under  tlieae  cimun- 
atances,  that  U.  and  C.  had  a  lien  as  against  the  assignees  of  A.  upon  the 
remaining  nine  tuns,  for  A.'s  share  of  the  disbursements,  not  abandoned 


(c)  iri-iKT,  G<.ij<(r,  9Moore.  4li  Jo-n  v.   Cliff.   5  C.  &   P.   560.- 

2  Ding.  23  :  1  C.  fie  P.  334.    A.  de-  Tauotoo. 

livered  to   B.  a   pawabrokei's  dupli-  (d)  Harlliif  v.  Hitchcock,   1  Stut. 

cate,  for  B.  to  lake  some  goods  of  408.— Elleobarougb. 

A.'s  out  of  pledge.     B.  did  so,  but  on  (i)  Sji'irt  v.  fi/n,  1  East,  4. 

'     seoding  to  B.  for  tbe  emhIs,  B.  (/)   Canting   v.    Avbert,   2  Esil, 

■    ■  ■      '     '                ■  -^       ,  and  325;  S.P.  BouldUchr.  V       -" 

I  held  86. 

ought  (g)  Jaahi  1.  Latoiir,  2  U.  &  P- 

agBiaslB.,hecouldnotiDsi>tonalien  30;  S  Oio;.  130. 

on  the  goods  for  the  money  he  hsd  (A)  Coal  i.  Peilard,  lOPiice,  109; 

■disDced  to  get  them  out  of  pledge ;  9  Price,  544. 
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by  the  qualified  appropriation  of  the  twenty-nine  tuns,  or  by  the  assent  to 
the  removal  of  the  twenty  tun8(i). 

Where  the  lord  of  a  manor  seized  a  beast  as  an  estray,  and  kept  it  for 
some  time,  after  having  proclaimed  it ;  and  the  owner  afterwaras,  and 
within  the  ^car,  claimed  it,  and  brought  trover,  without  having  first  ten- 
dered a  satisfaction  for  the  keeping  of  it;  it  was  decided  that  for  the  want 
of  this  tender  the  action  would  not  \ie(j), 

5.  Of  Pleading  a  LienJ] — In  an  action  of  trover  a  defendant  may 
plead,  since  Reg.  Gen.  5  H.  T.  4  Will.  IV.— 1st,  the  general  issue ;  2nay 
a  lien  by  custom ;  3rd,  a  lien  by  agreement ;  4th,  a  lien  by  custom,  with 
a  statement  that  the  thing  was  deposited  by  one  having  a  primd  facie  title 
to  it ;  and,  5thy  a  lien  by  custom,  with  a  statement  that  the  thing  was 
deposited  with  the  defendant  by  the  plaintiff's  agent  (ft). 

To  trover  for  a  policy  of  insurance,  defendant,  after  stating  the  exist- 
ence of  mutual  accounts  between  him  and  the  assured,  pleaded  a  lien  for 
a  general  balance  due  to  him  as  an  insurance  broker,  the  plaintiff  replied 
a  bill  of  exchange  given  and  taken  as  payment  for  this  balance,  ana  not 
due  at  the  time  of  the  conversion  in  question.  Upon  demurrer  it  was 
held,  that  defendant  could  not,  without  pleading  it  as  a  defence,  rely  also 
on  tiie  mutual  credit  between  the  parties  to  justify  his  detention  of  the 

policy  (0- 


(t)  Holdemess  v.  Shachel,  3M.  &  R. 
26;  8B.  &C.  612. 

(J)  Taylor  v.  James,  2  Rol.  Abr. 
92  (m),  pi.  3. 

(k)  Leuckart  ▼.  Cooper,  1  Scott, 
481 ;  1  Bing.  N.  R.  509;  7  C.  &  P. 
119;  1  Hodges,  16.  Quare,  whether, 
by  the  custom  of  trade  of  London, 
whoever  the  person  may  be  who  houses 


goods  with  an  up-town  warehouse- 
keeper,  the  warehouse-keeper  has  a 
right  to  detain  them  for  all  that  is  due 
from  such  person  in  respect  of  charges 
for  goods  previously  deposited  by  such 
person.  But  it  seems  that  such  a  cus- 
tom would  not  be  unreasonable. 

(/)  Hewiton  v.  Guthru,  2  Bing.  N. 
R.765. 


CHAPTER  XJV. 

WILLS. 


1.  NttHfofmut 

a.   Whonnmakta  K'Ul     ... 

3.  Wilt  am  Uk,  uaJtr  a  Wilt 

4.  What  <am  In  d,ti^    

6.  q/tht  RtKuliw  »/a  mU 


b.  Ofth  .  _       .  .  . 

fi,  fYlAt  Brvaratan  of  WUH.. 
7.  Of  (*<  KfpiiWiffltwi    "•"■■'■ 


I5S0  I  10.  QTtMOalJC^&MMpv 

1S9I  »m*r»^U,m^if  Umn 

1594  wtkafVndi    MU 

ih.  II.  q/"  I^MBCupiUui*  irUb  a^ 

\tm  DoKotiMH  Mmtit  Camii.  MH 

ISni  I   13.  0/  »-■»■   mad4  i»  £i«- 

Honi/Pfl-m lOI 

9.  (k  lit  Cfonwliaa -f  Willi   1610  (  13.  0/ lopifd  DnUa lOT 

9.  Oftkt  OfriMx/Copylidlrft..    1630  i   14.  O/tht  Witnam  lo  .  WiU    101 

It  will  !><•  nMeaury  at  tliit  comin^ccmcnt  of  tlila  chnitcT  to  infbnn  ite 
student  that  a  alatulc  luu  vny  rcceiiUy  been  paised,  by  uhicti  the  nila 
of  law  rHp«ctine  wills  hare  been  materially  altered.  By  34th  seciioa  d 
tliis  Btatutc(n),  liowever,  it  U  enacted,  that  it  should  not  extend  lu  vilb 
made  before  Ihe  IstJoDuan',  1S38,  nor  Id  otBleipiir  iir,'.  n.  ,  ' ;.  .-tj 
who  dio  before  1838(;^).     ITie  law,  therefore,  in  r''ror.  ■     i  ' 

rniuins  iii,c}i,ni^'.',l,  :,;i,l  ivill   no  iluubt  for  a  loii^  nn 
operalion.     Under  these  circii instances,  to  avoid  confusion,  we  shall  na- 
sidet  the  law  in  separate  sections ;  first,  as  it  preiiaiU  itt  reference  lo  iriDi 
before  the  statute,  and  tlieti  point  out  the  alterations  that  have  been  ef^ 
fee  ted  by  (bis  act. 


— Of  the  Natube  of  a  Will. 
c.  26. .15901  a.  Sina  thai  Act.... 
:  20,  s.  9.]— A  will  is  an  instrument  by  which 


J.  C//ir( 
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1591 


1.   a/ure(/iel  Vic 


parly  declares  his  intention,  in  reference  to  his  property,  to  which  eJ 
IS  to  be  given  after  Ins  deatli.  This  instrument  is  revocable,  even  where 
it  is  declared  not  to  be  so,  as  the  declarations  of  a  man  cannot  alter  ih* 
law  (c).  But  a  man  might  have  two  valid  wills,  since  the  making  of  a 
second  will  does  not  revoke  the  fomier,  unless  it  express  to  do  so,  or 
contain  devises  incompatible  with  those  in  Ihe  first  wdl  (d).  A  eodidl, 
however,  referring  to  a  fomier  will,  as  the  last  will,  cancels  inteitnediale 
wills;  and  evidence  will  not  be  admitted  to  show  that  the  testator  bj 
mistelce  referred  to  the  former  instead  of  the  latter  will  (e).  If  two  in- 
consistent wills  are  found  of  the  same  date,  one  of  which  cannot  be 
proved  to  tiave  been  made  subsequently  to  the  otlier,  both  are  void  (f) ; 
but  where  the  former  and  latter  part  of  a  will  are  inconsistent,  the  latter 
is  to  prevail  (g)  ;  (liough  this  rule  only  applies  where  the  intention  of  the 
testator  is  perfectly  clear  from  the  larLguoge  of  the  will  (A). 


(a)  1  Vict.  c.  26. 

(b)  By  (he  35lIi  section  it  does  not 
enteed  to  Scotland. 

(c>   I'ixgw't  cast,  e  Eep,  81. 

(<;)  nUckias  V.  BasutI,  3  Mod. 
203;  Salk.592;  Couard  v.  Marshall, 
Cro.  EUz.  721  ;  Gaodntht  v.  Har- 
M«>d.  3  Wils.  497;  2  Bl.  R.  937 ; 
Cowp.  87. 


(t)  LbtiI  WalpoU  V.  Jjrd   Or/W, 


1   Ves. 


Parkt^ 


Biimf,  3 


Mooie,  24. 

(/)  Pldfpi->.  Eart<.fAnsl4t«.1 
B.  P.  C.2ded.  443. 

(g)  Dot  A.  LcictUtr  v.  Bigti,  2 
Taunt.  109;  SW™(t  ».  Bt«tUt.  2 
MylneiK.  149. 

(A)  Dot  d.  Sptnctr  r.  PaJtty,  1 


IVho  can  make  a  IVUl, 
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Instruments  executed  as  deeds  have  sometimes  been  admitted  as  wills, 
where  the  intention  of  the  parties  has  been  manifest  that  they  should 
so  operate  (i).  No  case,  however,  has  gone  the  length  of  deciding  that 
because  an  instrument  cannot  operate  in  the  form  given  it,  it  must  ope- 
rate as  a  will,  but  it  will  only  so  operate  where  it  has  manifestly  been 
mitten  with  a  testamentary  intention  (J), 

2.  Since  the  passing  of  the  1  Vict.  «.  9.] — By  the  1  Vict.  c.  26,  s.  9, 
it  is  enacted,  that  no  will  shall  be  valid,  unless  it  shall  be  in  writing  and 
executed  in  manner  hereinafter  mentioned,  (that  is  to  say,)  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other  person 
in  bis  presence  and  by  his  direction ;  and  such  signature  shall  be  made 
or  acknowledged  by  the  testator,  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time;  and  such  witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator,  but  no  form  of  attestation  shall 
be  necessary. 


Sect.  II.— Who  can  make  a  Will. 


!•  Before   the  passing    1    Vict. 

r.26 1691 

1 .  Infants    • .        ih. 

2.  MaiTied  Women  ....       ib. 


3.  Idiots,  S;c 1593 

4.  Other  Persons ifr. 

Who  can  make  a  toitl  since 

the  I  Vict.  c.  26    t6. 


1.  Before  the  passing  of  the  1  Vict.  c.  26,  s.  7.]— By  the  34  &  35 
Hen.  VIII.  c.  5,  all  persons  were  capable  of  making  a  will,  by  which  to 
Revise  lands,  except  infants,  femes  covert,  idiots,  and  persoms  of  nonsane 
memory  (k). 

1.  Infants.] — Notwithstanding  this  statute  it  would  seem  that  by  the 
special  custom  of  some  places,  infants  were  empowered  to  make  a  will  of 
lands  (/) ;  though  it  is  said  that  no  custom  could  enable  an  infant  to  make 
4tni/  will  before  he  was  fourteen  years  of  age.  A  person  bom  on  the  Ist 
day  of  the  month,  at  any  time  before  twelve  o'clock  at  night,  comes  of 
age  on  the  beginning  of  the  last  day  of  the  preceding  month,  which  hap- 
pens twenty-one  years  afterwards,  and  consequently  is  competent  in  point 
of  age  to  make  a  will  on  the  latter  d&y{m). 

But  although  infauts  were  thus  restricted  from  making  a  will  as  to  ianth, 
it  was  otherwise  in  reference  to  personal  estate.  This  they  could  dispose 
of  during  their  minority,  males  at  the  age  of  fourteen,  and  females  at  the 
age  of  twelve  years  (n). 

2.  Married  Women."] — Although  the  before-noticed  act  of  the  34  & 
35  Hen.  VIII.  mentions  married  women  as  incapable  of  makinfi;  wills, 
yet  this  restriction  is  avoided  under  peculiar  circumstances.  Thus  for 
instance,  a  person  whose  husband  is  banished  for  life,  and  who  is  therefore 


Mce.  &  Wels.  675;  1  Tyr.  &  G. 
883. 

(i)  Hickson  v.  Wtftham,  1  Cb.  Cas. 
848;  Attorneii'General  v.  Jones,  3 
Price,  368  ;  Thompson  v.  Browne,  3 
IVIylne  &  Keen,  32. 

(j)  Good  title  v.  Bailey,  Cowp. 
375;  Smith  v.  Attersoll,  I  Russ.  266. 

(fc)  A  will  of  a  joint-tenant  is  not 
good,  though  the  joint-tenancy  be 
severed  before  the  testator*!  death; 


Swift  d.  Neale  v.  Rt^iertf,  3  Burr* 
1488 ;  1  W.  Black.  476.  Nor  can  a 
quasi  tenant  in  tail  of  an  estate  pur 
auter  vie  exclude  the  title  of  the  re- 
mainder-man ;  Dillon  v.  Dillon,  2 
Ball  &  Beat.  77. 

(O  Oodolph.  Orph.  Leg.  21. 

(m)  Lord  Kaym.  480,1096;  Anon. 
1  Salk.  44 ;  Vin.  Abr.  (Devise),  G. 
pi.  20. 

(n)  Harg,  Co.  Litt  89  b,  n.  6. 
y5 


r 


lonkcd  upon  u  titiliirr  mortata,  haa  biwn  eomidend  m  ■  fnn*  tde,  ■< 
lltat  iilif  coulit  therefore  make  a  willfn).  And  rren  Whefcalodbali 
«n1y  tnuioportci]  lor  n  flxed  nml  nx^n  Ihnited  period,  u  fir  «<a  ■ 
fbuiKen  fmn.  and  tlio  maritnl  nghta  are  onlj  comended,  nt  it  ntf 
■Mm  that  a  will  made  fay  the  wife  during  Ibat  p«tiod  would  be  nHfrt. 

Powsn  ormaking  n  wiU  of  Iha  tvife's  wtote  inaj-  be  alao  lumttii l» Mr 
Mbre  marriage,  stut  ihe  will  llien  be  rnabled 
nttnl.    'lliiu  wbcK  by  a  NltlemmE  made 

nuTJave,  tht>  witV't  oatato  wat  UmiUd  nfter  the  decease  oT  tial^al 
Id  lucfi  luc*  B*  the  wife  iliould  by  deed  or  will  appoiai;  ii  wmh' 
ddcd  thnl  n  will  made  by  the  wife  during  the  cirrenure  in  omnnH  d 
thla  pown  «tiB  valid  (p\  Sa  wbere  a  wniuan  Wiag  mlillcd  Is  n  if» 
t>bl«  TFVenioB  in  fee  of  landi,  by  orticU*,  prcrioua  to  her  aatti^  » 
MTved  lohcmiirn  powBT  of  diapoaing  of  all  her  odale  toaucb  a*MB# 
ahould  by  deeil  or  will  nupuinti  ami  by  Itvr  will  Bhcr  appobtod  infaiV 
of  bpr  liurband  and  cliilJivii,  tu  the  oxcJuiiDn  of  bcr  heir  at  Uw.  tbtt^ 
pAinhnvnt  was  held  good,  and  waa  oecurditi^ly  supporlrd  aganut  Bi 
heir  At  law  (q). 

In  eaics  of  thb  aart  an  exprcM  poncr  to  devite  the  estate  muU  bt  i* 
MTTfdi  M)  thai  where  by  aderi«e,  an  estate  in  fae  waa  gircalDRte 
-  comtwiliik  power  tagMr,«UinH<  dime  of  the  BaBn-aa  afaa  H^il 
progier,  without  the  coatroul  oF  her  fauibaiid,  it  « 
a  pcpii-pr  was  voiil,  w  boinj;  incnnaislEnt  with  tliE  fee  piven  to  hi-r 
first  in-itntico,  an.l  ibrit  slie  could  not  convey  without  tine  (r, 
'  property  -  ■  ■  ■ 
llsposing 
her  navings  from  such  property  ((),  or  from  her  pin-money  (h). 

A  married  woman  may  dispose  of  copyholds  by  will,  where  there  hi 
bean  a  previoui  eurrender  to  such  uies  as  >be  bball  appoint  by  «ill|i} 
The  neccuitv  of  such  a  surrender  is  not  removed  by  the  55  Geo.  Ill 
B.  1 93,  which  only  supplies  the  want  of  a  /urinal  surrender  to  the  use*  t* 
A  will,  wlnlsC  the  surrender  in  the  case  of  a  married  woman  has  been  cO)- 
wdered  (o  be  matter  of  substance. 

A  huaband  may  assent  to  liis  wife's  will,  which  will  make  it  valid,  pn- 
vided  the  nssenl  has  been  given  to  that  partienlar  iDilt(y'),  which  afandl 
be  done  when  it  was  pioved  (z) ;  tliougb  such  a  consent  under  certun  d^ 
cumstances  may  be  implied  (<i).  But  a  will  made  during  coverture,  anl 
to  which  the  husbnnii's  aasent  lias  been  given,  will  be  only  good  as  acnnC 
him,  so  tbnl  if  tho  wifii  survive  him,  sucb  n  will  woidd  be  void  a 
her  next  of  kin.  Such  a  will  must  be  proved  like  others  in 
tical  Court,  though  a  contrary  opinion  once  prevailed  (6). 

(u)  2  A'cra.  104.  (i)  F.Hiplute  y.  G<b-«»,  1  V».JBa. 

(b)  D(  Cmlton  T.   VAigU.  3  W.       46. 
Black.  1081 ;  see  Marih  v.  Ilulchln.  («)  Htrbtrl  v.   nerbrrt,    Prec.  ia 

un,  2  llos.  &  1'.  S32 :  9  Geo.  IV.  Chan.  44  ;  aod  see  Bmham  *.  B*r- 
C.32,  S.3;  2  &  3  Will.  IV.  c.  62,  chill,  3  Addams,2G3  ;  Richi.OKlal, 
S.2.  .-..--_ 

(p)  Southbif  V  .       -  - 

sea.  610.  (i>  Driver  v.  Themjnen,  4  TaaBt 

(•l)    IVrisht  V.  Cddogan.  2  Eden,  292. 

239.  Cjll  Xing  T.  BofiimwrtA,  2Stia.9l. 

(r)  Goedill  v.  Binghom,  I  B.  &  P.  (i)  Htnlty  T.  PhUlipi,  2  Alt  49. 

192  i  Doe  d.  Stevns  v.  Stott.  1  Moore  (o)  Bnth  v.  Tantr,  2  Mod.  170. 

&P.  307;  4BiDg.50S.  (A)    Stmia  v.  Baginll,   IS  Vet. 

<i)  PhcpcJi  v.  Umk.  2  Vm.  sea.  IS6. 
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Generally,  where  an  estate  is  limited  to  uses,  and  a  power  is  given  to  a 
ftme  covert  before  nuirriage  to  declare  those  uses,  such  limitation  of  uses 
may  take  effect  even  in  a  court  of  law.  But  where  there  was  an  a|[ree- 
ment  before  marriage  that  a  settlement  should  be  made  of  the  wife  s  es- 
tate, reserving  to  her  a  power  of  disposing  of  it,  which  agreement  was 
signed  by  the  intended  husband  and  wife,  but  not  sealed,  and  before  the 
marriage  the  wife  disposed  of  it  to  the  husband,  who  survived  her,  and 
devised  the  estate,  it  was  decided  that  the  title  of  his  devisee  was  such  a 
doubtful  equity  as  could  not  be  set  up  in  ejectment  against  the  title  of  the 
wife's  heir-at-law  (c).  Where  a  wiU,  made  by  a  feme  covert,  is  relied  on 
in  a  court  of  law,  it  must  be  pleaded  not  as  a  will  but  as  an  appointment  ((0* 

3.  IdiotSy  4-c.]— We  have  seen  by  the  statute  34  &  35  Hen.  VIII.  c  5, 
that  such  persons  cannot  make  a  will ;  and  the  only  question  that  arises  under 
this  head  is  as  to  quantum  of  intellect  that  will  subject  a  person  to  this  inca- 
pacity (g).  It  has,  however,  been  laid  down  that  it  is  not  sufficient  that  the 
testator  has  a  memory  when  he  makes  his  will  to  answer  familiar  and  usual 
questions,  but  he  ought  to  have  a  disposing  memory,  so  that  he  is  able  to 
make  a  disposition  of  his  lands  with  understanding  and  reason  {/)'  ^^* 
the  infirmities  of  old  age  do  not  prevent  a  man  from  making  his  wiO, 
without  such  infirmities  have  deprived  him  of  his  reason.  It  should  be 
noticed  here  that  an  individual's  competency  to  make  his  will  is  always 
presumed  until  the  contrary  be  proved ;  but  if  the  testator  be  shown  to 
nave  been  habitually  insane,  the  party  claiming  under  the  will  must  prove 
that  it  was  made  in  a  lucid  interval  (g).  Where  an  issue  as  to  a  man's 
competency  is  raised,  inferences  as  to  his  capacity  may  be  drawn  from 
the  will  itself  (A). 

4.  Other  Persons,'] — Felons  cannot  make  a  will  of  their  personal  property, 
which  is  forfeited  to  the  crown  before  office  found  (i).  Nor  can  they 
make  wiUs  of  lands  to  the  prejudice  of  the  lord  clauning  by  escheat  or 
forfeiture.  But  by  54  Geo.  III.  c.  145,  no  attainder  for  felony,  except 
high  treason,  petit  treason,  or  murder,  or  abetting,  procuring,  or  counsel- 
ling the  same,  extends  to  the  disinheriting  of  any  heir,  nor  to  the  prejudice 
of  the  title  of  any  person  except  that  of  the  offender,  during  his  life,  but 
every  person  to  whom  the  rignt  or  interest  of  any  lands,  &c.  afler  the 
death  of  the  offender  would  have  belonged,  if  there  had  been  no  attainder, 
may  enter  the  same.  Outlaws  arc  also  incapable  of  making  wills  of  their 
personal  property  during  the  continuance  of  the  outlawry,  their  goods  and 
chattels  dunng  that  time  being  forfeited  (A-).  For  the  same  cause  such  a 
will  of  aJelo^'Se  is  invalid,  though  a  will  of  lands  would  be  good(/). 

2.  Who  can  make  a  WiU  since  the  1  Vict.  c.  26.1— By  the  new  act  a 
uniform  rule  is  laid  down  as  to  the  age  at  which  wills  can  be  made.  By 
the  seventh  section  it  is  enacted  that  no  will  made  by  any  person  under 
the  age  of  twenty-one  years  shall  be  valid. 

By  the  8th  section  it  is  enacted,  that  no  will  made  by  any  married 

(c)  Doe  d.   Hodsden  v.  StarU,  2  (g)  White  v.  Wilson,  13Ve8.  87; 
T.  R.  684.                                                    5  Dav.  P.  C.  236  ;  Attornty -General 

(d)  HoTeadeD's  Sopplement,  20.  v.  Pamther,  3  Br.  C.  C.  441. 

(«)  Temporary  dclmum,  produced  (A)  9  Ves.  610;  Burr  v.  Daval,  6 

by  intoiicatioD,  is  sufficient  to  render  Mod.  59 ;  3  Mer.  85. 

invalid  a  will  made  daring  such  in-  (i)    Bac.  Abr.  Forfeiture,  (B.); 

tozicatioD ;  8  Rep.  22.  Butloek  v.  DodtU,  2  6.  &  Aid.  258. 

(/)  Marquis  of  Wineh4Ster*s  case,  (k)  Hex  v.  Cooke,  M'Clcl.  &  Y. 

6  lUp.  23;  Vin.  Abr.  Devise  (A.),  196. 

pi.  22.  (0  ^hep.  Touch.  404. 


woman  allBll  be  vnlid,  pxcept  nuh  a  will  a*  mi^t  ^ve  been  niB&tf  ~ 
inam«d  woinao  before  the  imuing  vt  this  act.      Tile  mlei  iberdbn  in  i» 

firren«  tu  married  itum«i  nnnuin ' "" 


SncT.  III.~WtlO  CtN  TXIE  DNOBR  A  WlLL.  _ 

Every  ni'ural-bom  ful^ccl  majr  take  a  beneficial  interot  tmJsC 
will  (m) :  ond  w)  mnj-  alien*  of  jicnouol  properli,-,  where  llwy  nc  mII|| 
ir«r  oilh  ihii  country  (n).  lint  iiliciw  are  not  lu'libeitj  to  ate  *  fathft 
eftaw  in  landj  i:ndcr'  a  irill,  ti  thoy  arc  not  |Mimiitl«il  by  tlie  lam*  (f  tt< 
coimirjr  ti)  obtain  any  permanent  intcrcit  in  Bucfa(a}:  Ifaoueb  wlicn  larfi 
Are  dcuwil  Id  an  alien,  tliay  will  remain  in  him  lill  office  taaoAlf). 

lu  the  con^lniclinn  of  devises  and  bequcUa  to  cbililrvn,  a  child  ra  aatK 
M  rnrrr  ia  coiiudercd  as  a  rhild  in  cat,  and  is  cntillctl  umW  alt  lliei*- 
cum«lan(;i'»  in  which  a  child  then  bom  would  be  «i)tiUcd(9}.  A  brad 
may  b;  h  devisee,  but  be  must  have  gaii)»i  a  name  hy  repntalkSi  at 
llitrefbre  n  dctisc  to  u  baslanl  en  txiitrr  ta  max.  it  vaM  (r). 

By  the  ntntnte  25  Geo.  11.  e.  G.  a  ileviw  to  an  Rlleatiog  wltneii, 
though  tlii^re  be  three  other  altwting  iHtnesacs  to  th«  will,  ia  \jM  (i). 


i 


■  Sect.  IV. — What  cjh  be  DKviaKo, 

^.Jlffvnlhtpritting  \Viei.c.1%.  IKH  |  2.  SinM  (He  jwoinj 

1 .  BiJ'ure  the  1  I  Id,  c.  ;!(i.] — An  estate  in  joint  tenancy  cannot  be  de- 
vised (/),  OS  llie  right  accrues  lo  the  jobl  tenant  (u).  Neither  Cia 
estates  toil  or  eatatcs  in  quasi  cnlail  (see  3  &  4  Will.  IV.  c  74). 

Contingent  uses,  if  descendable,  are  devisable. (i;)  And  ao  are  execs' 
toty  devises(u:);  or  a  possibility  coupled  with  on  intercst(j).  But  when 
a  testator  devised  his  real  estates  to  his  sisters  M.  and  E.,  or  to  the  mr- 
vivor  of  them,  and  to  be  disposed  of  by  her  the  aur\'i\'or  as  she  might  if 
will  devise ;  and  after  the  testator's  death,  M.,  in  the  lifetime  of  ha 
sister,  devised  her  contingent  interest,  and  survived  her  sister,  but  died 
without  republishing  her  will,  it  was  held,  that  at  the  time  of  the  devise 

(i«>  Where  an  allorney,  who  dTSws  <()  The  court,  however,  will,  if  it 

the  will  of  the  testator,  takes  a  benefit  be  pasuble,  conilnie  the  coDveyisce 
under  it,  the  case  is  to  be  considered  of  the  estate  to  pass 
with  peculiar  jeilousy,  and  the 
who  tiy  the  validity  of  the  will  i 
be  satisfied  that  the  testator  kne' 
coDtenti;  but tbeir coosideialion 
Dot  be  CDtifined   to  direct  evidei 


innN.  Thus,  ill  kIUi,  the  ««d 
luallv,*'  OT  *'  ihart  and  thare  aiihr," 
"  (0  dnd  btiieiin,"  or  "  amonpt," 
re  been  helit  sutticient  for  this  por- 
e.     Itop.  on  Lej.  322—342.  3id 


ividence  only; 


dividid,"  end  "  shan 


laUy  I, 


(n)  K-ight   ».   DupUsi 


■   Ves 


(o)  1  Bl.  Cora.  372. 

(p)  Uupleuii  y .  Alleraii/.Ctiitriil,  1 
Bro.  P.  C.  415. 

(y-)  Doe  d.  Clarke  ».  Claike,  2  H. 
Black.  399;  2  Bro.  CO.  311. 

(r)  Melham  v.  Deam  l,Duki),  1 
P.  W.  529;  fVithiRion  v.  AHam.Ci 
\et.  i  11.  423. 

(.)  TgylvT  v,  mill,  1  M.  &  Rob. 
28e. 


(r<)  Saift  V.  Robati,  3  Burr.  I-IBB; 
1  W.  blaeli.  476. 

(i)  Doed.AW«i».  Critfiifct,  1  W. 
Black.  606. 

M  Jain  v.  Roe  d.  Ptrrg  {In 
err(n'),3T.I{.eB;  5.C.  IH.BlaeLSO. 

(i)  5(/icyBV.acbc«n,2Burr.I13l; 
1  W.  BUck.  a-22,  251 ;  Dm  d.  Kaitn 
V.  Grl^thi,  1  W.  Black.  606;  and 
Bee  MoBTv.  HaKliim,  1  H.  Black.  33. 
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it  was  uncertain  who  had  the  interest,  and  consequently  that  it  was  not 
devisable  (r).  So  a  mere  right  of  entry  (after  the  estate  of  the  remainder 
man  has  been  divested  by  the  fine  of  tenant  for  life)  is  not  devisable(<). 

Rights  of  entry  for  conditions  broken  could  not  be  devised,  nor  rights 
of  entry  generally (0«  nor  rights  of  action;  neither  could  estates  be  dis- 
posed of  acquired  subsequently  to  the  date  of  the  will,  although  the  tes- 
tator used  expressions  of  the  most  manifest  intention  to  do  so  (u).  But 
the  equitable  interest  in  lands  contracted  for  would  pass  by  will,  either 
where  particularized  or  by  general  terms,  although  the  le^l  estate  was 
not  conveyed  till  after  the  will,  or  even  during  the  testator  s  lifetime  (v). 
And  a  testator  can  bequeath  a  personal  estate  to  which  he  might  be  en- 
titled at  the  time  of  his  death  (u?);  as  a  term  of  years  or  the  like(j:). 

Afler-purchased  copyholds  would  pass  by  a  previous  will,  if  surrendered 
to  the  uses  of  that  will(y).  And  where  the  lord  of  a  manor  devised  his 
manor,  and  afterwards  purchased  copyholds,  which  were  parcel  thereof 
and  holden  of  himself  as  such  lord;  it  was  determined  that  the  after-pur- 
chased copyholds  passed  under  the  devise  (z).  It  has  been  decided  that  the 
right  of  an  equitable  owner  of  a  copyhold  estate  to  dispose  of  his  equitable 
interest  by  will,  cannot  be  controlled  by  the  custom  of  a  manor  (a). 

2.  Since  the  1  Vict,  c,  26.]— By  the  1  Vict.  c.  26,  s.  3,  it  is  enacted,  that 
it  shall  be  lawful  for  every  person  to  devise,  bequeath  or  dispose  of  by  his 
will,  executed  in  manner  hereinafter  required,  all  real  estates  and  all  per- 
sonal estate  which  he  shall  be  entitled  to  either  at  law  or  in  equity  ai,  the 
time  of  his  death,  and  which,  if  not  so  devised,  bequeathed,  or  disposed  o( 
would  devolve  upon  the  heir  at  law,  or  customary  heir  of  him,  or,  if  he 
became  entitled  by  descent,  of  his  ancestor,  or  upon  his  executor  or  ad- 
ministrator; and  that  the  power  hereby  given  shall  extend  to  all  real 
estate  of  the  nature  of  customary  freehold,  or  tenant  right,  or  customary, 
or  copyhold,  notwithstanding  that  the  testator  may  not  have  surrendered 
the  same  to  the  use  of  his  will,  or  notwithstanding  that,  being  entitled  as 
heir,  devisee,  or  othcr\^se,  to  be  admitted  thereto,  he  shall  not  have  been 
admitted  thereto,  or  notwithstanding  that  the  same,  in  consequence  of  the 
want  of  a  custom  to  devise  or  suiTender  to  the  use  of  a  will,  or  otherwise, 
could  not  at  law  have  been  disposed  of  by  will  if  this  act  had  not  been 


(r)  Doe  d.  Calkin  v.  Tomkhuon,  2 
M.  &  S.  165. 

(j)  Co&dright  d.  Fowler  v.  Forretter, 
8  luist,  552. 

(0  Corbet'tcase,  1  Co.  Rep.  85  b; 
Butler^s  and  Baker*s  caus,  3  Co.  Rep. 
32  a ;  Lord  Mountjoy's  case,  Godbolt, 
17;  Co.  Litt  214  a,  266  a.  But  by 
the  new  act  all  these  rights  may  be 
devised  (1  Vict  c.  23,  s.  3),  see 
post,  1596. 

(u)  Banker  v.  Cooke  (in  error},  3 
Bro.  P.  C.  19.  But  in  equity  lands 
conti  acted  to  be  purchased  will  pass 
under  a  subsequent  devise,  Aeherley, 
V.  Vernon,  9  Mod.  78 ;  Greenhill  v. 
Grunhill,  Pre.  Cha.  320 ;  Potter  v. 
Potter,  1  Vcs.  jun.  437  ;  Green  v. 
Smith,  1  Atk.  572 ;  GrogaHh  v.  Low- 
ther,  2  Ves.  jun.  107 ;  and  though 
such  lands  descend  to  the  heir  at  law. 


yet  as  he  takes  benefits  under' the  will 
he  must  elect,  Churchman  v.  Ireland, 
1  Russ.  &  M.  250 ;  Thelluson  v.  Wood> 
ford,  13  Ves.  jun.  209;  1  Dow,  249. 
But  see  Back  r.  Kett,  Jacob,  534; 
Johnson  v.  Telford,  1  Russ.  &  M.  244. 

(»)  Green  v.  Smith,  1  Atk.  572; 
Potter  v.  Potter,  1  Ves.  sen.  437; 
Guidot  V.  Guidot,  3  Atk.  254;  Tr&t- 
taker  v.  Whitaker,  4  Bro.  C.  C.  31; 
liashley  v.  Marten,  1  Ves.  jun.  201. 

(w)  Carte  v.  Carte,  3  Atk.  174  ; 
Stirling  v.  Lydiard,  3  Atk.  199. 

(i)  Wind  V.  Jekyl,  1  P.  Wms.  674. 

(v)  Heylyn  v,  Heyler,  Cowp.  130; 
Spring  d.  titcher  v.  Biles,  I  T.  R. 
435  (D.). 

(x)  Rod  d.  Hale  v.'Wegg,  6  T.  R. 
708. 

(a)  Lewis  v.  Lane,  2  Mylne  &  K. 
449. 


ISK 


JTiUfc 


„„„„ B«wnaiiier  lotto  n— of  *  will  AduU  twill— I 

futve  for  a  tuiiilod  tim«  obly,  or  my  otkar  •pccial  eiMlatn,  omU  •«  k« 
bscn  dinxwril  "f  bjr  ttUI,  accardine  M  tb*  pMr«r  wtobwd  fa  lUiM  i 
ail  act  h«d  not  Wen  miuk,  and  aIm  to  rttalw  pm-  amtn  mt,  lAA 
|hw«  ihall  or  ak*)!  not  bs  uiy  special  acenpMil  UiMMi;  nd  wAnAtt » 
nine  (hull  W  rrechold.  cuauimnry  tn^AM.  WBant  ivl>*<  caAMiV* 
c<»fbuM,oiofii)rotlier  Mnun.aiidwbetluT  lb«HB*alMl  Wacqi 
naf  or  an  incorponal  lioreditnnent,  and  alto  to  all  eentiufgrnt,  aue^ 
«r  oilier  ftHnn  interota  ia  any  n-a)  vt  panoaal  mtalm,  wiMhtf  Atti 
tator  nun  m  ntar  not  be  aacvrituned  u  (be  peraon  or  Ofw  of  dw  P**" 
io  wHoin  the  «ain>  rMWwlively  may  U-ctune  cealed,  and  wtokcr  mm 
W  entitled  Diereto  iindor  ibi  insinnunit  by  wUItJi  ibo  mom  nepaetM 
'iipoution  tli«niif  bv  davd  or  vtU,  aad  A 


e  creot«<),  c 


if  eiiinr,ai 


indcr  any  >!iii>out)«i  thwcof  by 
to  iill  righli  of  rntry  for  cviidilioDi  binketi  and  oUi>        „ 
aUo  to  nichof  tbe  unit  ntotn.  interwta.  aiul  rigltta  nmrctive^.  M 
oUici  mil  and  p«nonnl  «tat«  •*  the  UmUIOt  nay  bo  MMAM  Hi  at  i 
time  of  hi*  death,  nolintlistuidiiif  h«  may  becoiBe  CBiitlRl  to  ifae  Mi 
sulaequcndy  to  the  exccutioii  ot  lua  vrtU. 

A  great  many  inconvenieDCei  nsulted  from  ibe  nils  Ibat  frecholdj  U 
Mpyboldi,  acquired  after  the  malung  of  a  vill,  coidd  doI  psa  by  it.  G 
fhe  Mtwnt  act,  UumftaA  (1km  iiteaittniana*  Iwre  been  remedied;  i 
by  the  23d  lection  of  thai  act  it  ii  enacted,  that  every  will  shall  be  r>J 
itrui-il,  ivilh  ri'rertiici-  li.  ihc  teal  csl.ift  and  petnonal  c^UiW  luiiijiH-i;  . 
il,  to  speuL  nnil  tiik.^  eULcl  n*  if  it  had  been  E\ei-ul.!il  ii.iii.o.lu.t^U  1»:|"j. 
tht  deothol'tbe  teslaloi'.  uulebsuuiuitrary  iutentiolisl^all appeal  byUiea^ 


i 


i.  ofiht  PuAiiniijM : 

<i.OfihiSis>mturtmi«tAt- 
utUitim  nnet  iht  1  Her. 


S.  Of  WilU  Ttlaling  ID  LuNill  . . 

I.   OflhlSiglUitttTB 

a.  qflhi  Atltilation  tefm 


1.  Of  IVilU  rdul'ni^  lo  Persorialli/.^ — A  will  to  pass  perioiidly,  mad 
before  the  Ut  Jonuai^,  1S38,  niny  be  in  any  form  and  without  an 
solemnity,  bo  mucli  kd,  that  it  is  not  necessary  that  the  name  of  tb 
testator  slioutd  appi^ar.  Ii  might  liuvc  been  written  in  pencil  or  in  ink  {t 
and  wilt  be  good  although  written  by  another  jienon,  and  not  reed  nri 
to  the  teEtntar,  or  even  seen  by  him,  if  prot'ed  to  hare  been  made  in  h 
lifetime  and  according  to  hii  iostruetions  (r). 

Bv  the  1  Vict.  c.  2G,  lhe*e  wills  are,  alter  the  lit  Januarx,  1838,  pi 
oo  the  same  footing  an  o(her8(if}. 

2.  Of  wait  relating  lo  Landu 


-By  tb 


:  5lh  a 


mcnts  devisable  either  by  force  of  the  statute  of  wilb,  or  by  this  sUiluli 
or  by  the  custom  of  Kent,  or  of  any  borough,  or  any  other  particiUar  cut 
lom,  shall  be  in  writing,  and  signed  by  the  narly  so  dcvUing  tlie  same,  a 
by  some  other  persons  in  his  presence,  and  by  his  express  directions,  an 
•ball  be  Bltesled  and  subscribed  in  the  presence  of  the  devisor  by  three  c 
four  credible  witnesses,  or  ebc  tliey  shall  be  utterly  void  and  of  none  efieci 

(6)  Swiob/pl.  4.     (r>  Sika  v. Snith, 2Pbill.B. 361.     (d)  Sttnlt.  f.  IWl 
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Under  this  section  it  has  been  detennincd  that  sealing  is  not  a  suffi- 
cient signing  of  a  will  (f ).  But  if  it  were  signed,  it  mattered  not  in  what 
part  of  the  will  the  signature  might  be.  Thus  where  a  testator  wrote  his 
will  with  his  own  hand  thus: — '*  T,  John  Stanley,  make  this  my  last  will 
and  testament,"  and  thereby  devised  the  land  in  question,  and  put  his 
seal  thereto,  but  did  not  subscribe  his  name,  the  will  having  been  attested 
by  three  witnesses  in  the  testator's  presence,  was  decided  to  be  sufficient 
to  pass  the  land ;  for  the  will  having  been  written  bv  the  devisor,  and  the 
name  being  in  the  will,  was  a  sufficient  signing  within  the  statute,  which 
had  not  prescribed  any  particular  place  in  the  will  where  it  should  be 
8igned(/). 

Where  a  will,  which  was  written  on  three  sides  of  one  sheet  of  paper, 
and  duly  attested  by  three  witnesses,  concluded  by  stating  "  that  the  tes- 
tator had  signed  his  name  to  the  two  first  sides  thereof,  and  his  hand  and 
seal  to  the  last,"  and  it  appeared  that  he  had  put  his  name  and  seal  to 
the  last  only,  but  had  omitted  to  sign  his  name  to  the  two  first  sides;  it 
was  decided  that  the  will  was  duly  executed,  as  whatever  might  have 
been  the  testator's  former  intention,  it  was  abandoned  by  the  final  signa- 
ture made  by  him  at  the  time  of  executing  the  will(g).  But  in  another 
case,  a  will  was  prepared  and  written  on  five  sheets  of  paper,  and  a  seal 
affixed  to  the  last,  and  also  the  form  of  attestation  written  on  it.  The  will 
was  then  read  over  to  the  testator  in  the  presence  of  three  witnesses,  who 
afterwards  subscribed,  and  the  testator  set  his  mark  to  the  two  first  sheets 
in  their  presence,  and  attempted  to  set  it  to  the  third,  but  being  unable 
from  the  weakess  of  his  hand,  he  said,  **  I  cannot  do  it,  but  it  is  my  will." 
After  this  the  three  witnesses  went  awaV)  being  desired  to  come  again. 
The  testator  died  without  setting  his  mark  to  the  three  last  sheets.  Lord 
Mansfield  considered  the  will  was  not  duly  executed,  for  when  the  tes- 
tator signed  the  two  first  sheets  he  had  an  Intention  of  signing  the  other 
sheets,  but  was  not  able,  he  therefore  did  not  mean  the  signature  of  the 
first  two  sheets  as  a  signature  of  the  whole  will,  and  consequently  there 
was  no  signing  to  satisfy  the  statute  (A). 

A  signature,  however,  by  a  third  party,  in  the  presence  of  and  by  the 
direction  of  the  testator,  is  good ;  and  where  the  testator  cannot  write,  a 
mark  made  by  him  was  a  sufficient  writing  (i). 

2.  Of  the  Attestation  before  the  passing  of  the  1  Vict,  c,  26.] — The  sta- 
tute of  frauds,  as  we  have  seen,  required  that  the  will  should  be  attested 
by  three  or  four  credible  witnesses  in  tlie  presence  of  the  testator.  But  it 
has  been  decided  tliat  there  is  no  necessity  that  they  should  be  all  present 
at  the  same  time,  nor  that  the  testator  snould  actually  sign  in  their  pre- 
sence; his  acknowledgement  of  his  handwriting  is  sufficient,  although 
made  to  the  several  witnesses  at  different  times  {j) ;  and  a  will  of  lanos, 
regular  in  other  respects,  was  held  to  be  good,  although  none  of  the  wit- 
nesses saw  the  testator's  signature,  and  only  one  of  them  knew  what  the 
paper  was  (/;).     A  general  attestation  was  sufficient,  as  all  that  the  sta- 


(e)  Smith  v.  Etans,  1  Wils.  313. 

(j^)  Lemayne  v.  Stanley  ^  3  Lev.  1 ; 
Grayson  v.  Atkinson,  2  Ves.  sen.  454 ; 
18Ves.  183. 

(g)  Wiiisor  v.  Pratt,  6  Moore,  484 ; 
2  B.  Ac  D.650. 

(A)  Right  V.  Price,  1  Dougl.  241. 

(t)  Lemaine  v.  Stanley,  Freem. 
538. 

{J)  Grayson  v.  Atkinson,  2  Ves.  sen. 


454;  and  see  Morrison  v.  Tumour, 
18  Ves.  jun.  183;  Ellis  v.  Smith,  I 
Ves.  Jan.  1 1 ;  Westboach  v.  Kennedy, 
1  Ves.  &  B.  362. 

(k)  White  V.  British  Museum  (Trus- 
tees), 6  Bing.  310;  3  M.  &  P.  689; 
Wright  v.  Wright,  5  M.  Ac  P.  316;  7 
Biog.  457 ;  Johnson  v.  Johnson,  1  C.  6c 
M.  140;  2  Tyr.  73. 


ioQ  fnm  i^^l 
si  ihKl  toiH 


i5»8  truu. 

nili  of  tiKoi*  TH\uini  to  b«  done  «ai  tliit  tite  I 
vill,  in^  thai  th*  «ri(n<^vHn  sliuuM  put  ihejr  nmrn 

II  wfll  bo  lalfidMit  aImi  if  t}|p  tMtKior  w«t  In  &  liluatioofr 
n^Al  MC  tlie  V.  ilnf  mc«  allcit,  nllhough  h  be  not  pnn-Ysl  ih 
■M  tlitin.  Hcdci:  vrliercit  nppeon  llial  tbc  tc>t«lor  U  loo  n««Jita(nlHt 
of  twd,  and  it  ii  duubtful  'wli«l]i«r  thir  attrstalion  wu  li^vd  in  (In  b*^ 
room  or  ihc  room  adjuintn^.  it  will  be  a  qiii>tiiun  fur  lh«  jiirv  ti>  dMc^ 
tnine  whether  Ui*  njlf  wni  *ign«l  in  n  lituatioii  tn  whirh  he  ml^t  wat'i. 
and  l(  it  vrrc,  llic  inmtruiuetit  will  be  t:ood(n).  Hut  wh«n  tlie  tO^ag 
vilncnci  retired  Ituid  the  room  where  (he  tMrtfltur  bad  vigDrd,  ud  ^■ 
MTibed  ihrir  iiniiivK  ill  an  adjuiiiing  room,  and  tlin  Jurjr  found  di«t  6ib 
on*  purl  of  iho  tMlator's  raom  a  oftwan,  by  inoUnrng  ttitnaelf  liffwd^ 
trilh  hi)  hend  oul  uf  dour,  rnifiht  have  Keen  llio  irititFucs,  hot  UmI  Ibe 
teUator  wu  not  in  nieb  *  iitiiMian  iii  tlie  Toom  lliiA  hv  might  hat*  Na 
Ihem,  it  «H«  drtiTRiintd  lh*t  the  will  wu  not  diilynUc!>lcd(N}.  And  if  ■ 
IfulBlor  \it  in  a  utiitc  of  inaenHbilitv  when  Iiih  will  U  atlcnisd.  the  oiB  ii 
not  duly  excculcd  neeunliiii;  tn  tJin  nifaning  of  llie  ainttile  oT  fiud^ 
nlthoufih  he  be  corporally  prifMnl  (ii). 

In  Dili.-  case  a  Uttatrix  irent  la  her  nltomey's  oSice  to  execale  her  «iiL 
being  an  invalid,  ihc  exemted  io  her  carriage,  lite  lntii«ta»  otten^ 
her.  After  having  uen  tlie  escculian  thcjr  retinned  to  the  t>fRoe  to  Mb- 
mkSm  it,  «Dd  the  curiaga  wai  pnt  buk  to  Uw  wmdiiw  of  At  ofia 
through  which  she  mighl  have  Been  what  pasted:  it  was  held,  thai  the  will 
uas  iU'll  oxrtiitfii(jj).  U"t  where  the  iviuiesses  aubscribed  tlifir  iiami 
at  a  wiiidoH'  in  n  puasagL'  where  lliey  caitld  only  see  a  part  of  the  bed  aa 
which  the  testiitor  Iny,  and  lie  cuuld  not  at  he  lay  there  see  them  atlea 
the  will,  it  was  held  not  to  be  duly  execuled(o), 

A  will  or  codicil  containing  a  deviae  of  reel  eatalet,  and  not  prop*d» 
executed,  will  be  considered  good  if  it  be  eontinncd  by  a  siib?«]ucii[  codiL^ 
properly  attested,  although  the  niU  be  not  annexed  to  the  codicil,  sad 
though  the  witnesses  vtlio  attested  the  codicil  did  not  sec  the  will,  tliou^ 
in  Buch  a  case  (he  instrument  relied  on  ni  confimting  a  previous  one 
should  dialinclly  refer  to  it.  Thus  where  the  testator,  by  several  unwit- 
neucd  codicils  subsequent  to  his  will,  icfl  a  freehold  house,  «cquirtd 
among  atlier  cEiates  since  the  dale  of  the  will,  to  hit  daughter,  and  be 
allerwards  made  llic  following  codicil,  which  was  duly  attested,  "  I  make 
this  0  further  codicil  to  my  will;  I  give  and  devise  alt  real  esUtes  pur- 
chased by  me  since  the  execution  of  my  said  will  to  the  trustees  therein 
named,  their  heirs,  &c,  to  the  uses  and  upon  the  trusts  ttierein  expresed 
concerning  the  residue  of  my  real  estates,"  it  was  held  that  the  hon*e 
passed  to  Uic  trustees  and  not  la  the  daughler(r). 

But  an  unattested  leslomentflry  paper  cannot  pass  an  interest  in  real 
cilate  unleaa  it  he  clearly  referred  to  in  a  will  duly  uttesled,  so  that  there 
can  be  no  doubt  oh  to  ihe  identity  of  the  paper.     It  cannot  be  iucorpo- 


BHrHtll.  *  Ad.  fit  El.  20;  6  Nev.  & 
M.  S39. 

C.&P.  488;  M.  icM.  13. 

(n)  Dm  d.  H'nVftl  v.  Mnnif-ld,  1 
M.  jc  S.  294 ;  and  see  Urodctiek  y. 
Bradtriek.  1  P.  W,239;  JWorrisoFi  ,. 
''n«/>I,  l9Vef.JDti.671i  mnchtUta 


(fli   Right  i 

DDUEl.'2'tl. 

99;  Dick.  586 

(,)  Clsrk  V 

.  Cn^ttT  r.  Price,    1 
.  Dad.,  1  Bra.  C.  C. 
Il-ard,  4  Bro.  P.  C. 

ELiaa."""'"" 

V.  llMa,.   1  Adol.  & 

Antld,  l9Vef.jDt 
V,  Wauehef.  3  Rai 
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rated  in  the  will  merely  because  it  is  found  in  the  same  cover  therewith 
indorsed  as  being  the  party's  will  («). 

It  should  be  noticed  that  the  attesting  witnesses  need  not  express  in 
the  memorandum  of  attestation  that  they  subscribed  their  names  in  the 
presence  of  the  testator,  although  it  is  a  matter  to  be  left  to  a  jury  whe- 
ther they  did  so  subscribe  in  the  testator's  presence  or  not(r).  And 
where  all  the  witnesses  were  dead,  and  the  attestation  was  ''  signed,  sealed, 
published,  and  declared  in  the  presence  of  us,"  upon  the  proof  of  the 
handwriting  of  the  witnesses,  the  Court  held,  that  it  was  for  the  jury  to 
determine  whether  they  had  signed  in  the  presence  of  the  testator  or 
not  (s). 

The  whole  of  the  will  should  be  present  when  the  attestation  is 
made  (f).  It  seems  doubtfid  whether  the  attestation  be  valid  when  the 
witnesses  only  saw  the  last  sheet  of  the  will.  But  it  is  not  necessary 
that  the  testator  should  declare  the  instrument  executed  by  him  to  be 
his  will,  or  that  the  witnesses  should  attest  or  see  every  page.  Indeed  if 
there  be  not  positive  evidence  that  the  entire  will  was  not  in  the  room,  the 
question  whether  it  was  so  or  not  is  a  question  of  fact  to  be  left  to  the  de- 
termination of  the  jury  (m). 

Where  the  testator  is  blind,  it  has  been  decided  that  it  is  not  necessary 
to  read  over  the  will  previous  to  the  execution  in  the  presence  of  the  at- 
testing witnesses  (jr). 

3.  Of  the  Publication.'] — Under  the  statute  of  frauds  a  publication  of  the 
will  was  considered  necessary  (y) ;  but  the  mere  delivery  of  an  instrument 
as  a  deed  was  held  to  be  sufficient  (z) ;  or  a  publication  may  be  presumed 
from  circumstances  (a).  So  an  attestation  of  delivery  is  equivalent  to  an 
attestation  of  publication  (6),  and  the  publication  to  one  witness  is  suffi- 
cient (c). 

4.  Of  the  Signature  and  Attestation  since  the  1  Vict,  c.  26.] — By  the 
9th  sect,  of  this  statute  it  is  enacted,  that  no  will  shall  be  valid  unless  it 
shall  be  in  writing,  and  executed  in  manner  hereinafter  mentioned,  (that 
is  to  say),  it  sh^  be  signed  at  the  foot  or  end  tliereof  by  the  testator,  or 
by  some  other  person  in  his  presence  and  by  his  direction ;  and  such  sig> 
nature  shall  be  made  and  ackuowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time  ;  and  such  witnesses  shall 
attest  and  shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary  (c/). 


(«)  Wilkinson  r.  Adam,  1  Ves.  & 
B.  446;  Smart  v.  Pnijtan,  6  Ves. 
560 ;  De  Bathe  v.  Fingal,  16  Ves. 
167. 

(r)  Brice  v.  Smith,  1  Willes,  1. 

(f)  Croft  ▼.  Pawlett,  Stra.  1109  ; 
Trimmer  v.  Jackson,  4  Burn's  Eccl. 
L.  130. 

(t)  Lea  ▼.  Libb,  3  Mod.  262. 

(m)  Bond  V.  Seawell,  3  Burr.  1776; 
1  Bl.  Rep.  407,  422, 454. 

(x)  Phil.  Ev.  vol.  i.  p.  502. 

iff)  3  Atk.  161,  n. ;  7  Taunt.  356. 

(x)  Trimmer  V,  Jackson,  Burn's  Eccl. 
Law,  117  ;  8  Vin.  Abr.  125,  pi.  13. 

(a)  Wallis  V.  WallU,  4  Burn's  Eccl. 
Law   114. 

(6)  Ward  v.  Swift,  1  C.  fie  M.  175. 


(c)  White  V.  British  Museum  (Trus» 
tees),  6  Bing.  310 ;  3  M.  fie  P.  689. 

(d)  It  has  been  suggested  by  a 
learned  author  on  this  subject,  that 
although  no  form  of  attestation  is  re- 
quired, yet  that  it  will  be  advisable  to 
add  one,  and  the  following  has  been 
given : — "  Signed  by  the  above-named 
(testator)  in  the  presence  of  us,  present 
at  the  same  time,  who  have  heieuoto 
signed  our  names  as  witnesses^  thereto, 
in  the  presence  of  the  said  (testator), 
and  in  the  presence  of  each  other." — 
Names  of  two  witnesses  To  avoid  all 
doubt  it  will  be  proper  for  both  wit- 
nesses to  subscriM  together  in  the  ac- 
tual presence  of  the  testator. 


^  lb*  I  Oth  tecL  it  u  micie^  lint 
etae  of  an;  p<>w«,  iliall  br  viilid,  an 
hmhAcbra  mpitti ;  uitl  nay  «iii 
fl^rwl,  •baO.  *i>  flir  oi  mpecU 

nliil  ntcutlon  of  ■  pawn"  of  iwpoiDtmmt  hj  wQI,  nuwi ._, 

•hall  have  brvn  txpnaij  rt^iiraduiM  •  will  tnsde  in  tbc  cxnviH  tfH 
power  ihoulil  be  ctvcated  nith  tome  «d<lilioD«l  or  odm  tarn  rf«""~ 
or  Kiltiiinity. 


B^  *ccl.  1 1  il  is  fiirtluT  enacted,  that  txtj  maiStt  bdag  in  Mil 
atTTioc,  or  nny  niBriiicr  or  waiiuin  Whig  oi  hh.  may  &fmt  of  Ul  f 
toiuil  t*UU'  lu  hv  iuIkIiI  IiftTc  [lone  before  llic  luakioi;  of  tliia  act. 

By  Kcl.  12  it  it  hutlicr  tnncted,  tluit  this  act  shall  ttoi  ptqaJto 
aflect  lui.VDfthcpraviuoiuicoiKBiiiffdin  an  act jmbmI  mllioelmtfbr 
of  tlifl  rcigu  of  lua  Mqjiwty  King  Gooi^  the  Fourlb  and  llw  finl*«( 
th«  rttimn  of  lii«  lata  Majeaty  King  Willuun  tbc  Pourtli,  iiitiUiM  "  JUJ 
to  amend  uideuiiMilidBto  the  La«»  relating  lu  tlicravoribeRnallEar 
Na|Mctiiig  the  wiUi  of  |>et^  officcra  and  WKiaen  in  the  tvrtlmirf,* 
nan-conunifsotied  offiocn  of  marine*  and  marincrt,  au  far  aa  raUlaaW  A 
iragvx,  pny,  priae-moncy,  bounty-money,  ond  alloiraiicea,  or  ollitt  Ptm 
payable  iu  rrapcct  of  lerrioe*  in  her  inajeity'a  anvy, 

Bjr  icct.  13  it  ii  flirthcr  enacted,  that  every  wilt  executed  in  nM 
hReinbefore  required  ahall  be  valid  withfiut  any  other  fuUialiaa  Am 

By  «■«.  14  it  ia  further  rnacleil,  ihnl  if  niiv  persotl  who  ahall  attest 
exituliiiii  of  a  will,  ,}iiill,  iU  lii,'  lim.j  ■■(  i1k'  .  wcutloa  thereof,  oral  i 

execution  lheri.-ut;  buiIi  uiU  sliall  iiu(,  uu  tliut  acoouiit,  be  invalid 

By  sect.  16  it  is  further  enacted,  that  if  any  perMin  shall  attest  llie  c 
cutioD  of  any  will,  to  whom  or  to  whose  vrifc  or  husband  any  beocfii 
devite,  Icgncy.  estate,  inli^rest,  gill  or  appointrneni,  of  or  alTiKrtiiig  any  i 
or  personal  nlale,  (other  than  and  except  charges  and  directions  for 
payment  of  any  debt  or  debla,)  shall  be  thereby  given  or  made,  n 
devise,  legacy,  intercat,  gift  or  appointment,  hIibII,  so  far  only  as  cohh 
■neh  person  attesting  the  execution  of  sui^h  will,  or  the  wife  or  huilx 
of  such  person,  or  any  person  claiming  under  such  person,  or  wife  or  Ii 
band,  be  utterly  null  and  void,  and  such  person  to  attesting  sliall  be 
mitted  us  a  witness  to  prove  the  execution  of  such  will,  or  la  prove 
indidity  or  invalidity  thereof,  notwithstanding  such  devise,  It^ncy,  eati 
interest,  gift  or  appointment  mentianed  in  such  will. 

By  sect.  16  it  IS  further  enacted,  that  in  case  by  any  will  any  rfa) 
personal  estate  ahall  be  chat^d  with  any  debt  or  debts,  and  any  cre^l 
or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so  chaised,  s) 
attest  the  execution  of  such  will,  such  creditor,  notwithstan^ng  r 
charge,  sliall  he  admitted  a  witness  to  prove  the  execution  of  the  will, 
to  tvove  the  validity  or  invaliiUty  thereof. 

By  sect.  1 7  it  is  further  enacted,  that  DO  person  shall,  on  account  of 
being  an  executor  of  a  will,  be  inconipetciit  to  be  adtnilted  a  witness 
prove  the  execution  of  the  will,  or  a  witness  to  prove  the  validity  ot  io' 
lidity  thereof. 
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Sect.  VI.— Of  the  Revocation  of  Wills. 


6.  Revocation  in  the  Case  of  a 

Mule  by  Marriage  and  the 
Birth  of  a  Child  before  the 
passing  of  the  1  Vict,  c.  26  1604 

7.  Bevocation  by  Marriage  since 

the  passing  1  Vict.  c.  26  •  • 

8.  Revocation  by  an  Alteration 

of  Testator* s  Estate  be/ore 
the  passing  1  Vict.  c.  26  . . 

9.  Effect  of  a  subsequent  Con- 

veyance since  the  passing  1 
Vict.e.26    


1606 


ib. 


1608 


1.  Generally    1601 

2.  By  Tearing,  Cancelling,  Al- 

teration, i^c.   before  the  1 
Vict.c.26   ib. 

3.  Revocation  by  Tearing,  Can- 

celling,  Alteration,  6^c.  since 

the  passing  1  Vict.  c.  26  . .  1602 
4«  Revocation   by  a   subsequent 

Will  before  the  passing  1 

Vict.c.26    1603 

5.  Revocation   by  a  subsequent 

Will  since  the  passing  of 

the  I  Kiel.  r.  26 1604 

1.  Generally.'] — By  the  29  Cha.  II.  s.  6,  it  was  enacted,  "  that  no 
dcTise  in  writing  of  lands,  tenements  or  hereditaments,  nor  any  clause 
thereof,  shall  be  revocable,  otherwise  than  by  some  other  will  or  codicil  in 
writing,  or  other  writing  declaring  the  same,  or  by  burning,  cancelling, 
tearing  or  obliterating  the  same  by  the  testator  himself  or  in  his  presence, 
and  by  his  directions  and  consent ;  but  all  devises  and  bequests  of  lands 
and  tenements  shall  remain  and  continue  in  force  until  the  same  be  bum^ 
cancelled,  torn  or  obliterated  by  the  testator  or  his  directions,  in  manner 
aforesaid,  or  unless  the  same  be  altered  by  some  other  will  or  codicil  in 
writing,  or  other  writing  of  the  devisor,  signed  in  the  presence  of  three  or 
four  witnesses  declaring  the  same,  any  former  law  or  usage  to  the  con- 
traxy  notwithstanding.' 

Dj  sect.  22  it  is  enacted,  "  that  no  will  in  writing  concerning  any 
goods,  or  chattels  or  personal  estate,  shall  be  repealed,  nor  shall  any 
clause,  devise  or  bequest  therein  be  altered  or  changed  by  any  words  or 
will  by  word  of  mouth  only,  except  the  same  be  in  the  life  of  the  testator 
committed  to  writing ;  and  after  the  writing  thereof  read  unto  the  testator 
and  allowed  by  him,  and  proved  to  be  so  done  by  three  witnesses  at 
least" 

2.  By  Tearing,  Cancelling,  Alteration,  S^c.  before  the  1  Vict.  c.  26.] — 
To  constitute  a  revocation  by  tearing,  &c.  such  an  act  must  be  done 
amino  revocandi  (e),  and  must  be  completed.    Hence  where  a  testator  had 

auarrelled  with  one  of  the  devisees  named  in  his  will,  and  in  consequence 
lereof  began  to  tear  the  will  in  a  fit  of  passion  with  an  intention  of  de- 
stroying it;  and  having  torn  it  into  four  pieces,  he  was  prevented  fixun  pro- 
ceeJung  further;  partly  through  the  efforts  of  a  bystander,  and  partly  by 
the  entreaties  of  tiie  devisee;  and  he  afterwards  became  calm,  and  having 
pat  by  the  several  pieces,  expressed  his  satisfaction  tliat  no  material  part 
of  the  writing  had  been  injured,  and  that  it  was  no  worse.  It  was  held, 
under  these  circumstances,  that  it  was  properly  left  to  the  jury  to  say 
whether  he  had  completely  finished  all  that  he  intended  to  do  for  the  por- 
poie  of  destroying  the  will,  and  the  jury  having  found  that  he  had  not,  the 
uourt  refused  to  disturb  the  verdict  (/). 

A  testator  who,  subsequently  to  the  making  his  will,  has  become  insane, 
cannot  revoke  such  a  will,  and  if  he  obliterates  it,  it  will  be  pronounced 
fbr  m  its  original  state,  if  that  can  be  ascertained  (g). 

(t)  Bwrtmnhaw  v.  Gilbert,  Cowp.  (f}  Deed.  Perkei  v.  Perkee, 3 B.& 

58;   Lofft,  465;   and  see  Sutton  yr,      A.  489. 

Sutton,  Cowp.  812.  (g)  Serubw  v.  Ferdham,  1  Addams, 

74. 


IMS  H'iUi. 

BoS  V  <b«  ttaalat  Iwtc  eomplrteil  lui  intentinn,  it  will  not  n 
tbon^  die  «in  be  imI  wbollf  deatioycd.  Thus  a  flight  l«i»iig  of  >  vil, 
nd  ttimnng  h  in  the  finv  «^  >  delibenxti:  itoeat  to  consuioe  il,  bj  iW 
iMtaav,  thoagh  it  fall  cfll  end  b  [itewrved  by  a  bystimdcr  wilhoai  Iil< 
eaaMiimkDo*t«4eciiBailficianlrfm>cati<iii(A).  And  nhere  theniR 
ifanlieatM  of  •  «4I,  one  id  the  niitody  of  tbc  tediitot'  and  Iht  other  iwt, 
md  the  (olalor  nnceli  [hat  whidi  is  in  liii  nutody,  it  is  tin  cSccnuloD- 
edfiiig«rboUi(i>. 

A  tMriug  off  tbc  Mot  or  cfliifiDg  tbc  MgnMure  at  the  end  of  tbe  «ilt 
In  tb*  MMatcr,  will  be  caiuld«rrd  u  on  intmlion  aa  bi«  part  t»  renib 
tie  nil;  osd  If  •  «(U  br  Teund  b  his  ]KRBeadon  in  this  ttatc,  it  inD  be 
ywemwed  to  hare  beat  done  by  liintself  (A). 

Whns  •  loutor  oblilenilcs  a  perticulor  clautc  or  slrikfs  out  the  hub 
tt  ■  pMUmbr  dniMc,  allliauKh  that  dpviwe  be  one  of  tiro  to  wbim  i 
jontt  talatf  in  Tm  b*d  heea  d«vi«ed,  it  will  oii1y  operate  as  a  reTocaluB 

ClmmtoU).  Soifparlof  oneibeetof  awilt,  conaininjC  oracTtraldma 
torn  oil  or  cut  through,  tbe  other  sheets,  together  willi  tbe  signalaiB, 
■OeauttioB  and  to  forth,  renisiniDg  in  the  original  Htstc,  this  weuU  ind) 
revoke  the  psrt  tctoiJly  so  cut  or  tam,  and  would  not  CDure  to  ■  tener 
tioa  of  the  irhole  will  (in). 


«  of  a  abeet  of  piper,  end  aiterted  by  Ituee  « 
d  by  ttnting  that  llie  testator  had  sieiX'd  bis  nan 
fint  9id.s.  Hiid  liis  boiui  KTid  =cal  lo  l\w  laal.  Il  appeared  ll 
noine  and  sea]  al  ihi'  end  of  the  will,  but  did  iiol  aign  bis  iiat 
first  tides;  and  he  afterwards  altfrcd  bis  will,  which  was  neici  reaigned 
R-pub1isbed  or  re-atlested,  but  3  fair  copy  of  it  was  Hnerwards  made: 
to  which  he  added  one  itiU^rlineatlon,  not  affecting  his  real  estate,  bol 
the  copy  v/m  never  signed,  published  or  attested.  This  wiU  and  the  bi 
copy  were  found  lock^  up  in  a  drawer  al  the  residence  of  the  testator.  I 
was,  under  these  ciicunislouccs,  held,  that  the  will  waji  well  executtd 
•nd  Ibat  there  was  no  revocation  of  it  as  il  originally  stood,  as  the  altera 
tioluand  obliterations  were  merely  demonstrations  of  a  future  intent  of  Ibi 
tettator  to  execute  another  will,  which  was  never  earned  into  eirecl(n). 

If  a  will  duly  execuled  he  destroyed  in  the  life-time  of  the  testato 
without  his  authority,  it  may  be  established  upon  satisfactory  evidence  o 
tbe  execu^oQ  and  contents  of  the  instrument,  and  of  its  having  been  • 
destroyed  (o). 

3.  Rerocatian  bv  Trarine,  Cancelling,  Alteration,  Ijc.  since  the  prnsutg  « 
1  I'ici.  r.  2fi.] — The  words  of  the  new  act  with  reference  to  revocatiiK 
by  tearing,  Sic.  are,  that  no  will  or  codicil  shall  be  revoked  otherwit 
than  by  buniing,  tearing,  or  otherwise  destroying  the  same  by  the  teslatoi 
or  by  some  person  in  his  presence  and  by  his  direction,  willi  the  intentio 
of  revoking  the  sume(p). 

And  by  sect,  21  it  is  enacted,  that  no  obiiteralion,  iuterlin cation,  c 
other  alteration  made  in  any  will  after  the  execution  thereof  shall  be  vaU 
or  have  any  effect,  except  so  far  as  the  words  or  effect  of  tlie  will  befbr 


(h)  BilA  d. 

hie 

.TM- 

nal,2W. 

Black.  1043. 

(i)  Burltnth 

Gitbt 

r(.  Cowp. 

M ;  Loin,  465 

ik)   Umhill 

1.  La 

nr^cll 

3  llagg. 

Eccl.  n.  56B. 

(0  Urkii, 

.  Larkiui. 

3B.&P 

16;  Short  d.G 

Hrtit 

v.&n 

/.,4Eul 

419;  t  Smilh, 

96. 

ruby  V.  Firriihan,  1  Addan 


(n)  ICiniorv.Frotl,  5Moi 
2  D.  &  B.  650. 

(d)  Trtetlgan  t.  Tr«Hl«ini 


e.4B4 
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such  alteration  shall  not  he  apparent,  unless  such  alteration  shall  he  exe- 
cuted in  like  manner  as  herein  before  is  required  for  the  execution  of  the 
will ;  but  the  will,  with  such  alteration  as  part  thereof,  shall  he  deemed 
to  be  duly  executed,  if  the  sisuature  of  the  testator  and  the  subscription 
of  the  witnesses  be  made  on  the  margin  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite  to 
a  memorandum  referring  to  such  alteration,  and  written  at  the  end  or 
some  other  part  of  the  will. 

4.  Revocation  by  a  subsequent  Will  before  the  passing  of  1  Vict.  c.  26.] 
— In  order  to  constitute  a  second  will  a  revocation  of  the  former,  it  is  not 
necessary  that  such  second  will  should  contain  any  express  clause  of  re- 
vocation. If  it  be  inconsistent  with  the  previous  will  it  will  be  sufficient 
for  this  purpose  {q),  Thus,  a  power  given  by  a  will  and  codicil  to  sell  to 
certain  persons  at  a  fixed  price,  was  considered  to  have  beeu  revoked  by 
a  subsequent  codicil  devising  the  same  premises  to  trustees  to  be  sold  for 
the  payment  of  debts  and  subject  thereto  upon  the  tnists  of  that  will(r). 
But  where  a  posterior  will  was  found  by  a  jury  to  contain  a  different  dis- 
position from  a  former  one,  but  the  particulars  of  that  difference  were  un- 
Known,  and  the  will  itself  was  not  produced,  it  was  decided  that  it  was 
not  a  revocation  of  the  first  (s).  So  a  former  will  is  not  reversed  by  a 
subsequent  will  afterwards  cancelled  by  the  testator  (t). 

If  a  subsequent  will  be  not  whollj/  inconsistent  with  the  previous  one,  it 
-will  be  a  revocation  only  pro  tanto,  and  such  parts  of  the  two  instruments 
as  are  not  inconsistent  will  be  binding  (u).  There  must,  therefore,  be  an 
inconsistent  disposition  in  the  whole  or  in  part,  and  if  there  be  an  incon- 
ristency  in  part,  it  is  a  revocation  of  that  part  only.  Or  where  a  testator 
devises  an  absolute  estate  in  fee  to  A.  and  afterwards,  by  a  subsequent 
devise,  gives  him  only  an  estate-tail  in  the  same  land ;  it  is  a  revocation 
to  the  extent  of  the  difference  between  an  estate-tail  and  an  estate  in 

fee  (ar). 

A  declaration  of  a  subsequent  intention  to  revoke  a  will  will  not  be 
sufficient.  Thus,  one  devised  his  personal  estate  to  A.  and  his  real  estate 
to  B.  and  afler  A.'s  death,  and  the  devisor  having  acquired  other  real 

Sroperty,  some  by  devise,  and  some  by  purchase,  he  made  a  second  will, 
isposed  by  name  of  his  afteivacquired  testamentary  estate  to  C,  and  then 
added,  ''  as  to  the  rest  of  my  real  and  personal  estate  I  intend  to  dispose 
of  it  by  a  codicil,  hcreafler  to  be  made  to  this  my  will."  This  was  lield 
to  be  no  revocation  of  the  first  will,  whether  considering  that  he  meant  to 
include  the  same  property  therein  devised,  because  it  was  a  mere  declaration 
of  an  intent  to  dispose  of  it  in  future ;  and  non  constat  that  such  disposi- 
tion would  be  inconsistent  with  the  first  will ;  nor  is  it  any  revocation, 
considering  that  he  meant  only  to  include  his  afWr-purchased  property 
not  before  devised,  and  his  personal  estate,  the  bequest  of  which  had 
lapsed  by  the  death  of  A.  (y).  In  all  cases  to  revoke  a  clear  devise,  the 
intention  to  revoke  must  be  as  clear  as  the  devise  (x). 


(q)  3  VVils.  511,  512. 

(r>  Bridger  v.  Rice,  IJ.  &  W.  74. 

(j)  Goodright  d.  Rolfe  ▼.  Hancood, 
7  Bro.  P.  C.  489 ;  2  VV.  Blk.  937  ; 
Lofft,  282, 558 ;  3  Wils.  497  ;  Cowp. 
87. 

(()  Goodright  d.  Glatisr  v.  Clatitr, 
4  Burr.  2512 ;  Lom,  575. 


(u)  Wild  V.  Acton,  2  £q.  Cas.  Abr. 
777,  pi.  26. 

(x)  Hancood  v.  Goodright,  Cowp. 
90. 

(y)  Thomas  d.  Jones  v.  Evans,  2 
East,  488 ;  Winsor  v.  Pratt,  5  Moore, 
484 ;  2  B.  &  B.  650. 

(s)  Doe  d.  Hearle  v.  Hieks,  8  Bing. 
475 ;  1  M.  &  Scott,  759. 
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the  ciicumstances  of  the  case  are  aucli  as  to  rebut  Euch  an  implicatioli, 
tbti  rule  will  not  apply.  Thua,  where  A.  by  will  provided  au  annuity  foe 
B.,  Tith  whom  he  coliabitcd,  and  directed  hii  trustee  and  executor,  out  of 
hii  real  estate,  iu  case  he  should  have  any  child  or  children  by  B^  to 
raise  3000^.,  to  be  paid  to  and  amongst  his  said  children,  and  devised  the 
lemniuit  of  hi«  estate  over  to  several  of  liis  relatives.  He  alterwardt 
married  B.,  aud  had  several  children  by  her;  end  it  was  held,  tliat  such 
subsequent  marriage,  and  the  births  tliat  followed,  did  not  revoke,  as  the 
children  had  been  therein  conteraplalei!  and  nrovided  for  (/), 

A  second  marriage  and  the  birth  of  children  is  not  a  revocation  of  K 
vQI  made  in  favour  of  tbc  children  of  a  former  marriage  nnd  au  illegiti- 
mate child,  where  the  second  wife  has  aliunde  some  real  property  settled 
on  her  and  het  issue,  and  wlierc  Che  deceased  had  fuli  knowledge  of  the 
existence  of  such  will  (oi).  And  it  seems  that  a  second  marriaee,  and  the 
biich  of  cliildreii,  will  not  operate  to  revoke  a  will,  if  such  diildren  would 
not  be  benelited  thereby.  As  for  example,  where  the  testator's  proper^ 
consists  wholly  of  really,  end  there  was  an  heir  apparent  bj  a  former 
marriage,  since  all  the  property  in  that  case  would  go  to  such  hei[(n). 
But  it  has  been  decided  in  the  ecclcaiaaticaJ  courts,  that  a  will  of  per- 
sonalty may  be  revoked  by  marrying,  and  the  birtli  of  a  child,  although 
the  child  died  in  the  testator's  life-time  (o). 

It  seems  doubtful  whether  such  implied  revocations  may  be  rebutted 
by  evidence  of  parol  dcclaratiuna  of  the  tetlator,  made  after  the  events 
that  he  meant  his  will  to  slBnd(p). 

7.  ReBocation  bt/  Marriage  under  the  1  Vict.  c.  2G.]— By  the  ISth  sect 
of  this  statute  It  U  enacted,  that  every  will  made  by  a  man  or  woman 
shall  be  revoked  by  bis  or  her  marriage,  except  a  will  made  in  exercise  of 
8  power  of  appointment,  when  tlie  real  or  personal  estate  thereby  appointed 
would  not  in  default  of  such  appointment  pass  to  his  or  her  heir,  customary 
heir,  executor  or  administrator,  or  the  person  entitled  as  hit  or  her  next 
of  kin  under  the  statute  of  distribution. 

And  by  sect.  19  it  is  enacted,  that  no  will  shall  be  revoked  by  any  pre- 
sumption of  an  intention  on  the  ground  of  on  alteration  in  circumstance*. 

8.  Revocation  bu  an  alteration  if  Tetiator't  EUate  before  the  paaing  of 
1  Vkt.  e.  26.] — Wiere  an  estate  was  devised  by  a  will,  aud  subsequently 
the  testator  conveyed  away  such  an  eBtale(;),  whether  for  a  partial  or 
general  purpose,  (with  the  nngle  exception  ef  the  case  of  putitioD,)  a 

t  of  law  considered  Chat  it  had  nothing  to  do  with  the  purpose,  but 


could  only  see  whether  the  iatereit  i> 

stances,  will  leroke  a  will  of  peisoiultj 
made  by  a  muriad  min  ;  JahnUoa  v. 
JohnitoH,  Phil.  447. 

(I)  Kembtl^.Scrafton.'iEut.saO: 
and  lee  Bnnnit  v.  Ttiimpnia,  1  Eq.  Cu. 
Abi.  413 ;  aod  see  £x  parts  Lard  It- 
ehaler,  7  Ves.  34fl  ;  Sktath  v.  York, 

1  Ves.  &  B.  390. 
(«)  JohuM  V.  WilU.  2  Han.  661. 
<n)  Shuih  V.  Ytrk,  1  Ves.  &  B. 

(a)  SutlivaR  v.  SutlUm,  1  Pbil. 
343,  died  i  but  see  £iHwrHii  t.  Bb- 
vilU,  I  Phil.  R.  342. 

(p)  Keiubel  V.  Scraftan,  2  East, 
630;  it  wu  held  by  Lord  MansGtld 


Inedtbesi 


n  the  devisor  as  at 


Eyre,  GaodtiiU  v.  Olieay,  2  H.  Bl. 
S2S,  LordKeDyon.Mt.J.Bullei.CM 
V.  LaMothtTt,  6  T.  R.  61,  and  Laid 
Hosslyn,  S  Ves.  663,  wen  of  a  con* 
tiary  omnion. 

(q)  Ic  would  seem  that  such  a  eon- 
■eyanoa  would  be  a  Teracaiioa  e' 


Ik  to*  iTife  via,  wf  tf  MM.  wWAct  Ae  p 


:  .A' br  4>fiMlt  if  bM  o(  A.  ^Ri^ '«id  «Un«  to  )  M 
»lh«BC<rhaMrirw*».  E|.JbrM*H 
■ML  it  mi  biU.  Am  tW  Jwd  rf  I  III    II 

■ndltaAkM 


l^aii 


Md)r^r«tM(i>(0>:  ocepi  •)!»  ttr  BiBtpige  n>  la  the  Jui—,  «■ 
>geSir«terairM 


A  leslator.  who  bu  cootractrd  for  tfa«  pDTcbaw  uf 
■Mrim  of  it  in  tfuily,  sod  vhetbcr  it  be  treehold  or  cfiprhotd  may  dot 
it  brfore  ihe  coDrevanw;  aad  a  srople  coarryance  nibsnpietid;  b  I 
will,  eitttK  (0  the  purrhoser  or  Co  a  tnuue  for  hjip,  don  not  opMstc  n 
Tcjacaaait  ofhi*  <ctll(^). 


(r)  Hrrmoed  •.  OglBmdtr.  6  Vcs. 
jaa-31S.  Bui  la^mty  aconTtjriDcc 
Ibr  ■  panklm  charge,  which  dod  not 
■Sect  Ibe  ialemt  of  Lbc  tEilitoc  be- 
yood  ibil  parpne,  U  onlj  a  panial  ra- 
loeiMD,  uctpt  wbeie  aa  inunlioii  to 
ictnke  BiniDiFnt :  "  '  ''^ 


16  Vi 


I.  519.     At  i: 


iBiul  be  oh«n«il,  Ihit  I 
caaUDdi  with  fav  apnu 
cictpl  wbeie  the  AtntAfisI  iatovii, 
beins  diitiocl  fratn  the  legal  e«<ile, 
b  deiiied,  ind  the  deiiiDi  aflciwardi 
lakci  Ihe  legal  eiUte  withonl  any  ho 
■DOdiScatiDQ  or  allcralion.  S«co»dIj. 
•rhere  baling  the  compltle  legil  aod 
beneficial  eslale  at  ibe  date  of  Ibe 
(Till,  be  divesti  himwIT  of  (be  i'^1 

tijHilabIt  iaiercst,  as  In  ifae  case  of  ■ 
mo'lgage  or  a  coSTejanre  fui  the  psjr- 
neni  of  dtbl;  SVei.  jgn.  223.  A 
biodiDe  and  ralid  rontract  for  ibe  ute 
of  landt  dtviwd,  a  in  Bfuil;  u  mach 
a  levscatioD  ai  a  coavejince  of  the 


laiul  iroiiU  be  at  law,  Kbclko  I 
coBtnci  was  ibaodaBed  io  IW  tKt 
tor's  tile-  lime  or  alter  ha  Jeath ;  S* 
hmg,  »,  B»2».  2  Ves,  &  B.  Sr 
KmaatI  «.  A'fri,  7  Vcs.  S6S  ;  1 
W.  fiia;  19  Vri.  178;  RUb 
Wiget.  3  P.  W.  328 

(■)  C«/l>tlf  d.  ifaJr~«d  (.  OtH 
TT.El.399;  3U.Bbck.  516;  11 
&  P.  576. 


(Oil 


3  V 


..  0«M.  2  Vim 


Vera.  329 ;  ^ 
OB  T.  I/dT J<-«llf,  3  Au.  79B ;  Tm^ 
r.niinI«*,17Vei.l34;  3  Vei.  <1 
685;   5  Ves.  656;  2  Ok 


.  Dver.  6  V«*.  65 
Pkillija.7  Dkk.S3 
^_l}  opaTTom  1.  HarJtailU.  3  A> 
B04 ;  Sauniltn  t.  lUakini.  8  Vi 
Abr.  156.  pi.  3. 
(i)  Dae  d.  C>i6<mt  *. 


and  see  Ptcch  • . 


710. 


I.  p0(r.2Doia; 
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A  mere  partition  by  compulsion,  agreement  (2),  or  the  bankruptcy  of 
a  devisee  (a),  will  not  operate  as  a  revocation.  But  an  exchange  of  the 
property  will  have  that  effect,  though  the  land,  after  the  death  of  the  de- 
wifor,  was  restored  to  his  heir  under  an  arrangement,  in  consequence  of  a 
defect  discovered  in  the  title  of  the  other  party  to  the  exchange  (6).  So 
the  levying  a  tine  (c),  or  suffering  a  recovery  (</)  of  an  estate  devised, 
'wUl  have  the  operation  of  a  revocation,  whether  the  testator  took  back 
tlie  tame  or  a  different  estate ;  and  even  though  a  man  were  seised  in  fee, 
Imt  thinking  he  only  had  an  estate  tail,  and  suffered  a  recovery  to  confirm 
luB  will  (e).  And  the  same  may  be  said  of  a  conveyance  of  the  estate  by 
anv  other  assurance,  as  a  feoffment,  lease  and  release  if),  or  bargain  and 
•tie,  which  all  operated  as  a  revocation  (g). 

A  devise  of  the  equitable  estate  is  not  revoked  by  the  acquisition  of  the 
iegal  estate  (A).  But  where  one  seised  of  a  lease  for  lives  aevises  it,  and 
then  subsequently  renews,  the  renewal  will  operate  as  a  revocation  of  the 
will  (t). 

In  order  that  a  conveyance  should  amount  to  a  revocation  it  is  not  ne- 
cessary that  it  should  be  binding,  as  it  will  be  revoked  by  an  instrument 
not  attested  in  such  a  manner  as  would  be  required  to  give  it  effect  In 
tmc^f  any  intended  disposition  that  would,  by  tne  instrument  by  which  it 
was  made,  have  completely  put  an  end  to  that  wiU,  will  have  the  effect, 
though  the  instrument  becomes  ineffectual  by  any  accident  or  circum- 
stance dehors  the  will  (k).  Thus  a  deed  intended  to  operate  as  an  ap- 
pointment of  uses,  but  not  sufficient  for  that  purpose,  may  nevertheless 
nave  the  effect  of  revoking  a  will,  if  the  party  appear  to  have  had  that 
intention  (/).  So  a  feoffment  without  livery  of  seisin,  a  bargain  and  sale 
without  inrolment,  or  a  release  without  a  lease  for  a  year  (m),  will  have 
the  same  effect. 

But  in  a  modem  case,  in  which  by  a  deed  of  the  4th  of  November,  1800, 
being  the  settlement  made  on  the  marriage  of  A.  and  B.,  the  intended 
wife  B.,  in  exercise  of  a  general  power  of  appointment  vested  in  her 
by  a  previous  deed  of  the  4th  of  May,  1770,  appointed  certain  freehold 
houses  to  the  use  of  trustees  during  the  joint-lives  of  herself  and  her 
fatuiband  for  her  separate  use,  with  the  remainder,  in  the  event  of  her 
dying  in  the  life-time  of  her  husband,  (which  happened,)  as  she  should 


(t)  Luther  v.  Kidly,  3  P.  Wms. 
170.  But  the  slightest  addition  prior 
to  the  limitation  of  uses,  as  a  power 
of  appointmeDt,  is  sufficient ;  KnoHyt 
V.  Aleock,  7  Ves.  564 ;  2  Ves.  429; 
lOVes.266. 

{a)  Charman  v.  Char  man,  14  Ves. 
680» 

(6)  Attorney-General  v.  Vigor,  8 
Ves.  256. 

(r)  Parker  ▼.  Biscoe,  3  Moore,  24  ; 
Doe  d.  Diluot  v.  DUnot,  2  Bos.  &  P. 
401. 

(d)  DarUy  v.  Langworthy,  3  Bro. 
P.  C.  361 ;  10  East,  241 ;  D,^  d. 
Liukington  v.  Buhop  of  Landaff,  2 
Boa.  &  P.  491 ;  Parsons  v.  Freeman, 
3Atk.741. 

(«)  Sparrow  v.  Hardcastle,  3  Atk. 
803. 


(/)  2  Freem.  202. 

(g)  Goodtitle  v.  Otway,  I  13os.  & 
P.  676  -,  7  T.  R.  399 ;  Partorn  v. 
Freeman,  Z  Atk.  741. 

(h)  1  Roll.  Abr.  616,  pi.  43;  3 
Atk.  749 ;  CoUs  v.  Hancock,  2  Ch.  R. 
109 ;  Doe  d.  Gibbons  v.  Pott,  1  Dougl. 
709. 

(i)  Marwood  v.  Turner,  3  P.  W. 
165 ;  Abney  v.  MiUer,  2  Atk.  593  ; 
Rudstoni  v.  Anderson,  2  Ves.  sen.  418 ; 
Hone  T.  Medcraft,  1  Bro.  C.  C.  261  ; 
James  v.  Dean,  15  Vet.  238. 

(k)  Ex  parte  Earl  of  Ilchester,  7 
Ves.  374. 

(/)  Shwe  V.  Pincke,  5  T.  R.  124 ; 
and  see  Vawser  v.  Jeffrey,  2  Swans. 
268. 

<m)  1  Roll.  Abr.  pi.  6,  7 ;  2 
Swanst.274;  7  Ves.  574. 
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11  ^  wiU,  aMMWd  by  llutK  vritM 


h  hoc  sol  ntntiantar  ihs  nsa 


sKct  hn-'mnrWr,  a  I 
h Is  Iwr  hodand  m 

farimiaw  «r  tiMi  Ml  or  Mm.  I 

wiilMMiil.  &  in  «»«»«( (ta  pvww  ma  Iwr  lylteiMlrfn 

iadof  all  other  pwnn,  Ac  mmmiM  th«  iiii wimi ■  lo  Ikcawrf 

hMhwJftrUfc.  wwifato^f  lUtaf  hwrwOffarlifa.  wwJod-l* 

«  tf  ^  iMUnb  «r  lh»  Mrri^t,  M  *W  ahouU  attpaint,  and.  k  M 

'-       -   -      ••-■^    -»'■• nBr  ill  riil.  ^Jili  iiMiiiiaiirn 

ledrodar  ISII  didDOtopeM 

.iriMiftOianMaM 


___j.rftorfla<i«i 

will  (a). 


Bfro'it 


8.   £#«!   uf  o   ________        -         „ 

r.  ZC.}— By  t1i«  23d  wction  it  it  (iwoird,  *-  uni  dd  codti 
act  nude  or  douc  mfawqumtlv  to  the  rxccutioD  ot  k  will  d! 
anj  ml  ot  pmanati  catatf  IlicnTti  campt9^,  ^^cept  a^i  act  bj  v 
aodi  wRI  itull  br  nrektd  a*  albraaid.  (i&>r  n  marri^c  (p),  oaofltr 
erMdka,«-a«ri>i«emaft4iahtam\ardgMr«rtKm(7],  or  iM 
fww,  iW^iwofn"!,  .>r«//mi(i>"i}M,  >l!Bn  prevent  Hw  operation  «f 
Hill  Mitli  rMnti-l  t.i  sucli  cslnlp  or  interest  in  such  real  or  pergonal  n 
ns  the  Itslaior  ihnil  liavc  [>owfr  to  dispose  of  by  will  at  the  lime  of 
duth." 


.   Bllfirt  llu  p. 


e  «/■*'! 


1.  Sefitrt  the  paiting  of  the  1  Vit 
will  Uke  plnee  bya  lutoeqiK  '       '' 


^  26.]— A  rcpuUicatioa  of  a 

^ _. ^ It  codicil,  dulycscculed,  though  auch  eai 

be  not  Hiineied  to  the  will(i),  and  does  not  refer  lo  the  estate,  and 
though  it  relates  oiily  to  perwoal  prc^er^*,  and  show*  no  adnal  intea 
to  n-publish  the  \ciU,  if  it  do  not  erince  an  iutention  that  it  should 
be  repuUiihnl  (f).  Uence  n  codicil  of  this  sort  will  have  the  efe 
draniDg  the  will  down  to  its  own  dale  in  the  terms  of  the  nin,  co 

5liently  where  o  testator  gave  all  his  lands  in  the  county  of  H.  to  E, 
1,,  and  before  sidi  vtll  had  contivclcd  for  lands  there,  which  vnat 


n;yed  till  after  the  wiQ.  hut  before  a  codicil  by  Khich  that  nUI  a 

lished,  it  was  determined  that  such  lands  pissed  to  £.  and  A.(d^ 

the  falloMing  case  the  testator  by  will  devised  certain  lands  to  hu  inft 


life,  and  uller  oerlniii  other  devises  introduced  a  residuary  clause 
of  bis  wife  in  fee.  He  afterwards  purchased  other  lands,  and  then  a 
a  codicil,  whereby,  after  reciting  that  he  bad  nuulc  a  will  diapoon^  □ 
he  WHS  then  possessed  of,  he  ratified  and  confinncd  the  will ;  and  then  \ 

(h)  lilbKh  V.  Waod,  I  Rusi.  564. 

(b)  Jtfdilhiict  V.  Vnabla,  S  Biog. 
136;  9  Moore.  386. 

M  Section  IB. 

(V)  Section  20. 

(r)  Section  21. 

(i)  Aclieritu  V.  Vmm,  3  Bro.  P. 
C.  91 ;  Srtcty  v.  CoUr,  1  Code.  31. 


(u)  GiKdtUU  d.  M'uhUiw*  <. 
rtdilk,  2  M.  &  S.  S ;  and  see  Gw 
tCiUury,  2  Bing.  429;  10  Ml 
323;  12  Moon,  2;  3  Ding,  c 
i7Um«  V.  Htypi;  1  Mcr.  3B5. 


Of  the  Revocation  of  JVilU, 


1609 


his  vife  a  life  estate  in  part  of  bis  newly-purchased  estate,  and  devised  the 
other  part  in  a  manner  that  could  not  take  efiect,  it  was  held  under  these 
circumstances  that  the  effect  of  the  codicil  was  to  make  the  residuary 
dause  in  favour  of  the  wife  applicable  to  the  after-purchased  lands  (v). 

A  will  revoked  by  a  settlement  by  lease  and  release  will  be  republiihed 
by  a  codicil,  which  the  testator  declares  shall  be  taken  as  part  of  his  will, 
and  will  therefore  pass  the  reversion  reserved  to  the  testator  by  the  settle- 
iiieQt(x).  And  a  first  unattested  codicil,  on  a  paper  distinct  from  tlie  will, 
was  held  to  be  republished  by  a  second  codicil  duly  executed,  referring  to 
the  will,  so  as  to  make  the  real  estate  liable  to  charges  imposed  by  the  first 
codicil  (y).  But  where  a  power  is  executed  by  will,  and  is  ulerwards 
dischai^ed  and  a  new  power  created,  a  subsequent  codicil  will  not,  by  the 
mere  effect  of  republishing  the  will,  be  an  execution  of  the  power  (2). 

It  has  been  before  remarked  that  to  make  the  execution  of  a  subsequent 
codicil  avaQable  for  the  republication  of  a  previous  will,  no  intention  must 
be  manifest  in  sucli  codicil  against  such  a  construction.  Hence,  where 
A.  by  will  devised  **  all  his  freehold  and  copyhold  lands,  tenements  and 
bereditaments,"  in  trust  for  certain  purposes,  and  afterwards  purchased 
new  lands,  and  subsequently  made  a  codicil,  whereby,  after  reciting  that 
be  had  devised  ''  all  his  freehold  and  copyhold  lands,  tenements  and  here- 
ditaments/* to  the  trustees  named  in  his  will,  he  revoked  the  devise  so  far 
as  it  related  to  ten  of  the  trustees,  and  devised  "  his  said  lands,  tenements, 
and  hereditaments/*  to  the  other  trustees  upon  the  same  trust,  and  con- 
duded  with  declaring  the  codicil  to  be  part  of  his  will.  It  was  held, 
tiiat  the  after-purchased  lands  did  not  pass,  as  the  expression  ''  his  said 
lands,  &c,"  confined  his  meaning  to  the  lands  which  ne  had  at  the  time 
of  making  his  will  (a).  But  in  another  case  a  testator  by  his  will  de- 
vised all  ms  freehold  and  copyhold  manors,  &c.,  and  real  estate  whatso* 
ever,  upon  certain  trusts ;  and  gave  to  the  same  trustees  a  sum  of  35,000/. 
to  lay  out  in  the  purchase  of  lands,  to  be  settled  upon  the  same  trusts. 
He  afterwards  contracted  for  the  purchase  of  several  estates,  and  by  a 
codicil  specifying  some  of  the  estates  which  he  had  so  contracted  to  pur- 
chase, devised  them  to  the  same  trustees  upon  the  trusts  of  his  will,  and 
directed  that  the  purchase-monies  should  be  taken  as  part  of  the  35,000/., 
oonfirmine  his  will  in  all  other  respects.  This  codicil  was  held  to  be  a 
republication  of  the  will,  so  as  to  pass  not  only  the  estates  therein  specified, 
but  all  the  estates  contracted  to  be  purchased  between  the  dates  of  the  will 
and  codicil  {h).  The  onus  of  showmg  the  limited  application  of  the  codicil 
it  on  the  purty  who  denies  its  operation  to  affect  a  republication  (c). 

When  a  subsequent  will,  either  virtually  or  expressly  revoking  the 
fijrmer  will,  is  destroyed,  the  former,  if  subsisting,  is  revived  ((/).  And 
where  a  will,  which  siuemnly  cancelled  a  former  one,  was  afterwards  itseU^ 


(o)  WaUams  v.  Goodtitle  (in  errorX 
10  B.  &  C.  895. 

(x)  Jaekson  v.  Hurloek,  2  Eden, 
263 ;  Ambl.  487. 

(y)  Oordon  v.  Lord  IRtay,  5  Sim. 
374. 

[s)  Holmn  v.  Cojhill,  7  Yes.  499. 
1)  Bowei  ▼.  Bowes,  2  B.  &  P. 
600 ;  7  T.  R.  482. 

(()  Hnhm  v.  Htygau,  1  Mer.  285. 


? 


(c)  Moneypenny  v.  Bristow,  2  Ross. 
&  M.  132. 

(d)  Harwood  v.  Coodrigkt,  Cowp. 
92;  Lofft,558;  3  Wills. 497;  2  W. 
Black.  937 ;  7  Bit>.  P.  C.  489.  It  has 
been  decided  otherwise  in  the  Prero* 
gative  Coart ;  see  J5r  jforte  HiUUr,  3 
Atk.  798;  aod  cases  cited  in  Moctb 
V.  Moort,  1  Phil.  412 ;  but  see  Uftieke 
V.  Bowden,  2  Addamsy  116. 


3z2 


( 


fttt  «9ia^lB  Mite  MllrftaE-«cqqi(«d<«pvl«dilspAminder  the  te 


A  M«d.  hn>cm,  wo^A  Mt  

BIB  <  IT  ■  »in  iftntiial  ihM  »M  w^awBy  mid  ^A). 

3.  BfpiMyaftoa  ndcr  ik  1  Ckt.  c  26.]— Bj^  die  24lh  settHW  i 
•tttDte  k  istoMted  dwIevcij-nUifaallbecanstnied,  triik  refemioci 


veil  u  col>;li«Jd,  nl%!il 
ar  npoUuli  a 


.  o  q>?ak  and  lake  i£ct 
if  il  hid  b—n  wgeatrd  JMfJately  betee  llie  deaui  of  tlic  latatac,  a 
1  men  bj  tbc  vilL  This,  tSerefimv  i 
fndud*  HKMt  of  Ike  i|Batiana  (bit  ana 
•■  11  ttood  btfbn  ib«  r>wi^  of  du  itM> 


a  thii  md^ect  nadcr  Ac  1 


Sect.  VJIi. — 0»  sss  CoxirmccTHMt  mt  'Wii.i.b, 

Mf-ftiMt  Pn«.c.S 
bat  ITor/i  V 


1.  fiy  iJh  HVil  Eaai .  1613 
3.  Syikf  IToni  Prrptrly  1613 
3.  £ji  tht  IVard  tftctt 
end    til    iht  ilriiit 
oj'ihf  Rrodui.&c.       H. 
*.  By  a  Dnittoftr     ..    1614 

5,   By  o  CImrge    rt. 

e.   Bv  ■  P(*»r  <^  Se/t, 

ire.  in  Ijtcaltr    ..   1616 


r«,  [-7.  4r. 

'     ""'-'- 

6 

flj  /nfifinitJon 

T 

JIIcmliM  HoiJ 

'i'n'rrf^t^r^ 

rs  iht  Dn'ut 

.t  <"iEM«- 

Tail  iv  Ihi  1 

ric,.c.26.. 

B 

What  itauld  era 

lUaa  £tUM 

>r  Lift  (-/«■ 

Ifte  1  Tie*. 

e.26     

9.  What  ntctaars  l«  tin  cnal 
img,i,i:u,U for  Lift, int. 
lh,\  Kid.  f.  26 


1-  Grntroi/y.] — A  will  must  be  CQDitrued  accordiDe  la  tlie  lain  of  l 
coiuliy  vliere  it  is  made  aiid  the  Ifstator  is  domiciletf  Hence,  where 
native  of  ScotWd  doBitVtVcd  in  Eoglond,  baring  iHrrsonal  prop>ny  onl 
executed  duriog  a  visit  Iq  Scotland  and  deposited  there  a  «ill  prepared 
the  Scotch  fonn,  and  died  in  England,  it  was  held  that  the  will  was  to 
conitrued  according  to  the  English  law  (/).  But  an  estate  of  inhcricaD 
to  Undi  in  tbii  country  cannot  be  passed  hy  any  will  not  mode  in  accor 
■nee  ivilli  the  niles  required  by  our  law  for  that  purpose. 

A  will  must  be  construed  according  to  the  Ic^Ialor  s  intent,  if  the  wor 
-will  bear  such  a  construction  (m),  to  convey  which  no  paitjcular  form 
words  is  necessary (ii).  Tlic  Court  will  even  rectify  an  expresaion,  or  tiipp 


(»)  Clatitr  V.  Gloiiw,  Loffl,  576; 
4  Burr.  35 13. 

</)  Htylvn  ».  Hcytji",  Cowp, 
i30;Lom,  604. 

(g)  Lang  V.  Aldrtd,  3  Addami,  43, 

<S)  Dmi.  K«(,  4T.  R.60I. 

(0  Mnnck  V.  Mu«ck,  1  Bill  &  Q. 
398;  4  Ves.6iO. 


(k)  lltivti  T.  Burton,  Camp.  S 
lSall>.238;  3  Vein- 476. 

(0  AnUratlitrT.Chaliiur.iSia. 

(m)  fen  d.  Ijtmtidtt  y.  Lovmia, 
Burr.  3346. 

<ii)  ilmf  T.  Cunnin,  3  Bur.  7? 
2  Ld.  Ken.  488. 
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proper  words  in  order  to  accomplish  this  purpose  (o).  But  the  testator 
ivill  be  presumed  to  be  acquainted  with  the  rules  of  law  (p) ;  and  if  he  use 
technical  words,  they  will  have  their  legal  effect,  without  it  be  clear  tliat 
be  meant  them  otherwise  {q).  In  decidmg  upon  the  testator's  intention, 
the  whole  of  the  will  must  be  looked  at  (r) ;  and  the  general  intent  of 
the  testator  so  collected  will  be  carried  into  effect,  although  a  particular 
devise  thereby  is  defeated  (s). 

To  justify  the  rejection  of  words  there  must  be  an  absolute  impossibility 
of  construing  the  will,  should  those  words  be  retained.  The  mere  impro- 
bability that  a  testator  could  have  meant  what  he  has  expressed,  neither 
amounts  to  a  cause  of  rejection  nor  renders  the  devise  void  for  uncer- 
tainty (0. 

2.  What  Description  necessary  for  the  Subject- Matter  demised.']-^ 
This  part  of  the  will,  like  all  others,  must  be  governed  by  the  intention  of 
the  testator,  so  that  if  it  appear  that  he  intended  to  pass  more  than  the 
words  which  he  has  employed  would  effect,  if  confined  to  their  technical 
signification,  they  will  be  enlarged,  to  give  effect  to  the  testator^s  inten- 
tion. Thus  land  necessary  and  usually  occupied  with  a  house,  will  pass 
under  a  devise  of  the  "  house  and  appurtenances,"  though  held  even  under 
a  different  term  (u),  if  such  should  appear  to  be  the  intention  of  the  testa- 
tor (x).  A  great  manv  cases  will  be  found  in  the  various  reports,  in  wliich 
questions  under  this  nead  of  our  subject  have  been  raised  and  decided. 
As  all  these,  however,  were  decided  upon  the  principle  we  have  stated, 
▼iz.,  the  intention  of  the  testator,  whicn  was  sought  for  from  the  peculiar 
eircumstances  attending  such  will ;  and  as  it  would  be  necessary  in  order 
to  make  such  cases  practically  useful,  that  they  should  be  gone  into  at 
greater  leng^  than  the  limits  of  this  work  will  allow,  the  student  is  di- 
rected to  the  works  of  such  learned  authors  who  have  confined  themselves 
to  this  particular  branch. 

3.  Where  an  Estate  in  Fee  will  pass  by  Implication  before  the  passing 
1  Vict,  c.  26.] — It  is  necessary  under  the  old  law,  in  order  to  pass  an  es- 
tate in  fee,  that  words  of  limitation  should  be  used,  or  words  raising  the 
necessary  implication  that  the  testator  intended  that  the  whole  of  his  in- 
terest in  the  estate  should  pass(^).  Tliere  being  no  doubt  that  testator's 
intentions  were  constantly  frustrated  by  this  rule  of  law,  the  judges  have 
always  been  inclined  to  seize  on  any  word,  as  one  by  which  they  could 
zaise  this  implication  to  give  effect  to  such  an  intention ;  so  that  any  words 
at  all  eouivalent  in  meaning  to  the  le^l  mode  of  passing  an  estate  in  fee, 
yiz.,  "heirs  and  assigns  for  ever,"  wm  be  sufiicient  for  this  purpose. 

Thus:  to  "A.  for  ever"(i:);  to  «  A.  and  his  blood"  (a);  or  "  his 
house"  (6),  or  "  his  stock"  (c),  or  «  his  posterity"  (rf),  or  "  his  family"  (e), 


(o)  White  ▼.  harhert  6  Bur.  2703 ; 
Smart  ▼.  Clarkt,  3  Ross.  365  ;  Win- 
t9rUm  ▼.  Crauford,  1  Russ.  &  Myloe, 
407. 

(p)  Lantham  v,  Sandford,  2  Mer. 
22. 

{q)  Jetton  ▼.  Doe  (in  error),  2 
Bligh,  1 ;  5  M.  &  S.  96. 

(r)  BaddeUy  v.  Lappingioell,  3 
Burr.  1533. 

(s)  Doe  d.  Bean  v.  Halleif,  8  T.  R. 
6. 

(t)  Chambert  v.  Brailsforce,  2  Mer. 
25. 


(ii)  Doe  d.  Lempriere  ▼.  Martin,  2 
W.  Black.  1146. 
(x)  Buck  d.  Whalley  v.  Nurton,  1 

B.  &  P.  53. 

(y)  11  East,  222. 
(t)  Cro.  Car.   129 ;  I  Bro.  C.  C. 
147. 

(a)  1  Rol.  Abr.  834. 

(6)  Dy.333b;  17Ves.261. 

(c)  Hob.  33. 

(d)  I  H.  Black.  461 ;   Freem.  C. 

C.  268 ;  2  £q.  Cas.  Abr.  290,  pi.  7. 

(e)  17  Ves.  261 ;  I  Turn.  &  Ross. 
143 ;  Hob.  33 ;  5  Yes.  167 ;  3  East, 


IflOt. 

A  Hkr  conMnietiaa  bw  btm  pBl  una  Um' 
*BVt|  tkv  bno,"  tlw  iMIar  Vdci^  Mnr  eg 
*«U(f>.    Sato"A.forEfe,aiidaftcr  •»&aaxt^Kin"(ai}:  orM 

and  hh  nnnUBc"("'K  or  »>  -  A.  Mtd  hk  b^  wpii.MHUliii»"W;» 

B  held  caooch  (y).    wIm 


ta  At  rnMnr  Im  >Bic  two' •■ 
tetUriw  wai  the  Ibe  mb^ 


tB  A„  Hid  ^Ur  loi  ikoth  tu 
MM  alio  when  it  u  given  "  tu  A.  tu 


iiii[lMtiienBivaib«mdlH««u»atb«M  

MO  «f  tte  «ne  Bi  ihi  «a~  ((^^ «  «  far  hvr  mm  iw,  and 


"(«).•« 


vUfeU) 


)(<)■  lhttiftUwo»J*'>HWB"hBwU(iliHnUirtrtt>e' 
•t  Mvov,"  tW  lakM  ■  UCr  falMW  uol^  wMi  >  pDww  of  a|ni___  _ . 
So  it  wJB  bo  wAicIciit  to  pus  lb  fee  ^  a  devM  tn  *■  A.  and  l«liH,to^ 
«]wt  be  «in  witii  it"(f),<r  "  to  be  at  hi*  dbciMioa"  (a),  ov  "la  fin  M 
liitdiildnn"  (ft),  gr  to  ■<  A.  t«  daoMM  of  Ear  all  nw  kal  &trt«''(e}.  or'ta 
■*       *   -  *--*^   — ""A.&«Jt 


ny  viRi  li)  Iw  di«iil«d  aod  i 


k.  t«  diDiBei 


tnj  ahiUm^  (rf),  or  to 


■  IV.. 


,  l)c  kc-r. 


II  tiio  fjiiii; 


nee.  bul  whill;:i,:i  r,; 
or  III  (ru7  was  not  dfciiled  (,/■).  WlietP  the  deiisc  wa*  "  to  my  sitter  C.'* 
family ,  lo  go  in  hnrihip  for  eTcr,"  the  Ctnirt  held  that  the  eidM  toa  of  C 
totA  aa  estate  in  be.  A  deriw  to  dauEhlert  ctjually,  and  if  one  die  facfon 
the  other,  then  one  to  be  hdr  to  the  oUier,  wilt  paaa  a  fee  {g).  And  uiid«i 
a  devise  "  to  tnislepe  in  fee  in  trust  fur  A.,"  without  more,  A.  lak«f  m 
equitable  estate  in  fee  (A).  So- it  nill  be  sufficient  lo  pass  the  fee  b^rt 
derise  lo  "  A.  in  fee,  trad  tbcn  to  B.  to  hold  in  the  siuue  manner''  (i). 

1.  By  the  word  Eilale.'] — The  word  iilale  will  cany  a  fee  if  nnl  n- 
atmined  by  other  v;otd3(A;).  Thus  an  estate  in  fee  will  pata  by  a  drriM 
of  "ullni;  ttmporal  estate" (/),  or  "  all  my  testamentary  ealat*,"  «r  "iB 


172;  5M.il  S.i2S,  17Vei.26J;   1 
TniD.  143. 

(/)  1  Roll.Abi.B3a;   SVin.563; 
1  VenLSlS. 

(e)Co.Litt.8b. ;  4T.  R.39. 
(A  J  2  Atk.  64S  ;  Plowd.  286. 289. 
(0  Petk.  t.  557  ;  Gilb.  Dev.  18. 
h)  -Beat  1},  pi.  9. 
(0  12Eut,5l5. 

(n)  5  Xts.  403  ;  but  see  15  Yes. 
&33. 

(n)  3  Buir.   ISSI,   1885 -,  5  Ves. 
103j  sees  B.&  AliJ,785. 
(e)  3  B™.  C.  C.  324  ;  1  Coi,  250. 
{>>)  3  Bultt.  194  ;  Moots,  853  ;  1 
Roll.  Rep.  398. 
(,)T.Jonei,  25. 
(r)  Dy.  367  ;  1  And,  51. 
(i)  Moon,  57  ;  Beitl.  1 1,  pi.  9. 
((>  1  Uoo.  283. 
<u)2  Atk.  103. 


(i)  2  Will.  0. 

(s)10IjM.43e;  !0Ve».370;s«« 
olio  I  Sug.  Pdw.  1 19,  eth  edit. 

(i)  Lalch.  9,  36i  6  Mod.  Ill;  I 
Leon.  156,283;  3  Wili.  6. 

(o)  1  Leon.  15S. 

(b)6MDd.  110,  III. 

(e)  1  Ch.C«.  196. 

(it)  W.  Kely.  6. 

<()  Covp.  353;  bnl  see  11  £jsi. 
320,  cmilra. 

(/)  1  Bsra.  Ac  Aid.  518. 

(g)  1  Roll.  Abt.  833. 

(A)  e  T.  B.  597. 

(i)Co.Litt9b. 

Ik)  Roe  d.  ChM  v.  Wright.  7  Cm. 
250  ;  3  Smith,  329;  Roe  d.Mltmt  r. 
ntfP>i,4M.&S.366. 

U)  3P.VVmi.291i  Ca.  Icnp-Taa. 
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that  my  estate"  (m),  or  <<  all  that  estate  I  bought  of  Mead"  (n),  or  ''  all 
that  my  share  of  the  Billnny  and  other  estates  situate  at  A."  (o),  or  "  all 
mj  estate  at  Ashtcn*'  {p\  or  ''  all  my  estate  real  and  personal"  (9) ;  or  if 
Hkib  intention  be  clear,  *<  all  my  personal  estate"  (r),  or  ''  all  the  residue  of 
my  real  estate"  (<). 

Bat  where  the  word  estate  is  used  as  descriptive  of  the  situation  of  the 
pw|ierty  rather  than  its  quantity,  it  has  been  n'equendy  held  that  it  would 
not  raise  the  necessary  implication  to  pass  the  fee.  llius  a  devise  of  '*  all 
any  estate  in  the  occupation  of  A.,"  or  ''  hfing  m  B."  or  <<  situate  at  S.,"- 
cr  "  called  or  known  by  the  name  of  C.,'^  have  been  held  to  pass  estates 
lor  life  only  {t).  So  where  a  testator  gave  to  his  wii^,  "  my  freehold 
estate  called  Pouncetts/'  during  her  life,  and  all  the  above  bequeathed 
lands,  goods  and  chattels,  after  her  death,  to  his  sons  and  all  other  his 
children  eaually ;  it  was  held,  that  the  words ''  my  estate  called  Pouncetts" 
were  merely  descriptive  of  the  land  and  not  of  the  quantum  of  interest, 
and  that  the  devise  to  the  sons  did  not  carry  the  fee  (ti). 

But  a  devise  of  '*  all  my  freehold  estate,  consisting  of  thirty  acres,  situate 
at  S.,  and  now  in  the  occupation  of  G.,"  was  held  to  pass  a  fee  (x).  So 
a  devise  "  of  all  my  estate,  real  and  personal,  that  is  to  say,  my  land 
situate  at  S.  on  my  estate,"  have  been  construed  in  like  manner  (y). 

2.  By  the  word  Property,'] — ^The  word  property  is  equaUy  effectual  as 
estate,  if  unrestrained  by  other  words,  to  pass  the  fee.  Thus  a  devise  of 
**  all  my  real  property"  (jar),  or  "  all  my  property  whatever  and  whereso- 
ev^"  (a).  So  where  the  testator,  after  several  bequests  of  stock  in  the 
Ibur  per  centa,  devised  all  the  remainder  in  the  above  stocks,  with  my 
frediold  property,  to  M.  S.,  it  was  held  that  M.  S.  took  a  fee  in  the  reid 
estate  (b).  So  a  direction  by  a  testator  that  his  children  shall  share  equally 
in  all  lus  property,  gives  them  the  real  estate  in  fee  (c).  But  as  with  the 
word  estatCy  so  where  the  word  property  is  used  merely  in  reference  to 
local  situation,  it  does  not  pass  the  fee  (d). 

3.  By  the  word  "  Effects"  and  by  a  Devise  of  the  Residue,  SfcJ] — The 
word  effects  being  equivalent  to  all  my  worlmy  substance,  wS[  pass  a 
fee  (e) :  but  the  intention  must  be  manifest,  as  in  the  absence  of  such  it 
has  been  decided  that  a  devise  of  "  all  the  rest,  residue  and  remainder  of 
my  effects  wheresoever  and  whatsoever,  and  of  what  nature,  kind  or  quality 


(; 


(m)  2  Uv.  91 ;  6  Mod.  106 ;  9  Ves. 
137;  7  East,  259;  1  T.  R.  411;  2 
Ves.  48  ;  2  T.  R.  659;  2  Show.  328 ; 

1  Ves.  228. 
n)  2  Ves.  48. 

[o)  5  M.  &  S.  408 ;  Ca.  terop.Talb. 
157. 

(p)  Chichtster  v.  Oxendetx,  4  Taunt. 
176. 

(9)  18  Ves.  193 ;  11  East,  518. 

(r)  11  East,  246. 

(f)  Pr.  Ch.  264 ;  3  P.  Wms.  295 ; 
2T.R.  659;  1  Ves.  10;  1  WUs.333; 

2  Ld.  Raym.  1324 ;  3  Mod.  228 ;  4 
d.90;  2  Vera.  564. 

(0  Amb.  344 ;  3  Wils.  418 ;  Cowp. 
299 ;  8  East,  141 ;  2  T.  R.  656 ;  I 
Bos.  &  Psl.  243 ;  Lofft,  224 ;  4  Taunt. 
176 ;  6  Taunt.  317,  410 ;  7  Taunt. 


35;  4M.  &  S.  366 ;  5 16.  408 ;  3  Ves. 
&  B.  160 ;  2  Eden,  115 ;  I  New  Rep. 
335 ;  8  Ves.  604  ;  4  B.  6c  AM.  574 ; 
5  <fc.  785 ;  3  B.  &  C.  870. 

(u)  Doe  d.  Norris  v.  Tucker,  3  B.  & 
Ad.  473. 

(z)  1  Brod.  &  BiQg.^2. 

(y)  7  Taunt.  35. 

(s)  18  Ves.  193;  14  East,  370; 
221  ;  6  B.  &  C.  572 ;  Doe  d.  Daere 
{Lady)  v.  Roper,  11  East,  518;  14  ib. 
370. 

(a)  2  New  Rep.  214. 

lb)  Roe  d.  Shell  v.  Pattisan,  16 
East,  221. 

(c)  PatUn  v.  Randall,  IJ.  2c  W. 
189. 

[d)  Doe  V.  Clarke,  1  Cro.  &  Mee.  39. 
/)  Hogan  ▼.  Jackson,  Cowp.  299. 
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jvau. 


to«T<r,"  ot  "  all  IW  T"l  and  ceaidue  of  my  good*  an2  diaB^  p^ 
and  talameBlary  tflMU  whatto«vrr,"  doca  not  pna  a  (bc(/). 

A  de*i*w  of  "  «butw«vf  r  rW  I  hitvc  not  ilimnod  oT'  ( j>,  or  <l ' 
my  lan^  not  hefbie  dfvbod,"  will  entry  it  fe«  (A).  Bnt  »  dniM  rf  • 
my  m«noi  of  S.  and  all  my  land*  in  N. '  will  nol  hm  *BSIci«w(i> 

A  dcriM!  nr  "  all  my  (wtcnna"  (k),  or  "  all  I  am  wi>ttlt"(/),  or  ' 


mv  wortdly  nihitance"  (n),  will  b«  lufficlNit  to  nua  a  fee.     Sa  w9  • : 
(idiioiy  dioKwitiiia  vt  gooi*.  &c.  "  and  evcr^  tiling  elaa  I  die  ftmm 
of,"  coupled  kIiIi  introductory  word*  csprtwtug         ^  ■     -<      ..  _  . 
worldlv  property  {ii).     So  will  a  d*vi»e  of  "  aU 
'  all  that  ri-rcnion"  (p).  b«  nilReient. 


31« 


"alln 


"  my  inhftluiic*  in  w.' 
will  rcipEctively  carry  a 

'Die  ward  "  bnMilanienli"  na*  formerly  held  to  glrr  a  l(*(ali  ' 
Uirr  CBMi  have  ovprrulcd  tbii  constructian,  an  Ibc  grAund  thai  a»v« 
imputfd  tli«  tiling  gircn,  and  not  the  ijuontily  of  intcrat  to  be  lafcat 
the  devlK«  (j). 

4.  By  a  Delist  ortr-l — Where  an  estate  hai  been  devlKci!  ttitboul  wo 
of  limiCBtioR,  followed  by  a  deriae  over  id  caa«  the  deviwe  ahaay 
undec  i^^  it  has  beau  bald  la  iMiaa  an  inipliealioii  «f  inieatiaB  an 
anough  to  pa«  the  fee(^).     So  adevite  of  all  my  real  and  pHM 

cense,  was  held  to  pEisa  the  fti'  to  A.  (i). 

5.  JJya  Charge..'] — Where  an  eitote  it  ilcvised  gfiicrn//v  to  a  deii 
lubject  to  some  charge,  an  estate  iu  fee  will  pass  (a).  Tlte  tjoestica 
such  a  cHse  is,  whether  the  chn^  is  to  be  pud  only  out  of  the  renis  i 

froliti  of  the  estate,  or  whether  it  is  to  be  paid  by  the  devisee  at  all  na 
n  the  fbnner  case  the  devisee  only  lakes  an  estate  for  life  (i),  as  wli 
an  annuity  was  given  out  of  the  profits  of  the  estate  (c),  or  a  clur^  i 
posed  on  the  estate,  whctlier  in  the  hands  of  the  tenant  in  life  or  in  fee  ( 
nor  will  more  than  on  estate  for  life  pass  where  on  estate  tail  or  for  lili 


(■/)  3E».t,  SIB;  1  Esst,  33;  11 
Eiil,S90;  l5Eair,394;  3  M.  ji  S, 
448;  3  B.  &  Bing.  85. 

(e)  I  Salk,  239i  Com.  R.  169. 

(S)2  Vara.  461. 

(i)  Doe  i.  Cnilchfiild  v.  Ptarti,  1 
Pfice,  363, 

(k)  Ci.  lemp.  Talb.  286. 

[I)  1  Bro.  C.  C.  437. 

(■i)  Cowp.  306. 

(n)  Wilet  *.  WilH,  7  Biog.  664. 

(s)  Lulw.  764;  I  Ld.  Itaym.  187. 

<p>  a  Vm.  48  1  bnl  Me  1  Vem.  65. 

(j)  AadriiB  V.  Stiiithaiiii,  S  T.  K. 
393  ;  3  Bi.  P.  C.  7;  4  M.  &  P.  4Ja. 

(r)  I  Ld.  Rsym.  187. 

(0  Maoie,  tl73;  2  Ssund.  288  b: 
1  Bo..  4c  P.  N.  R.  116;  10  Ves.  «S  ; 
7  East,  95. 

0)  5  T.  R.  295  ;  2  Doagl.  763. 

(u)  II  Mod.  90,  10a;aSa!li.685i 
aWils.  418. 

(x)  Hopnull  r,  Ackiand,   I  Salk. 


239 ;  Dtnn  d.  Uaor  v.  Miller,  i  T. 
558;  1  Bos,  h  P.  £58  ;  3  T.  B,  3 
35B,  503;  2  Bos.  &  Pol.  347; 
Anst.  7B1 . 

(if)  3  Saund.  3SS  >  ;  3  Bun.  16^ 
9  East,  401 ;  6  Price.  179.  184;  1 
&  C.  336 ;  1  Burr.  234  ;  3  M.  & 
608;  3  &am.&Ald.«41. 

(0  1  Eden.  479  ;  Amb.  387. 

(o  )  Hdbbi.  v.  Fglda.  Cowp.  84 

5  T.  R.  13,  337,  563  ;  3  Ban.  15: 
13  Moore,  5.91;  2  Marsb.  1)3; 
TaDDt.410,  SEisI,  367. 

(b)  Doe  i.  Bala  y.Claytei,  8E 
144;  3T.R.359i  B«».tt.ir,3 

6  S.  518;  Dunn  v.  MellBT.  S  T. 
55U ;  Dm  V.  AIItr,  B  T.  R.  497 
Bos.  it  P.  N.  R.  343. 

(«)  DM  d,  Jtain  V.  Clagton.  8  Ei 


144. 
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^erued  either  expreuly  or  by  wq>licatum  (e).  In  tbe  latter  case,  i.  e. 
where  the  charge  is  on  the  devisee  or  on  uie  lands  in  his  hands,  he  will 
take  a  fee  (f),  upon  the  ground  that  if  he  only  took  an  estate  for  life,  and 
should  pay  the  charges  and  die  soon  after,  he  might  he  a  loser,  which  the 
devisor  cmdd  not  he  supposed  to  have  intended.  Thus  a  devise  to  thia 
cflect — "  I  give  my  house  and  furniture  to  A.,  whom  I  make  my  exe- 
cutrix, she  paying  all  my  dehts  and  legacies;  I  likewise  leave  to  A.  all 
tiie  rest  of  my  personal  estate,"  was  held  to  pass  a  fee  to  A.  in  the  free> 
bold  (f ).  And  m  another  case,  a  devise  of  all  the  residue  of  the  devisor's 
lands^  nereditaments,  goods,  chattels  and  personal  estates,  his  legacies  and 
personal  expenses  heing  thereout  paid,  was  held  to  pass  a  fee,  on  the 
ground  that  the  payment  was  imposed  on  the  devisee  (A).  And  in  these 
cases  it  does  not  matter  how  smaJl  the  charge  may  he  in  reference  to  the 
thinff  demised ;  as  for  example,  where  a  house  was  devised,  the  devisee  of 
whicn  was  to  pay  an  annuity  of  15s.  to  B.,  it  was  held  to  pass  the  fee  (i). 
And  in  another  case  a  devise  of  lands  to  S.,  she  paying  thereout  40s,  a 
year  to  her  sister  E.,  was  considered  to  have  the  same  effect  {k). 

In  one  case,  one  seised  in  fee,  having  only  one  daughter  A.  married  to 
1^.  B.,  and  two  grandsons,  W.  J.  B.  and  M.  B ,  devised,  "  as  for  my 
worldly  and  temporal  estates,  &c.  I  eive  N.  B.  Is.,  and  ordered  that  he 
should  not  come  upon  his  premises  or  nereditaments  on  any  account  what- 
sover.  Then  after  giving  a  legacy  to  his  grandson  M.  B.,  he  devised  to 
liis  daughter  20/.  a  year  out  of  the  profits  of  his  estate  or  lands  at  Eaton, 
and  then  devised  to  his  grandson  W.  J.  B.  all  his  messuage  and  dwelling- 
iiouse  situate  at  Eaton  aforesaid,  with  all  hereditaments,  &c.  thereunto 
belonging,  &c.  and  that  W.  J.  B.  when  twenty-one,  should  enter  upon  and 
enjoT  the  above-mentioned  estates  situate  at  Eaton  aforesaid,  hut  that  if 
be  should  leave  his  profession  all  his  right  and  title  to  the  estate  devised 
should  devolve  and  descend  to  his  brother  M.  B. :  it  was  held,  that  in 
order  to  efiectuate  the  intention  of  the  devisor  to  exclude  at  all  events  his 
son-in-law  N.  B.  from  coming  upon  his  premises,  &c.  which  he  would  other- 
wise be  entitled  to  do  as  tenant  by  the  curtesy,  if  his  son  W.  J.  B.  died 
before  his  mother,  W.  J.  B.  took  a  fee,  but  that  the  annuity  devised  to  his 
daughter  A.,  out  of  the  profits  of  the  estate,  being  no  charge  upon  the  de- 
visee or  upon  the  estate  given  to  him,  would  not  have  passed  the  fee  to 
W.  J.  B.,  nor  would  the  word  "  estate"  as  here  used  in  the  devise  to  him, 
being  by  reference  restricted  to  the  antecedent  words  (/). 

It  should  be  remarked  here,  that  the  general  introductory  words  in  a 
will,  as  where  the  devisor  commences  in  the  manner  following,  "  as 
touching  aU  my  temporal  estate,"  &c  though  they  have  some  efiect  in  the 


(e)  Doe  V.  Fyldes,  Coifvp.  833 ;  Dm 
d.  J  one*  V.  Ovens,  1  B.  &:  Ad.  318  ; 
Jhnn  V.  Slater,  5  T.  R.  335. 

(/)  Doe  d.  Palmer  \.  Riehardt,  3 
T.  R.  356;  Co.  Litt.  9b;  Doe  d. 
Hanton  v.  Fyldes,  Cowp.  841 ;  StiU$ 
d.  Ttavment  v.  IValford,  2  W.  Black. 
938,  1041 ;  5  T.  R.  292  ;  Doe  d. 
Whilley  V.  Holmes,  8  T.  R.  i  ;  Good- 
title  d.  Paddy  V.  Maddem,  4  East, 
496  ;  1  Smith,  185 ;  Doe  d.  Stevens  v. 
Snelling,  5  East,  87 ;  1  Smith,  303; 
EandalL  v.  Tuchin,  2  Marsh.  113;  6 
Taunt.  410;    Right    d.   Compton  v. 
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Compton,  9  East,  267  ;  Gully  v.  Exe- 
ter, {Bishop),  4  BiQg.293 ;  12  Moore, 
591  ;  Doe  d.  Thorn  v.  Phillips,  3  B.  £c 
Add.  753. 

(g)  Doe  d.  Whilley  v.  Holmes,  8  T. 
R.  1. 

(h)  Doe  ▼.  Richards,  3  T.  R.  356; 
Doe  d.  Stevens  v.  Snelling,  5  East,  87. 

(i)  Goodright  d.  Baker  v.  Stacker, 
5  T.  R.  13. 

(k)  Baddeleyy, Leapingicell,  3 Burr. 
1533. 

(0  Doe  d.  Bates  v.  Clayton,  8  East, 
141. 
z5 


Ifllfi 


miu. 


autnc*km  tt  ihe  win,  ai«  tsM  oriliaBHilm 
ftrWlD  ■!»(■>. 

<L  BgoBfmtvitfSaU,Jii-in  EaaitarJ[ — ^WIi«r*  «] 

BMvtaaorUiutcr*  vith^pomrafial^ibj  uk«  «IW  in  oriirtapN 
(Ad  In  Midi  a  po«i7.  AJut  wbn*  «  twator  doa  not  J«*iK  lii  (■! 
« lo  bb  exccuCocv,  biU  anrtlj  "  itrhet  that  B  rfnD  be  o 
to  he  »pll«d  b«  U*  »i< 

_      .  __*e«am)Wit 

Mww  ie  mdlhn  n^rewljr  nor  bj  iapBeaUan  gfnea  to  tbe  omIim^  4< 
Wr  «1  law  li  ■  DMcwaiY  pmy.  wbnc  th«  mIiU  4M0ctMb  npcn  Ims  al 
liAi  orr  tnnut*  for  thtt  imrpOM  (•).  Who*  Ow  ds'riHi  m  u  "  A.  K 
■nii  C.  O.  in  tnut  to  pn;  the  iwntt  to  t«*t»to'i  Bicoc»^~  the  Ufi  MttKii 
fee  will  pat  to  the  tnwtns  ( ji}. 

And  i;i>ii>T^y  >  iev'mt  nt  mi  cetsie  to  Uuatees  for  paJUiuhg  «; 
tnuu  mjnmng  on  «*uic  of  inboilanee,  irill  pMe  an  cMaie  ]■  (oe  (» itn 
iritbout  >ny  wonU  or  liioititiciu(s);  ■■  vhnv  mutevj  hatr  m  no- 
rtrieUd  ppw«T  of  Ifsun^  (••);  or  ar«  la  convey  tlte  r<«  acvonBne  to  Ai 
■wwilitewm  of  a  manivd  woidui((J;  ot  when:  Buniiities  are  to  h 
pHd(f). 

V  b  ■MOe eiMe  wImm  traftecetakt  Utt  ImI  eetala  (be  Ibe  fmyuu^ 
aiiiag  *  mm  of  money,  tbey  will  uke  only  n  limited  fee.  delennnaU' 

on  sucli  a  ■iini  Iiting  raiatd  (h). 

4.  H'An/  1,',/;  pua  a  Fee  unre  tl,c  paitiag  1  I  id.  c.  2(5.]— A  itn 
important  ultcration  is  wade  by  the  new  itct  in  reference  to  real  «tuH, 
by  which  they  are  put  upon  a  footing  wilb  peraonal  prnperty  ODteriix  M 
that  statute.  By  tbe  24th  section  it  is  enncled,  "  that  every  will  e^i^  !k 
eotistmed,  with  refeiencc  to  the  real  estate  and  penonal  estate  c«dib»4 
in  it,  to  flpeak  and  take  effect  u  if  it  bad  beeji  executed  immedialny  W 
fore  the  dcalb  of  the  testator,  unless  a  contrary  iutentioo  ^all  appear  h 
the  n'ill. ' 

By  the  25th  section  it  it  further  eDOCted.  "  tliat  nuleai 
tion  shall  appear  by  the  vrill,  aucb  real 
b«  comprised  or  intended  to  be  ei 

(m)  Goa^Tight  d.  Bakir  v.  SloititT, 
5  T.  R.  13;  Cowp.  366;  II  Eakt, 
923  1  S  Eatl,  S4,  86;  3  Will.  414  ;  2 
W.  Bl.  8B9 ;  T  Biog.  664  ;  S  M.  &  P. 


(n)  2  Sio. 


6t  Stu.  238  ; 


I  Mod. 


142. 

(o)  lLev.304;  4M»d.44i  IJae. 
&  W,  189.  193;  1  Sue,  Pow,  128, 
153,  6lb  ed. 

(p)  2  Brad.  U  Bing.  6-23  ;  jnd  Dai 
d.  Kttii  ..  ir'aiiarit.  i  B.  a  Adol. 
554. 

,  Wiigh,  2  Sit.  7fl9  : 
IS  Oala  d.  MarUun  v.  Ceeki,  3 
lit.  1GS4;  2  Atk.  246,  S70;  Bag- 
mav  1.  Sptnitr,  I  Yes.  sen.  143  ; 
MuTlhuoiU  V.  JrnkiKiDu,  3  D.  &  R. 
766 ;  2  B.  &  C.  357 ;  Swid/'-rd  v. 
Irby,  3  D.  &  Aid.  654 ;  1  Ves.  seo. 
485  ;  Houk™  v.  HugliO,  9  Dowl.  & 
K.464i  6B.&C.483i  5Russ.  123. 


ai*^^ 


ipflsed  in  any  devise  in  aacb  will  r<A 

(r)  JmH«  v.  irif/an,  2  B.  &  -■Ui 
84  ;  Dm  t.  WUIbt,,  2B.lt  AU.  89 
irAi'O  V.  Pai-km-.  1  Scott.  542;  D* 
d.  lf'A^T.5m|»M,5East,l71;Di> 
d.  Kein  r.  Walknk.  2  B.  JK  Ad.  554 
see  Cunliam  t.  KivUmd,  2  Sam 
113-,  2  Biog.  N.  R.  64  i  1  Hod|cs 
27B, 

(i)  Atlimtv-G/tiMTal  >.  5fau,  C« 
Mnip.Talboi.i3H;  irAftUmi  t. fivn 
2P.Wnii.l4e;  Dw  d.Lie*d  t.  lV> 
iin^hiiP>,6B.&C.  305;  2B.iiAd 
570. 

(0  Dot  i.  fVaalbVfia,  4  T.  B.  68 
JalAonv  r.  Km,  2  Ci.  A:  Jet.  84 
D^  d.~RM]  <.  ITiiiiaw,  2  M«ei.i 
Well.  749. 

(h)  Dm  d.  Bmiw  t.  Afartvo.  8  B.i 
C.SI3;  LcEhinlficr  v.rra^.3  Alk 
7e0i  Gl«iwri,MMcklm,3Biat.U 
10  Moore,  453 ;  D«  d,  IFiwrfnai  < 
fia>  (A<ir<r,  5  TaunL  383. 
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teined,  but  shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee  in 
the  life-time  of  the  testator,  or  by  reason  of  such  devise  being  contrary 
to  law,  or  otherwise  inoqpable  of  taking  effect,  shall  be  included  in  the 
naidnary  devise  (if  any)  contained  in  such  will." 

By  section  26  it  is  iiirther  enacted,  "  that  a  devise  of  the  land  of  the 
testator,  or  of  the  land  of  the  testator  in  any  place,  or  in  the  occupation  of 
Miy  person  mentioned  in  his  wiD,  or  otherwise  described  in  a  general 
manner,  and  any  other  general  devise  which  would  describe  a  customary, 
copyhold  or  leasehold  estate,  if  the  testator  had  no  freehold  estate  which 
oould  be  described  by  it,  shall  be  construed  to  include  the  customary, 
oopvhold,  and  leasehold  estates  of  the  testator,  or  his  customary,  copy- 
liold,  and  leasehold  estates,  or  any  of  them,  to  which  such  description 
shall  extend,  as  the  case  may  be,  as  well  as  freehold  estates,  unless  a  con- 
trary intention  shall  appear  by  the  will/' 

By  section  27  it  is  further  enacted,  "  that  a  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any  place  or 
in  the  occupation  of  any  person  mentioned  in  his  wiU,  or  otherwise  de- 
scribed in  a  general  manner,  shall  be  construed  to  include  any  real  estate, 
or  any  real  estate  to  which  such  description  shall  extend  (as  the  case  may 
be)  which  he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  will ;  and  in  like  manner  a  bequest  of  the 
personal  estate  of  the  testator,  or  any  bequest  of  personal  property  de- 
scribed in  a  general  manner,  shall  be  construed  to  include  any  personal 
estate  to  which  such  description  shall  extend  (as  the  case  may  be),  which 
lie  may  think  proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  will.*^ 

By  section  28  it  is  further  enacted,  "  that  where  any  real  estate  shall 
be  devised  to  any  person  without  any  word  of  limitation,  such  devise 
shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  in- 
terest which  the  testator  had  power  to  di^>ose  of  by  will  in  such  real 
estate,  unless  a  contrary  intention  shall  appear  by  the  wilL'* 

By  section  30  it  is  enacted,  "  that  where  any  real  estate  (other  than 
or  not  being  a  presentation  to  a  church)  shall  be  devised  to  any  trustee  or 
executor,  such  de\'ise  shaU  be  construed  to  pass  the  fee  simple  or  other 
the  whole  estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
win  in  such  real  estate,  unless  a  definite  term  of  years,  absolute  or  deter- 
minable, or  an  estate  of  fireehold,  shall  thereby  be  given  to  him  expressly 
or  by  implication.** 

By  section  31  it  is  further  enacted,  '<  that  where  any  real  estate  shall 
be  devised  to  a  trustee,  and  the  beneficial  interest  in  such  real  estate,  or 
in  the  surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  person 
for  life,  or  such  benefidd  interest  shall  not  be  given  to  any  penon  for 
life,  but  for  the  purposes  of  the  trust  may  continue  beyond  the  life  of 
such  person,  such  devise  shall  be  construed  to  vest  in  such  trustee  the  fee 
simple,  or  other  the  whole  legal  estate  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  and  not  an  estate  determinaole  when 
the  purposes  of  the  trust  shall  be  satisfied." 

5.  What  Words  will  pass  an  Estate  Tail  before  the  1  Vict.  c.  26.]-* 
Where  a  devise  is  made  "  to  A.  B.  and  his  issue"  (x),  or  "  to  his  issue 
male"  {y),  or  "  to  his  issue  living  at  his  death"  (i),  or  <^  to  his  seed"  (a), 


t 


s)  I  Mad.  467.  475.  (s)  1  Eden,  473. 

y)  19  Ves.  545 ;  S.C.I  Mer.  20.  (a)  Co.  Litt.  9  b. 
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WilU. 


nnMUM  uilonly  Dill  pau  toA.B.    The  like 

tbe  (leviMt  li  la  A.  B.  nod  hi*  livira  IswfuUj  b«goU«)i  ((), 

uid  ii«  childmi,"  111!  linving  noil*  «t  the  time  of  the  denM{c}. 

Again,  whrrc  ibi-  devite  wai  "  U>  A.  it.  for  life, 
tu  tLe  heJn  ur  liuirg  nlnlc  of  his  bmljr,"  it 
Bii  Mlats  Uil  (J). 

6.  By  Imp/iVodcm.]— Where  a  tMtator  lipmod  to  T.  G.  "  fer  idI 
diirtngtiii  niturn)  lir«,  anil  ifUr  )ii>  dccessp  to  ■  lii«  hi>4n'  >ad  twpM 
fur  »ver,  nnil  for  want  of  inch  hcin  '  to  T.  E.  his  hcin  and  owignifir 
ever :'  "  1h«  tourt  held,  thai  T  G.  had  only  an  esUle  tail  (e).  So  - 1» 
A.  It.  fur  lifo,"  and  an  lungfr,  und  to  8uch  »aD  aa  he  ahall  Imvp,  anil  a 
default  of  «iuh  issue,  remainder  orer,  i*iU  luii  an  estate  tail  ^f).  la 
anotlier  caie  A.  deiisc<!  hi>  land*  to  hi*  wtte  for  life,  and  at  hn  dcoA 
to  hit  toil  B.  nnd  his  hein  for  ever ;  and  if  B.  should  die  u  , 
lliem,  DT  wilhinit  hnra,  to  his  dat^ht«rC.  and  her  hcin  Ibr  Fver: 
held,  thai  ihe  word  "  heirs"  must  be  confined  to  beira  of  thr  body,  arf 
therefore  ihitt  B.  look  an  estate  tail  with  remninder  ia  fee  to  €.(;]■ 
Again,  under  a  devise  to  "  A.  nnd  B.  and  their  heirs,"  and  in  due  IhrJ 
agreed  lo  letl  Ihe  citate,  that  ihey  sfaimld  luve  their  eqiiKl  shara  tit  IM 
money  arising  llierefroia ;  but  if  tbcy  agreed  lo  keep  the  estate  obob 
together,  ihen  that  the  rents  alimild  be  eijuailv  paid  and  divided  be- 
tVTMa  tbem,  and  to  the  teretal  and  mpei^ohaaal  timtboHmtJ^ 
and  B.  were  held  to  take  only  eslatn  toil  {A). 

Where  n  Ipsialor  (ieviaed  as  follows : — "  I  bequcalh  lo  my  wife  E.  ray 
renl  estate  fur  Iicr  life,  and  thi-'ii  <o  \>e  rclinquishi^d  to  my  soa  B.  J.  at  ber 
dei^BEe.  My  will  and  mind  is,  that  if  my  son  B.  J.  sbotild  die  vilboat 
issue  my  real  estate  sliall  go  ci]ua]ly  between  my  daughters,  M.  and  S. 
for  the  life  of  M. ;  and  at  her  death  the  whole  of  my  real  estate  I  be- 
queath to  S.  nnd  lier  licir^"  Testator  also  directed,  that  if  B.  J.  shcuM 
nirvive  1ii«  mother,  he  should  pay  S.  51.  wilhin  twelve  monlhi  of  the 
mother's  decease:  il  was  held,  that  B.  J.  took  on  estate  tail,  with  re~ 
mainder  lo  M.  and  S.,  tiiid  not  n  fee  with  executory  devise  to  them  (i). 

A  deviae  to  A.,  and  if  be  die  and  leave  no  child  lawfiilly  begotten,  will 
also  give  an  estale  tail  (k).  So  will  a  devise  to  A.  gencnilly,  or  to  A. 
for  life,  and  if  lie  die  without  heirs  or  issue  (general  or  speciHl)  (I) ;  or 
"  to  A.  for  life,  nnd  after  his  decease  to  and  amon|rsl  his  issue,  and  ia 
default  of  issue  then  over"(m);  or  "  to  A,  for  her  maintenaaee,  and  afUr 


(b)  Co.  Lilt.  20  b  i  7  Taunt.  85. 

(e)  fi  Rep.  17;  1  bulslr.  219; 
Benl.  3(1;  Doug!.  321;  2  Bos.  & 
Pd).  485.  In  an  obscure  wilt,  where 
there  were  childten  at  the  tints  of  the 
devise,  ihe  word  "  children"  was  cou- 
a  word  of  limitalioD  ;  the  de- 


,  1  Bare. 


I  A.-. 


equally  divided  belween  them,  share 
aail  share  alike,  and  to  llie  suivivoi  of 
them  autl  Ibeii  children;  16  Eail, 
399  ;  sen  also  GnNhJAunl  r.  Morrii,  2 
B.  h  Add.  1. 

(d)  2  Sim.  &  Stu,  409;  1  Ves. 
sen.  133;  19  Ves.  73 ;  I  East,  329; 
4  T.  K-  83. 

it)  Mpfgui  V.  Gf-'giiki,  Cowp,  334. 


38  ;  a  Vea.  225. 

(g)  V«  d.  UtWK  v.  BUdt.  ?  Mink 
170  ;  6  Taont.  485. 

(A)  fl«  d.  JoiK.  ».  .drit,  4  T.  R. 
605. 

(0  a«  3.Jonn  ..  OirfBi.  1  B.  & 
Adol.  318, 

( k)  Dot  A.  Jma  V.  Vacia,  4  B.  & 
Adol.  43;  5  BinE.143. 

(0  fibotburn  V.  Edjdry,  1  P. 
Wms.S0Oi  1  Rol.Ab.837;  1  Bair. 
38;  3  Vn.  99;  15  Vet.  564;  1 
Rum.  263  ;  4  j».  3B3  ;  2  Sim.  S33 ; 
Hoft  d.  BroVH  \.  Tailtr,  1  tiarr. 
268. 
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her  death  without  issue,  then  over"  (n).  So  a  devise  to  A.  and  her  heirs, 
and  if  she  died  without  issue,  then  she  was  enabled  to  disjpose  of  the  estate 
by  will  or  deed,  and  for  want  of  such  issue  and  direction,  &c.,  then  to 
tiie  devisor's  right  heirs,  it  was  held  that  A.,  who  had  issue,  took  an  estate 
taiUo). 

Tne  rule  iu  Shelley* s  case  is  applied  so  far  to  testaments  or  wills  that  in 
all  cases  of  devises  of  legal  estates,  whenever  lands  are  given  to  a  person 
lor  life,  or  for  any  greater  estate,  with  an  immediate  remainder  to  the 
heirs  or  trustees  of  the  body  of  such  devisee,  the  word  *<  heirs"  or  the 
words  ''  heirs  of  the  body"  will  operate  as  words  of  Umitationf  and  give 
the  devisee  an  estate  in  fee  simple  or  in  tail  (p). 

7.  Alterations  made  in  reference  to  the  Devise  of  Estates  Tail  by  1 
Vict.  c.  2G.] — By  section  29  it  is  enacted,  that  in  any  devise  or  bequest 
of  real  or  personal  estate,  the  words  "  die  without  issue,"  or  «  die  without 
leaving  issue,"  or  *'  have  no  issue,"  or  any  other  words  which  may  import 
cither  a  want  or  failure  of  issue  of  any  person  in  his  lifetime,  or  at  the 
time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the 
death  of  such  person,  and  not  an  indefinite  failure  of  his  issue,  unless  a 
contrary  intention  shall  appear  by  the  will,  by  reason  of  such  person  hav- 
ing a  prior  estate  tail,  or  of  a  preceding  gift,  being,  without  any  implica- 
tion arising  from  such  words,  a  limitation  of  an  estate  tail  to  such  person 
or  issue,  or  otherwise :  provided  that  this  act  shall  not  extend  to  cases  where 
•uch  words  as  aforesaia  import,  if  no  issue  described  in  a  preceding  gift 
shall  be  bom,  or  if  there  shall  be  no  issue  who  shall  live  to  attain  the  age 
or  otherwise  answer  the  description  required  for  attaining  a  vested  estate 
by  a  preceding  eifl  to  such  issue. 

A  material  mteration  is  made  by  this  statute  affecting  a  class  of  cases 
we  have  before  noticed,  viz.,  those  where  an  estate  tail  was  given  to  the 
first  devisee,  where  there  was  a  limitation  over  in  the  event  of  his  dying 
without  issue.  Under  tliis  section  he  will  not  take  an  estate  tail,  but  an 
executory  devise,  defeasible  on  the  devisee  dying  without  issue  living  at 
his  death,  as  where  words  of  this  sort  are  used,  they  are  now  to  be  con- 
strued to  mean  a  failure  of  issue  in  tlie  lifetime  or  at  the  time  of  the  death 
of  such  person. 

8.  What  would  create  an  Estate  for  Life  before  the  passing  1  Vict.  c. 
26.] — Where  an  estate  is  given  generally  by  a  will,  with  neither  direct 
words  of  limitation  or  words  of  implication  raising  such,  the  devisee  will 
take  only  an  estate  for  life ;  as  where  a  testator  devises  to  "  A.  generally/* 
or  to  "  A.  and  his  assigns"  (9),  or  to  "  A.  and  his  children,"  (he  having 
children  living  at  the  time  of  the  devise)  (r),  they  will  take  an  estate  for 
life  only.  And  even  where  a  testator  devised  as  follows :  as  touching  my 
worldly  estate,  I  give,  devise,  and  dispose  of  the  same  in  the  following 


(n)  Frecm.  Cb.  R.  40. 

(0)  Doe  d.  KevilU  v.  Uiotrs,  7  T. 
K.  276 ;  see  Denn  d.  Webb  v.  Puehty, 
6  T.  R.  299 ;  Roe  d.  CtmoUy  v.  Fer- 
tion,  5  East,  51;  1  Smith,  318;  2 
Sim.  274;  1  Mer.  20;  3  Burr.  1570; 
1  W.  Black.  499,  521 ;  4  Russ.  283 ; 
8  T.  R.  5;  4  M.  &  S.  61 ;  6  East, 
836;  7  East,  521. 

(p)  MtasuTt  v.  Cse,  5  B.  Ac  Aid. 
910;     12  East,  461;    2  P.  Wms. 


471;    Amb.344;   1  W.  Black.  672 ; 

2  id.  698 ;  4  Burr.  2579 ;  Chandler 
v.  Smith,  7  T.  R.  531 ;    1  East,  264  ; 

3  B.  &  P.  620;  4  East,  313;  1 
Smith,94;  4B.&C.610;  4M.& 
S.  362. 

(9)  CcLitt.  9  b. 

\t)  6  Rep.  17 ;  Cowp.  657 ;  Deuel. 
759 ;  5  B.  <$c  AM.  464 ;  3  B.  &  Adoh 
469 ;  Gravts  v.  Hicks,  5  Add.  &  £]. 
38;  Pmv.  Eve,  t6.  317. 


tniunm'.  KM.  I  gty*  lo  my  wile  A-  i)ie  vluole  a(  my  fUtm,  gMdsod 
nhiWih.  Bviag  nlock  and  debts,  duritw  hi-i  wMlowbood,  and  an  iMifK^ 
but  Imdiedutcly  to  go  lo  my  deal  cbildrrn,  av  I  tui>e  apppiritwi  wd  fr 
poaad  to  ibcm  m  loU  aud  moaey.  Ue  then,  aAor  giving  to  liia  tlikMiw 
n  mm  of  niuue)',  K*ft  tu  lus  second  *iin  a  lot  of  \aad  (therein  ieaaimtt 
to  him  uiid  liii  bittU  hdra  for  tver,  und  if  do  heits.  to  hk  anct  taste 
and  111*  kntbl  hcin  Cor  ever.  Then  foUoired  four  other  d^rnet,  to  maim 
(cRnc,  to  four  ulbvc  Hum ;  and  tlieu  be  gave  lo  his  sou  Joba  s  dirdaf- 
luniMi  uiil  {MMc  iif  ^Ti>utid.  all  his  goodi  and  liring  atodi.;  he  thmM- 
vUtd  to  hi*  daughter  ■  hatue  nod  gwdeiiB,  and  Iq  ber  soti  and  bia  bcwU 
btin  for  vvvr.  ll  was  beld  tUat  Joha  took  a  life  oUate  only  in  tbe  !■■( 
uid  grnund  ibviwd  lo  hitn(i). 

ll  mnj  lie  noticed  line  llmt  kdeviw  to  oDc  ufUt  the  death  of  the  tcMMtr't 
Amghltx  Betty,  »  a  dcviic  of  on  catute  for  life  by  implication  to  B«lj(t)- 

0.  tl'ibit  ncfruory  (o  treale  an  Kriale  for  Ltft  tinre  (Ae  juming  tie  I 
Vkl.  <,'.  2t>.]— Sinrv  tliio  ad  ou  MUt«  Gn  llf«  mcK  be  created  bf  (a{MB 
tcnuBOc  by  a  btqueiluverafUrthe  death  of  the  drriicft,  (vbraoaieodw 
tDtcndDD  appeariiig  in  the  will.  Ai  by  the  28th  section  it  is  iimli^ 
that  where  aiiy  real  e«tU«  ibatl  be  deirised  to  any  penoD  withont  tfjf 
mrds  of  liinilatioD,  such  deviae  ahBll  fae  eomtroed  to  paai  ifae  1*r  najM, 
tJT  odicr  tbe  whole  estate  or  uitetest  which  tbe  testator  bad  pmnir  U  or- 
pose  of  by  will  in  bupH  real  eslnlp,  uiiltss  3.  conlrari-  intention  shnil  ap- 


ir  by  the  H-ill 
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e-io     lo-^u       3.  Of  (fit  Dnid  i,f  CoyykMi 

2.  Of  tht  FinTalitiii  neaaary  \  imeetlajmMiimgiyicI.e.W  IBH 

1.  Wlial  Copyholdt  were  devisabk  before  the  pasimg  1  Vict.  c.  26.J— 
Before  the  passing  of  this  act  there  were  some  cuitomary  Ireeholdi  whidl 
-were  not  devisable  at  law,  and  which  could  not  be  conveyed  to  the  um  of 
the  will  (u) ;  and  lo  pass  which  therefore  to  a  devisee,  subtle  coutrivaace* 
were  had  recourse  lo,  instead  of  the  ea»y  mode  of  devise  (c).  But  by  a 
general  custom  operating  in  manors  copyholders  had  a  right  lo  surrender 
their  estates  to  the  use  of  their  wills,  and  ihiM  give  effect  to  their  t««tB- 
menlary  intentions  (to).  And  it  has  been  said  that  a  custom  that  copy- 
holders  could  not  so  surrender  was  bedfj-). 

A  mere  equitable  interest  in  copyholds  was  not  the  proper  sul^ect  of  ■ 
surrender  lo  the  use  of  a  will,  but  might  be  devised  in  the  same  manner 
as  the  legal  estate  would  he  devisable,  if  a  surrender  bad  been  made  lo 
the  use  of  a  will  Cv). 

2.  Oftfte  Formalities  necessary Jbr  deviling  Copyholdi  before  the  paatHg 

(0  Cwillim  V.  Caitlim,  S  B.  k  <ic)  Pike  v.  K^t(«,  3  Bro.  C.  C. 

AdDl.2a2;  2Nev.&  M.  247.  2B6;  IS  Ves.  403. 

<l)  Rm  d.  Btadatl  1.  Summtrsel,  5  (i)  See  a  recent  case  ot  Dot  d.  EJ- 

Burr.  2608  ;  2  W.  Black.  692-  mundi  v.  LUiMllna,  2  C.  M.  &  R. 

(i.)    Hudgion  V.  KiTtit.  9  Price,  523 ;  15  Ves.  404. 

Q56.  (u)    Diait  i.   Btardtham.    I    Cb. 

(o)    Dot   d.    Earl   sf    CarJiji*   V,  C«.'39  ;  Can-v.  ElJum,  3  Alfc.  73;  1 

Trnwi.  2  B.  i  Adol,  685 ;  Brodditfc  T.  B.  601. 
V.  t^iiack,  6  Madd.  361. 
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1  Vkt,  c.  26.1 — Before  the  passing  of  tbe  55  Greo.  III.  c.  192,  copyholds 
coo}  A  not  he  deyised  at  law,  without  a  previous  saxrender  to  the  use  of  a 
irill,  dumgh  it  was  the  practice  of  the  Courts  of  Equity  to  supply  the  want 
oi  such  surrender  in  favour  of  the  wife,  younger  children,  and  creditors 
of  the  testator,  where  there  was  an  apparent  intention  in  the  will  to  in- 
dode  the  copyhold  (z). 

By  that  statute,  viz.,  55  Geo.  III.  c.  192(a),  all  future  devises  of  copy* 
hold  lands  were  declared  valid,  although  they  should  not  have  heen  sur- 
rendered to  the  use  of  the  will,  in  the  same  manner  to  all  intents  as  if  such 
Buzrender  had  heen  made.  But  it  was  declared  that  the  act  should  not 
vender  valid  any  devise  which  would  have  been  invalid  if  a  surrender  had 
been  made,  and  the  like  stamp  duties  and  fees  were  made  payable  on  admis- 
non  of  the  devisee  as  if  a  surrender  to  the  will  had  been  actually  made  (b). 

A  win  of  copyholds  did  not  require  to  be  executed  accormng  to  the 
formalities  imposed  by  the  statute  of  frauds.  So  that  there  was  no  oc- 
casion for  a  signature,  imless  such  signature  had  been  required  by  the 
terms  of  the  surrender  to  the  uses  of  the  will  (c)  ;  nor  in  fact  any  other 
requisite,  but  such  as  was  necessary  to  constitute  a  good  wiU  of  personal 
estate  (d).  But  although  a  will  of  copyholds  made  in  execution  of  a  power 
^en  by  a  surrender,  must  have  pursued  the  terms  of  the  surrender,  yet 
since  the  statute  55  Geo.  II f.  c.  192,  if  the  party  had  an  interest  in  the 
cc^yholds,  as  well  as  a  power,  a  will  not  executed  as  required  by  the  power 
operated  on  his  interest  (e).  A  mill  that  had  been  surrendered  to  tlie  use 
of  the  testator's  will,  passed  by  a  will  in  his  own  handwriting  without  seal 
or  witnesses  (y ).  And  even  a  fair  copy  of  a  draft  of  a  will  prepared  bv 
the  testator's  attorney,  and  altered  by  him  pursuant  to  the  testator's  di- 
rection, although  not  even  seen  by  the  testator,  passed  copyholds  (g).  And 
where  A.,  by  his  will  duly  executed,  devised  a  copyhold  estate  to  ms  wife, 
and  on  the  day  of  his  death  ordered  his  nephew  to  obliterate  some  devises, 
but  said  nothing  as  to  the  copyhold ;  and  then  caused  a  memorandum  to  be 
wrote,  that  he  approved  of  the  will  as  obliterated,  but  did  not  republish 
it ;  but  ordered  his  nephew  to  carry  it  to  one  to  write  it  £ur,  and  before  it 
was  done  he  became  delirious,  it  was  nevertlieless  held  to  be  a  good  will 
to  pass  the  copyhold  (A). 

Since  the  passing  of  the  statute  55  Geo.  III.  c.  192,  a  copyhold  will 
pass  under  a  general  devise  of  real  estate,  although  there  be  no  surrender 
to  the  use  of  the  will  (i),  diough  copyholds,  which  had  not  been  sur- 
rendered to  the  use  of  the  will,  were  held  not  to  pass  by  the  general  devise 
of  the  real  estate,  where  the  will  was  made  before  and  the  testator  died 
after  the  passuig  of  the  statute  (Jk),  But  a  devisee  or  surrenderee  could 
not  devise  before  admittance  (/).    But  an  heii^at-law  may  devise  a  copy- 


(:)  Chapman  v.  Gibson,  3  Br.  C. 
C.  229  J  Watts  v.  BuUas,  1  P.  Wms. 
60. 

(a)  Passed  1815. 

(6)  This  statute  is  now  repealed  by 
the  1  Vict.  c.  26,  and  provisions  sub- 
stitnted  by  ss.  3,  4  and  5,  see  pou, 

(c)  D<v  d.  Cook  V.  DanverSf  7  East, 
298 ;  3  Smith,  291. 

(«i)  Jervise  v.  "Korthumberland 
(Dukt),  1  Jac.  &  W.  570. 

(c)  Doe  d.  Hickman  v.  Hickman,  4 
B.  &  Ad.  56 ;  1  Nev.  &  M.  790. 


(/)  Roe  d.  Oilman  v.  Heghoe,  2 
W.  Black.  1114. 

(g)  Carey  v.  Askew,  1  Cox,  244. 

{h)  Burkitt  V.  Bwkitt,  2  Vern. 
498. 

(i)  Doe  d.  Clarke  v.  Ludlam,  5 
M.  &  P.  48 ;  7  Bing.  276 ;  Edtowrds 
v.  Barnes,  2  Bing.  N.  S.  252 ;  2  Seolt, 
411;  1  Hodges,  293. 

(fc)  Doe  d.  Smith  v.  Bird,  5  B.  & 
Ad.  695. 

(/)  WaimtfighS  v.  Elwtll,  1  Madd. 
627 ;  see  King  v.  Twnw,  1  Mylne  & 
K,463. 
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ifteM  MiB«Dt  of  IDO  lord  «  nne,  vbere  doe  on  uiniwten  (■■] 
^  «iltoroop]rtioU4  wMcqiiAleof  boDg  r«v«ked  abobyan  k 

"  by  wyaiic  viUma,  allfaM^b  Ihe  wtU ~    '  '"  ' 

,__!  Indndcd  in  ii(i.). 
_  the  CM*  of  ciutaiMiy  frMboldi,  in  rtfercncc  (a  wlucli  *  Mrmidirft 
«  DM  of  •  vill  b  not  anthoiiMd,  •  nill  duronng  ef  the  MfUittMt  » 
rcM  m  lh«n  imut  be  Mecut«daw«rdingloUie  atatwte  of  fntidt(i>). 

tng  1   Ki-f.  <-  !«.]      . 

._ _  bo  I»wful  fo^trwlJp^^ 

•on  to  d«vtH,  bfqucatli,  or  diipoae  of  bj  liii  wtll,  cxccnlnl  in  nmoe 
h«r«1tuift*r  rrquin<l,  all  real  ettate  and  all  pentnial  estate  wUcli  h«  dull 
be  entitled  to  dtber  al  law  or  ii)  «qiiity  at  the  time  of  liu  dtaCi.MJ 
which,  if  not  dcvjtcd,  beqiiralhed,  or  disused  at,  naald  dei'olve  upon  Ai 
h«lr-st-Ui>  or  cuitamary  licir  of  him,  ur  if  he  bvcanir  entitled  br  dcKot 
ot  hi)  ancoMoT.  or  upon  hii  vx«<:iilur  or  admin bitnilor,  and  thai  tW  pt«« 
hereby  siveii  *Halt  extend  to  all  real  e«taies  of  the  nature  iif  riaiimaij 
ftvelioliTio'  imianC  rieht,  or  cuBtomnrv  or  cq>yholiI,  notwitbituidinetlnl 
the  te^tAtOT  mny  not  hare  lurreiiilvnM  the  miik'  Io  the  use  uf  tii*  ^1.  sr 
notnittuUnding  that  being  eniitlt^j  ai  hnr,  devisee,  or  othenroe,  to  be 
admitted  thereto,  be  shuU  not  hare  been  admilteJ  thereto,  <ir  notvilh- 
•tan^iig  that  the  tame,  in  couseqiifnc  "'"  '''f  '^■i"'  "'"  -  rii'--:Ti  •)  drtiw 

or  mrrender  to  the  ii*e  of  a  will  or  iit' ■*       •   i    .  ,-  im^ 

diipi-B.vl  nfliv  n-iU.  if  Diij  act  ha.1  M  ■  -lil 

tfae  tame  in  consequence  of  there  being  .i  cnetom  that  a  will  or  a  suireader 
to  the  use  of  a  will  should  continue  in  forcE  for  a  iJiuitMl  time  ur  b^ood 
any  other  special  custom,  eould  not  have  been  dirooied  of  by  will  accord- 
ing to  the  power  contaioed  in  this  act,  if  this  act  had  not  bran  inade,  and 
also  to  estates  pur  uutrc  rie,  whether  there  absll  or  shall  not  be  any  tft- 
cial  occupant  thereof,  and  whether  the  same  shall  be  freehold,  customaij 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other  tenure,  and 
whether  the  same  shall  be  corporeal  or  an  incorporeal  bereditsment,  and 
alio  to  all  contingent,  executor}',  or  other  fiiture  intcreBta  hi  any  real  o 
personal  estate,  whether  the  testator  may  or  may  not  be  ascertained  •* 
the  person  or  one  of  (he  persons  in  whom  the  same  respectively  may  be- 
come vested,  and  whether  he  may  be  entitled  to  them  under  the  instro- 
ment  by  which  the  same  respectively  were  created,  or  under  any  dispon- 
tion  thereof  by  deed  or  will,  and  also  to  all  rights  of  entry  for  conditioni 
broken,  and  other  rights  of  entry,  and  hIhi  to  such  of  the  Heme  estalei, 
interests,  and  rights  respectively,  and  other  real  and  personal  estates  as 
the  testator  may  be  entitled  to  at  the  lime  of  his  death,  notwithstanding 
that  he  may  become  entitled  to  the  same  subsequently  to  Ihe  execution  ot 
bis  will. 

4lb.  Provided  always  and  be  it  further  enacted,  where  any  real  estate 
of  the  nature  of  customaiy  freehold,  or  tenant  rieht,  or  customary  or 
copyhold,  might  by  the  custom  of  the  manor  of  whicli  the  same  is  holden, 
have  been  surrendered  to  the  use  of  a  wiU,  and  Ihe  testator  ihall  not 
have  surrendered  the  some  to  the  use  of  hia  will,  no  person  entitled,  or 
claimine  to  bo  entitled  thereto  by  virtue  of  such  will  shall  be  entitled  to 
be  admitted  except  upon  payment  of  all  such  stamp  duties,  fees,  and 

(a)  RigAl  d.  Taylor  r.  Bania,  3  B.  <■)  ATm-tiiiitr  v.  Ifnt,  3  Sim.  274. 

&    Atlol.   664;    King   T.    Ttirnir.    1  (o)  Willan  i.   Umuttr,  3  Hon. 

Myloe  &  KwD,  456,  ovemiliog  tba  103;  HiitKy  v.  Griirs,  Ambl.  300. 
King  V.  Tutntr,  2  Sim.  545. 


Of  the  Devise  of  Estates  pur  autre  lie,  tjc.  1623 

Slims  of  money  as  would  have  been  lawfully  due  and  payable  in  respect 
of  the  surrendering  of  such  real  estate  to  the  use  of  the  will,  or  in  respect 
of  presenting,  registering,  or  enrolling  such  surrender,  if  Uie  same  real 
estate  had  been  surrendered  to  the  use  of  the  will  of  such  testator:  pro- 
vided also,  that  where  the  testator  was  entitled  to  have  been  admittea  to 
such  real  estate,  and  might,  if  he  had  been  admitted  thereto,  have  sur- 
rendered the  same  to  the  use  cf  his  will,  and  shall  not  have  been  ad- 
mitted thereto,  no  person  entitled,  or  claiming  to  be  entitled  to  such  real 
estate  in  consequence  of  such  will  shall  be  entitled  to  be  admitted  to  the 
same  real  estate  by  virtue  thereof,  except  on  payment  of  all  such  stamp 
duties,  fees,  fines,  and  sums  of  money  as  would  have  been  lawfully  due 
and  payable  in  respect  of  the  admittance  of  such  testator  to  such  real 
estate,  and  also  of  all  such  stamp  duties,  fees,  and  sums  of  money  as 
vould  have  been  lawfully  due  and  payable  in  respect  of  surrendering 
such  real  estate  to  the  use  of  the  will,  or  of  presenting,  registering,  or  en- 
rolling such  surrender,  had  the  testator  been  duly  admitted  to  such  real 
estate,  and  afterwards  surrendered  the  same  to  the  use  of  his  will. 

All  which  stamp  duties,  fees,  fines,  or  sums  of  money  due  as  aforesaid, 
shall  be  paid  in  aodition  to  the  stamp  duties,  fees,  fine,  or  sums  of  money 
due  or  payable  on  the  admittance  of  such  person  so  entitled,  or  claiming 
to  be  entiUed  to  the  same  real  estate  as  aforesaid. 

5th.  And  be  it  further  enacted,  that  when  any  real  estate  of  the 
nature  of  customary  freehold,  or  tenant  right,  or  customary,  or  copyhold^ 
shall  be  disposed  of  by  will,  the  lord  of  the  manor,  or  reputed  manor  of 
ivhich  such  real  estate  is  holden,  or  his  steward,  or  the  deputy  of  such 
steward,  shall  cause  the  will  by  which  such  disposition  shall  he  made,  or 
so  much  thereof  as  shall  contain  the  disposition  of  such  real  estate,  to  be 
entered  on  the  court  rolls  of  such  manor,  or  reputed  manor,  and  when 
any  trusts  are  declared  by  the  will  of  such  real  estate,  it  shall  not  be  ne- 
cessary to  enter  the  declaration  of  such  trusts,  but  it  shall  be  sufficient  to 
state,  m  the  entir  on  the  court  rolls,  tliat  such  real  estates  is  subject  to 
the  trust  declared  by  such  will,  and  when  any  such  real  estate  could  not 
have  been  disposed  of  by  will  if  this  act  had  not  been  made,  tlie  same 
fine,  heriot,  dues,  duties,  and  services  shall  be  paid  and  rendered  by  the 
devisee  as  would  have  been  due  from  the  customary  heir  in  case  of  the 
descent  of  the  same  real  estate,  and  the  lord  shall,  as  against  the  devisee 
of  such  estates,  have  the  same  remedy  for  recovering  and  enforcing  sucli 
fine,  heriot,  dues,  duties,  and  services  as  he  is  now  entitled  to  for  recover- 
mg  and  enforcing  the  same  from  or  against  the  customary  heir  in  case  of 
a  descent. 


Sect.  X. — Of  tue  Devise  of  Estates  pur  autre  Vie,  and  op  Monet 

IN  the  Funds. 

1.  What  will  be  necessary  to  pau  I  tate  pur  autre  Vie  since 

Estates  pur  autre  Vte  before  \  the  })assing  1  Vict,  c.  26  . .   1624 

the  passing  \  Vict.e.26.,   1623  |   3,  Devise  of  Money  in  the  Funds      ib» 

2.  Requisites  Jar  passing  an  £s-  | 

Devise  of  Estates  pur  autre  Vie. 

1 .  What  will  be  necessary  to  pass  Estates  pur  autre  Vie  before  the, passing 
of  the  1  Vict.  c.  26.] — Estates  pur  autre  vie  were  not  devisable  at  law. 
fiut  by  the  statute  of  frauds,  (29  Cha.  II.  c.  3,  s.  12,  and  Irish  statute, 
7  Will.  III.  c.  12,  s.  9,)  it  was  enacted,  ''that  firom  henceforth  any 
estate  pur  autre  vie  shall  be  devisable  by  a  will  in  writing,  signed  by  the 
party  so  devising  the  same,  or  by  some  other  person  in  his  presence,  and 


-, .      •bjA    

n  b*  mmft^i  mi  ia  mh  ikve  be  am  tpMid  MOfrt 
Uwmirit  iluD  n  wiIh  twRMton  ar  ■dnnMnlan of  tbe|Ma;*a 
bad  lb*  wM*  ibaraf  by  ««tH  oC  iba  gnM,  >imI  ^mD  hriMrataite 

TW*  Mt  fid  iMt  ulMd  la  MM  nf  eof^boU*  w  «•  ta  pij^Jw^ 

Bnt  •Umiib  in  HMepM-atfrene  oduU  «n}r  ba  drrivd  hj**IB, 
OMuiid  aoraidiac  to  tha  fMM>  aT  Inadi.  yet  dw  n/rrnf  in  «&  ■ 

•Mala  aiMbr  a  IkntialiMi  taanB^bw  e 


p— ntial  taUie,  and  iW  a 
otata  h  dnwd  bjratrill 
cnaikd  M  nqaind  fcy  (be  ■) 

2.  fbfainfn  /(T  paailig  aa  £Uafr  far  oatrc  Tk  (tarr  (Ac  pnMf 
rk  1  firt.  c.  K']— Wib  of  tlus  kind  are  saw  put  on  ihe  wne  ftaSi( 
aidalbcnti). 

%  flw  eth  »aetiaa  rf  dw  iMbIb  it  ii  aacted,  tbat  if  no  dkpenliM  bf 
win  shall  he  made  of  anr  rstste  pu''  n»'/r  r<>  of  a  /V«-bo!i  nntiuT.  & 
aunc  ihali  bo  tharj:,.afc!f  in  th-:  hii-A-  ■-■("  ih'.  )-,Jr.  if  it  sh::!!  coni-:  (■■  hln 
by  trason  of  specijl  DCCiipaciTy.  a.'  ■ie.^c'.l  bj  do^Ciiil,  ,l^  in  llif-  Cis?  n 
freehold  laniU  m  ft'e-jimplG ;  and  in  catc  thero  shsli  bp  no  ^pi^ciiil  coca- 
oantB  of  sDj  estate  pur  autre  nV,  whether  freehold  or  mstotnaij  6*v> 
bold,  tenanl  ri^bi,  customsir  or  copj-hoM,  or  of  anj  other  teunte,  dJ 
wfaether  a  corpoiea]  or  incoqiorFd  hcmlilamenl,  it  shall  go  to  the  o- 
teutor  or  julmrnismloi  of  the  pnrtr  that  had  ibe  cslalc  Uiereof  bj  virtaf 
of  the  cianl;  nod  if  the  same  ihall  coaie  to  the  cxecntor  or  adminiitrstoi 
either  by  reason  of  a  special  oecopinn-  oi  b;  Tirtue  of  this  act,  it  ihoS  W 
aMels  in  his  hand;,  and  shall  go  aiid  be  applied  and  distributed  in  tibi 
■ame  manner  bb  the  personal  estate  of  the  lestatoi  or  intestate. 

3.  Dnise  of  Monry  in  the  fumii.]— By  the  1  Geo.  I.  slat  2,  c.  19,  •. 
12,  it  is  enacted,  that  any  person  or  penotis  pMcesaed  of  the  MA 
(nuned  in  that  statute).  vilE  the  annuity  or  annuities  nttending  tbt 
■ame,  or  any  estate  or  interest  therein,  may  devise  the  same  by  niD  ia 
vriting,  ettfiled  by  hco  or  inore  crtdiblt  icitntott,  but  that  such  dniae 
■hall  receive  no  payment  thereupon  till  so  much  of  the  Mud  n  ill  as  reblei 
to  the  said  slock  or  imnuiiy  be  entered  in  the  said  office,  and  in  de&uh  of 
Rich  tranter  or  devise,  the  said  «lock  and  annuities  attending  the  huob 
■hall  go  to  the  executors  or  administrators." 

The  provisioua  of  this  act  are,  however,  virtually  destroyed,  for  ibough 
the  slock  bequeathed  by  anill  nn(  offfiffdwill  pass  to  the  executor  and  col 
to  the  devisee,  yet  il  has  been  delenuioed  that  such  executor  shall  bold  ii 
u  a  trmtce  for  the  deviscc(f).  Il  seems  tiow  to  be  esI^luKed  that 
atock,  haviijg  been  made  preTsonal  properly  by  the  statutes,  is  like  dl 
other  persoDal  properly,  assets  in  the  hands  of  the  executor,  and  coiwe- 
queiitly  that,  although  apecificBlIy  devised^  it  must,  in  the  first  instance, 

(p)  And  s*e  ssrr.  p.  879.  (i]  See  unit.  p.  1S99. 

(g)  Doed.  LempritTt  r.  Maitia,  2  (()    RipUy  r.  Wattna,rtk ,  T  I'n- 

W.  DIack,  I  ISO.  44U  ;    Fnakhn  v.  Bank  «f  Enrifi. 

(0  RipUm  V.  ITatarvant,  7  V«s.  I  Rew.  Cla.  Ca.  ae9. 
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derolre  upon  the  executor;  and  till  he  assents  the  legatee  has  no  right  to 
ibe  legacy  (k). 


Sbct.  IX. — Of  Nuncupative  Wills,  and  Donations  Mortis  causa. 
1.  Nuneupativt  Willi,, ..   1625  |  2.  Donatums  MortU  causa,.  1625 

1.  Nuncupative  Wills.'] — A  nuncupative  will  or  testament  was  where  a 
tettBtofy  without  any  writing,  declared  his  will  before  witnesses.  By  the 
Btatote  of  frauds  it  was  enacted,  "  that  no  nuncupative  will  shall  be  good 
wbere  the  estate  thereby  bequeathed  shall  exceed  the  value  of  thirty 
pamdtf  that  is  not  proved  by  the  oaths  of  three  witnesses  (at  the  least) 
thmt  were  present  at  the  making  thereof,  nor  unless  it  be  proved  that  the 
testator,  at  the  time  of  pronouncing  the  same,  did  bid  the  persons  present, 
or  some  of  them,  bear  witness  that  such  was  his  will,  or  to  that  effect; 
nor  unless  such  nuncupative  will  were  made  in  the  time  of  the  last  sick- 
nen  of  the  deceased,  and  in  the  house  of  his  habitation  or  dwelling,  or 
where  he  or  she  hath  been  resident  for  the  space  often  days  or  more  next 
before  the  making  of  such  will,  except  where  such  person  was  surprised 
or  taken  sick,  bemg  from  his  own  home,  and  died  before  he  retunied  to 
the  place  of  his  or  her  dwelling." 

By  sect.  20,  "  after  six  months  passed  aflcr  the  speaking  of  the  pre- 
tended testamentary-  words,  no  testimony  shall  be  received  to  prove  any 
will  nuncupative,  except  the  said  testimony,  or  the  substance  thereof, 
were  committed  to  writing  within  six  days  after  the  making  of  the  said 
will." 

By  the  1  Vict.  c.  26,  s.  9(v),  the  power  of  making  a  nuncupative  will 
is  taken  away  except  in  the  case  of  soldiers  or  sailors,  who,  by  sect.  11, 
are  oititled  to  dispose  of  their  personal  estate  as  they  might  nave  done 
before  the  passing  of  this  act. 

By  sect.  12  it  is  enacted,  that  this  act  shall  not  prejudice  or  afiect  any 
of  the  provisions  contained  in  an  act  passed  in  the  eleventh  year  of  the 
reign  of  his  majesty  King  Geott^  the  Fourth,  and  the  first  year  of  the 
reign  of  his  late  majesty  King  William  the  Fonrth,  intituled  (to)  "  An 
Act  to  amend  and  consolidate  the  Laws  relating  to  the  Pay  of  the  Royal 
Navy,"  respecting  the  wills  of  petty  officers  and  seamen  in  the  royal 
mnry,  and  non-commissioned  officers  of  marines  and  mariners,  so  far  aa 
nlalea  to  their  wages,  pay,  prize-money,  bounty-money,  and  allowances, 
or  oiber  monies  payable  in  respect  of  services  in  her  majesty's  nav}'. 

2.  Donations  Mortis  causA."] — A  donatio  mortis  causd  is  a  ^ft  by  de- 
livery of  the  property  where  the  owner  is  in  peril  of  death,  or  in  his  last 
sickness,  and  which  is  to  take  effect  only  in  case  he  shall  die.  But  a  gift 
of  duB  sort  must  be  made  in  contemplation  of  speedy  death,  and  to  take 
eflSsct  only  in  case  of  death  (jt)  :  and  tlie  deceased  must,  at  the  time  of  the 

^pert  with  all  dominion  over  it(^);  and  the  possession  given  to  the 
ie  must  continue  uninterrupted  to  the  time  of  the  donor's  death  (2); 


(tt)  Bank  of  England  v.  Moffat,  3 
Bro.  C.  C.  260 ;  Bank  of  England  v. 
Parsons,  5Ves.  665;  IkLnk  of  Eng- 
land V.  Lunn,  15  Ves.  569;  Franklm 
T.  Bank  of  England,  1  Russ.  Cha«  C. 
575. 

[o)  AnU,  p.  1599. 
p)  By  the  acts  referred  to  in  this 
last  section,  all  wills  of  such  officers, 
teamen,  and  marioes  are  required  to 


i; 


be  attested  by  commanding  officers  or 
official  persons,  and  to  be  executed 
with  the  solemnities  by  ihe  said  acts 
required. 

(x)  Tate  V.  Hubert,  2  Ves.  111. 

(y)  Hawkins  v,  Bleu:itt,  2  £sp. 
663. 

{s)  Bunn  v.  Markham,  2  Marsh. 
532;  7  Taunt.  224;  Holt,  352. 


i 


u  !tui  a  vcriw]  itlft  of  a  ditttcl,  wilbout  ac«M]  doEmj,  wmAI  Bat|M 
ihf  propcrQf  of  lh»  iIodm  (a), 

Ai  to  lh«  luliJact-mUttr  oT  a  tUmalio  martit  comiI,  it  bw  Wn  laU 
ihaL  «  niort^ngc  or  ■  buoil  giv^n  m  ft  collst«ra]  wntrirr  At  anw]  far 
(>a  ntong^ti-  miy  Im  mad*  the  nil^ect  of  rdA  «  gift  (t).  So  IW  Jn 
Ih-cn'  of  bank  nucni,  or  ft  govenimtfiit  Ullf  (jc),  proaatamy  notes  wrth 
to  b«iuvr,  cxehcigitei  aete*.  no  vxcli^qnn  Mil  indatvcd  ia  UMikjA 
or  an;  Kcurilylr)  nhlcli  will  anlillr  iha  bolder  to  ilw  moMj  tftdbi, 
wilt  be  a  sood  ttimatio  aiorla  rataJL  Bat  k  deliretr  of  a  xMc  A>« 
ncnl;  in  fo«or  or  ■  iaaot  u  not  niffidciit  to  pas  ute  donor't  ■Hnl 
without  iniloneinant  (,/*};  our  will  (lie  d^timj  uT  ibe  rvo^pb  bb 
{>iM  of  idocli  be  a  Eufficieut  delimjr  of  the  pniprity  In  lb*  fiadi,  ■ 
actual  tran«&T  into  the  name  of  the  doni»  being  urctaaKryie). 

A  delivpry  of  o  choque  i>n  donor'«  banker  m  his  hut  Utaw,  pmUa 
r  bearer,"  and  signed  by  donor,  ti  an  adequate  ewtf  th 


amcunt.  If  d<>n 


'e  the  money  from  the  hnak  in  the  donori  1 


Cialc  th«  cheque  for  a TBluibleconaidcTBlion,  or  in  pMymeBioTadA;! 
nicb  cheqne  will  not  operate  a>  an  appainlment  of  so  much,  if  ihe  dtoK 
retain  it  m  hi*  pMKSsoa  till  afler  donor's  death  (A). 


Sect.  XII.— OrWiL 


.   lOJC  I 


(.(,26....  \m 


1.  Br/urc  llic  1  Vkt.  e.  26.]— Propcrry  is  frequently  settled  on  petwu 
to  whom  a  poner  is  given  to  appoint  such  property  by  will;  and  tlie 
lettler  hitherto  baa  had  it  in  hb  power  to  impose  what  fornuditiea  he 
thought  proper  with  regard  to  the  execution  of  such  will.  Tbeie  foima- 
litie*,  hon-ever  arbitrary  and  unimportant  they  might  have  Ytettx,  mml 
have  been  exactly  complied  with,  or  the  will  would  not  have  been  valid(i). 
Hence  where  a  power  was  to  be  execnted  by  a  will  signed  and  puhtului  jb 
the  nresenee  of  and  attested  by  three  witneue*,  it  was  lield  that  a  «i3. 
concluding  with  this  declaration,  "  this  ii  my  hut  will  and  testiunent," 
and  expressed  lo  l>e  signed  by  the  testatrix  in  the  presence  of  the  three 
attesting  witnesses,  was  not  a  good  apptnntmcnt,  bweusc  the  pubtitataa 
was  not  attested  (k).  A  power,  however,  of  ihi*  sort  may  be  eseeutei 
witlioul  any  direct  reference  to  such  power  (I) ;  though  in  suc-h  a  case  the 
tealatot's  intention  must  distinctly  point  to  the  subject  of  the  power  (in). 
Hence  a  general  devise  of  all  land  of  which  the  testatrix  bad  power  lo 


<a)  Jonn  T.  Smailpiict.  2  G.  £l  A. 
(0  Duffiild  y.  Hick,.  1  Dow,  N. 

(*)  Tui.  ».  H.Weri,  2  Ve».  jia. 

{,")  Ward  t.  Sici/l.  1  Cr.  &  M.  177. 

S.  1 ;    1  Bligfa.  N.  S.  497  i   and  eee 

t_k}  Slt«hcpi  V.  A'eir,  2  Sim.  &  Stu. 

37. 

184. 

(0  Walktr  w.  Mackit.  4  Russ.  76; 

(c)  Jcnti  V.  Se%,  Pre.  Cha.  300. 

Slafdfn  V.  Slandtn.  2  Ves.  juo.  SUB; 

(d)  WooJbjfv.  P*Je,4B.&  Aid.  1. 

HunMt  T.  Gtll.   1  Kuss.  &  MjlDe. 

it)  See  Gi-rgicr  v.  MirtiUt,  3  B. 

515. 

&  C.  45. 

In)  BnniUr.Ahurroie.8Xtt.itB. 

(/)  Militr  T.  MHUt,  3  I'.  Wdh. 

609  i  ■  /.*«■»  V.  LUutUnn.   Tonu  4 

6se. 

Ruis.   104 ;  Dtui-   d.  ^Ml  V.  ff-ste. 

(g)    llflfJ  ..  Tujity.  2  Ves.  sen. 

(iaenoi),  8D.  &R.  5U;SB.StC. 

431. 

730;  10  Moore.  113;  2  Ring.  497. 

0/ Lapsed  Devises.  1627 

dispose,  is  not  a  good  execution  of  a  power  to  appoint  monies,  which  were 
to  arise  from  the  sale  of  land  (n). 

A  testator  cannot,  however,  hy  his  own  will  reserve  to  himself  the 
power  of  disposing  of  his  estate  by  a  testamentary  instrument  not  attested 
according  to  the  statute  of  frauds  (o) ;  though  if  he  charged  his  estates 
with  legacies  generally  by  a  will  duly  attested,  he  might  by  an  unattested 
eodidl  bequeath  legacies  that  would  take  effect  by  virtue  of  such 
cliaige(p). 

2.  Under  the  1  Vict  c.  26.]— By  the  10th  section  of  this  statute  it  is 
cmacted,  that  no  appointment  made  by  will,  in  exercise  of  any  power, 
shall  be  valid,  unless  the  same  be  executed  in  manner  required  by  this 
act  {q) ;  and  every  will  executed  in  such  manner  shaU,  so  far  as  respects 
tiie  execution  and  attestation  thereof,  be  a  valid  execution  of  a  power  of 
rappintment  by  wiU,  notwithstanding  it  shall  have  been  expressly  required 
toat  a  will  made  in  exercise  of  such  power  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity. 

By  sect  27  it  is  enacted,  that  a  general  devise  of  the  real  estate  of  the 
testator,  or  of  the  real  estate  of  the  testator  in  any  place,  or  in  the  occu- 
pation of  any  person  mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner,  shall  be  construed  to  include  any  real  estate  or  any  real 
sstate  to  which  such  description  shall  extend  (as  Uie  case  may  be),  which 
lie  may  have  power  to  appoint  in  any  manner  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power,  unless  a  contrary  mtention 
shall  appear  by  the  will,  and  a  bequest  of  the  personal  estate  of  the  tes- 
tator, or  any  bequest  of  personal  property  described  in  a  general  manner, 
shall  be  construed  to  include  any  personu  estate  or  any  personal  estate  to 
which  such  description  shall  extend  (as  the  case  may  be),  which  he  may 
hare  power  to  appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contrary  intention  shall 
appear  by  the  wiD. 

Sect.  XIII. — Op  lapsed  Devises. 

1.   Before  the  pasiing  1    Vict.  I  2.  Since  the  I  Vict.  c.  26   ....   1628 

r.26 1627   | 

1.  Before  the  1  Vict.  c.  26.] — Where  a  will  is  made  devising  certain 
property  to  a  person  therein  named  and  his  heirs,  or  to  him  in  itSl,  if  such 
penon  die  in  the  life- time  of  the  testator,  such  a  devise  is  said  to  have 
lapsed,  and  the  son  of  such  devisee  will  take  nothing,  though  he  be  living 
at  the  death  of  the  testator  (r),  upon  the  ground  that  the  words  <<  heirs, 
&c."  are  words  of  limitation  and  not  of  purchasers).  Thus  where  A.  de- 
vised "  to  B.  and  the  heirs  of  his  body,  and  for  default  of  such  issue,'* 
then  over;  ig;id  B.  died  in  the  life-time  of  A.,  and  then  A.,  bv  a  codicil 
confirmed  his  will ;  it  was  determined  that  the  heir  of  B.  took  nothing, 
though  it  i^peared  that  A.  knew  of  the  death  of  B.  and  of  the  birth  of 


(n)  Adam*  r,  Auttin,  4  Russ.  461 
Moltan  V.  UuUhinton,  1  Atk.  558 
Bradley  v.  Westeott,  13  Ves.  jun.  445 
Andrewi  v.  Emmot,  2  Bro.  C.  C.  297 
see  Walker  v.  Mackie,  4  Ross.  76. 


288;  Hyde  v.  Hyde,  I  £q.  Cas.  Abr. 
409. 

(q)  See  ante,p,  1599. 

(r)  White  V.  Warner,  II  East.  551. 
n. ;  6T.  R.  517;  3  Dougl.  4 ;  Hutten 


(o)  Halergham  v.  Vincent,  2  Ves.      v.  Shnpeon,  2  Vem.  722. 
jao.204;  4  Bro.C.C.  353.  (s)  Ambrote  v.  Hodgten,  I  Doug. 

(p)  Brudenell  v.  Bovghtan,  2  Atk.      337. 


kw  tm  btfan  b*  mde  ibn  oaiUcilftV     _ 
iaae  nMtA  in  India,  (tata  >  l»g»cy  to  t.  P. 
Mt  En^ood.  or  tu  Ui  Mi«,  cucuKmi 
briiig  wed  in  ibi  Urtttot'i  lsib-t)RW.  ii 

did  not  OTMts  «  wfaMiNUumal  rifl,  tnu  ttut  tbc , -, 

roU  far  UQewtHii^  (■).  At  tb>  mm*  tlm*  *  tM*alnr  n|ht  hmim- 
viiM  aouwl «  UpM  tr  lie  plBJued,  u  wtinw  A.  ■>»  »»— flifii^^ 
dcclMM  that  IT  any  of  the  pcrtom  iKould  die  b«&re  itii  iiiiiiiliiinifc 
that  iktj ■himtd  nol  bs dtetned  Upwd  legadc*.  sad  dmi  luiimltil  i* 


jedM  in  (be  tcaiaiat'*  Ufihtine,  it  wu  bflU  not  ioba*lqp^ 

hfacf ,  bat  wai  dcorMd  tu  iht  buiboad  (x). 

3.  Since  (Ac  1  t'ict.  c.SC.I — Bj  the  32d  aeetion  ofthii  ad  Hi*tnK»i 
dut  where  any  ]if Tiwn  to  whom  tmf  fca!  Htotr  ttiull  b*  dnteJ  fcr  m 
ninic  tuil  or  Ml  citatv  in  ;uiui  ontatl,  rinll  die  in  Ibe  Ulc-timF  of  tbc  !■■ 
taur  Uaving  iiiue.  w]i[i  would  bv  inhtdtnlile  midcr  mirfa  entail,  «ila^ 
Mch  isnie  «Wl  bv  living  at  the  time  of  ihr  death  of  the  (nUW,  B« 
dsviM  ibntl  not  laii«.  but  ahall  tiik«  olTrct  m  if  the  dcadi  of  wdi  fn^ 
Iwd  happened  immnlbitely  bAct  the  death  of  the  teslalor,  tndta  acw- 
tauy  intention  shall  appear  bv  the  will. 
r  I^  ieel.33  it  b  enaeted.  tlut  where  nay  pmaa  bangaeUldirrfkft 
'■■mef  the  tMtator,  (owbomuynalof  pcneiMlertate  Aa9h»4rdri 
<ir  b*()iiealhed  for  any  cstalc  or  interest  nol  detpnninable  af  or  beforf  to 
deolli  of  BMch  persou,  sliall  die  ill  ibc  life-limt-  of  the  Icstalor  \em^ 
itiM;  and  any  such  issue  of  such  pereon  ahnll  he  living  at  the  lime  of  lit 
death  of  the  testalor,  mich  devise  or  bequest  shall  not  lapse,  but  shall  uii 
effect  as  if  the  death  of  such  person  bod  hap|>eiied  imntediatdy  after  t^ 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  will. 

Sy  sect.  25  it  is  enacted,  that  unle^  a  eonlnuy  intciiCion  afaall  ippec 
by  (he  will,  such  real  estate  or  interest  therein  as  sball  be  compriiM  a 
intended  to  be  comprised  in  any  devise  in  such  trill  contained,  which  dull 
fail  or  be  void  by  reason  of  the  death  of  tlie  devisee  in  llie  life-time  ofiin 
testator,  or  by  reason  of  audi  devise  being  contrary  to  Jaw,  or  otiierwiM 
incapable  of  taking  efiect,  ihall  l>e  included  in  the  miduaiy  derise  ii 
any)  contained  in  such  will. 

Sect.  XIV.— Of  tse  Cokfetesct  of  WiifrEssEs  to  *  Will. 
1,  Bffart   Iht  pata«s    1    fUl-  I  2.  Undtr  tin  1  Hrt.  r,  26 lfi39 


I.  Before  Ihel  Vict.  c.  26.]— By  the  25  Geo.  II.  c  6,  ».  1,  (Iii^ 
Sun.  25  Geo.  II.c.  11,  B.  1,J  it  was  enacted,  "that  if  any  person  altett 
the  execution  of  any  will  or  codicil^  to  whom  any  beneficial  devise,  l^acj, 
Mtate,  interest,  gift  or  appointment,  except  cha^e^ea  on  land,  tmemeoti  ar 
beredi laments,  for  payment  of  bdj  debt  or  debts,  shaD  be  thereby  prea 
or  made,  such  devise,  legacy,  estate,  interest  or  appointment  sball,  w  f^ 
only  a«  concerns  such  iicTions  attesting  the  ezecati«a  ef  mdi  will « 
codicil,  or  any  person  cfaitning  under  him,  be  ntteily  null  and  roid,  and 

(0  Dt  d.  TtrmiT  T.  Jftit,  4  T.  B.  EtUttt  v.  DmmptH,  1  P.  Wi 

601.  " '"  -  .  .    — 

ful  Whiu  V.  Ttmfkr,  2  8i«.  634. 
(j)  SibUy  Y.  Coofc,  3  Atk   572 


OJ  the  Competency  of  Witnesses  to  a  Will,  1629 

'h  penon  shall  be  admitted  as  a  witness  to  the  execution  of  such  will 
or  oodidL" 

3y  sect.  2  it  is  provided,  in  case  by  any  wiU  or  codicil,  any  lands^ 
tenements  or  hereditaments  shall  be  charged  with  any  debt  or  debts,  and 
MT  creditor  whose  debt  is  so  charged  shall  attest  the  execution  of  such 
wiU  or  codicil,  every  such  creditor,  notwithstanding  such  charge,  shall  be 
admitted  as  a  witness  to  the  execution  of  such  wifi  or  codicil  within  the 
intent  of  the  said  act. 

By  sect.  6  it  is  provided,  ''  that  the  credit  of  every  such  vritness  so 
Jittesting  the  execution  of  any  will  or  codicil  in  any  of  the  cases  in  this  act 
before  mentioned,  and  all  circumstances  relating  thereto,  shall  be  subject  to 
the  consideration  and  determination  of  the  Court  and  the  jury,  before  whom 
any  such  witness  shall  be  examined,  or  hia  testimony  or  attestation  made 
use  of,  or  of  the  Court  of  Equity  in  which  the  testimony  or  attestation  of 
any  such  witness  shall  be  made  use  of,  in  like  manner  to  all  intents  and 

Surposes  as  the  credit  of  witnesses  in  all  other  cases  ought  to  be  consi- 
ered  and  determined." 
This  statute  does  not  apply  to  wills  of  personalty,  and  therefore  the 
witness  will  not  lose  lus  legacy  (^),  the  party  in  the  Spiritual  Court  being 
considered  as  no  witnesss,  as  he  is  incompetent  from  interest.  In  the  case 
of  a  will  of  lands,  to  which  it  does  apply,  it  has  been  decided  that  where 
an  estate  in  fee,  on  the  determination  of  a  life  estate,  was  devised  to  the 
wife  of  one  of  the  attesting  witnesses  to  the  will,  and  the  testator  and  de- 
visee died  before  the  life  estate  was  determined,  that  the  husband  of  the 
devisee  was  not  a  good  attesting  witness  to  the  will  (i).  But  an  executor 
taking  no  beneficial  interest  under  the  will  has  been  held  to  be  a  good 
witness  (a) ;  or  where  he  takes  a  pecuniary  interest,  will  be  a  good  witness 
to  prove  the  sanity  of  the  testator  (6). 

2.  Under  the  1  Vict.  c.  26.1— By  the  14th  sect  of  this  act  it  is  enacted, 
**  that  if  any  person  who  shall  attest  the  execution  of  a  will  shaU,  at  ^e 
time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  incompetent 
to  be  admitted  a  witness  to  prove  the  execution  thereof,  such  will  shall 
not  on  that  account  be  invahd. 

By  sect.  15  it  is  further  enacted,  that  if  any  person  shall  attest  the  execu- 
tion of  any  will,  to  whom,  or  to  whose  wife  or  husband,  any  beneficial  devise, 
l^acy,  estate,  interest,  gift  or  appointment  of  or  affecting  any  real  or  per- 
sonal estate  (other  than  and  except  chaxi^es  and  directions  for  the  payment 
of  any  debt  or  debts)  shall  be  thereby  mven  or  made,  such  devise,  legacy, 
estate,  interest,  gift  or  appointment  shall,  so  &r  only  as  concerns  such 
persons  attesting  the  execution  of  such  will,  or  the  wife  or  husband  of 
such  person  attesting  the  execution  of  such  will,  or  the  wife  or  husband  of 
such  person,  or  any  person  claiming  under  such  person,  or  wife  or  husband, 
be  utterly  null  and  void,  and  any  such  person  so  attesting  shall  be  admitted 
as  a  witness  to  prove  the  execution  of  such  will,  or  to  prove  the  validity 
or  invalidity  thereof,  notwithstanding  such  devise,  legacy,  estate,  interest, 
gift  or  appointment  mentioned  in  such  will. 

By  sect  16  it  is  further  enacted,  that  in  case  by  any  will  any  real  or  per- 
wmal  estate  shall  be  charged  with  any  debt  or  debts,  and  any  cr^tor,  or 

(y)  Foster  v.  Bunhury,  3  Sim.  40.  (6)  Goodtitle  d.  FowUr  v.  Wil/ord, 

(t)  Hatfield  v.  Thorp,  5  B.  &  A.       1  Dougl.  139 ;   and  see  Bettiion  v. 

689.  Bromley^  12  Eut,  250. 

(a)  Phibbi  V.  Pileher,  6  Taunt.  220; 

2  Marsh.  20. 
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A. 

ABANDONMENT.    See  Insurance. 
when  necessary,  1484 

ABATEMENT, 

plea  of,  what  is,  7 

not  allowed  for  non-joioder  of  parties,  3  &  4  Will.  IV.  c.  42,  s.  8. .3 

of  an  action,  under  what  circumstances,  14 

not  usually  pleaded  in  ejectment,  136 

usoal  pleas  of,  io  leplevio,  may  be  pleaded  in  bar,  471 

of  a  nuisance,  when  allowable,  417 

ABUTTALS, 

description  of  property  by,  in  trespass,  512 

reg.  gen.  Hil.  T.  4  Will.  IV.  respecting,  513 

ACCEPTANCE.    See  Bi^fso/Eic^nge,  1193 
what  sufficient  on  the  sale  of  goods,  215 
what  sufficient  under  the  statute  of  frauds,  1442 
of  a  lease  by  assignees  of  bankrupt,  effect  of,  706 

ACCIDENT, 

in  drivioff  not  actionable,  430 
nor  in  navigating  vessels,  431 

ACCOMMODATION  ACCEPTOR, 
liability  of,  1221 

ACCORD  AND  SATISFACTION, 
must  be  pleaded  specially,  329 
must  be  both  accord  and  satisfaction,  id. 

but  if  extended  by  mutual  promises  giving  a  right  of  action  sufficient,  id, 
cause  of  action  suspended  sufficient,  330 
terms  of  satisfaction  must  be  certain,  id. 
what  a  good,  for  money  due  on  a  specialty,  331 
payment  of  part  no  satisfaction  of  the  whole,  id, 

except  such  payment  be  more  advantageous  to  the  creditor,  333 
as  where  paid  by  a  third  party,  id, 
or  as  a  composition,  id. 
by  taking  a  bill  or  note  for  the  debt,  334 
may  be  pleaded  with  the  plea  of  payment,  id, 
in  trespass  to  real  properly,  515 

to  personal  property,  549 
for  assault  and  battery,  555 

ACCOUNT  STATED, 
where  it  will  lie,  237 

against  a  party  \\  ho  admits  that  he  owes  a  certain  sum  to  another,  id, 
the  admission  must  be  of  a  subsistiog  debt,  id. 
the  admission  roust  be  in  reference  to  some  previous  transaction 
between  the  parties,  238 
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of  Ihc  different  form's 
consequences  of 
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consequflncei 
limiiatioa  of,  4. 
proceedings i 


prevH 


of  real  ai 

ACT  OF  PARLIAMEN 
oDDarruciioQ  of,  314 
lime  o(  comJDg  iaio  ot 

ADJUSTMEXT.    S«/« 
iniBi  reipecting,  1492 

ADMlNISTRAnON, 
iluranlc  minora  aeuti, 
cum  teaiameDlo  annei' 
oa  bonii  nan,  Q55 
pendente  lite,  id. 
dnranle  abjenlia,  ic.  1 
lellBn  of,  liow  prand, 
Cranled  10  ■  ini 
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ADMITTANCE, 

a  devisee  or  sunenderee  could  not  devise  beibre,  1621 

but  an  heir  might  have,  1622 

not  required  under  ]  Vict.  c.  26,  id, 

ADULTERY, 

of  the  wife,  avoids  husband's  liabilities  for  necessaries,  943 
action  for,  954 

nature  of  such  action,  id, 
when  maintainable,  vi, 
declaration,  956 
pleas,  id, 
evidence,  id, 

of  the  marriage,  id, 

of  the  adultery,  id. 

wife's  letters,  957 

in  aggravation,  958 
defence,  id. 
of  the  verdict,  judgment,  &c.  id, 

ADVOWSONS. 

nature  of,  55 

presentative,  id. 

collative,  id, 

donative,  id, 
appropriations  and  unions  of,  56 

what  necessary  to  make  an  appropriation,  id, 
right  to  nominate  to,  id, 
how  originally  obtained,  id, 
regarded  at  law  as  incorporenl  hereditaments,  id, 
when  appendant  and  when  in  gioss,  id, 
difference  between  an  advowson  of  a  moiety  and  the  moiety  of  an  advowson, 

67 
when  devise  of,  lawful,  63 
who  may  present  to,  id, 
limitation  to  the  recovery  of,  79 

ADVERSE  POSSESSION.    See  Ejeciment, 

AFFIDAVITS, 

when  evidence,  31 

AGENTS.    See  PHncijpal  and  Agent, 
of  their  power,  &c.  to  sell  goods,  211 
when  liable  for  goods  purchased  for  a  principal,  a14 
when  liable  for  money  paid  to  them,  237 

AGREEMENT.     See  Caniideration, 

what  necessary  to  constitute  a  valid  one,  167 
who  can  make  a  binding  one,  id. 

what  sufficient  under  the  sutute  of  frauds  for  the  assignment  of  an  interest 
in  land,  1424 
what  sufficient  to  be  accountable  for  the  debt  of  another,  1437 
what  on  the  sale  of  goods,  1445 

ALIA  ENORMIA, 

what  may  be  alleged  as  in  a  declaration, 

in  an  action  for  trespass  to  houses  and  lands,  51 4 
in  an  action  for  assault  and  battery,  555 

ALDER- CARR, 
what  is,  80 

ALDERMEN, 

when  to  be  elected,  824 
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ALIENS, 


linlaio  ejcclment,  97 
inicr  inlo  >  conlracr,  169 
II  tn^«  ■  lease,  995 
'ill  be  liable  far  use  and  oc< 


ALTERATION, 

of  a  bill  oF  excliacge,  eSeel 
when  a  good  defence  t< 


AMENDMENT. 

or  proceedings  in  an  action, 

under  9  Geo.  4,  c.  15. -345 
AN'CIKNT  DEMESNE. 

plea  of,  137 
ANIMALS, 

Hliea  Iheir  owner  in  liable  ii 
ANNUITY.    SecftW. 
bonds  for,  1292 
distress  for  the  ariean  of.  1' 
APrOKTIOXMENT, 
of  rem.  when,  1025 
by  art  of  law,  irf. 
by  act  of  the  parlies,  1 
■  -         -027 


tbeittitip,  1168 
ceioaoaciionon  a  bill  »rexch»nee,  12 
[he  stamp,  1261 
policy,  H74 


ciK  fur  dtmage  done  by,  4: 
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ASSAULT  AND  BATTERY -wnfinufd. 
pleas  iu  action  for — continued, 

execution  of  process,  561 
lawful  correction,  562 
replications  and  newr  assignments,  563 
evidence,  564 

under  the  plea  of  son  assault  demesne,  565 
of  the  verdict  and  judgment,  566 
of  the  costs,  567 

ASSETS, 

what  are,  in  the  bands  of  an  executor,  878 

ASSESSORS, 

of  a  corporation,  when  elected,  &c.  825 

ASSETS  QUANDO  ACCIDERINT, 
when  judgment  of,  had,  907 

effect  of  such  judgment,  id. 
judgment  of,  requires  a  sci.  fa.  to  obtain  execution,  410 

ASSIGNEES.     See  Bankrupt. 

of  mortgagees  may  maintain  ejectment,  91 

of  bankrupts  may  maintain  ejectment,  92 

of  insolvents  may  maintain  ejectment,  93 

executors  cannot  be  charged  as  such  till  they  have  taken  possession,  292 

what  covenants  are  maintainable  against,  293 

during  what  period  such  covenants  are  binding,  id, 
what  possession  of  land  sufficient  to  support  an  action  against  an  assignee 

in  a  covenant  running  with  the  land,  id. 
diflTerence  between  his  liability  and  a  lessee's,  on  covenants  runnbg  with 

the  land.  261 
how  his  title  must  be  set  out  in  covenant,  299 

ASSIGNMENT, 

covenants  against,  in  a  lease,  266 
upon  whom  binding,  267 
what  breach  against,  will  make  a  forfeiture,  268 

when  a  breach  is  committed  by  a  grant  of  an  under-lease,  t^. 

when  by  a  deposit  of  the  lease  as  a  security,  269 

when  by  the  lease  being  taken  in  execution,  id. 

when  by  the  bankruptcy  of  the  lessee,  270 

when  by  the  insolvency  of  the  lessee,  id. 

when  by  his  marriage,  271 

when  by  the  term  being  demised,  id. 
what  acts  amount  to  a  breacli  of  contract  against,  generally,  t<f. 
what  is  a  waiver  of  a  breach,  id. 

ASSUMPSIT, 

nature  of  the  action,  166 

upon  what  agreement  it  will  lie,  167 

wnat  promise  suflkient  to  maintain,  in  reference  to  the  person,  id, 

promise  made  by  idiots  or  lunatics,  id. 

by  parties  intoxicated,  168 

by  infants,  id, 

by  married  women,  id. 

by  persons  under  duress,  id, 

by  bankrupts  and  insolvent  debtors,  169 

by  aliens,  id, 

by  outlaws  and  attainted  peraoni,  uL 
of  the  consideration  necessary  to  support.    See  Contiditratiimm 
when  maintainable  for  non-repair  in  husbandry,  199 
when  for  breach  of  husbandry,  id, 
when  to  recover  money  paid  on  distress,  200 


1«S6  Im 

ASSUMPSIT— MiHiBu^d. 
of  indebiutui  anampiit, 

when  il  will-lie,  eenenlly, 
(bi  work  >nd  latxmr, ' 
far  goodnald 
for  nonej  leal,  316 
for  mona;  p  '"  """ 
for  moaej  bi 
pl««dii«i  in,  240 
decliistion,  id. 
of  the  dale,  irf. 

of  the  venue  in  ta  actioa  cf  iHonpnl,  id, 
of  the  inducement,  id, 
bow  UiecoiiuderBtiamDiHtb«itilid,141 
■Utamenl  of  the  coDtnet,  941 
material  viriiDce  in  Iktal,  id. 
what  vill  amount  to  a  Tiiiuea,  id. 
onl;  tbtt  put  at  tha  embwet  naad  ba  MaM  wU 
broken,  and  foiwhich  the  Klir~  '    '         -  -    -    - 
what  avermenlB  muit  b«  m»lt,  StS 
of  condilioai  preeedeal,  U. 
how  theeicute  of  perftnatMiaf  ■■  wt  Mart 
what  Dolica  nutl  M  annid,  U. 
what  request,  id. 
uaiEnnwDt  of  tha  bntct,  M0 
pl«ai,ut. 
eridtnca,  351 
damagsi  ud  coata,  td. 
judgment  and  eieculion,  353 
A'lTOBNEY, 

of  hii  doty  to  bii  clienU,  690 

'     e  wiili  iheiD  panonatlj,  tJl 
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ATTORNEY— coniintterf. 

his  remedies  against  client — conxinuid, 
by  action, 

must  be  legally  qualified,  624 

but  may  practise  in  any  Court,  though  not  admitted  there^  625 

must  take  out  a  certificate,  id, 

cannot  maintain  an  action  for  uteleu  work,  id, 

is  not  barred  by  an  improper  receipt  nven  by  his  clerk,  id. 

for  a  debt  under  40«.  in  the  superior  Courts,  626 

against  trustees,  id, 

against  the  husband  of  his  client  married  since  the  commence^ 

ment  of  proceedings,  id, 
against  the  assignees  of  an  insolvent  debtor,  id, 
where  he  has  undertaken  to  conduct  the  cause  for  costs  out  of 

pocket,  id, 
must  deliver  a  bill,  627 
rales  respecting,  id, 
what  are  taxable  items,  628 
what  are  not,  629 
parties  to  the  action,  627 
of  the  declaration,  631 
of  the  pleadings,  id, 
of  the  evidence,  632 

ATTORNEY,  POWER  OF.    See  Power  of, 

ATTACHMENT, 

goods  under,  do  not  pass  to  the  assignees  of  a  bankrupt,  737 

AUCTION, 

a  sale  of  lands  by,  within  the  4th  section  of  the  statute  of  frauds,  1436 
and  sales  of  goods  by,  also,  1441 

AUCTIONEER, 

is  agent  for  both  parties  within  the  statute  of  frauds,  1440 

but  not  where  he  is  plaintiff,  id. 

his  clerk's  signature  m  such  case  sufficient,  id. 
may  maintain  an  action  against  the  purchaser  of  goods,  212 

AUDITORS, 

in  an  action  of  account,  their  duties,  &c.  164 
of  a  corporation,  when  elected,  825 

AVERMENTS, 

in  declaration.    See  Declaralion, 

AVERAGE.    See  Insurance. 
what  is  an  average  loss,  1489 

AVOWRIES, 
for  rent,  473 
object  and  effect  of,  474 
general  requisites  of,  id, 

by  persons  jointly  interested,  id. 
by  husband  and  wife,  475 
by  executors  and  administrators,  id, 
what  allegation  of  title  in,  necessary,  476 
what  allegation  of  amount  of  rent  due,  necessary,  id* 
what  allegation  of  authority,  necessary,  477 

what  allegation  of  the  terms  of  the  tenancy  and  premiMff  necessary,  478 
for  rent  nomine  poena,  id, 
avowries  damage  feasant,  id. 

what  must  be  alleged  in,  id. 
what  may  be  pleaded  in  bar  to,  for  rent,  479 
when  set-off  and  payment,  480 
what  a  departure  to  a  plea  in  bar,  481 
replication  and  subsequent  pleadings,  kU 


AWAKDS, 

nhai  coDclatiTe  of,  33 

hov  proved,  id. 
Eubmiuion  lo,  by  Ui  ei 


BAIL. 

iherirs  tlul;  lo  lake,  1299 

pijtDg  money  tnte  Coucl,  aa  the  abaMnwat  of  (lie  ai 

Cindiiil.  may  take  il  out  igaia.  396 
vrhea  discharged,  40H 

CDlilled  lu  an  action  agaiaU  a  co-iuiety  for  contribnti 
and  against  his  priacipal  fur  his  eipense*,  iil, 
BAIL-BOND.    S««  Bond. 

BAILIFF, 

whit  is  B  luKcient  oppoii 
of  Ite  steward  of  a  Court 


il  <listieu,  iloo  DM 


1,477 


BANK  NOTES. 

what  good  u  a  lendei.  368 
BANKERS, 

rights  as  to  Usuiog  notes  and  bills,  634 

righii  ovGi  securities  placed  ia  llieii  twndt,  636 

liabilUy,  l>3S 

may  be  sued  ia  the  namo  of  the  nubUc  officen  upoioH 

fGeo.IV.c.46..iJ. 
are  bound,  if  they  have  funds,  id  pay  acbecjue  drawn  by  >  e 
tauii  pay  nicb  with  csutioa  or  th«y  Kill  be  llajilc.  6! 
for  the  njisconduci  of  one  pattoff,  id. 
-»        inusi  appmpriiiti:  nioncv  to  Ihc  pirliculir  purpOsQ  (or  itbii 
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BANKRUPT— continufcf. 
who  cannot  be 

fanners,  graziers,  651 
drovers,  id. 
common  labourers,  id, 
members  of  a  company,  id, 
who  may  be  in  respect  of  their  persons, 
aliens  and  denizens,  id, 
women,  id, 
infants,  652 
executors,  id, 
lunatics,  id, 

peers  and  members  of  the  house  of  commom,  clergymen,  excisemen, 
&c.  may  be  if  traders,  653 
party  must  be  trader,  id, 

the  trading  must  have  been  in  England,  id, 
and  before  the  commission  issued,  654 
and  since  the  statute  came  into  operation,  id, 
what  trading  necessary  in  reference  to  its  amount,  655 
what  will  be  an  act  of, 

departing  the  realm,  657 

from  his  dwelling-house  with  intent  to  delay  creditors,  658 
or  otherwise  absenting  himself,  661 
beginning  to  keep  house,  663 

or  suffer  himself  to  be  anested,  &c.  667 
or  outlawed,  id. 
or  yield  himself  to  prison,  id, 
or  procure  himself  to  be  arrested,  668 
or  by  a  fraudulent  conveyance,  id. 
or  fraudulent  surrender  of  his  copyholds,  674 
by  lying  in  prison  twenty  one  days,  675 
escaping  from,  676 

making  a  declaration  of  insolvency,  id, 
filing  a  petition  in  the  Insolvent  Debtors'  Court,  677 
paying  money  to  the  party  who  struck  the  docket,  id. 
by  parties  having  privilege  of  parliament,  id% 
what  will  render  an  act  of  bankruptcy  void,  678 
who  may  be  a  petitioning  creditor, 

debt  must  be  sufficient,  what  amount  necessary,  679 
roust  not  be  an  alien  enemy,  id. 
must  have  a  right  to  sue  in  his  own  name,  id, 
what  will  be  a  good  petitioning  creditor's  debt,  683 

such  debt  must  have  accrued  during  the  time  or  before  the  party  was 

a  trader,  685 
and  must  be  payable  at  a  time  certain,  688 
at  what  time  property  of  the  bankrupt  will  vest  in  the  assignees,  691 
in  what  manner  the  property  vests,  693 
what  property  passes  to  the  assignees,  694 
fee  simple,  estate  for  life,  &c.  id, 
estate  tail  and  base  fee,  695 
leaseholds,  703 

but  assignee  may  elect  if  they  will  take  them,  id, 
what  will  amount  to  an  election,  id, 
must  elect  in  reasonable  time,  705 
upon  what  leases  election  may  be  exercised,  id. 
effect  of  electing  either  to  take  or  not,  706 
conditional  estates,  707 

powers,  id, 
personal  property,  id. 
generally,  id, 

4  A  5 


^ 


righls  of  aclioa,  720 
property  of  olhen  id  baaknipt't  ^ 
rules  in  reference  lo  such  property, 

banlrupi  must  luve  been  a  trader  "hen  id  pen 
llie  property  muit  be  goodi  aud  cbaUeU.  id, 
muil  hive  bees  in  hU  order  >Dd  diipocition, 
and  at  the  lime  of  commiltiag  the  icl  of  bi 
tnd  with  the  coDMOt  of  Ibe  tnie  owatt,  73 
muit  hive  been  reputed  oaraer,  or  taketi  upoi 
aad  diipoiilioD  u  audi,  731 
property  of  the  bankrupt  in  fniinninii  of  Qtlim, ' 
goods  of,  under  eiecotiDQ,  id. 
what  properly  does  ciol  vest  in  the  ungoee*, 
copyholds.  73B 

must  be  sold  by  deed,  under  6  Geo.  IV.  e. 
are  aulhoriied  to  make  the  DMCuary  toriei 
property  in  (he  hinds  of,  ■■  a  Inwtea,  739 
or  for  a  ipeciGc  purpMe,  740 

or  aa  eiecuiOT,  744 

or  as  treasurer  of  ■  friendlj  lodety,  745 
or  bankers  of  societies,  pntlected  1^  itatBla, 
trauiaclioni  protected  under  (be  6  Geo.  IV.  c  16,  ■.  ( 

what  convayaoces  viill  be,  746 

compulation  of  the  liioe  in  which  the  protection  o 

Khat  executions  will  be  good,  749 

must  not  be  made  with  a  frandnleDt  pigfewn 

what  paymenli  lo  (hi  bankrupt  will  be  pnxecled, 

njlet  where  some  or  all  of  partnen  beconK  baoktupt,  i 

what  paymenis  will  be  considei«i]  to  hire  been  tna 

'      '  ns  by  assigneea,  and  in  what  ictioiu  tbey  may 

neral  rules,  762 


general 


nt,  764 
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B  ANK  RUPT— eimCtnitfd. 

evidence  in  actions  by  assignees — ccntinued, 
of  the  act  of  bankruptcy,  779 
of  the  assigument  and  commission,  780 
when  no  proof  of  the  proceedings  will  be  required*  781 
when  notice  to  dispute  the  bankruptcy  will  be  required,  783 
manner  in  which  notice  must  be  given,  and  its  emcts,  786 
what  previous  examinations  will  be  admissible  as  evidence,  787 

who  may  be  witnesses, 

petitioning  creditor  cannot,  788 
nor  a  creditor  of  the  estate,  id, 
an  assignee  when,  789 
the  bankrupt  for  certain  purposes,  id, 

judgment  and  execution,  793 

costs,  id. 

BANKRUFfCY, 

is  no  plea  in  bar  to  an  action  for  mesne  profits,  539 

nor  in  an  action  of  covenant  for  t  breach  of  the  covenant  since,  304 

plea  of,  773 

BANNS, 

necessity  of  the  publication  of,  918 

BARGEMEN 

are  considered  caniers,  794 

BARON  AND  FEME.    See  Hiuband  and  Wife, 

BARRATRY, 
what  is,  1471 
loss  by,  id. 
what  a  sentence  of,  will  be  conclusive  of,  1473 

BARRISTER, 

privilege  of,  in  confidential  communications,  25 

IS  not  liable  to  an  action  for  defamatory  observations  made  in  the  course  of 
a  cause,  1368 

BATFERY.     See  Auault  and  Battery, 

BEAST-GATE,  what,  80 

BILL  OF  PARTICULARS, 

admission  of  payment  in,  not  sufficient,  341 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
nature  of,  1159 
by  whom  may  be  drawn, 

agents,  1160 

corporations,  1162 

infants,  id, 

feme  coverts,  1163 

several  parties,  1164 

whether  they  are  severally  or  jointly  liable,  id, 
of  the  stamp, 

as  to  its  value,  1165 

must  be  of  the  right  description,  1167 

must  be  renewed  if  an  alteraUon  be  made  in  the  bill,  1 168 

what  alteration  in  reference  to  the  nature  of  such  alteration  will  re- 
quire this,  id, 

what  in  reference  to  the  time  of  such  alteration,  1170 

effect  of  such  alteration  on  the  debt  for  which  the  bill  was  given,  1171 

in  reference  to  the  bill  being  given  in  evidence,  id, 

stamp  not  required  on  foreign  bills,  1172 

of  bills  exempted  from  stamp  duty  by  act  of  parliament|  1173 


BILLS  OF  EXCHANGE  AND  PKOMISSORY  I 

requisiles  9t  lo  form ,  &«. 

of  ilitll  of  eichingc,  I  ITS 


IM,    1179 


itiould  be  nude  ]ia;al)le  to  i  penoo  t> 
of  the  caaiideraticia  Eipreauil  od  ihe  ii 
time  when  made  pajaVie,  1181 
wbw  misialtes  will  nol  viiiaieilie  U11,  id. 
of  ihe  indonemeDt, 

what  Bufltcient,  IIB'2 

eiTcci  or,  Ilea 

nhea  naile  after  tnaiutiiy.  1181 
nhen  mn'\e  urier ptjmeu'i,  1 195 
when  made  iltei  Ihe  dead]  or  baakroptcy  ot  lh«  pan*  wtiocbaul 

bna  llie  mdar»r  oi'  iadarwe,  1 186 
when  it  II  only  qualified  or  eotiijiiioaal,  1 187 
nhcrc  there ii  uo,  lies 

nheQllieteare  cjrcumitincei  uffiiuiloi  Dcgtact  atleaiiins  ■' 
of  ihencreplince,  ' 

liliic  of,  and  wbal  demand  □ecnurv  of  the  acceptor,  1 102 
at  what  placB  ncceplBnce  must  be  demanded,  1  ^2 
at  what  time  the  bill  must  be  preualed  tor  acceptance ,  iJ, 
the  pcrion  by  whom,  and  the  manner  in  which  tiie  acccDianCi 

be  made,  1193  "^ 

elTcclof,  1194 

of  condiliaaal  or  qualified  aceeplance,  id. 
e Heel  of  etui ng  an  accepUr-    """ 

duty  of  the  hDliI—  --'- 

prttentment  for  pnym 

tl  vim  lime  in  rel^erence  to  the  day  pFewDlaicAt 
"-liBQ  Ibc  bill  is  payable  on  demand,  id. 


Dliler  when  an  accoftance  it  nefuicJ,  1 190 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES— continued, 
liabilities  of  the  indorser,  1227 

under  what  circumstances  the  liability  will  be  dischaiged,  1228 
rules  where  a  bill  or  note  is  lost,  1231 
actions  on, 

what  actions  lie»  1233 

at  what  time  an  action  may  be  commenced,  1234 

of  the  declaration, 

of  the  parties  necessary  to  be  noticed  in  the  declaration,  id. 

as  to  the  date  of  the  bill,  1236 

as  to  the  place  where  the  bill  is  made,  id, 

as  to  the  making  of  the  bill,  1237 

as  to  the  delivery  of  the  bill,  id. 

as  to  whose  order  a  bill  is  made  payable,  id. 

as  to  the  place  where  the  note  is  directed  to  be  paid,  id. 

of  the  acceptance,  id. 

of  the  indoi  sement>  1238 

averments, 

what  notices  must  be  averred,  1239 
of  protest  not  necessary,  id, 
presentment  and  acceptance  of  the  bill,  id. 
remedies  on  the  common  counts,  1241 
pleas, 

non  assumpsit  inadmissible,  1241 
want  of  consideration,  1242 
that  the  bill  has  been  altered,  1248 
that  the  bill  has  been  procured  fraudulently,  1249 
that  the  bill  has  been  satisfied,  1250 
statute  of  limitations,  1252 
rules  when  the  holder  proceeds  against  several  parties,  id. 
evidence, 

of  defendant's  liability,  1253 
of  plaintiff's  title,  1254 
of  protest  and  notice  of  dishonour,  1256 
on  the  common  counts,  1258 
of  the  identity  of  parties,  1260 
on  a  plea  of  no  consideration,  id. 
on  a  plea  that  the  bill  has  been  altered,  1262 
declarations  and  admissions  of  parties,  id. 
the  terms  of  the  instrument  cannot  be  varied  by  parol,  1264 
witnesses,  1265 
of  the  verdict,  1267 

BILL  OF  LADING, 

when  property  pisses  by  a  delivery  of,  1578 
assignment  of,  prevents  stoppage  in  transitu,  id, 
indorsee  of,  may  maintain  trover  against  the  wharfingers,  576 
circumstances  under  which  it  was  held  he  could  not,  581 
when  evidence  of  ownership  of  goods,  1545 

BILL  OF  EXCEPTIONS, 
where  it  lies,  44 

BILL  OF  SALE, 

proof  of  interest  in  ship  in  an  action  on  a  policy,  1545 

BISHOP, 

certificate  requisite  to  prove  marriage  in  an  action  of  dower,  54 
should  be  made  a  party  in  quart  impedit,  67 

may  bring  ejectmeni  for  a  forfeiture  of  a  copyhold  committed  during  the 
vacancy  of  the  see,  98 

BOG  IN  IRELAND. 

what  pastes  by  this  word,  80 


1644 


/•ufer. 


M,J, 


BORA  NOTABILIA, 

ohat  coQstUuiea,  850.  d. 

wfa«n  tbey  give  ioiiiidiclioii  lo  metiopolttkn  ind  ordlauy,  G8) 
bill  *.f  flxcLaogB  is.  1 160 
BOND. 

eivcD  rm  a  simoniiol  purpoic  will  be  voiil,  59 
Ulwnintrr'-    -    ""■ 


1  rorftll 


eaf,  « 


to  whom  and  wbf  d  Io  b«  Msigaed,  id. 

CDUcce  of  procoeiliiiE  on,  >^. 

liability  oi  tlie  siuelies  on,  491 

haw  tbey  may  be  discbai^ed.  id. 
dUuk  inil  mjuiuies  of  n  genotsl  boo<],  1370 
of  Ibe  condition  of  o  "bonii. 

g^oeml  cwstruclioo,  137! 

may  be  Tnlnined  by  lecitili,  1373 

ov  J>  mcmonndum,  1271 

must  be  foT  Iba  poiformaDCe  of  a  lawful  tcl.  1275 

■ad  fai  (amclhing  capable  of  b«in|  pcrFonnod,  1377 

muil  Dot  b«  repugnant  lo  the  obligalioo,  oi  inacnuble,  1278 

of  the  pcTfonnince  of  the  condition,  ind  wbat  will  conslilule  * 
1378 
of  tlie  Bttmp  neccunry.  I'jBO 

alteralioo  of  the  miirunieal  will  ronikr  «  oeti  aUrop  uceuar^ 
of  joint  and  sevciil  bond*,  13^2 
liability  of  Ibe  obhgui. 

will  not  be  liable  bcj'ond  (he  penally,  1383 

OQ  rndeiiiaily  bonds,  iaa4 

will  be  dealTOyed  by  an  altcnilon  of  the  baml,  1^87 

or  tearing  off  the  ual,  1288 
remedy  of  the  obligee  on  the  bond, 

mST  bring  debt  oi  covenant  OQ  ibe  botid,  13S8 
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BREACH, 

of  covenant,  how  alleged,  300 
assignment  of,  in  a  declaration  of  assnmpsit,  249 
of  a  bond,  what  will  constitute,  1278 
assignment  of,  in  an  action  on  a  bond,  1289 

BROKER.    See  Principal  and  Agent. 
character  of,  1 136 
authority  in  effecting  sale,  &c.  1 137 
is  the  agent  of  both  parties,  1139 
liability  of,  to  his  pnncipal, 

for  the  due  effecting  of  an  insurance.  1539 

must  use  due  diligence  to  make  the  underwriter  settle  upon  the  hap- 
pening of  a  loss,  id, 

for  money  received  on  a  loss,  1540 
liability  of  his  principal  to  himself, 

of  a  broker's  lien,  1541 
selling  goods  at  a  less  price  than  ordered,  not  guilty  of  convezsion,  587 

BREACH  OF  PROMISE, 
nature  of  the  action  for,  959 

of  the  declaration,  id, 

of  the  pleas,  id, 

evidence  by  the  plaintiff,  960 

evidence  by  the  defendant,  id, 

BREWER'S  DRUGS, 

action  for  the  sale  of,  not  maintainable,  210 

BRIBERY, 

what  will  be,  under  5  &  6  Will.  4,  c.  76,  s.  54. .848 
at  elections,  314 

BUILDING  LEASES, 

contracts  to  repair  in,  1036 

BYE-LAWS, 

power  of  a  corporation  to  make,  829 
debt  lies  for,  312 
distress  for,  1420 

C. 
CALICO  PRINTERS,  lien  of,  1586 

CANCELLATION. 

of  a  lease,  not  a  valid  determination  of  it,  1039 

how  a  will  is  levoked  by,  udder  the  statute  of  frauds,  1601 

how  under  the  1  Vict.  c.  26. .  1602 

CAPIAS  AD  SATISFACIENDUM, 
writ  of,  13 

CAPTAIN, 

money  had  and  received  will  not  lie  by,  against  his  admiral,  to  whom  he 

has  paid  a  third  of  freight,  226  , 

what  rights  he  may  exercise  over  a  ship  in  case  of  a  partial  loss,  1482 
of  his  lien,  1560 

CAPTURE,  of  loss  by,  1469 

CARRIERS, 

who  are  to  be  considered  such,  794 

bargemen,  id. 

shipowners,  id, 

boymen,  id. 
post  master- general  is  not,  795 
reward  not  absolutely  necessary  to  constitute,  796 


1G46 


I  ARRIER?— roNtfniKii. 

in  llie  caityiDg  eoodi  bv  lanil,  796 

operaiian  of  iRe  ilat.  1 1  Cico.  4  &  1  WUL  4,  c.  60, 
farnbal  lussei  ihey  will  be  retpontiblc,  798 

from  gross  negligence,  flOO 
wliat  inieiest  iliey  hive  in  ihe  goodi  whilit  id  their 

where  bound  to  ilcliver  goods,  id. 
Julia  in  ihe  couieyaace  oF  persons,  804 

vhete  tlio  pa;isci]gcr  muii  get  up.  id. 

potiliiiaslec  not  cocnpelled  to  lei  a  chaiie,  but  if 
tendered,  must  proceed,  ni. 

coaclimastcri  inuit  secure  lug^gc,  and  tre  ai 
conduct  of  their  coachmen,  805 

nlicre  passengers  must  alight,  806 
at  their  lieu  for  carrii);e  or  faie,  id. 


oractioi 


It  is  not  proper 

evidence,  in  wliil  cases  availabla,  BI! 
effect  of  notice  to  limit  their  responiibilil;, 
CASE, 

action  of.  where  it  lies,  -114 

Tor  consequential  injuries  only,  id. 
for  injuries  10  houies  and  laodc,  415 


lh<  cuilom  of  the  realm,  810 


lille 


□I  to  maiotiiu  the  action,  id, 
ies  for  wbich  it  nu;  b«  btiMigbt,  416 
icei;417 
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CERTIFICATE— crmtintwrf. 

of  the  judge,  under  8  &  9  Will.  3,  c.  11,  s.  1,  that  there  was  a  reason- 
able cause  for  making  a  person  defendant  in  trespass,  536 
under  sect.  4,  that  the  trespass  was  wilful  and  malicious,  id, 
under  the  stat  of  Elizabeth,  573 
under  6  Geo.  4,  c.  16 . .  793 
for  speedy  execution  in  an  action  of  ejectment,  under  1  Will.  4,  c, 

70,  s.  38..  153 
for  speedy  execution,  under  1  Wilt.  4,  c.  7 . .  12 
to  deprive  seamen  of  their  costs,  1565 
of  a  bankrupt,  and  its  effects,  645 
of  a  bishop,  of  the  validity  of  a  marriage,  in  a  writ  of  dower,  54 

CHARACTER,  SERVANTS.    See  Defamation. 
what  a  master  may  write  on  it,  1088,  1366 
defamation  of,  1366 

CHARTERS, 

construction  of,  817 

CHAPEL  WARDENS, 

one  of  two  liable  for  goods  ordered  by  himself  without  joining  the  other,  213 

CHAMPERTY, 
what  is,  185 

CHECK, 

presumptive  evidence  of  payment  by,  341 

CHOSES  IN  ACllON, 

pass  to  assignees  of  a  bankrupt,  691 

belonging  to  a  wife,  when  they  pass  to  her  husband,  927 

nature  o^  1305 

when  assignable,  id, 

mode  of  assignment,  1307 

of  the  assignee's  right  and  remedies  after  the  assignment,  id. 

CHURCHES, 
union  of,  57 

CLERGY, 

who  may  have  two  vicarages,  65 

punishment  where  he  does  not  read  the  Articles,  id, 

COACHMEN.     See  Carriers, 

CODICIL.    See  Will, 

revocation  of  a  will  by,  under  what  circumstances,  1604 

COGNIZANCES, 

for  rent,  473.    See  Avowr\e$, 

COGNOVIT, 

though  given  by  bail,  they  will  be  still  liable  to  scire  facias,  408 

COHABITATION, 

renders  the  man  liable  for  necessaries  furnished  to  the  woman,  when,  942 

COLONY. 

illegal  loans  in  reference  to  the  shipment  of  the  produce  of,  231 

COLLATION, 
what  is,  65 

COLLOQUIUM, 

nature  of,  in  an  action  for  defamation,  1376 

COMMISSION  OF  BANKRUPT.    See  Bankrupt. 

COMMON,  right  of,  generally,  1309 


COHHON-MliniKrf. 


1,1309 


_      1, 1310 

appeodant  or  appDitenint,  id. 

by  vicioage,  131 1 

ia  oaBUDB  Selik,  M. 

remedici  for  diiturbaacei  el,  131X 
conmiim  of  ettoven, 

peoeril  deicnptioD,  1311 

in  what  lijbt  Hloren  eud,  131S 

far  what  pniuoia  ma*  b*  t^M,  d 

whoantlJedtoT'''- 

remadks  for  iha 
COmtDOD  of  (uibarj,  id, 
common  of  pUcary,  1314 
•ppnnement  of, 

who  an  eoBlled  to,  id. 

aniaat  whitrigbt  ofc 

eincli  of  cDCTDadimeDti 
wboac  benefit  the 


TUDOO  IhcM  n»j  hm  m^nnt,  1 
nadi  oa  Ika  wmIb,  1316 


nBlun  and  eOecl  of,  iif. 
right  to  allolmeiiti,  1317 
leiBCfUci  gcDerallj  for diituibanct  of' 
COMMON  COUNTS, 

in  auompiit,  what  an,  302 
lome  are  naiiall;  joiMd  to  a  ^ecal « 
COMPARISON, 

of  handt  when  admUaiblfi  39 
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CONFIDENTIAL  COMMUNICATION.    See  Dtfim^im. 

between  counsel,  attorney,  agent,  and  interpreter  and  client,  35, 610 

CONFISCATION, 

warranty  against,  1 529 

CONSIDERATION, 

what,  necessary  to  support  an  assumpsit,  169 
^11  not  be  implied,  id. 
there  must  be  a  mutuality  of,  id, 

there  must  be  an  obligation  binding  both  parties  at  the  same  time,  id, 
exceptions  where  contracts  are  negociated  by  letters,  171 
must  confer  some  advantage  to  defendant,  or  produce  detiiment  to  plaintiff,  uf. 
not  raised  by  a  promise  to  do  that  which  the  party  was  bouna  to  do,  172 
must  not  be  executed,  173 
from  an  agreement  to  forbear,  175 

forbearance  where  the  law  respecting  the  claim  is  doubtful,  177 

not  necessary  that  the  party  forborne  should  have  any  interest,  178 

or  that  the  party  forbearing  should  claim  the  debt  in  his  own  right,  id, 

must  be  for  some  definite  time,  id. 

the  claim  must  be  sustainable  for  which  forbearance  presumed,  176 
from  an  assignment  of  a  chose  in  action,  179 
from  an  agreement  not  to  trade  within  a  certain  locality,  id, 

must  be  over  a  limited  district,  180 

and  founded  on  a  sufficient  consideration,  id, 
arising  out  of  moral  obligations,  181 

what  is  such  a  moral  obligation  as  will  support  the  promise,  id, 
to  pay  a  debt  barred  by  the  statute  of  limitaUons,  id, 
or  contracted  during  infancy,  tcf. 
or  before  bankruptcy,  &c.  id. 

promise  to  pay  a  debt  absolutely  void  not  sufficient,  id, 

when  a  conditional  promise  must  be  proved  as  such,  id, 

moral  obligation  not  sufficient  to  raise  an  implied  promise,  182 
must  not  be  to  do  a  thing  prohibited  by  law  and  public  policy,  id* 
as  compromising  criminal  proceedings,  id, 

or  making  agreements  contrary  to  the  bankrupt  laws,  183 

or  in  restraint  of  marriage,  185 

or  in  general  restraint  of  trade,  180 

or  for  illegal  loans,  185 

or  for  champerty  and  maintenance,  id, 

or  for  allowmg  unqualified  persons  to  act  in  the  name  of  an  attorney, 
186 

or  made  in  reference  to  public  offices  contrary  to  statute,  187. 

or  arising  out  of  agreements  contrary  to  the  revenue  laws,  189,  210 

or  respecting  bail  contrary  to  the  stat.  23  Hen.  8,  c.  10,  id, 

or  for  any  illegal  contract  generally,  190 
must  not  arise  out  of  any  immoral  contract, 

as  agreements  for  future  cohabitation,  id, 
but  for  past  may  be  good,  191 

rent  for  lodgings  let  to  a  prostitute  for  the  purpose  of  prostitution  can- 
not be  recovered,  id. 

nor  the  price  of  libellous  or  immoral  books,  id, 
must  not  arise  out  of  any  fraudulent  agreement,  192 
bow  stated  in  an  action  of  assumpsit,  241 
what  is  an  executed  consideration,  id, 
what  an  executory,  id, 
what  a  concurrent,  id, 
what  a  continuing  consideration,  id, 

CONSTABLE, 

in  an  action  against,  venue  must  be  laid  in  proper  county,  553 


U'50 
rONSTABI.E— 


h,Iau],  AUl 


liich  h«  must  invftne  tbe  countj  !n  wbidi  n 
demand  made  of  the  peniul  tod  < 


Aill  lie  agaiDst, 
wanaDt,5S3,n. 
wli«te  be  may  iuslify  an  arresl,  560,  669 
in  aa  action  of  aua'uU  aod  impriunmeDt,  need  oalj  dww  the  wri 

Kkbich  hcactG<l,S(il,D. 
what  a  suAitienI  impriionment  liv,  to  lultUD  aD  action  for,  570 
ma^'justir^l'uatlcrtlie  general  issue,  571 
aclioQ  agdinsl,  must  be  liiouglit  n'ithia  iix  monthl,  572 
CONTINVAXCK, 

of  alrespasiwlicre,  S11,u. 
COXTIXUAXCK  DAV,wbatii,ll 
CONTRACI-.    Sec  Co,,>idi7^Um. 

turn-  slated  in  an  action  ofassuDipiit,  343 
ulio  are  pra|ici  parties  issue  in  joint  contracts,  290 
COXTRIHUTION, 

where  an  action  for  money  paid  will  lie  foi,  217,  218,  319 
COXVKRSIOX.    Sm  Tvm-tr. 
CONVOY.     See  IniuraHfr. 

wariaiilj  to  depart  with,  15H 
COPAItCE-VERS, 

what  leases  may  be  granted  by,  9B3 
COPYHOLD3. 

do  not  vest  in  aisignees  on  their  Bf^iotnent,  738 
COPYHOLDKBS, 

may  maintain  ejectment,  96. 

lessee  of.  may  maintain  ejectment,  97 

surrender  by,  96 
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CORPORATIONS— confiniied. 

powers  inctdent  to-- continued. 
of  removing  oflficers,  &cc.  826 

for  what  causes  they  may  be  removed,  827 
to  make  bye-laws,  829 

principle  regulating  the  making  such  laws,  830 
what  bye-laws  can  be  made,  id. 
to  take,  hold  and  grant  property,  &c.  835 
they  have  a  fee  simple  on  a  grant  without  the  word  "  successors,"'  836 
of  leases  granted  to,  id, 
they  must  grant,  &c.  by  deed, 

cases  where  a  deed  is  required,  id. 
cannot  do  any  acts  during  a  vacancy  of  the  headship,  838 
act  of  the  major  part  the  act  of  the  whole,  id. 
a  defendant  to  an  action  on  a  bond  by,  may,  under  nnn  est  factum, 
show  that  requisitions  of  an  act  have  not  been  complied  with,  838 
may  alienate  their  lands,  when,  839 
of  their  liabilities, 

are  liable  to  the  same  burthens  for  houses  and  lands  as  others,  838 
liability  to  repair  sea  walls,  839 
not  liable  in  their  individual  capacity,  841,  845 
of  the  manner  in  which  they  are  visited,  842 
how  dissolved,  843 
actions  by  and  against, 

must  sue  and  drfend  by  attorney,  844 
what  remedies  lie  for  and  against  them,  id. 
how  they  must  be  described,  847 
their  books  when  evidence,  36 

COSTS, 

general  rule  respecting,  1 1 

taxing  of,  12 

in  an  action  of  ejectment,  150 

on  several  issues,  rule  of  Ilil.  T.  respecting,  151 

in  assumpsit,  252 

in  covenant,  308 

in  debt,  328 

under  6  Geo.  IV.  c.  16,  s.93  (Bankrupt  Act),  after  a  tender,  393 

recoverable  in  scire  facias,  412 

in  replevin,  487 

under  22  &  23  Car.  II.  c.  9,  s.  136,  in  trespass,  533 

under  8  &  9  Will.  IV.  c.  11,  s.  6.  .536 

under  43  Eliz.  550 

in  trespass  for  mesne  profitSi  541 

in  trespass  to  goods,  550 

in  trespass  to  persons,  572 

in  trover,  598 

in  actions  by  and  against  assignees  of  bankrupt,  793 

executors  and  administrators,  899 
treble,  when  obtainable  in  actions  on  patents  under  5  &  6  Will.  IV.  c.  83» 

s.  5..  1345 
mode  of  compulation,  when  treble  are  given,  10 

COUCHANT, 

meaning  of,  1310,  n. 

COUNCILLORS, 

of  a  corporation,  when  to  be  elected,  822 

COUNSEL.     See  BarriHer. 

COURT  ROLLS, 
when  evidence,  36 
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<b*  Itm  pMi  OD  puticaUi  ifanb,  iii 


n—  —t  rftha  pririft  otiWtM,  id. 
.Au  ns  «!&  A*  bad  ^MR  te  MdgBee  a  BM  mobI,  SeO 


oiiant  trulei.  "73 


mhu  lu  mill  the  iiad  vbeic  ihe  usigote  k  nameil,  262 
•ku  da  (KU  ma  otih  the  lud  ilthati^  [be  ■ttignee  b«  ium«d,  •■ 
*kM  uc  B£u1  IS  iBMci  in  I  leue,  161 

nspccQug  aBipiii!«[it.  36S 
ror  reuican  oB  premi»s.  272 

■  ^1  itJI  be  1  breach  of.  rd. 
to  nstnia  leu«  fiom  nrrjing  ai 

whil  ml)  be  i  brcacb  of  tucb.  id. 
U  ileal  with  panicaUi  peittiDi,  374 

t)m  EoreDuit  ducoaaleainced  b;  the  Courli.  id. 
sol  u>  inde  oilhia  a  niUiu  diilaara,  275 

bo«  the  Pittance  is  computed,  id, 
nsftrtjag  lbs  deliieiy  of  fii1tir«,  &c.  id. 
U  gi'e  part  o(  Iind  foi  boitding.  376 
iijt  quiei  enjoj-mtDt,  iJ. 

10  xbsie  act  aich  a  coxnaat  eiteads,  279 

wtiii  will  imonnl  (o  a  breach  of,  2B0 

belvecn  iHial  parties  bindiog,  id. 
fa  &iie  and  rnilhei  u&uiance.  381 

whai  iisoudU  Io  a  b^cfa,  383 
tcud  lod  ille^,  id. 

where  the  coDbact  is  TOid.iualtendantcoreauit  will  b«  void  also,  M3 
of  dependiDt  roi'eiunls.  2S4 
of  coaoDrrcat  coveaanu.  '283 
of  iodepeiideQl  coieaanlt.  386 
respecDDg  tbe  hire  of  cabias  in  a  ^ip,  1671 
COVESAXT,  ACTION  OK. 
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CO  VEN  ANTS—^ontintiwi. 

what  a  sufficient  signature  to  maintain  covenant,  289 

party  charged  must  execute,  id. 
party  benefited  need  not  execute,  289 
most  be  a  party,  id, 
by  and  against  whom  the  action  is  maintainable,  289 
proper  parties  in  case  of  joint  contracts,  290 
how  a  misjoinder  of  parties  is  taken  advantage  of,  291 
where  the  personal  representatives  of  the  parties  may  sue  or  be  sued,  id, 
where  the  action  is  for  breach  of  personal  covenant  after  testator's  death,  id, 
where  for  breach  of  real,  292 

against  assigpaees,  293 
what  title  the  plaintiff  must  have  to  support  his  action,  294 
declaration  in, 

must  show  the  action  to  be  on  a  deed,  295 

venue  in,  id, 

how  much  of  the  deed  must  be  set  forth,  296 

what  amounts  to  a  variance  generally,  t^. 

what  amounts  to  a  variance  m  the  parties,  297 

what  to  a  variance  in  the  premises,  id, 

effect  of  variance  and  moae  of  taking  advantage  of  it,  id, 

how  the  plaiotiff''s  title  must  be  set  out,  298 

where  brought  by  a  person  claiming  a  derivative  title  from  the  cove* 
nantee,  id, 

how  the  derivative  title  of  defendant  must  be  stated,  299 

conditions  precedent,  how  averred,  300 

profert  of  tne  deed,  id. 

how  the  breach  of  the  covenant  should  be  alleged,  id, 
where  it  is  for  quiet  enjoyment,  301 
pleas, 

what  may  be  pleaded  generally,  301 
non  est  factum,  302 
performance,  id, 
other  covenants  in  bar,  303 

entry  and  eviction,  id, 

riens  en  arrere,  304 

infancy  and  bankruptcy,  id, 

release,  not  discharged  by  lelease  of  all  actions  and  suits,  344 

other  special  pleas,  304 
evidence, 

proof  of  the  execution  of  the  deed,  305 

under  the  plea  of  nom  ett factum,  306 

what  evidence  admissible  to  vary  or  exnlain  the  deed,  id. 

declarations  and  admiasioiis,  eflfect  of,  307 

what  sufficient  of  the  title  of  the  plaintiff,  id, 

vHiat  sufficient  of  the  breach,  id. 
witnesses  in, 

who  adminible,  id. 
damages  and  costs  in, 

by  what  rule  damages  are  assessed,  308 

of  the  costs,  id, 
judgments  and  execution  in, 

how  the  judgment  must  be  given,  id. 

what  execution  may  be  obtained,  309 

COVERTURE,  plea  of,  335 

CREDIT, 

to  whom  given  on  sale  of  goods,  213 

for  repairs  of  a  ship,  1 557 

where  unexpired,  a  defence  to  an  action,  when,  207 


of  Ihe  realm,  in  mpect  lo  cinien, 
geutal.  Doliccd  judicnllj,  810 
bj  tp«cial  cu>tam  iDraats  iaume 

laoJ',  10^1 
cannot  be  proced  b;  historic!,  35 
CUSTOM  HOUSE 

enlriei  DotinScieDteTideiKe  of  oi 


DAMAGE  FEASANT, 

uowiin  and  cogDuauct*  far,  in  lepkiiii, 
DAMAGES, 

o  be  giveo  ■  qudtioD  for*  Jnij,  9 


nDcrat  rule  raapeding,  iff. 

bow  aueued  upon  a  verdict  igaioit  joint  tietptuen,  1< 

mode  of  GompntaiiaD  when  tiebleiuegi*en. 

irril  aF  inquiry  of,  in  dower,  54 

in  uiompiit,  251 
in  coTcnint,  308 
in  debt,  338 

what  can  be  giien  in  icire  ftciu,  413 
in  detinne,  454 
in  raplerin,  483 
in  tretpau  lo  goodi,  SJiO 
in  liespau  to  hoaiei  end  laadi,  533 
ia  irespnu  to  penoni,  572 
in  liovei-,  598 

wbal  evidence  may  be  given  in  mitigation  of, 

in  an  iGlion  for  breach  of  prainiie,  9G0 
in  an  action  for  dcfamaliOD,  1383 

not  precluded  by  the  New  Rain  from  giving  evideni 
under  nrnt  aitumpiit,  or  mmqaan  iitdtbitatui,  206 

wbere  words  are  not  anionable  in  IhemMlvei  specia 
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DEBT — amtinued. 

where  it  lies  on  records — continued, 
form  of  the  declaration,  324 
venue  to  the  action,  312 
pleas,  id. 
where  it  lies  on  simple  contracts,  id. 

form  of  the  declaration,  324 
where  it  lies  on  statutes,  313 

time  within  which  it  must  be  brought,  315 
parties  who  may  sue,  316 
parties  who  may  be  sued,  id. 
declaration  in,  td, 

venue,  id, 

statement  of  the  facts,  Sue,  317 
pleas  in,  318 
of  the  venire,  id, 
by  and  against  whom  debt  may  be  brought  generally,  id. 
declaration  in, 

where  to  be  brought  in  the  debet  or  detinet,  320 

general  form  of,  321 

when  framed  on  a  specialty,  322 

what  will  be  a  variance  in  setiing  out  the  specialty,  id, 

making  profert  of  the  deed,  323 

when  the  title  of  the  plainliflf  must  be  alleged,  id, 

when  oyer  may  or  may  not  be  demanded, 
pleas, 

nunquam  indebitatus,  325 
turn  est  factum,  id. 
nil  hahuit,  id. 
riens  en  arreare,  id, 
entry  and  eviction,  326 
of  infancy,  to  debt  for  rent,  id. 
statute  of  limitations,  to  debt,  id, 
other  pleas,  id, 
replications,  327 
evidence, 

on  the  general  issue,  id. 
on  non  est  factum,  id. 
on  other  issues,  id. 
damages  and  costs,  328 

what  damages  to  be  given  in  debt,  id, 
judgment  and  execution,  id, 

DECEIT.    See  Case, 
action  for,  444 

DECEITFUL  REPRESENTATION.    See  nepreientaiion.  Deceitful. 

DECLARATION, 
nature  of,  6 

DECLARATIONS. 

eflect  of,  by  parties  to  the  fact,  307 
of  deceased  persons,  when  admissible  in  evidence,  148 
DEEDS, 

when  parol  evidence  admissible  to  vary,  37 
what  execution  of,  necessary,  id. 

where  executed  by  an  agent  he  must  be  authorised  under  seal,  1127 
execution  need  not  be  proved  of  a  deed  above  thirty  years  old,  39 
when  notice  to  produce,  necessary,  40 
when  secondary  evidence  of,  admissible,  41 
proof  of,  when  lost,  41 

proof  of,  when  in  possession  of  third  parties,  289 
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VZZDi—rmlinntJ. 

farty  joioiag  in,  io  m  action  on. 

»lwo  profEit  of.  oeceauy.  300 
DEFAMATION. 

nturcvf,  1349 


la  ot  mnnlcr.  1350 
v(  (hioviog.  id. 
of  periory,  1361 

of  loIg«)'.  id- 

i>f  swindliu);,  1353 


ID  of  wonlt  by  which  i  crime  ii  chiriT 


imputing  imniocal  condocl.  13S9 
impatiDg  iu^TCDcy  lo  ■  tndcr.  i<l. 
tmpuling  ptofuiional  niMonduct  lo  clcr|yini 

bamue'i,  i 


of  lh«  publicalioQ,  I3T!) 
of  Ihe  words  of  the  libel.  13B1 
of  the  malire  with  which  Ibe  libel  is  publisheJ,  id. 
for  this  purpose whalolherlbingi  said  by  tbedeftndaal  » 
under  ibe  E«neral  iuue.  1362 
cvidfDCe  for  the  defcndanl  on  b  plea  of  juslilicaUDii, 
under  the  general  issue,  1383 
of  tbc  judgmenr,  1384 
DE  INJURIA, 

when  pleaded  in  an  action  of  trespass,  Jic.576 
DEMISE.     See  Ejectmrnl. 
DEMURRER, 
what  is,  7 
bow  decided,  10 
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DENIZENS, 
who  are,  996 

DEPOSITIONS, 

where  admitted  as  evidence,  30 

DE  PROPRIETATE  PROBANDA, 
nature  of  the  writ  of,  465 

DESCENT, 

nature  and  operation  of,  84 

DETINUE, 

nature  of  this  action,  451 

for  what  it  lies,  id, 

plaintiff  must  have  the  absolute  or  general  property  in  the  goods,  452 

a  special  property  will  be  sufficient,  id, 
who  must  bring  tne  action,  id. 

where  the  goods  belonged  to  the  wife  before  marriage,  id, 

or  came  to  the  wife  after,  td. 

where  an  estate  is  sold,  td. 

where  an  estate  pur  autre  vie  descended  to  the  heir,  id, 

aeainst  an  infant  for  goods  bought,  id, 
gist  ofthe  action  the  detainer,  453 
cannot  be  maintained  against  the  personal  representative  of  a  bailee  till  he 

takes  possession,  td. 
a  party  saying  he  has  the  goods,  liable,  id, 
ofthe  pleadings, 

declaration,  id, 

pleas,  454 

judgment,  id, 

DEVASTAVIT, 

what  amounts  to,  887 

DEVIATION.    See  Iiuuranee, 
what  will  vitiate  a  policy,  1509 

DEVISEE, 

may  be  sued  by  a  covenantee,  &c.  for  a  debt  of  testator's,  293 

DISCONTINUANCE, 

nature  and  o]>eration  of,  in  ejectment,  in  baning  a  right  of  entry,  83 
rule  for,  sufficient  proof  for  terminating  suits  in  case  of  malicious  arrests,  438 

DISHONOUR,  NOTICE  OF.    See  BUU  rf  Exchange  and  Fromitaory  Notes. 

DISTRESS, 

origin  and  history  of,  1385 
who  may  distrain,  and  under  what  circvmstances, 
there  must  be  an  actual  existing  demise,  1386 
landlord  cannot,  where  he  has  treated  his  tenant  as  a  trespaaaer,  1387 
where  persons  having  the  reversion  may  distrain,  id, 
when  and  how  joint  tenants  maj  distrain,  1388 
how  tenants  in  common  must  distrain,  td. 
tenants  under  execution  may,  1389 
where  lords  of  manors  and  commoners  can  distrain,  td. 
where  mortgagees  and  mortgagors,  td. 
where  annuitants,  td. 

in  what  cases  persons  not  having  any  reversion  may  distrain,  1890 
when  executors  and  administrators  may  distrain,  td. 
when  husbands  seised  in  right  of  their  wives  may,  1391 
when  corporations  may,  td. 
when  persons  having  specific  powers  may,  id. 

4b2 


hilurcs,  &e.  Id. 

good)  in  the  ciuioily  of  ihe  law  not  dittrainabli 

node  and  time  of  making  a  distress, 

on  »hai  day  asd  time  a  distress  may  be  made, 

wbere  to  be  made,  1403 

for  wlitt  amount  of  rent.  id. 

when  doore  may  be  broken  open,  id. 

what  conttilulM  a  valid  acl  of  diatiesi.  1404 

what  is  a  lufficient  appoiiilnient  of  >  biiliS'  to 
H05 

where  there  is  a  fntidalest  icmovil,  1406 

where  to  be  made  after  the  eipiration  uf  ibe  lei 
how  the  distress  is  to  be  imponnded,  1410 
how  to  he  disposed  of,  1412 

what  notice  must  be  ^ven  to  warrant  a  lale,  id. 

■I  what  time  the  diitreu  maj  be  removed  and  i 

of  the  appiaisement  and  modeof  aale,  1413 

where  a  second  one  may  be  made,  1415 
of  reacue  and  pound-breach,  rd. 
rules  respecting  the  coils  of,  1416 
liability  of  the  landlord  where  be  givti  aniiHkmBily 
Ibr  othei  things  than  rent, 

for  caiite  orgoodi  damage  feasant,  id. 

for  the  arteaii  of  an  annuity,  1419 

for  bye-lanri,  penalties,  and  tolla,  1420 
of  the  remrdiei  for  awtongful  diatict),  id. 
what  will  prevent  the  landlonl  making  a  diUreu,  14 


^K 


m  and  how  Die  lender  should  he  made.  U 
an  action  for  use  and  occupation,  199 
over  money  paid  on,  in  wlwl  cases  main 
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DOUBLE  RENT. 

where  tenant  liable  to,  1063 

DOWER. 

of  the  writs  of.  52 

nature  of.  45 

different  sorts  of.  id. 

things  reauisite  to  the  consummation  of,  id, 

who  entitled  to.  46 

of  what  estate  it  may  be  had.  id. 

its  value  to  be  reckoned  at  the  time  of  the  husband's  death,  49 

how  defeated,  id. 

by  jointure,  id. 

by  the  acts  of  the  wife.  id. 

by  the  acts  of  the  husband,  id, 
by  whom  to  be  assigned  and  in  what  manner,  50 
Tules  where  excessive  dower  is  assigned,  49 
in  what  manner  lands  assigned  for,  are  held,  51 

declaration  in,  52 

pleas  in.  id. 

evidence  in,  54 

judgment  in.  id. 

infant  cannot  appear  to  an  action  of,  id, 

DRIVING  NEGLIGENTLY.    See  Kegligena. 

DRUNKENNESS. 

parties  in  a  state  of.  cannot  contract,  168 

DURESS, 

person  in,  not  liable  for  contracts,  &c.  168 

£. 

EASEMENT, 

will  be  sometimes  presumed,  521 

agreement  for.  not  within  the  fourth  section  of  the  Statute  of  frauds,  1433 

ECCLESIASTICAL  PERSONS, 

under  what  circumstances  they  may  lease,  984 

EJECTMENT, 

history  of  the  action  of,  73 

ancient  practice  of.  id. 

modem  practice  in.  where  judgment  is  by  default,  tV« 

modern  practice  in.  where  there  is  no  appearance,  74 

of  the  consent  rule.  id. 

confessing  lease,  entry,  and  ouster.  &c.  tV. 

when  actual  entry  necessary  by  the  common  law,  75 

necessity  of  entry  removed  by  4  Geo.  II.  c.  28,  s.  2,  when,  id^ 

when  a  demand  of  rent  is  necessary.  76 

when  a  demand  of  the  arrears  of  an  annuity  necessary,  id* 

<when  an  actual  entry  is  necessary,  id. 

Sot  what  it  lies,  and  by  what  description,  id, 

for  a  messuage,  and  by  what  description,  78 

for  a  part  of  a  messuage,  and  by  what  description,  79 

for  other  buildings,  id, 

<for  places  of  religious  worship,  id, 

for  manors  and  rectories,  id. 

for  land  and  what  description  necessary,  id, 

for  land,  when  a  provincial  description  sufficient,  80 

for  coal  mines,  fisheries,  &c  id, 

for  profits  of  land,  81 

for  incorporeal  hereditaments,  id* 
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EJECTMKNT— Mnlinuerf, 
title  of  ihe  lessor, 

when  ihc  Coutt  will  asiist  the  title  of,  i04 
legal  tillc  muit  be  in  Ibe  cUiming  psrly,  83 
plainlilf  can  anlf  recover  upon  Ihc  strength  o!  bis  own  title,  L 
should  have  the  light  of  eolry  al  the  time  ef  denude  laid.  S3 
will  BQl  mailer,  though  sni'b  right  be  lost  bebr«  trial,  id. 
whal  a  sufficient  lulverse  possesion  to  malataia  this  action,  8' 
possession  must  be  ncluaf  not  implied,  BS 
pauession  must  not  be  adveise,  wben  both  paities  claim  oi 
sanie  title,  i<;. 
ailverM  posiet^ion  not  suSicienl,  when  tuch  poueuio: 

sistenl  with  thelitle  of  the  claimaol,  89 
ailvetseposiessioatiotiuScienl,tFheii  the  paitjclaiioiBg 

never  been  legall;  out  of  poueuiou,  90 
-^  --sepoiseMion  byieDMuCot  yean,  for  life,  in  tail. ori 


bjn 


Igagee! 


by  assignees  of  morlgBEees, 

by  devisees  and  legatees,  iJ. 

by  peisonal  icpiesentitivei,  id. 

by  assignees  of  bankrupu,  id. 

by  ustgnee)  of  insolrecli,  93 

by  trustees  of  real  estate,  id. 

by  peisons  for  whose  beiiefit  the  tnut  h 

by  lonls  of  maaora,  iil. 

by  copyholders,  i)6 

by  grantee  of  lords  of  manors,  97 

by  nidowi  anljlled  Ici  free-bencb,  id, 

by  Iflstee  of  copy  holders,  id. 

by  guardian  in  socage,  id, 

by  infants,  id. 

by  lunatics  and  their  cnmmitlee,  id. 

by  aliens  and  their  issue,  id. 

by  corps  rationi,  98 
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EJECTMENT— continu^if. 

by  overseers,  106 

by  tenants  at  will,  id, 

time  of  entry  need  not  be  stated,  id. 

ouster  should  be  laid  subsequent  to  the  demise,  id, 

number  of  years  declared  on  immaterial,  id, 
subject-matter  of  demise, 

the  quantity  and  nature  of  the  premises  should  be  stated,  107 
notice  required, 

to  whom  and  bow  notice  to  appear  should  be  addressed,  id, 

at  what  time  the  notice  should  require  the  tenant  to  appear,  108 

what  is  a  sufficient  designation  of  a  term  in  a  notice  to  appear,  id, 

^  notice  to  appear  should  be  signed  by  the  casual  ejector,  109 
service  of  the  declaration, 

should  be  personally  served,  id, 

not  necessary  when  the  tenant  refuses  to  receive  it,  id, 

or  by  fraud  prevents  a  regular  service,  110 

where  there  are  several  tenants  in  possession  service  on  each  neces- 
sary,  id, 

where  two  joint-tenants,  service  on  one  sufficient,  id* 

where  there  are  several  under-tenants,  id, 

where  part  only  is  occupied,  id, 

where  the  tenant  has  absconded  or  is  absent,  111 

on  the  wife,  id, 

on  relatives,  112 

on  a  servant  or  others,  113 

where  the  tenant  is  personated,  id. 

acknowledgment  by  the  tenant  of  the  receipt  of  declaration  and 
notice,  114 

when  the  premises  mnst  be  treated  as  a  vacant  ponewion,  115 

when  no  person  in  actual  possession,  116 

on  churchwardens,  id, 

on  lunatics,  id, 

on  agents,  117 

at  what  place  service  of  the  declaration  most  be  made,  id, 

when  the  service  must  be  made,  id, 

when  the  service  must  be  made  in  cases  of  landlord's  right  of  entry 
accruing  in  or  after  Hilary  or  Trinity  Terms,  1 18 

tenant  must  give  notice  of  service  of  declaration  on  himself  to  his 
landlord,  119 
judgment  in,  by  default, 

there  must  be  an  aflidavit  of  service  of  the  declaration,  120 

rules  in  reference  to  this  affidavit,  id, 
roust  show  tenant  in  possession,  id, 
must  show  that  the  nature  of  the  service  was  explained,  121 

affidavit  requiied,  where  there  are  six  months  rent  in  arrear  and  no 
sufficient  rent  on  the  premises,  under  4  Geo.  IL  c.  28,  id, 

what  affidavit  of  service  on  wife  or  servant  must  state,  122 

what  it  must  state  where  no  person  in  possession,  id, 

by  and  before  whom  the  a6idavit  must  be  sworn,  id, 

number  of  affidavits  required  where  there  axe  several  tenants,  123 
motion  for  judgment, 

nature  of,  id. 

when  the  motion  may  be  made  in  town  causes,  id. 

when  made  in  country  causes,  124 

what  course  to  be  pursued  after  a  nonsuit  for  not  confessing,  id, 

procedure  in  granting  judgment,  id, 

when  the  judgment  may  bis  set  aside,  id, 

appearance  in,  by  the  tenant  in  possession,  125 
by  the  landlord,  126 
by  third  persons,  127 
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EJECTM  KNT— nmiinnnl. 

■node  of  cficcting  >d  appeiimace,  128 

uhen  to  b«  mule,  id. 
of  llificoinemiule, 

nalure  and  cfT^t  of,  129 

liy  joint  ICDiDt,  iic.  id. 

proce«dingi  in,  id, 

wheie  panlculara  mi;  b«  obuuned,  130 

ulierc  McuritjT  of  colli  mij  b«  obtained  from  plaintiff,  id. 

recoeniunK under  1  Geo.  1, e.B7,  for  coaU  eiven  brUte' 
131 
ilajring  proceedings, 

where  iliyed  on  p*;ineDl  of  iml  aDdcona,  133 

by  paymCDIof  nortgagc-moDer,  133 
sevenl  ejectmrals  may  be  cooiolidaled,  134 
where  a  plaintiS'  may  ditcontiaue,  id. 
amcndmrnt  io, 

when  mij  be  made,  135 
juJgmenl  by  confeHion,  136 
judgmenl  is  ia  oie  of  a  aDniuit  when  kllowed,  id. 

not  gailly,  when  pleaded,  137 

what  apecial  pleas  msy  t>e  pleaded,  id. 


orfeitoie,  143 
of  the  detenu  inaiioD  ot  tbe  teouKj,  id. 

'      -■    I  of  trial,  id. 
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EJECTMENT--ir0ntiRii«J. 
costs  in, 

plaiatiflTs  remedy  for,  in  judgment  by  default,  150 
plaintiff's  remedy  for,  after  appearance,  and  nonsuit  for  want  of  con- 
fession, 151 
plaiotiflTs  remedy  for  costs  on  verdict,  id* 
rules  of  H.  T.  with  respect  to  costs  of  several  issues,  tcf. 
defendant's  remedy  for  costs,  id, 
execution  and  scire  facias  in,  152 
manner  of  issuing  the  writ  of  kabisre facias  posteaionemf  153 

nature  and  effect  of,  id. 

plaintiff's  duty  in,  id, 

sheriff's  duty  in,  154 
proceedings  when  the  execution  is  disturbed,  id. 
setting  aside  execution,  155 
of  the  writ  of  restitution,  id. 
when  a  scire  facias  necessary  to  revive  judgment,  id. 
to  make  third  persons  parties,  156 
when  a  writ  or  error  may  be  brought  in  ^ectment,  id. 
second  ejectment  when  maintainable,  157 
upon  what  terms  as  to  costs  may  be  brought,  156 
in  cases  of  vacant  possession,  159 
in  inferior  courts,  160 

how  removed  from,  id. 
by  corporations,  id. 

ELECTIONS. 

to  a  church,  how  made,  65 

ELEGIT. 

writ  of,  13 

tenant  by,  may  brine  ejectment,  99 

and  make  condiiional  leases,  989 

EMBARGO.    See  Insurance. 

fear  of,  will  justify  a  deviation,  1516 

EMBLEMENTS, 
what  are.  1070 
who  entitled  to,  1071 

ENCROACHMENT.    See  Common. 

ENTRY. 

party  must  have  the  right  of,  at  the  time  of  demise  laid  in  ejectment,  83 
now  the  right  is  destroyed,  id. 

nature  and  operation  of  a  discontinuance  in  barring  the  right,  id. 
operation  of  the  3  £c  4  Will.  4,  c.  27,  (stat.  of  limitations},  respecting,  85 
nght  of,  not  sufficient  to  maintain  trespass,  506 

ENTRY  AND  EVICTION, 
plea  of,  303,  326 

EQUITY  OF  REDEMPTION, 

release  of,  a  good  consideration  to  support  assumpsit,  179 

ERROR, 

nature  of  writ  of,  13 

under  what  circumstances  it  may  be  brought  in  an  action  of  tjectment,  156 

when  it  lies  in  replevin,  492 

ESCAPE. 

debt  lies  for,  against  a  gaoler  who  permits  an  escape  out  of  execution, 

313 
and  also  against  a  sheriff  for  the  escape  of  persons  taken  on  an  escape 
warrant,  314 

4  B  5 
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ESCBOW, 

ESTATK  I'lR  AUTRE  VIE, 

will  be  umU,  G79 

bovc  disposed  of,  wheie  there  is  do  »p«cia[  ocenput,  id. 
ESTOPPEL, 

of  a  tenant  Tram  diipuUng  hi:  ludloid'*  tUla  ii 


ESTOVKRS,  COMMOX  OF, 

nhalis,  1312 
EVICTIOX, 

whit  amounts  to,  from  o«Cap>tioD,  197 
B  Jefi^Dce  to  ID  aciioD  for  use  and  ocGopfttlan,  when,  id. 
to  an  actioD  of  debt  for  real,  32S 
EVIDENCE, 

matters  judicially  nolued,  IS 
of  admissions.  Id. 

presumptions,  20 

sUtules,  tiowpl«vcil,38 

judgmenli,  hoir  proved,  id. 

di'uosilions,  where  admitted,  30 

lulei  of  court,  nhal  Ihef  pio<re,  id. 

wills,  what  ihey  prove,  ii. 

sheriff's  return,  what  evidence  of,  31 

writs,  liow  proved,  i</. 

alMavits,  when  admitted,  id. 

certificalcs,  what  cvideikcs  of,  «!■ 

niDbate  of  wills,  whalevideaet  of.SS 

leiiets  of  ad  mi  Di  strati  on,  what  •ridinn  of,  id. 

DOD'judicial  document!,  how  pnn«di  and  wliM  •ruleiice  o( 
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EVIDENCE— tfontiMUMf. 
in  ejectoieiit,  139 
in  assumpsiti  251 
in  covenant,  305 
in  debt,  327 
in  case, 

for  nuisances,  425 

for  negligent  driving,  430 

for  negligent  navigation  of  ship,  432 

for  a  malicious  arrest,  435 

for  a  malicious  prosecution,  443 

for  a  deceitful  representation,  450 
in  replevin,  482 
in  trespass, 

for  injuries  to  houses  and  lands,  531 

for  mesne  profits,  539 

to  goods  and  penonal  projperty,  550 

for  assault  and  battery,  564 

for  false  imprisonment,  572 
in  trover,  596 

in  an  action  on  an  attorney's  bill,  632 
in  actions  by  assignees  of  a  bankrupt,  775] 
in  an  action  against  a  carrier,  812 
in  an  action  by  an  eMcutor,  897 
in  an  action  against  an  executor  under  t  plea  of  plene  admhistravit, 

906 
in  an  action  for  ciim.  coo.,  956 
in  an  action  for  breach  of  promise,  960 
in  an  action  for  seduction,  978 
in  an  action  between  masters  and  servants,  1088 
in  an  action  against  partners,  1123 
in  an  action  on  a  bill  of  exchange  or  promissory  note,  1253 
in  an  action  for  defamation,  1379 
in  an  action  on  a  policy,  1544 

EXAMINATION, 

of  witnesses,  rules  respecting,  26 

EXCEPTIONS,  BILL  OF, 
when  to  be  tendered,  44 

EXCESSIVE  DISTRESS.    See  Distress. 
where  an  action  will  lie  for,  1421 

EXECUTION, 

who  entitled  to,  12 

of  speedy,  under  1  Will.  IV.  c.  70. .  12,  153 
in  ejectment,  152 

EXECUTION  OF  DEEDS.    See  Deeds. 

EXECUTORS  AND  ADMINISTRATORS, 
how  the  office  of  an  executor  is  created,  849 
how  the  office  of  an  administrator,  id. 
where  letters  of  administration  are  to  be  taken,  850 
who  may  be, 

an  executor,  852 

an  administrator,  853 

when  a  creditor  may  be,  854 
of  administration  durante  minore  ectate,  id, 
cum  testamento  annexe,  id. 
de  bonis  non,  855 
pendente  lite,  id. 


1C66 


ladf jc. 


EXECUTORS  AND  ADMINISTItATOItS— easiioiiMt.  ^H 

duranlt  ahttniti  mad  alhec  limited  tdmiaiiUAIioni,  0£S  H 

Ibeir  tighu, 

lo  obtain  posHuian  3di1  tell  the  good*  of  Ifac  irctattd,  8S6 
10  n-insure  with  olher  ligbls,  857 
cieeulon.  wh<n  enlilled  lo  ihe  reiidini.  S58 
St  whal  lime  an  eiccului's  allacbes,  8^ 
Bt  what  an  adminiitialor's,  860 

Id  bury  lh(  tleceascl.  B62 

[uln  as  to  Ihe  upcntes,  id. 

ID  pTDve  (lie  will,  &c.  B63 

10  malie  an  iDTcalory.  eii4 

(o  collect  the  effecbt  of  the  dectued,  id. 

lo  piy  hii  debt*,  B65 

to  atj  leguries,  868.     A  nd  tn  AdJtnda. 

to  diiliitnile  ibe  lAects  of  an  ialenale.  871 

lo  pay  legacy  dutlet.  &c.  B74 
not  entitled  to  remunerailaa,  205,  B7S 
whil  will  be  uMis.  873 
liabilitici  of. 

(or  conliaets  enleied  inln  bv  lbs  dKeawd,  flSI 

foi  larlf  eammilled  by  the  dwesiNd,  883 

fat  fontracti  emcted  into  tince  th*  de&lh  of  ilie  decoml,  iJ, 

for  the  ten  of  their  agcoti,  BBS 

liibilily  where  the  iride  ofleilnlor  a  cjniod  on.  88S 

for  iwgligface  or  loitious  acli,  8B7 

(or  tlui  acl>  of  each  oibcr,  BS& 
of  actions  by, 

dwUralion,  B91 


Hbal 


lai  lltle  they  miut  sue,  893 
be  iain«d,  893 
»iry.  B95 
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EXTRAS, 

what  may  be  recof  ered  for  under  a  count  for  work  and  labour,  205 

F. 

FACTOR.     See  Principal  and  Agent. 

may  prove  a  contract  of  sale  though  he  take  a  poundage  on  its  amount,  23 

duuesof.  1136 

may  pledge  goods  by  6  Geo.  IV.  c.  94.  .211 

purchaser  from,  not  knowing  principal,  may  set  off  a  debt  due  from  the 

factor,  356 
but  a  vendee  cannot  set  off  a  debt  due  from  a  principal  against  a  factor 

having  a  lien  on  such  goods,  though  the  principal  be  named  at  the 

sale,  id. 
goods  in  possession  of,  do  not  pass  to  assignees  under  6  Geo.  IV.  c.  16, 

s.  72.. 
has  a  general  lien,  1586 

^ALSE  IMPRISONMENT.     See  Trespau. 

by  magistrates,  &c.  under  what  circumstances  trespass  maintainable  for,  568 

by  private  individuals,  570 

what  imprisonment  sufficient  to  support  the  action,  id, 

declaration,  571,  553,  (a),  and  see  ConttabU 

pleas,  id. 

evidence,  572 

judgment  and  costs,  id. 

FALSE  REPRESENTATION.    See  Representation,  DeeeUfuL 

TAST  DAY, 

where  a  bill  becomes  due  on,  it  must  be  presented  the  previous  day,  1202 
notice  of  dishonour  will  be  good  on  the  toUowing  day,  1208 

FEME  COVERT.    See  Hmband  and  Wife.      " 

JFENCES, 

liability  for  not  repairing,  427 

FIERI  FACIAS, 
writ  of,  13 
where  a  defendant  dies  after,  a  sci.  fa.  necessary,  405 

FINES, 

how  proved,  31 

where  an  actual  entry  is  necessary  to  avoid,  76 

where  leases  may  be  granted  by  the  payment  of,  1020 

FIRE. 

insurance  against,  1550 

of  the  policy,  id. 

what  risk  is  insured,  id. 

by  what  means  a  policy  is  rendered  void,  1551 
one  of  the  risks  insured  agamst  by  a  marine  policy,  1468 

FISHERY, 

right  of,  1314 

FIXTURES, 

covenant  respecting  the  re-delivenr,  275 

general  rules  of  law  respecting,  1066 

rules  respecting  fixtures  put  up  for  the  purposes  of  trade,  id. 

respecting  fixtures  for  agricultural  purposes,  1067 

respecting  fixtures  for  ornament  and  convenience,  1068 

at  what  time  fixtures  must  be  removed,  1069 


FORFEITURE, 

of  a  lease,  liow  mule,  1049 
nhat  amouDts  to  a  waiiet  of,  I05I 

FORGERY, 

where  a  parly  paying  moaey  oo  Torged  iiulniinetiU  m»;  racofet  tb 
ia  an  action  tta  money  had  aod  rMeived,  228 
FRAUD, 

will  fitiaie  a  conlnct,  191 

nill  prevent  ihc  return  of  the  praroiDin  paid  on  a  policj  of  iumai 
FRAUDS,  STATUIK  OF, 

opoialion  of,  in  reFerence  to  iha  auigwDCnt  of  an  intercu  in  l>Bd, 
lU,  ad  and  3d  aeetioDS,  id. 

what  wiM  be  coDsideTEd  an  inleml  in  land  tmdei  lb*  latandSt 
what  will  be  a  valid  agiccowBt  by  which  an  inlereit  in  land 

assigned,  1425 
what  parul  ieases  may  be  granted,  fee,  1016 
opeiallOD  oF  the  4lli  sect.  oF  the  ttatuta  in  rafarence  to  agicemeau, 
agicementj  to  pay  the  debts  of  othen,  1436 
by  eiecuton  and  admiaiatiaton,  id. 
t^  other  persons,  1427 
a  parol  promise  to  pay  a  debtor  to  do  ume  other  act  ii 

to  bring  the  case  within  the  ilalaU,  not  DMCcutr  llut  t 
■houTd  be  cooLracled  when  tbe  pniniae  waa  made,  id. 

general  (jueilioo  to  wham  wai  CRdit  giren,  id. 

not  neceuaiy  (hat  the  debt  ihoald  ba  a  liqaidaud  OM,  U 

where  a  promise  i>  made  by  a  third  party  in  refeience  U 
coasiderBiion,  it  ii  not  within  ibe  itatate,  1430 
slaluio  doc*  not  evtenil  lo  agreetnenis  in  relecence  to  marn»Be, 
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GENTOO, 

mode  of  swearing  of,  26 

GLEANING. 

makes  the  party  liable  to  an  action  of  trespass,  588 

GOODS  SOLD  AND  DELIVERED. 

what  may  be  recovered  under  this  count,  208 

of  the  contract  upon  which  this  count  may  be  brought,  id, 

property  of  goods  changed  by  mere  bargain  and  sale,  id, 

except  where  there  remains  any  thing  to  be  done,  209 
as  weighing,  &c.  id, 

but  the  vendor  is  not  bound  to  part  with  the  goods  till  paid  for  them,  id, 

cannot  be  maintained  for  fraudulent  contracts,  id, 
who  may  sue  for,  211 

in  case  of  principal  and  agent.  212 
who  may  be  sued  for,  213 
what  may  be  recovered  for,  under  this  count,  214 
what  amount  can  be  recovered,  id, 

what  delivery  necessary  to  enable  the  plaintiff  to  maintain  this  action,  215 
when  the  defendant  can  reduce  the  damage  by  evidence  that  the  goods 
were  inferior  to  the  contract,  id, 

GUARDIAN, 

must  appear  for  an  infant,  972 
how  appointed,  &c.  973 
different  kinds  of,  id, 
may  grant  leases,  986 

H. 

HABERE  FACIAS  POSSESSIONEM, 
writ  of,  152 

HAY  BOTE. 

may  be  leased,  999 

HEARSAY  EVIDENCE, 

when  admissible,  143 

HEDGES, 

who  entitled  to,  504 

HEIR. 

within  age  may  assign  dower,  51 
evidence  by.  in  an  action  of  ejectment,  143 
promise  to  pay  ancestor's  bond  not  binding  unless  named,  177 
where  he  may  sue  on  a  covenant  broken  in  the  lifetime  of  his  ancestor,  291 
is  liable  for  the  debts  of  his  ancestor  under  11  Geo.  IV.  and  I  Will.  IV. 
c.  47.. 292 
though  he  has  sold  the  land,  293 

HIGHWAY, 

who  entitled  to  waste  lands  beside,  503 

HISTORIES. 

what  evidence  of,  35 

HORSES, 

property  in,  how  legally  passed  by  a  sale  in  market  overt.  584 

rules  respecting  the  hire,  909 

of  the  p<»t-horse  act  and  penalties  under  it.  id. 

who  liable  for  injuries  where  horses  let  to  hire,  911 

of  the  sale  of. 

of  the  contract,  and  how  to  be  construed,  id, 

of  warranties,  912 

what  will  constitute  a  warranty,  id. 


IC'O 
HOtlSES— n-io 


« tamXTxi  oT  nic— omUmnA 


c.  111. 


■.9IS 

of  coalncu  rapectin;  the  \Mp  of,  ia. 
HORSE  BRrAKER. 

hu  *  puticulir  IWD,  915, 1584 

HOt'SES. 

Tor  «bal  iDJanei  In,  n  sctioo  on  Ihc  cue  will  li«,  41& 

HOUSE  BOTE, 

nail  be  Inwd.  99S 
HOVJIES, 

arc  toiuidcrcJ  cani«n,  791 
Ht'SBAND  ASD  WIFK, 

ulal  n<\aind  to  mikc  k  natiiig*  ni'ii,  917 

caostnl  or  parenl),  &c.  ■■!.  ' 

liccBWt.  publication  of  bino*,  MitiBcale,  tie.  &1B 
opCf«tk>D  of  tba  fi  &  7  WUI .  I  v.  c.  85 . .  930 
crldoon  of  •  marrii^  913 

oil  liif  person  of  ihe  wife,  924 
OD  l.vr  properlj-,  irf. 


the  i*if«'i  propeit;  nu; 
iinuee,  931 


pf.WU.1.  id. 
hcv  ihe  Tulei  aF  lavr  lint  operite 

avoitl«1.9-JS 
on  the  Ids  lod  agmmcDls  of  the  wU  anteri 
on  llie  iub^quenl  iniuiieiJ  properly  of.  932 
nhi[  (ft*  ihc  wife  mav  perfniui  after  marriage,  933 
nh^t  priiileges  the  enjnyi  afler  marrisge,  934 
;f  lespecung  iKe  hutbaad,  936 
h\i  piiwer  10  mike  ■  leiileiDent  on  his  nire,  id. 

Erl>ile;ei  he  acquiiet,  937 
a  j;>t<ililiet, 

la  tuppon  hi)  itift't  children,  93B 
for  ueirettariu  for  hit  n-ife,  id. 

what  will  be  contideced  necessuies,  939 
fjr  good«  furniahci)  to  his  wife  ai  hi«  agent.  940 
lh«e  liibili lies  may  be  iocuried  beiween  pai-tiet  itol 
liii  tiabilily  nvoidrd  by  Ihe  otfe'i  atlulieiy.  943 
or  wlwre  credit  is  giten  to  the  wife,  i<l. 
at  by  Hpaiale  raaj  tile  nance.  944 
liability  reneircd  by  subsequent  cohabitation,  945 
clioMhyand  -  -^— 


when  both  must  n 

where  both  may  jo 

for  injuries  to 


;  Eueti  atooe,  947 
.950 


'hicb  the  nife  bu  a 


and  tnnst  lue  alone,  952 

II  be  sued,  9S3 

r  adultery,  954 

■  breach  of  promise  of  msii 
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I. 

IDIOTS, 

iDcompeient  to  be  witnesses,  20 

to  make  contracts,  168 
to  make  a  will,  1593 

ILLEGAL,  ^> 

loans  not  sufficient  to  support  assumpsit,  185 
or  contracts  generaHy,  189,  209 

IMPRISONMENT.    See  Tretpats.    False  ImprismmenU 

INCLOSURE, 

of  common,  1316 

INDEBITATUS  ASSUMPSIT, 
when  it  will  lie,  &c.  201 

INDENTURES, 

of  apprenticeship,  what  necessary  to,  1073 

INDORSEMENT.    See  Bills  of  Exchange. 

INDUCTION. 

to  a  church,  nature  of,  66 

INFANCY, 

plea  of,  334,  972 

replication  to,  335 

INFANT, 

when  infancy  ceases,  962, 1591 
privileges  and  powers  of, 

to  take  property,  id. 

to  hold  offices,  963 

what  grants  and  sales  he  can  effect^  964 

cannot  make  a  will,  965 

what  contracts  he  can  enter  into,  id. 
his  liabilities, 

cannot  dissolve  an  indenture  of  apprenticeship,  1076 

for  torts,  967 

for  laches  in  not  performing  conditions,  &c.  968 

for  necessaries,  969 
of  actions  by  and  against, 

he  must  appear  by  guardian,  971 

authority  of  guardian  in  reference  to  suit,  972 

plea  of  infancy,  id. 

that  the  parol  may  demur,  no  longer  in  use,  id, 

action  for  seduction  of,  976 

INFERIOR  COURT, 

judgment  of,  what  evidence  of,  and  how  proved,  29 

to  an  action  in,  the  promise  must  be  laid  to  have  been  made  within  its 

i'urisdiction,  240 
>t  lies  on  a  judgment  of,  311 

INNKEEPER, 

when  liable  for  negligence  to  a  guest's  goods,  &c.  434 
may  be  a  bankrupt,  647 
has  a  particular  lien,  1584 

INNUENDO, 

what  used  for,  in  actions  for  defamation,  1377 

INSOLVENT, 

his  discharge,  how  proved,  3 

INSTALMENT. 

a  bond  with  an  obligation  to  pay  by,  cannot  be  put  in  suit  till  the  last 
day, 1288 


I 


I 


liow  fai  La  rcfeiBDce  lo  the  time  the  hai 
goodi,  1452 

whal  gooJ^  a  geneoJ  policy  will  covei 

lodiag.  I4U 
«hu  eonU  will  be  corned  in  rafiwici 

fiucb  goods  are  loided,  1455 
whM  id  nferenca  la  Iheit  mode  of  land 
fieigbt  itii]  pratii,  M56 

wbea  a  policy  on  rnight  nittcbei.  I4&> 
whal  amauat  of  frcighi  maj"  b«  Kcoieii 
of  M-iaiurancc.  HS9 

of  douhlo  imuniMe.  Id.  ^H 

of  wagoriog  paliciet,  ■</.  ^^H 

of  bollamrr.  ^^H 

whitii.  Ufii  ^H 

it  ioiurtble.  i-l,  ^H 

of  respoodeatiii,  U62 
ialereai  of  Iheioiuced.  id. 

an  efjuilsble,  it  lufficienl,  ui. 

one  of  uveiat  paiinera  maj  ininie  geoerallr 

his  inteieil,  id. 
a  ciBdilor  lo  wbata  goods  u*  coBngOMl  b; 
1463 
^       I  an  ownei  gomoteed  againtl  Ion,  tJ. 

-f        .  caplora  of  1  |iiiii),  irf. 

■     I     I  rendee  lim  do  xufficicnl  iaiantt  afUi  t  twp; 

<    I'  lisks  iasDicd  igaiiut, 

I     II  lo^  b][  pcrili  of  tbe  «ea,  iiJ> 

I     '  by  Urandiae.  IWfi 

'     r.  b)'  Rre,  MS8 

I     I  bjr  cajilare  ind  doUotimi  of  jviiieM.  14 

i\     1  l^batratty,  1471 

'     [  byjatiiKm,  M73 

mode  of  mranoce, 
I  DBtare  of  a  policy,  HT4 

ivhiit  nlleiaMODii  may  be  mad?  in  the  jwjicr. 
insuied  nra  liouod  liy  ihc  docriptjan  of  theii 
□r  Ihe  ilamp  ncccuirf ,  1177 

_ . ^ *  _-.;^-^^  jfjg 
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INSURANCE,  MARINE— contiMued. 
of  losses  and  abandonment — continued. 

of  the  master's  right  over  the  ship  to  convert  a  partial  into  a  total 
loss — contin  ued. 
within  what  time  it  must  be  made,  1487 
what  will  be  considered  but  a  partial  loss,  14B8 
of  average  loss,  1489 
what  is,  id. 

of  warranties  against  average,  1491 
of  adjustment,  1492 

proper  parties  to  make,  id. 

rules  by  which  the  computation  of  the  loss  is  to  be  regulated,  1493 
where  the  loss  is  on  goods,  1494 
where  the  loss  is  on  freight,  1495 
effect  of,  1496 
how  t  policy  is  rendered  void, 

by  fraud  and  concealment,  1498 

what  will  amount  to  a  concealment,  1499 

as  to  circnmstances  attending  the  sailing  of  the  ship,  id. 
of  the  name  of  a  ship  reputM  to  be  in  danger,  IdOO 
of  general  matters,  1501 
what  is  not  a  concealment, 

insurers  are  bound  to  know  public  facts  and  the  usage  of 
trade,  1502 
commencement  of  hostilities  is  a  public  fact,  1503 
so  is  intelligence  known  at  Lloyd's,  id* 
other  things  the  insured  is  not  bound  to  mention,  1504 
policy  rendered  void  also  by  a  breach  of  implied  warranties,  1505 
seaworthiness  of  the  ship  an  implied  warranty,  id. 
and  that  she  is  furnishea  with  proper  tackle  and  famitore,  1507 
and  that  she  has  a  proper  crew,  ia, 
and  is  furnished  with  regular  documents,  1508 
that  the  ship  will  not  deviate,  is  an  implied  warranty,  by  which 

the  policY  is  rendered  void  if  broken,  1509 
or  by  cruizing,  1510 

cruizing  for  the  purposes  of  trading,  id, 
under  what  circumstances  a  ship  may  enter  a  port,  without  being 
guilty  of  a  deviation,  1512 
where  the  entering  a  port  will  be  a  deviation,  1513 
in  what  orderports  must  be  entered  to  prevent  adeviation,1514 
deviation  from  necessity  will  not  avoid  the  policy,  15 15 
or  by  stress  of  weather,  id, 
to  seek  convoy,  1516 
from  compulsion  by  a  king's  ship,  id, 
or  from  the  hostility  of  the  port  to  which  the  ship  is 
bound,  id. 
that  the  voyage  is  a  legal  one  is  another  implied  warranty,  1517 
will  be  broken  by  sailing  to  a  port  under  embargo,  1518 
or  to  a  hostile  port,  td. 
or  by  illegal  trading,  id. 
other  cases  decided  on  this  head,  1519 
the  ship  must  sail  with  convoy,  1520 

and  have  a  British  crew  as  required  by  the  6  Geo.  TV.  c,  109,  id, 
what  will  be  deemed  an  unnecessary  delay  to  vitiate  the  policy,l521 
of  express  warranties, 

what  will  constitute  a  warranty,  1523 

rules  of  construction  of,  id. 

effect  of  a  false  warranty,  id. 

cases  decided  in  reference  to  warranties  made  respecting  the  ship, 

crew,  and  time  of  sailing,  id, 
respecting  sailing  with  convoy,  1524 


INSURANCE,  MARINE-cnCiiiK*^ 
lo  uil  on  •  pulknluiU;,  UU 
tbtt  tb«  tmmI  wm  nh  at  ■ 


wamory  igtinl  conSxatioit,  ISS9 
of  leptMcaUliaDi, 

diAcKDce  between  a  wtirutjt  tad  m.  mwiiwiiliI'Miit.  1S3I 

what  iDoorrect  nprntDtuiiiu  wQI  ntlkta  k  poUcy,  M. 

whit  ire  held  imniluul,  IfiSS 
of  1  return  of  the  pnmiam, 

will  not  be  nude  ia  cua  of  (fud,  tSH 

will  be  wbera  no  riik  ii  ran,  id. 

tulei  wheie  there  in  two  dittinct  riiki,  IBM 

will  not  lie  where  tba  riik  hu  once  aUaAed,  M. 

when  there  ii  ■  itipnlation  for  a  ratwn  af  lb«  preaaian,  IfiS 

bow  f«r  paitiee  ire  bound  bj  ibmt  MM  ib  labitiaa  I*  Ih 
and  lecQier;  of  premiaaii,  10)7 
liabiliiy  of  broken  to  thwr  principali.    8m  Bnktr. 


of  the  policy,  1514 
oftbeintareitaribeil 


of  tbe  inception  of  the  lUk,  16U 
of  the  Ion,  8(c.  j^. 
(ordiet,  1546 

jnrie*  Hnpowered  to  gi*e  inUrMl^  Um 
INSURANCE  BROKER.    SeeBnfar. 
litbiliiy  of,  to  their  piiDdpab,  1589 
litbilitj  of  prinripali  to,  1540 

INSURANCE,  FIRE, 

policy.  1550 
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ISSUE. 

in  fact  or  in  law,  how  made  up,  8 
in  law,  how  determined,  9 
evidence  respecting,  44 

J. 

JETTISON, 

what  is,  1473 
loss  by,  id, 

JEWS, 

how  sworn,  26 

marriage  of,  how  proved,  922 

notice  of  dishonour  of  a  bill  need  not  be  given  on  a  day  of  festival,  120& 

JOINT  AND  SEVERAL, 

bill  of  exchange  and  promissory  notes,  what  will  be,  1164 
covenants,  what  will  be,  290 
rules  for  bringing  actions  on,  t<^. 
bonds,  what  will  be,  1282 

JOINT  TENANTS, 

wife  of,  not  dowable,  48 

in  what  manner  they  must  present  to  a  living,  60 

action  of  ejectment  by,  99 

account  may  be  brought  by  one  against  another,  162 

should  join  in  replevin,  457 

cannot  maintain  trover  against  another,  576 

of  leases  by,  981 

of  distress  by,  1388 

JOURNALS  OF  PARLIAMENT, 

what  evidence  of,  and  how  proved,  33 

JUDGE. 

privilege  of,  in  speaking  defamatory  words,  1368 

JUDGMENT, 
nature  of,  10 
time  of,  1 1 ,  12 
manner  of  entering  up,  12 
by  default,  what  evidence  of,  17 
of  superior  courts,  what  conclusive  of,  28 
how  proved,  29 

of  inferior  couits,  what  evidence  of,  and  how  proved,  id, 
of  foreign  courts,  what  evidence  of,  and  how  proved,  id. 
in  an  action  of  dower,  54 
ioquare  impedit,  71 
in  ejectment,  149 
in  assumpsit,  252 
in  covenant,  308 
in  debt,  328 
in  replevin,  483 

in  trespass  to  houses  and  lands,  533 
in  trespass  to  goods,  &c.  550 
for  assault  and  battery,  566 
for  false  imprisonment,  551 
in  trover,  597 
debt  lies  on,  311 
venue  in,  312 

?)leas,  id, 
acias  on,  in  debt  on  bond,  409 
may  be  pleaded  as  a  set-off,  250 


Jl'STIFICATlON', 

pica*  of.  in  an  aciioo  of  trespass  lo  laads  and  hou 
ID  a^sauli  dnd  batteiy,  S6S  (o  563 
10  En  acliDii  fur  defsmatioD,  1378 


LADING.  BILL  OF, 

irheQ  evidcDce  of  an  iatereii  ia  gotxii,  I54S 

when  an  luigninent  of,  will  defeat  tb«  tight  of  itoppaj 

LANDLORD  AND  TENANT, 
who  may  lease, 

teaiDU  in  r«e,  980 


guanltins,  id. 

haibaad  and  wife,  987 

tenanU  by  curtei;,  io  dower  or  joinlOK,  id. 

lunatic*  and  ibeir  CDmniUee.  BW 

Buigneei  of  banknipl  tnd  iuolTeott,  id. 

zaongigon  and  mongiEce^  id. 
teninis  under  procesi  ai  eieentioQ,  id. 
iroiteei  and  lecgiTcn,  !}90 
loida  of  manon  and  copyholdeti,  id. 
peraons  having  powen,  992 
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LANDLORD  AND  TENANT— wnttnued. 
when  granted  under  powers,  997 
of  what  leases  may  be  granted, 

corporeal  or  incorporeal  hereditaments  lying  in  grant,  id» 
advowsons,  998 
tithes  and  tolls,  id. 
commons  and  estovers,  id. 
ways,  999 
ofiices,  id. 
franchises,  id. 
construction  of  a  lease, 

whether  a  lease  or  an  ag[reement,  1000 
cases  decided  on  this  point,  1001 
general  requisites  of  a  lease,  1006 
of  a  lease  by  deed,  id. 
of  a  lease  by  parol,  id. 

construction  of  words  required  to  demise,  1007 
construction  of  the  woixls  descriptive  of  the  property,  and  by 
which  it  passes,  1008 
construction  as  to  the  term  gi anted, 
leases  for  life,  1009 
leases  for  years,  1010 

when  leases  for  years  may  be  made  to  commence,  id, 
of  their  duration,  1012 
of  the  reservation  of  rent, 

diflferenl  descriptions  of  rent,  1013 
rent  service,  id. 
rent  charge,  id. 
rent  seek,  id. 
mode  of  reservation,  1015 
construction  of  the  terms  of  reservation,  id. 
to  whom  it  must  be  reserved,  1016 
reservation  of,  under  powers, 

what  will  be  considered  accustomed  rent  as  to  amount,  1017 
what  will  be  construed  as  best  rent,  1018 
when  leases  may  be  granted  in  consideration  of  fines,  1020 
of  the  reservation  of  a  nomine  pamc,  id, 
of  the  tenant's  liabilities, 
to  pay  rent,  1022 
to  pay  Uxes,  1023 

what  payment  a  tenant  may  set  off  against  his  rent,  1024 
where  lent  will  be  apportioned,  1025 
by  act  of  law,  id. 
by  act  of  the  parties,  1026 
by  statute,  1027 
extent  of  tenant's  liability  to  pay  rent,  1028 

where  the  premises  are  destroyed  by  fire,  1029 
where  there  is  no  beneficial  enjoyment,  1030 
where  the  lessee  is  evicted,  id. 
tenant's  liability  to  repair, 

where  there  is  no  contract,  id. 
where  there  is  a  contract,  1033 
landlord's  liability  on  his  contract, 
to  repair,  1035 

contracts  to  repair  after  no6oe,  id, 
contracts  to  repair  in  building  leases,  1036 
at  what  time  the  repairs  may  be  done,  1037 
landlord's  right  to  enter  to  repair,  id. 
remedies  for  breach  of  contract,  id. 


LANDLOltD  AND  TE  K  A  NT— font  inanf. 
o(  Ihc  lermiDalioD  of  a  leiw, 
by  effiuiioa  oFtiaie,  1039 
by  suFTCnHeri  id, 

by  acctplance  of  a  new  leaie,  1041 

by  acceplaacc  by  Ihe  laadlonl  of  •ootber  tmuit,  1044 
who  are  capable  of  suriendcrigg,  or  taking  bj  suneoder,  1( 
wlial  nialc  a  surreoder  may  opente  on,  1046 
liow  a  suircnder  should  be  pleaded,  id. 
inender  will  be  pretumcd,  id, 
niaalioa  of  a  leaM  by  merger  in  a  larger  estate,  1 
ilioQ  of  tbe  merger  of  a  term,  1048 
lermioiilian  of  a  lease  by  fgrfeilnre,  1049 

construetion  of  proviioem  for  le-eatry  ia  leaao,  1030 
what  amouDls  la  a  waiver  of  forfeiture,  1051 

when  a  notice  tuquil  n  otceuarf,  1053 

how  tucb  notice  should  beeiien,  I0S5 

by  whom,  iJ. 

what  certainty  is  required  105a 

(0  whom  to  be  ^iven,  lOSB 

what  is  a  sufficieDt  service,  id, 

whsD  such  nolice  man  eipirc,  1059 

how  a  nolice  may  be  waived,  1063 
rights  and  liabiliiiesof,  on  the  tern.iDalion  ol  (heleaic, 

tenant's  duly  to  deliver  up  the  premiaet,  1063 

his  liibiliiy  lo  double  value  and  rdi  for  hotdiag  over,  id. 
respecting  fixluivs. 

ceneially,  1066 

for  (he  purposes  of  trade,  id. 

for  agricuUural  purposei,  1067 

for  ornament  and  cooenience,  1068 

at  what  time  lliey  must  be  remored,  1069 
of  emblements,  lOTO 

who  are  entitled  10,  1071 


Index.  1679 

.IBERUM  TENEMENTUM, 
plea  of,  515 
replication  to,  516 

LICENSE. 

plea  of,  to  an  action  of  trespass,  518 
replication  to,  519 

HEN, 

nature  of,  and  difference  between  a  general  and  particular  lien,  1580 

rules  respecting,  are  same  in  equity  as  at  law,  id, 

must  be  acquired  in  a  legal  manner,  id. 

may  be  claimed  for  a  debt  barred  by  the  statute  of  limitations,  id. 

goods  delivered  for  a  particular  purpose  cannot  be  retained  for  a  general 

balance,  1581 
cannot  be  exercised  inconsistently  with  the  terms  of  a  contract,  id* 
against  the  assignees  of  a  bankrupt,  1582 
general  one  created  by  an  agreement  among  dyers,  &c.  not  to  receive  goods, 

but  subject  to  such,  180 
retention  of  goods  on  the  ground  of  a  lien  will  not  amount  to  conversion, 

589 
attorney's  lien  on  his  client's  papers,  619 
carriers,  for  th«ir  carriage  or  a  fare,  806 
of  a  broker's,  1541 
who  entitled  to  particular,  1583 
who  entitled  to  general,  1586 
what  will  be  a  waiver  of,  1587 
of  pleading  a  lien,  1589 

LIFE  INSURANCE, 

whftt  is  an  insurable  interest,  1546 

of  the  risk  insured,  1547 

by  what  means  the  policy  may  be  rendered  void,  1548 

LIGHTS, 

case  lies  for  the  obstruction  of,  415 

after  twenty  years,  right  to,  indefeasible,  by  2  ic  3  Will.  4,  c.  71,  s.l .  .523 

IJMITATIONS.  STATUTE  OF. 

Stat.  21Jac  1,  c.  16,  s.  4.. 361 

general  operation  of  the  statute,  id. 

does  not  extinguish  the  debt,  but  bars  it,  ul, 

applies  to  claims  upon  a  written  or  parol  contract,  id. 

operates  regardless  of  foreign  laws,  id, 

no  bar  in  cases  of  fraud,  362 

if  it  once  begins  to  run,  continues  to  do  so,  363 

but  it  will  not  commence  whilst  the  debtor  is  abroad,  id. 

though  he  be  in  India,  where  the  English  laws  prevail,  id. 

where  an  action  abates  by  death  of  testator,  executor  has  a  power  to  com 
mence  another,  id, 

exceptions  as  regards  merchants*  accounts,  id, 

operation  of  the  stat.  9  Geo.  4,  c.  14 . .  364  ^ 

DO  bar  to  an  adjusted  account,  the  items  of  which  were  of  more  than  f 
years'  standing,  id, 

at  what  time  the  statute  beeins  to  run,  id. 

from  the  accruing  of  the  cause  of  action,  366 

what  leeal  proceedings  will  prevent  the  statute  from  attaching,  368 

what  acanowledgment  will  be  sufficient,  369 

operation  of  the  9  Geo.  4,  c.  14,  s.  I,  id. 

since  this  a  written  acknowledgment  necessary,  370 
roust  be  made  in  such  terms  as  to  imply  a  promise,  371 
cases  where  the  acknowledgment  has  Men  held  safficient^  373 
of  conditional  promia«s,  376 

4C 


LIVERY  STABLE  KEEPER, 

hu  iiot  ■  parliculu  lien  on  bonei  lor  keep,  916 
but  may  acquire  it  by  special  agreemeol,  915 
LLOYD'S, 

iDltJligeDci  baonn  at,  consideteil  public  to  uailerwrii 
cnilom  of,  iBpectiog  ioiunDCc,  1643 
LONDON, 

common  krI  of,  pn»e>  itself,  37 

on  the  charter-diy  for  the  election  of  the  lord  mayoi 

have  preference.  SaO 
□ol  affected  by  the  prOTiuDDS  of  the  municipal  act,  EK 
coBinion  council  of,  faart  no  jurisJiclion  coaceraipg  I 

their  l>ody,  id, 
as  to  the  election  of  aldermen,  831 
bj  the  custom  of,  married  women  may  be  sole  tndetl 
custom  of,  reapecling  apprentices,  1077 
calling  a  voman  t  whore  in.  ii  actionable,  1355 
LORDS,  HOl'SE  OF, 

journals  of,  idiniiuble  as  evidence.  33 
LORDS  OF  MANORS,    See  JUanori. 
m&y  maintain  ejectnieDl,  95 
so  may  tbeic  granleea  williout  admitltne*,  97 
may  graot  leaiei,  990 
LOSS.     See  laiurance. 

for  what,  carrienwill  be  responaible,  796 
where  the  loss  is  by  gross  negligence,  800 
LOST  BILL  OF  EXCHANGE.      See  BiiU  cf  £ral4 
Kaut. 
rales  respecting,  1231 
LOST  DEEDS, 

how  peered,  41 
LUNATICS, 

how  eieclmeut  must  be  broneht  for.  97 
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MALICIOUS  ARREST, 

what  action  roaintainable  for,  and  against  whom,  436 
what  will  be  a  suificient  arrest  to  support  the  action,  id, 
there  roust  be  evidence  of  malice,  and  want  of  cause,  id, 
at  what  time  the  action  can  be  maintained,  438 
of  the  evidence  required,  id, 

MALICIOUS  PROSECUTION, 
action  for,  440 
malice  and  want  of  probable  cause  necessary  to  support  an  action,  id, 

what  amounts  to  this,  id, 
at  what  time  the  action  may  be  commenced,  441 
pleadings,  id. 

declaration,  id, 

pleas,  442 

evidence,  443 

MALICIOUS  TRESPASS, 
costs  in  action  for,  536 

MANORS.    SeeLorrfo/: 

custom  of,  cannot  control  an  equitable  owner  from  devising  his  land,  1595 
copyholders  under  the  same  custom  not  allowed  to  prove  lor  each  other  a 
right  of  common  by  custom,  22 

MARKET, 

owner  of  soil  may  have  trespass  quart  clauiumf  regit,  508 
the  property  of  goods  sold  in  market  overt  is  changed,  583 
shops  iu  London  are  market  overt,  id, 
but  a  pawnbroker's  is  excepted,  id, 

the  sale  of  a  horse  not  changed  by  a  sale  io,  eicept  the  provisions  of  2  W« 
&  M.  c.  7,  and  31  Eliz.  c.  12,  are  complied  with,  584 

MARKSMAN, 

execution  of  a  will  by,  1597 

MA  RRIAGE.     See  Huiband  and  Wife. 

what  required  to  make  the  ceremony  valid,  917 

the  parties  must  be  without  the  levitical  degrees  of  consanguinity,  id, 
must  have  the  consent  of  their  parents  if  under  age,  and  not  a  widow 
or  widower,  id, 
but  the  marriage  will  not  be  void  though  this  consent  be  not 
obtained,  id. 
parties  must  either  procure  a  license,  certificate,  &c.  or  have  banna 

published,  918 
operation  of  the  6  &  7  Will.  4,  c.  85,  new  marriage  act,  920 
evidence  of,  922 

promise  of,  not  within  the  statute  of  frauds,  1431 
revocation  of  a  will  by,  with  the  birth  of  a  child  anterior  to  the  patsing 

of  the  1  Vict  c.  26..  1604 
revocation  bv,  under  the  1  Vict  c,  26.  .1605 
action  for  a  breach  of  promise  of,  959 
nature  of  the  action,  id, 
how  the  declaration  must  be  framed,  id. 
of  the  pleas,  id, 

evidence  necessary  for  the  plaintiff,  960 
evidence  necessary  for  the  defendant,  id, 

MASTER  AND  APPRENTICE, 

parties  neceasaiy  to  the  oontnct,  1073 

of  the  indentoref ,  id» 

how  an  apprentioBsbip  may  be  dim6htd,  1075 

righu  of  the  master,  1076 

liabilities  of  the  master,  1077 

4c2 


.1,  mr. 


MEMOIUXDUM. 

indorsed  on  a  bonil  to  be  taken  as  put  oflhe  con 
witliin  tlie  4l1i  seclion  of  ihe  stalole  of  frauds,  wl 
williin  the  17l1i  seclion,  what  suflicieDt,  1446 
indoiseil  on  a  policv  will  conlroul  ihe  prinwd  for 
IJEMOItlAL, 

ol  a  boDd,  vhta  to  U  eorolled,  1292 
IllERCHANr, 

accounts  doi  within  the  statute  of  limiuiiou,  3G 
AlERGEH, 

determination  of  a  lease  bj,  1047 
operaiioQ  of,  1048 
MESNE  PROFITS, 

an  aeiion  of  trespass  lies  for,  537 

uniler  what  circumstances  the  actkm  c*d  be 

bj  whom  lobe  brought,  id. 

agaiosl  ubom,  538 

when  Ihe  action  may  be  brought,  id. 


an  aclioD  of  ejectment  lies  for,  SO 

AllSRKPItESENTATIO.V.    See /RRirMce. 

a  deleiice  to  an  actioD  oF  promise  of  marritiga,  S( 
MISSING  SHIP. 

when  presumed  lusl,  1464 

MOLITEft  MANUS  IMPOSUIT, 

tvheo  to  be  pleadol  iu  an  aclion  of  uuoll  »ad  ti 

WONEV  HAD  AND  RECEIVED, 
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MONEY  HAD  AND  RECEIVED— contiituerf. 

or  to  recover  money  paid  under  a  mistake,  when  the  defendant  hat  no 
claim  to  it  in  conscience.  225 

but  not  when  the  party  [mving  it  has  been  guilty  of  laches,  id, 
cannot  be  recoveied  where  paid  under  ignorance  of  the  law,  226 
or  if  the  retaining  it  be  not  against  conscience,  id, 
or  where  it  has  been  recovered  by  defendant  under  compulsion  of  legal 

process,  id. 
or  when  plaintiff  has  made  a  voluntary  payment  of  an  illegal  demand,  227 
payment  of  illegal  fees  are  not  voluntary,  id. 

or  money  paid  to  recover  possession  of  property  to  which  the  plaintifi 
was  entitled,  228 
this  form  of  action  maintainable  to  recover  money  paid  for  a  forged  security, 
id. 

when  it  will  lie,  id, 

cannot  be  maintained,  if  the  party  was  bound  to  know  the  handwriting, 

id. 
when  the  forgery  is  a  part  forgery,  through  the  negligence  of  a  party, 

he  must  stand  the. consequence,  229 
iecus,  where  there  is  no  negligence,  id, 
for  lost  securities, 

where  it  can  be  maintained,  229 

formerly  the  rule  was  that  the  owner  could  recover,  if  the  holder  had 

taken  them  without  due  caution,  id, 
the  rule  now  is  that  he  must  have  taken  them  mala  fides,  231 
cannot  be  maintained  to  recover  money  paid  for  the  performance  of  an 
illegal  transaction,  23 J 

except  where  the  parties  do  not  stand  in  pari  delicto,  232 
where  the  contract  is  not  malum  in  se,  nor  prohibited  by  law,  this  actioii 

maintainable  while  the  contract  is  executory,  id, 
may  be  maintained  for  money  paid  without  a  consideration,  or  on  a  con- 
sideration which  fails,  233 
may  be  maintained  by  a  cestui  que  trust  against  his  trtistee  for  money  re- 
ceived on  his  account,  234 
or  a  stake  holder,  235 
where  received  by  an  agent,  should  in  general  be  brought  against  the  prin- 
cipal, 236 

but  not  where  the  money  is  still  in  the  agent's  hands,  237 
or  where  the  money  was  paid  to  him  not  in  the  character  of  agent,  id, 
will  not  lie  against  a  mere  bearer  who  has  paid  it  over,  1131 
except  where  it  is  countermanded  in  his  hands,  1131, 1135 
nor  against  one  who  has  received  it  by  an  agent,  without  proving  that  it 
came  to  defendant's  hands,  1 134 

MONEY  LENT, 

an  I.  O.  U.  may  be  recovered  under  this  count,  216 

and  a  loan,  although  plaintiff  holds  goods  as  a  security,  id. 
does  not  lie  for  money  lent  to  a  third  person,  id, 
promissory  note  will  be  evidence  of,  id, 
advance  of  money  by  parent  to  child  evidence  of  a  gi(t,.td. 
interest  may  be  recovered  under  3  &  4  Will.  IV.  c.  42,  s.  28,  id, 
may  be  recovered  by  an  attorney  though  no  signed  bill,  631 

MONEY  PAID, 

what  payment  will  support  this  count,  217 
must  be  paid  at  defendant's  request,  id. 
implied  consent  sufficient,  id. 

as  when  a  surety  is  compelled  to  pay  the  debt  for  his  priocipfti,  id* 
or  bail  his  proper  expenses  incurred  by  becoming  so,  id. 
the  money  must  be  paid,  id, 

or  the  plaintiff  must  be  bound  to  pay  it,  id. 


inij  mudUiD  ejectmeni,  VI 

when  the;  can  diiUain,  1169 

or  >  )hip  nal  coniidered  ai  airaen,  3  &  4  Will.  IV. 
nol  aRecled  by  Ihe  subsequeol  biakniptc; 

of  iUare*  of  an  Lnsurinct;  companj,  whit  oecCHarj  It 
agaiDSt  the  bankcuplcy  of  the  taortgagoi,  732 
MUTUAL  ACCOUNT. 

nilei  reapectiDg,  id  refci«Dce  to  tbe  *Utnl«  of  Umitati 
MUTUAL  CREDIT. 

iti  ciiei  of  bankiiiplcy  ma;  be  nl-off.  bj  6  Gto>  IV 


liabilit;  of  )be  biubasd  for,  luppUs 
what  will  be  coaiidered  inch  foi  %a  iafitnt,  9^ 
NECLTGENCE.    Sae  ^iiuaiM. 

■GtioD  oa  tba  caw,  remedv  far.  429 
in  leferenec  lo  hoiuei  and  latidi,  417 
it.  dri.ing.  id. 


ii  aanminabta  for  twgl 


agiinit  whom.  u'. 
eridence,  id, 
in  kaaping  dingtmiu  aiiiiiialt.  433 

or  dangerous  initiuiiieQii,  433 
b;  ioDkeepera,  434 
atloioej  liable  for,  in  rehreoca  lo  the  coodactiDg  a  c 

or  iu  InapecliDg  lillei  oo  which  a  elieot  lenua  a 
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NEWSPAPERS. 

publisher  of,  assigning  his  interest  but  continuing  to  publish  will  be  con* 

sidered  in  possession  if  he  become  bankrupt,  736 
libel  published  in,  how  proved,  1379 

NIL  HABUIT  IN  TENEMENTIS, 

when  it  can  be  pleaded  in  debt  for  rent,  325 

no  plea  in  bar  to  an  avowry,  under  the  stat.  1 1  Geo.  II.  c.  19.  .479 

NOMINE  PCEN^, 

reservation  of,  in  a  lease,  1020 

NON  ASSUMPSIT, 

what  ma^  be  given  under,  by  the  rules  of  H.  T.  4  Will.  lY.  .249 
in  an  action  for  work  and  labour,  may  show  that  it  was  done  under  a  special 
contract,  206 

NON  CEPIT, 
plea  of,  472 

NON  DEMISIT, 

a  good  plea  in  bar  to  an  avowry  for  rent,  479 

NON  EST  FACTUM, 
plea  of,  302,  325 
evidence  under,  306 

NON  JOINDER. 

of  necessary  parties  to  an  action,  effect  of,  3 
of  carriers,  cannot  be  taken  advantage  of,  809 
of  partners,  where  proper,  1 1 19 
of  wife  or  husband.     See  Husband  and  Wife* 

NONSUIT, 

under  what  circumstances  had,  9 

NON  TENUIT, 

may  be  pleaded  in  replevin,  480  ^ 

NOTES,  PROMISSORY.    See  BUU  of  Exchange. 

NOTICE, 

to  produce  deeds,  &c.  when  requisite,  39,  40 
how  to  be  made,  40 
proof  of,  41 
to  take  back  goods  which  do  not  correspond  with  contract,  215 
of  set-off  not  sufficient,  must  be  specialty  pleaded,  358 
what  sufficient  in  case  of  bankruptcy  to  invalidate  payment,  &c.  761 
when  required  to  dispute  a  bankruptcy,  783 
of  dishonour  of  a  bill  of  exchange.    See  BUI  of  Exekmngt^  1205 
what  required  to  legaliie  a  sale  under  a  distress,  1412 
what  will  exonerate  carriers  by  water  from  their  common  law  liability,  1567 
what  necessary  to  be  averred  in  a  declaration,  248 
to  repair  houses.  &c.  1035 
to  quit  between  landlord  and  tenant,  when  and  under  what  circumiUnoai 

necessary,  1052 
what  required  in  an  action  against  assignees  of  a  bankrupt,  or  a  justice  of 

peace  or  an  officer  of  the  excise  or  custom,  392 
what  sufficient,  of  a  wife's  separate  maintenance,  in  order  to  make  it  a  bar 

to  a  demand.  944 
of  the  dissolution  of  partnership,  1112 
required  by  the  defendant,  in  an  action  on  a  patent,  of  the  objections  he  will 

rely  on,  1345 

NUDUM  PACTUM, 

assumpsit  will  not  lie  for,  169 

NUISANCE, 

case,  the  remedy  for,  417 


le  far,  418 

10  houses,  iic.  id. 


lowajs.4 


jury,  424 

i8ue  lod  ather  pl«u,  425 


NUL  TIEL  RECORD. 

plea  of,  312 
NUNQUAM  INDEBITATUS, 

plea  of,  325 

ia  3TI  action  for  woik  and  labour, *mBj  show  that  the  voik  n 
a  special  lonlraci.aoe 

O. 
OBLIGATION.    See  Bond. 
ODUGEE, 

what  acls  of,  will  diMharge  a  boaii,  1283 
OCCUPANCY, 

when  sufficient  title  to  tniiotain  tre^ua,  603 
OCCUPIER. 


Index,  1687 

OWNERSHIP, 

of  ship,  how  to  be  registered,  1554 

how  an  absolute  ownership  in  a  vessel  is  acquired,  id, 

of  conditional  ownerships,  1557 

OYER, 

when  it  may  or  may  not  be  demanded,  323 

P. 
PANNAGE, 
what  is,  81 

PARENT, 

may  justify  a  trespass  in  defence  of  his  child,  556 

power  ofr  over  a  child,  973,  975 

may  bring  an  action  for  seduction  of  daughter,  976 

PAROL  TO  DEMUR, 

plea  of,  annulled  by  11  Geo.  IV.  and  1  Will.  IV.  c.  47,  s.  10».g72 

PARTICULARS  OF  DEMAND,  &c. 
when  required,  15 
effect  of,  17 

PARTIES, 

to  an  action,  rules  respecting,  2 
consequence  of  a  mistake  in  a  misjoinder  of,  3 

PARTNERS, 

when  one  partner  can  maintain  an  action  for  money  paid  against  another,  221 
who  may  be,  1090 
what  contract  necessary,  id, 
as  to  third  parties,  1091 
among  themselves,  1092 
when  a  partnership  commences,  1094 

parties  may  be,  for  a  single  object,  without  being  for  others,  id, 
interest  acquired  by,  1095 
liabilities  incurred  by,  1096 

to  third  parties  as  to  sales,  purchases  and  loans,  id, 

as  to  pledges,  1098 

as  to  guarantees,  1099 

as  to  bills  of  exchange  and  promissory  notes,  1100 

when  the  bill  is  drawn  in  the  name  of  one  of  the  firm,  1 101 
when  the  bill  is  drawn  for  individual  purposes,  1 102 
as  to  deeds,  submissions,  and  assurances  in  general,  1 103 
liability  among  themselves,  1104 

how  a  partnership  is  dissolved  in  reference  to  the  liabilities  of  the  firm, 
by  dissolution,  1108 

effect  of  such  dissolution  on  prerious  liabilities  contracted  in  the 

name  of  the -firm,  1110 
effect  of  such  dissolution  on  subsequent  liabilities  contracted  in 
the  name  of  the  firm,  1 1 18 
by  bankruptcy,  1114 
by  the  death  of  a  partner,  id. 
iiow  a  partnership  is  dissolved  or  affected  in  reference  to  the  rights  of  the 
firm, 

by  dissolution,  1115 
by  bankruptcy,  1117 
by  the  death  of  one  of  the  parties,  id, 
actions  by, 

when  they  must  be  joint,  1118 
when  they  need  not  be,  11 19 
actions  against,  1120 

against  one,  for  not  admitting  plaintiff  into  the  firm,  1 123 

4c5 
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oamraor,  1331 

whai  ligUi  the};  confer  with  tbeir  n 

naliire  *Dd  lubjnl-niiittu  cf  ibe  iniention,  til.~ 
the  iavcDUOD  mail  be  original,  1337 

oT  Iba  >pecificali(ni,  1340 

the  invention  iiiu«I  be  occuratelj  dcMiibtd  in, 
nnd  be  suflicicnt  to  cddIjIc  othcn  la  mnJie  thn  . 
wtiii  it  new  and  old  muii  be  pointed  out,  134: 
il  niuil  not  be  nore  eiteasivo  Ibtil  tht  tnnntif 
nor  be  a  differeui  ibiog  tbao  the  pelenl  iru  cii 
pnlenue  majr  enter  a  ditcliimer  of  in;  pan  at 
lioD  or  I  be  ipeciGcBiion,  usdn  9  &  8  WJU. 

oliat  will  aoiDuoi  la  an  iatiingeniuil  of  ft  p>Kal(  i 

of  Lbe  iBmedies  for  so  infringtinGiit, 


1,  403 
I,  1345 


by  injunctior 

nen  lulei  impcoed  in  briDgiiw  lbe  ftctioa,  b;  £  Ac  6 
|]Dw  a  patent  nuy  bti  iuuigncd  wiib  tlie  ralci  in  n 
menr,  1347 

PATIION.     See  Quart  Imptdit. 

PAWNBROKERS. 


wbeiG  they  id»  uU  ^sodi  pawoeil  la  than.  6B3 
tlolcn  goods  s«d  to,  in  London,  the  plaparly  Ml  tJ 

iiecled  bv  i 
nay  apply 
>ted  out,  31 


PAYMENT, 

ipplicalion  of,  may  bs  diiecled  bjp  Ibi 
'  ~  ~t,  the  crediloc  may  apply  it 


nbeie  preiuoieJ.  341 
efiecl  oF,  when  ft  new  uugnment  lubccqueally  mail 
defuodint  to  begin,  iflci  n  pleaoC.  4(X> 
PAYMENT,  PLEA  OK, 

to  whom  payni«nt  ahould  b*  mldo,  336     ,^^^^| 
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PAYMENT  OP  MONEY  INTO  COURT, 
what  an  admitsion  of,  17 
in  what  cases  allowed,  14,  301 
how  and  when  to  be  paid  in,  393.    See  Addenda, 
replication  to,  394 
taking  the  money  out  of  court,  395 
effect  of,  399.     See  Addenda, 
effect  of  paying  money  in,  395 
admits  the  entire  contract,  id, 

and  the  plaintiff's  right  to  the  money,  id, 

the  drawer's  hand  writing  to  a  bill  of  exchange,  397 

sufficiency  of  stamp,  id, 

in  covenant  admits  the  deed,  id, 

on  one  of  the  breaches  in  the  tame  count  anneceaiary  to  prove 

the  other  breach,  id, 
that  the  goods  sold  by  sample  were  equal  to  it,  id, 
the  plaintiff's  title  to  sue,  id, 

that  the  promise  was  in  writing,  where  neoessary*  id,^ 
on  the  indebitatus  counts  admits  only  the  siun  paid  in  is  due  to 

plaintiff,  id, 
admits  the  plaintiff's  right  to  sue  in  that  court,  398 
where  made  through  the  misrepresentation  of  nlaiotiff,  td. 
defendant  may  object  to  the  demand  beyond  tne  amount,  id. 
admits  only  a  legal  debt,  id, 
how  to  be  applied  where  paid  in  generally  to  a  declaration  containing 
several  counts,  399 
where  defendant  omits  to  pay  costs,  the  plaintiff,  after  taking  the 
money  out  of  court,  may  proceed  without  a  previoos  demand  of  the 
costs,  id, 

PECULIAR,  what  is,  850 

PEDIGREE,  hearsay  evidence  of,  admissible,  143 

PENAL  STATUTES.    See  De6t. 
of  actions  on,  313.    See  Statutes, 

PENALTY, 

of  a  bond  not  recoverable  beyond  the  sum  really  due  and  costs,  1284 
but  will  stand  as  a  security  for  other  sums  due  on  the  bond,  id, 

PENDENTE  LITR. 

administration  during,  855 

PENSIONS, 

when  they  can  be  assigned,  1305 

PERFORMANCE, 

plea  of,  to  covenant,  and  in  what  manner  to  be  pleaded,  302 

PERILS  OF  THE  SEA, 

what  an  insurance  against,  includes,  1464 

PETITIONING  CREDrrOR, 

who  can  be,  in  a  case  of  bankruptcy,  679 

PETTTIONING  CREDITOR'S  DEBT, 

what  will  be  a  good  one,  682 

at  what  time  the  debt  must  have  accmed,  685 

at  what  time  ihe  debt  most  be  payable,  688 

statutory  rules  in  reference  to  toe  petitioning  creditor's  debt,  id, 

PEWS, 

what  possession  sufficient  to  maintain  trespass,  506 

PICTURES, 

may  be  a  libel,  1361 


I 


L7Kar(i-n.p(di(.69 

I  ejvclment,  13T 
I  ■Humpui,  449 
icotenBiii,30l 

\  debr, 

OH  reconl,  313 

^eTwtill)',  333 
I  aclions  of  contract  genersUy.     I 
Bccon]  Bod  utiiTactioD,  39 
ialiin<!y,  334 
coviitura,  335 
p^tJtncDt,  ill. 


a!  ps)|ttieDt 


qF  TDooej'  into  co«r1, 3S1  j 


r^r  g  maliciout  pioscculion,  442 
in  replevin,  47B,  479 

for  iojuriei  to  liousei  and  laadt,  HH 
Tor  niEtne  proiite.  639 
Ibr  gooJs  SnJ  pereonal  piOMtl]',  &4B 
for  aicault  (ml  balliry.  SSS 

for  falie  impri«oiini«iit,  571 

on  an  nMomc)'!  bill,  631 

aclioDs  ininil  aisignici.  TG3 

acliou.bj  assignees,  771 

aclioni  against  camen.Sll 

■clions  by  eieculori  aod  Ddniinlttralon.  896 

mctiaOB  ■giinil  riecuMn  >iul  adminmntWt.W 

BUKrioafbrcrim.  eoa>.9U  _     _     _ 
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PLENE  ADMINISTRAVIT, 
plea  of,  903 

POLICIES.     See  Insurance. 
nature  of,  1 474 

what  alterations  may  be  made  io,  1475 
of  the  stamp  required,  1477 
construction  of,  1479 
how  rendered  void,  1497 
action  on,  1542 

POSSESSION.     See  Vacant  Possession. 

is  a  good  title  in  ejectment  till  a  better  is  proved,  82 

is  a  sufficient  title  to  support  an  action  for  a  nuisance,  424 

and  for  a  trespass,  502 
of  a  plea  of  justification  of  defence  of  possession  in  an  action  for  an 

assault,  551 
of  the  possession  necessary  to  support  an  action  of  trespass  to  goods 

and  personal  property,  541 
of  the  possession  necessary  to  support  an  action  of  trover,  id. 
what  possession  will  give  a  good  title  under  3  &  4  Will.  4,  c.  27.  .85 
what  possession  puts  an  end  to  the  transitus  of  goods,  1575 
of  goods  actual  or  constructive  necessary  to  a  lien,  158 

POSTEA. 

nature  of,  10 

POST  OFFICE, 

limits  of  the  delivery  of,  795 
liability  of  postmaster,  id. 

POST-HORSE  ACT, 
penalties  under,  910 
now  declared  for,  id. 

POUND, 

how  a  distress  is  to  be  impounded,  1410 

POUND-BREACH, 
what  is,  &c.  1416 

POWERS, 

will  made  in  execution  of,  1626 

POWER  OF  ATTORNEY, 
when  revocable,  1144 
what  authority  it  gives,  id. 

PREFERENCE. 

bankrupt  making  payments  by,  will  not  be  protected,  753 

PREM  lU  M.     See  Insurance. 

where  it  will  be  returned  on  an  insurance,  1533 

PRESCRIPTION. 

for  a  right  of  common  which  has  been  enjoyed  for  thirty  years,  not  defeated 
by  showing  the  commencement  of  the  right  within  legal  memory,  1309 
a  claim  by,  of  common  of  pasture,  without  a  tenement,  as  appurtenant  to  a 
house  without  land,  not  allowed,  1311 

nor  a  claim  for  cattle  levant  and  couchant,  id. 
of  a  right  of  way,  523 

how  such  way  to  be  prescribed  for,  526 
to  dig  stones  for  repair,  it  must  be  shown  that  they  were  used  for  such 
repair,  530 

PRESENTATION, 

to  an  advowson,  how  made,  60 
in  the  case  of  coparceners,  id. 


of  the  ilue  ei 


ilion  of  A  iii;ht  of  properlj,  id. 
iii.ed  lo  be  losl  afler  a  reuonab 
rl  of  juiiice  aie  netumed  lo  be 
I  of  deedi  after  Inirt;  jtaix,  39 


.....  >n  (gent  hu  arcooDUd  after  a  reuoDibl«  tii 
u  lo  tlie  right  of  ownetihip  of  iraila  Undi  by  ■  p 

of  tlie  Tight  10  \itta  plaDlcd  at  tlic  edge  of  oimer  t 
PRINCIPAL  AND  AGENT, 

liow  ihiti  lelalioD  is  cieated,  1127 

auihoril);  of  ilie  agent  cannot  be  delegMsd,  1I2B 

is  eillier  general  or  special,  id, 
of  llie  duties  of  an  a^ent. 


eofbwiii 


in  accordance  with  hit  in 
anot  bind  bis  ptiocipals  beyond  the  m 
ustpicseive  the  iccu^ti 
ployed,  id. 
usl  account,  1 130 

and  pa<i  over  ironies  received  to  his  princi 
tbc  sale  of  good),  1132 

ho*  far  liable,  id. 
jit  eiert  his  best  ibiliiies  ia  the  ciow  of  hb 


whete  he  will  be  liable  foi  monej'  had  and  cece 
aulhoriiy  of  agents, 
ID  sell  goods.  II3S 


unilei  a  power  of  alioioey,  1144 
rights  of  agents  against  priocipala, 
10  commission,  1146 

which  may  be  foifeited  bj  >(tDl'a  miKODd 
or  by  the  illegility  of  the  contract,  id. 
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PRISON, 

lying  in  prison  an  act  of  bankruptcy,  when*  675 

PRIVILEGE, 

of  counsel  and  attorney  in  not  discloung  confidential  commnnications,  25 
of  witness,  in  not  answering  questions  that  will  tend  to  subject  him  to  a 

penally,  punishment,  or  criminal  charge,  &c.  27 
of  masters,  in  giving  a  true  character  of  their  servants,  1366 
of  officers,  &c.  in  making  official  communications,  1367 
of  persons  using  defamatory  words  in  the  course  of  legal  proceedings,  1368 

or  before  magistrates,  commissioners,  &c.  1369 
of  criticising  a  work,  what,  1371 
of  parliament,  persons  having,  what  will  constitute  an  act  of  bankruptcy,  677 

PRIVILEGED  COMMUNICATIONS.     See  Defamation. 

PRIZE, 

captors  of,  have  an  insurable  interest  in,  1463 

PROBATE, 

only  evidence  of  an  executor's  right  of  acting,  869 
what  an  executor  may  do  before  obtaining  probate,  id, 
stamp  not  evidence  of  assets,  906 

PROCESS. 

to  bring  a  party  into  court,  4 

what  may  be  justified  under  a  plea  of  execution  of,  529,  561 

PROFERT, 

must  be  made  of  a  deed  declared  on  in  covenant,  300 
or  in  debt,  323 

except  when  lost,  or  in  the  hands  of  defendant,  320 
efiect  of,  id, 
when  necessary  in  actions  by  executors  and  administrators,  895 

PROMISE, 

what  will  support  an  action  of  assumpsit,  167 

PROMISSORY  NOTES.    See  BilU  of  Eichange. 

PROPERTY, 

what  necessary  to  maintain  trover,  575 

PROTEST, 

where  necessary  to  a  bill  of  exchange,  1219 

PROVISO, 

in  a  contract,  must  be  stated  in  a  declaration,  or  it  will  be  a  fatal  variancet 

243 
different  operation  of  a  proviso,  256 

Q. 
QUAKERS, 

evidence  of,  admissible  on  afiirmation,  26 

QUANTUM  VALEBANT, 

where  plaintiff  may  recover  on,  in  case  of  special  contract,  203 

QUARE  IMPEDIT, 

nature  of  the  action,  55 
for  what  it  lies,  66 

lies  where  the  right  of  nomination  is  in  one  and  the  presentation  in 
another,  and  one  impedes  the  other,  62 
of  the  writ,  66 
declaration  in,  68 
pleas  in,  69 
evidence  in,  71 
judgment  in,  id. 


1419 


REASONABLE  PRICE. 

when  acoDlnct  may  be  declufd  on  ai  made  for,  31  < 
BE-CAPTIOX.  WRIT  OF, 

Datura  and  object  at,  490 
RECEEPT.     See  Paymn 

t,  pnumCE  llut  all  pievioui  teat  mi  paid,  34 


of  goodi,  bj  wham  Dcceiury  to         ^    .     . 
of  pan  DO  salUraclion  for  ihe  whole,  331 


Ie«,3l5 


hai  power  lo  give  notice  1o  qnil,  1 
RECORDER. 

lo  a  corpoiatioD.  B25 
RECORDS, 

where  debt  lie*  for.  311 

of  Ihe  plea  Dul  liel  record.  313 
RECOVERIES, 

how  proved.  31 
RE-E\AUl:4AriO.\, 


ofnilr 


«*.37 


REGISTERS. 

pariih,  wlitl  eiideoce  of,  34 

of  a  marriage,  lequira  evidence  of  the  ideniitir  of  tin  p 

of  [he  Fleet,  not  evidence  of  a  marriage,  id, 

cop^  of,  of  a  Foreign  chapel,  not  evidence,  id. 
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RELEASE, 
plea  of,  342 

must  be  specially  pleaded,  id, 
what  sufficient  to  constitute,  id. 

in  the  case  of  a  creditor  executing  a  compoution  deed,  id, 
a  deed  inter  partes  cannot  operate  as  to  a  stranger,  644 
of  a  covenant,  id. 

how  pleaded,  id. 
must  be  by  deed,  342,  344 

parol  contract  may  be  released  by  parol  before  breach,  id, 
who  may,  345 

to  whose  benefit  a  release  operates,  346 
by  operation  of  law,  id, 

REUGION, 

incompetency  of  witnesses  from  want  of,  20 

RENT.     See  Landlord  and  Tenant. 

debt  lies  for,  on  leases  for  a  life  or  lives  by  8  Ann.  c.  19.  •  310 
by  5  Geo.  III.  c.  17,  s.  3,  it  lies  for  rent  of  leases  of  incorporeal  in- 
heritance, id. 
debt  for,  lies,  though  lessee  entered  before  bis  title  began,  id, 
the  word  **  yielding"  amounts  to  an  agreement  to  pay,  311 
entry  by  tenant  not  necessary  to  support  an  action  by  landlord  for,  id. 
debt  lies  for,  by  executors  and  admmistrators  by  32  Hen.  VIII.  c.  37,  to 
recover  rents  service,  charge  and  seek,  and  fee  farms,  due  in  the  life- 
time of  the  testator,  318 

to  whom  this  act  extends,  id. 
of  the  declaration  in  an  action  for,  320 

pleas  to,  325 

judgment  for,  328 
different  descriptions  of,  1013 
mode  of  reserving,  1015 

construction  of  terms  by  which  rent  is  reserved,  id, 

to  whom  it  must  be  reserved,  1016 

reservation  of,  under  powers,  1017 

what  will  be  considered  "  accustomed  rent"  as  to  amount,  id* 
what  will  be  considered  as  best  rent,  1018 
tenant's  liability  to  pay,  1022 

what  payments  he  may  set  off  against,  1024 
where  rent  may  be  apportioned, 

by  act  of  law,  1025 

by  act  of  parties,  1026 

by  statute,  1027 
to  what  extent  tenant  is  liable  to  pay  rent,  1028 

where  the  premises  are  destroyed  by  fire,  1029 

where  there  is  no  beneficial  enjoyment,  1030 

where  the  lessee  is  evicted,  id, 

REPAIR. 

tenant's  liability  to,  1030 

where  there  is  no  contract,  id, 

under  a  contract,  1033 
extent  of  the  landlord's  liability  on  his  contract  to  repair,  1035 

contract  to,  after  notice,  id. 
contract  to,  in  building  leases,  1036 
at  what  time  the  repairs  may  be  done,  1037 
landlord's  right  to  enter  to,  id, 
remedies  for  breach  of,  id, 

REPLEVIN, 

nature  of  the  action,  455 


rained  in  ■  liberty,  463 


mode  of  uceitiiniDg  Ihe  value  o[  Ihe  goods, 
nature  ud  eKcl  of  the  rapkiin  bood,  163 
writ  of  witbentcB  in,  id. 

in  ptoccedingi  br  plaint,  464 

ntiBn  of  thii  wnt,  id. 

efleci  of  lb*  wiit.  id. 
onina  of  procedure  in  the  Cosotj  Comt,  id. 

{deadlBgi  >nd  practice  in,  46S 
Bttnra  of  the  writ  dt  yrBfrittatt  prateada,  id. 
TcmoTal  into  laperior  court.  466 

method  of  removal,  id. 
coune  of  proceeding  on  the  writ  of  renK 
procedure  in  lupeiior  court*  compelliag  *j    ' 
tUclaralioD,  468 
lime  of,  id. 

geoenl  foim  and  oUmn  of,  469 
allegation  of  veouo  and  place  ud  liiiesf  tt 
allegation  of  the  deMniption  of  Ihe  ckattdl  I 
idMuin,  471 

in  abalemeat,  id. 
of  the  general  iuue  nan  ctpil,  472 
of  Ihe  [dea  cepii  in  afig  (m,  id. 
pleai  in  ju*tificalioii,~473 
of  avonriea  and  cogniiancea  for  real,  id. 
object  and  eBlect  of,  474 
pleadingi  to    ' 
lulaie  and  effect  of  A 
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REPLEVIN— coniinueJ. 

right  of  parties  generally,  488 
of  defendant  to  double,  id, 
where  there  are  several  issues,  id, 
execution, 

to  have  a  return  of  the  goods,  489 

to  recover  damages  and  costs,  id. 
practice, 

payment  of  money  into  court,  id. 

staying  proceedings,  6lc  490 
of  the  writs  of  re-caption  and  second  deliverance,  id, 
of  a  return  irreplevisable,  491 

where  error  and  false  judgment  lie,  492 
of  proceedings  against  the  sureties,  id, 

by  scire  facias,  495 

of  the  replevin  bond,  493 
to  whom  and  when  the  assignment  may  be  made,  494 

course  of  proceeding  on  the  bond,  id, 
liability  of  sureties  on,  495 

how  tbe^  will  be  discharged,  id, 
remedies  against  the  sheriff,  496 

what,  and  under  what  circumstances,  id, 

decisions  as  to  bis  liability,  id, 

REPLEVIN  BOND, 

nature  and  effect  of,  463 

REPLICATION, 

what  is,  8 

to  the  plea  of  liberum  tenementum,  516 

to  de  injuria,  id,  (n) 

to  a  plea  of  license,  519 

of  replications  and  new  assignments  to  an  action  for  assault  and  bAttary>  563 

REPRESENTATION.    See  iMurance. 
difference  between,  and  a  warranty,  1531 
what  incorrect  ones  will  vitiate  a  policy,  id. 
what  held  immaterial,  1532 

REPRESENTATION,  DECEITFUL, 
action  for,  444 

the  party  making  it  must  know  it  to  be  untrue,  id, 
where  a  representation  implied  from  the  contract,  i^. 
express,  445 

what  will  amount  to,  id, 
not  necessary  that  defendant  should  be  benefited  by  the  deceit,  id, 
false  statement  that  an  act  is  done  for  another  person,  id, 
to  a  sheriff,  by  which  he  is  induced  to  seixe  goods,  id. 
concerning  ships,  id. 
of  the  value  of  a  business,  id. 
when  goods  are  inferior  to  sample,  446 

warranty  must  be  tnade  at  the  time  of  sale,  id, 

and  cannot  reach  to  things  infuturo,  id. 
as  to  patent  defects,  id, 

selling  a  ship  with  all  faalts  not  bound  to  disclose  latent  defects,  447 
mere  assertion  not,  id. 
of  the  circumstances  of  an  individual,  id. 

what  will  be  a  deceitful  representation  in  this  respect,  448 

plaintiff  can  only  recover  damages  immediately  referrible  to  such  re- 
presentation, 449 
pleadings  in  an  action  for, 

declaration,  tJ. 

evidence,  450 


H];.SII)LE.     Set  i:,r™i:.;^ 
i.ho  tQliiicd  W.  undu. 

1  \\i 

11.  IV.  1 

:.  40,  s.  1..8 

RKSPONUKXTIA, 

whalis,  1462 
Li  in^raUe,  id. 

itKsimnox. 

wril  of.  155 

IlKTAlMIll, 

of  altoriiey,  wliat  ne<;essaty, 

606 
Id  evid«Dee  under  ptc 

nEllRN.    Sec /.t»«™..f<. 

of  premium,  ulicn  allowed,  1533 
RETURN  JRREPLEVISADLE, 

Biil  of,  491 
REVENLK  OFFICERS. 

sclioDS  agalasl.     S«e  CoaiUble  and  Juttia  rf  Ft 
RE  VERS  10  X, 

case  ties  for  tu  injury  (o,  415 

whal  liLle  lufficient  lo  maiDEiia  the  iction,  » 
what  is  a  suSicieat  act  of  iDJUf]!,  418 
REV  ERSl  OXERS, 

when  ihej  may  disUain,  1387 
REVOCATION, 

of  3  will  generally.  1601 

Ly  telling,  cBDcelling,  lIleraUoD,  &c.  iflort 
by  tearing.  «ic.  since  Ihe  1  Vict.  c.  26.  .160 
by  a  subsequent  will  before  the  pasnng  1  Vi< 
by  n  sul>secjiient  will  alnce  the  1  Vict.  c.  36. 
by  mirriage  befoie  the  I  Vict.  e.  26,  id. 


bym 


;etl>e  I  VicL  c.  26..160S 
'i  will  be&M*  th* 
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SALE, 

of  goods,  when  an  action  will  lie  for,  208 

of  the  contract  necessary  to  support  the  action,  id. 

when  an  action  may  be  brougnt  for  goods  supplied  on  sale  or  return,  209 

will  not  lie  for  goods  supplied  on  fraudulent  contracts,  id. 

who  may  sue  as  vendors,  21 1 

who  may  be  sued  as  vendee,  213 

what  goods  may  be  recover^  for,  214 

of  the  price  of  goods  and  amount  to  be  recovered,  id. 

what  delivery  necessary,  215 

when  a  sufficient  possession  of  goods  is  acquired  by,  to  maintain  trover  for 

them,  578 
of  a  horse,  rules  respecting,  911 

SALVAGE, 

when  very  high,  insured  may  abandon,  1480 

who  entitled  to,  for  finding  and  preserving  lost  property,  1 585,  n. 

SAMPLE, 

where  the  receipt  of,  will  be  an  acceptance  under  the  17th  section  of  the 
statute  of  frauds,  1443 

SATISFACTION.     See  Accord  and  Satufactian. 

SCIRE  FACIAS, 
nature  of,  13 
nature  of  the  writ,  401 
to  revive  a  judgment,  id. 
when  necessary,  id. 
to  repeal  letters-patent,  403 
on  death  of  parties, 

where  they  die  between  verdict  and  judgment,  id. 

where  they  die  between  interlocutory  and  final  judgment,  404 

where  they  die  after  final  judgment  and  before  execution,  405 
by  whom  to  be  taken  out,  id. 
against  whom  to  be  taken  out,  406 

by  and  against  husband  and  wife,  id, 

in  case  of  bankruptcy  and  insolvency,  407 

against  bail,  408 
on  judgment  in  debt  or  bond,  409 

8&9  Will.  m.c.  11,  id. 

what  must  recite,  id. 
pleadings  to, 

declaration,  410 

pleas,  id. 
judgment,  412 
execution,  413 
against  sureties  on  a  replevin  bond,  495 

SEA, 

loss  by  perils  of,  1464 

SEAMEN, 

contract  for  their  wages  regulated  by  5  &  6  Will.  4,  c.  19 . .  1561 

how  this  contract  must  be  executed,  td. 

copy  of  the  agreement  to  be  deposited  with  the  collector  or  comp- 
troller of  the  port  where  the  ship  belongs,  1562 

penalty  for  not  complying  with  these  rules,  id. 

agreement  not  to  oust  seamen  of  their  lien  on  the  ship,  id, 

agreement  to  forego  wages  earned,  if  the  ship  be  subtequently  lost, 
void,  id. 

seamen,  in  in  action  for  wages,  not  obliged  to  prodace  the  agree- 
ment, id. 


□  aeinMl  as 


aelion  for,  976 

UQiltr  what  ciicumslanccs  maiaiiiaable,  id. 

Jaraagei  lo  lie  rerovereJ,  !177 

pliiijings  and  evidence.  973 
Si:iZl-RF„ 

oreaiileby  ihe  queen,  as  forreiled,  will  lubjcct  ■  pa 
of  giiodi  by  a  sbeiilT,  gives  bim  a  ipcciil  prop" 

but  Dol  wbere  ibey  bave  been  obuioed  by  fn 

id. 
where  [>arties  wilt  be  liable  lo  tratpiu  fur  wi 
nhal,  will  entitle  a  party  insured  lo  iccOTCr  •■  foi 
SKXTENCK.     See  Judgnenl. 

oracaunoradininlljabmail,  effect  or,  1528 

SKPARATION".     See  Iluilia«d  und  IVi/t. 
SKRVANT.     See  ilaiUr  and  Siru,i>l. 
SERVICK, 


made  ID  a  wilDCti,  3& 
produce  deeds  in  Ifae  haadi  of  a  parly 

■,n  ejectmeni,  109 

it,  what  sufficient,  1058 
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SET-OFF— conttnwed. 

executors,  355 

factors  and  brokers,  id. 

husband  and  wife,  357 

partners,  358 

trustees,  id. 
must  be  specially  pleaded,  id. 

debt  must  be  pleaded  as  due  at  the  commencement  of  the  action,  359 

plaintiff  entitled  to  particulars  of,  id. 
plea  of,  to  a  certain  amount,  not  proved  by  evidence  of  a  less  amount,  id, 

the  plea  roav  be  taken  distributi? ely,  id. 

when  the  plaintiff  replies  nunquam  indebitatus,  id» 

must  be  proved  as  a  separate  cause  of  action,  360 

jurisdiction  of  the  courts  not  affected  by  set-(^  reducing  the  plaintiff's 
demand  under  405.  id. 

where  the  defendant  pleads,  and  does  not  appear  at  the  trial,  id, 

effect  of  this  plea,  id. 

SEWERS,  COMMISSIONERS  OF, 

cannot  maintain  an  action  quare  clausumf regit,  506 

SHERIFF, 

his  return,  what  evidence  of,  31 

debt  lies  against,  for  escape,  314 

is  liable  to  trespass  for  continuing  in  possession  after  the  return-day  of  the 
writ,  508 

is  not  liable  to  trespass  by  a  landlord  for  seizing  furniture  which  the  land- 
lord had  let  with  the  house,  509 

may  maintain  trover  against  persons  taking  away  goods  seized  in  execution, 
542 

when  he  may  justify  in  an  action  of  trespass  under  process,  529,  561 

is  liable  to  trespass  for  arresting  the  wrong  person,  569 

warrant  on  a  capias  filled  up  by  an  attorney  after  the  writ  is  signed  and 
sealed,  is  bad,  id, 

SHIP, 

negligent  steering.    See  Negligence. 

what  will  be  deceit  in  the  Mile  of,  447 

what  registry  of  the  ownership  necessary,  1554 

how  an  absolute  ownership  is  acquired,  1555 

operation  of  the  3  &  4  Will.  4,  c.  56,  on  the  sale  of  a  ship,  id. 

of  conditional  ownership  as  a  mortgagee,  1557 

liability  of  the  owners  of, 

where  the  liability  is  incurred  by  one  of  the  part  owners,  id, 

where  by  parties  under  a  charter-party,  1559 

for  the  captain's  wages,  &c.  1560 

for  the  seamen's  wages,  1561 

for  the  carrying  of  goods,  1567 

efiect  of  a  notice  for  the  purpose  of  limiting  their  responsibility,  id, 
the  law  implies  a  warranty  from  the  owners  that  the  ship  is  tight,  kc  1569 

and  that  she  will  proceed  without  unnecessary  deviation,  1570 
for  the  conveyance  of  passengers,  1571 

SHIPWRIGHT, 

has  a  particular  lien,  1584 

SIGNS, 

may  constitute  a  libel,  1361 

SIMONY, 

what  is,  57 
punishment  for,  id. 

SKILL, 

where  perwns  of,  may  give  their  opinion  in  evidence,  27 


I 


JJ 


STAKEHOLDER, 

liibic  for  mduey  liail  auJ  r«i 
STAM  P.     S«  BUU  «/  t:^eho<:gi  t«d  B 
STATUTES, 

gemtnil  conilruciioo  of,  3 1 4 

time  when  they  tome  inio  DpentiM),316 

■Ctiont  DpgD.     Stt  Debl, 
STATUTE  MERCHANT  OR  STAPLE. 

■ronuKc*  at,  may  maiotaia  ejeclmMi,  100  " 
STOCKJOBBING, 

conlncu  ranodiNl  on,  coatrsr;  10  1^  10  □ 
STOLEN  GOODS, 

wheiEtiDverwillliofDr.SeS 


how  fji  the  liansitus  conlinuea  in  iiUth  It  may  b 

whoa  ihn  Irsiuilui  cadli  IS13 
vhen  tbs  right  if  dcttrojcd  Uy  a  part  iUIit^ij  of 
while  an  aulgnmcntaf  ■  bill  of  ladlDe  will  daft* 
(ILvcelt  llic  TMulee'i  right  lo  Iniuic,  1 ' 

STBAXmXG, 
lo«hy,1466 

STREET, 

wLen  presumed  to  be  dcilicniei]  lo  thi  piiUi 

sxjbp<i:na. 
sub-texant, 

cannot  maiulaiD  money  in 

nalice  lo  qnil  lo,  givi 
SUGGESTIOX.     See  Bmd. 

orbreachei  in  a  bond,  1389 
BUNDAV, 


inoy  iniil  wbtn  gooila  an  m 
vea  by  Ibe  liwm,  UlMipHI 
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SURRENDER, 

DO  complete  title  vests  in  tbe  sarrenderee  till  after  admittance,  96,  n. 

will  relate  to  the  time  of  admittance,  id, 

of  chambers  in  tbe  New  Inn,  id. 

of  a  lease,  1039 

who  are  capable  of  making  or  taking,  1045 

what  estate  it  will  operate  on,  1046 

how  to  be  pleaded,  id, 

when  to  be  presumed,  id, 

of  copyholds  to  the  use  of  a  will,  1621 

SURRENDEREE, 

of  a  copyhold  may  maintain  covenant  by  virtue  of  32  Hen.  8,  c.  34 . .  294 

SURVEYS, 

what,  are  evidence,  34 

T. 

TAXES, 

distress  for,  1419 
who  to  pay,  id. 

TENANT.    See  LandUtrd  and  Tenant. 

TENANT  IN  COMMON, 

when  he  can  maintain  ejectment  against  his  co*teuant,  99 
may  maintain  account  against  him,  162 

cannot  avow  alone,  without  making  himself  servant  or  iMiiliff  to  his  com- 
panion, 475 
cannot  maintain  trespass  against  his  companion,  509 
may  bring  trespass  for  mesne  profits,  538 

cannot  maintain  trover  against  his  companion  for  a  chattel  still  in  his  pos- 
session, 576 
except  the  chattel  be  destroyed,  id. 
of  leases  granted  by,  981 

TENDER. 

for  what  debt  to  be  made,  384 

by  whom  to  be  made,  id, 

to  whom  a  tender  should  be  made,  id. 

at  what  time  the  tender  must  be  made,  386 

at  what  place  tender  must  be  made,  387 

of  the  amount  to  be  tendered,  388 

in  what  money  the  sum  must  be  tendered,  id. 

mode  of  making  the  tender,  389 

the  money  must  be  produced,  id, 

unless  the  creditor  expressly  exempt  tbe  debtor  from  so  doing,  id, 
muyt  be  unqualified,  id, 
effect  of,  id, 

TERM, 

outsunding,  will  be  a  bar  to  an  action  of  ejectaoent,  82 

TERMINI, 

a  misdescription  of,  against  carriers  iktal,  811 

TERRIERS, 

what  evidence  of,  34 

TIMBER.    SeeTriCi. 

sUnding,  cannot  be  recovered  for  nnder  a  count  for  goods  sold  and  deli- 
vered, 214 
landlord  may  maintain  trover  for  tiiober  cat  down  dnrioff  coBtinaance  of 
lease,  578 

4D 


TRADE, 

covcDant  by  leuee  not  to  carry  on  oboniioui,  272 
DOI  to  trade  wUhio  ■  nctain  diiunce,  275 
bow  tbt  iliaunce  i*  compuled,  id. 

TRADING.    Sm  BaiArupt. 

TRANSITU.    Set  Sle^pagi  in. 

TREES.    See  Timher. 

wbere  planted  il  Ihs  edge  of  owocr'i  land,  wbo  eoli 
cur  down  by  a  slnngcr  (he  lewee  may  niaiaUiii  tm 

TRESPASS, 

Daure  or  ibe  aclioll,  501 

for  iDJuriea  to  boum  and  landi,  id. 

wbil  title  and  potuuion  sufficient  to  mail 
bare  posaeiiioa  agatnal  •  wrone  doer,  id, 

whether  righlFul  or  wrongful, 505 
by  a  tenant  iFter  the  ripiratioo  of  hii  leas 
by  t  piity  enteiiog  land  nilbonta  fotttial 
crown  latida  uodei  ■  parol  licenie,  503 
iniereil  in  ibe  loll  at  the  Ijuk  la  iba  i 
&  17  Car.  II   c.  13. .id. 
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TR  ESP  A  SS— con  tinued . 

declaration  to  trespass  on  real  property,  510, 

must  contain  an  allegation  of  the  time  when  committed,  id. 
plaintiff's  title  to  the  place,  511 
description  of,  id. 

statement  of  the  injury,  512 
of  the  damages,  id. 
alia  enormia,  what,  514 
pleas  to  trespass  on  real  property, 
general  issue,  id. 
accord  and  satisfaction,  id. 
statute  of  limitations,  id. 
liberum  tenementum,  id. 

replication  to,  id. 
license,  518 

replication  to,  519 
right  of  way,  520 
right  of  common,  528 
justification  generally,  529 
under  process,  &c.  id, 
evidence  in  trespass  to  real  property,  531 
generally,  id. 

to  a  plea  of  liberum  tenementumf  532 
to  a  plea  of  license,  id. 
to  a  plea  of  right  of  way,  533 
to  a  plea  of  right  of  common,  id. 
judgment  in  trespass  to  real  property,  id. 

costs  in,  under  22  &  23  Car.  II.  c.  9,  s.  136.  .533 
under  8  &  9  Will.  III.  c.  11,  s.  1 .  .536 
for  mesne  profits, 

under  what  circumstances  it  lies,  537 
by  whom  to  be  brought,  id. 
against  whom,  538 

when,  id. 
declaration  to,  id. 
pleas  to,  539 

evidence,  id. 
what  damages  obtainable,  540 
costs,  &c.  541 
to  personal  property, 

what  possession  suflScient,  541 
what  injury  sufficient,  543 

must  be  immediate  and  with  force,  id. 

a  mere  non  feazance  not  sufficient,  id.  547 

sherifif's  taking  the  goods  of  a  wrong  person,  544 

seizin?  goods  by  custom  house  officers,  when,  545 

misusmg  a  beast  obtained  lawfully,  id, 

for  killing  a  dog,  when,  id, 

for  killing  a  beast  or  bird  fertc  nature,  when,  546 

tearing  off  the  seal  of  a  deed,  id, 

taking  toll  of  corn  improperly,  id, 

taking  wine  out  of  a  cask,  ia. 

taking  goods  although  the  party  has  been  indicted  for  the  offence, 

id. 
by  continuance  of  an  unlawful  act,  547 
restoration  does  not  purge  the  offence,  546 
pleadings  in  trespass  to  personal  property, 
declaration,  547 
pleas,  548 

when  new  assignment  necessary,  549 

4d2 
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general  issue,  irf. 
siTiIute  of  limitation!,  a7'2 
evidence, id. 
juilgiuent  iihI  coitg,  iil. 
TRIAL. 

bj  i<XT],  Dkluts  of,  and  pToceedingi  iai  B         ^^ 
TROVKR.  ^M 

nslureof  the  icliao,  5T<t  ^H 

wh«a  Diiial  Bin  able  gcnerallj,  id.  ^^M 

fthit  inlcreM  occeuary  Id  aiippon,  STA  ^^ 

niual  liavo  rigbl  of  prapcity.  id. 
Riij  be  either  nbwlule  or  ipccial,  ul. 
miiil  bave  the  ri?lkt  of  pouciiiDn.  57fi 
wheie  mainUmBtile  beTwcrn  tundlonl  ■wl  Icinuit. 
wberc  <uf!icient  paueMion  ted  [iropmj  b  actiun 
puichue  of  goodi,  67  B 

descent  lo  eieculon  or  idminUtnton,  S78,  W 
vendee  miul  have  piid  for  the  gomta,  579 
where  the  goods  tm  part  of  k  lerEer  toaii  nnut 
raanufBCIured  goods  must  he  deKvered.  S80 
a  bill  of  eichiDge  in  Ihe  hsnds  of  SD  agent  of  I] 
Coieied  by  Ihe  paily  for  wbom  it  wis  sent  la  >ix 
coasignee  of  goods  with  a  bil!  of  Isdiog  Jndot 
For  deeds,  Ate.  ou  Ibe  puTchlse  n(  »n  sslatt,  9 
in  what  cases  (rover  nil;  be  maintained  for  gaud*  Ik 
what  Witt  amouni  la  ■  coDveition. 
by  a  wroD^rul  tiking.  586 
Ihe  inteat  i«  not  malerial,  id. 
bj  a  wrongful  mumption  of  ot  ile«liBg  oi 

detain  it.  567 
naing  ^Dodt  rentiarj  lo  (lie  own«r'«  ord«n,  id 
irfuiing  M  give  iht-m  up  but  anon  iilegst  cdD' 

nor  an  injury  to  i  chattel  for  Ihe  benefil  of  ih 
»bai  nill  amount  to  a  conTtnioa  bjr  one  join 

inon,  fee.  igsinii  anothei,  690 
coovofiion  miy  be  mule  by  ■  itrnot,  id. 

irfaen  a  tiemaad  it  otemMij,  W>    __ 


Index.  1707 

TROVER— fon/inufd. 

statute  of  limitations,  595 

no  property  io  plaintiff,  id, 

where  Drought  by  an  executor  against  an  executor  d§  ion  tori,  596 

evidence  in  an  action  of, 

witnesses,  597 

verdict,  id, 

judgment,  id, 

costs,  598 

TRUST, 

where  a  devise  in,  will  pass  the  fee,  1616 

TRUSTEES, 

what  words  pass  the  legal  estate  to,  93 

may  maintain  ejectment,  id, 

when  competent  as  witnesses  in  an  action  of  ejectment,  id, 

cannot  charge  for  their  trouble,  &c.  205 

of  charities,  may  grant  leases,  990 

TURBARY, 

common  of,  1313 

TUTORS  DATIVE, 

execution  of  a  lease  by,  965 

TYNE,  RIVER  OF, 

conservators  of,  a  corporation,  815,  n. 

U. 

UNDERLEASE, 

where  a  breach  of  a  covenant  not  to  assign  is  broken  by,  268 

UNDERWRITER.    See  Innurance, 
who  is,  1474 

cannot  be  sued  on  a  policy  altered  without  his  consent.  1475 
roust  resist  an  abandonment  in  a  reasonable  time,  1487 

UNSOUNDNESS. 

of  a  horse,  what  amounls  to,  913 

USE  AND  OCCUPATION, 
nature  of  the  action,  193 
when  maintainable,  192 

against  a  person  in  possession  under  a  contract  of  sale,  id, 
what  a  sufficient  title  to  maintain  this  action,  194 

tenant  cannot  dispute  the  title  of  his  landlord,  id, 

but  he  is  not  liable  to  plaintiff,  if  not  let  into  possession  by  him,  fur 

rent,  but  from  the  time  plaintiff  obtained  the  legal  estate,  195 
an  equitable  title  not  sufficient,  id, 
what  a  sufficient  occupation,  id, 

will  not  lie  where  the  house  is  so  out  of  repair  as  to  be  unfit  for  habit- 
ation, 196 
what  amounts  to  an  eviction  from  an  occupation,  id, 
when  use  and  occupation  maintainable  by  executors  of  a  tenant  for  life, 

198 
to  what  extent  maintainable  against  executors,  &c.  id, 
to  what  extent  maintainable  in  cases  of  bankruptcy  and  insolvency,  id. 
where  goods  have  been  distrained  to  the  full  value  of  the  rent,  if  sold 
for  a  less  sum,  no  defence  to  this  action,  199 

USURY, 

debtor  on  a  contract  tainted  with,  may  recover  all  beyond  legal  interest  from 

the  creditor  in  an  action  for  money  had  and  received,  232 
bonda  tainted  with,  cannot  be  lecovered,  1275 

4d3 


ia  the  Ifriaiiii  or  the  joamey  la  an  aclion  against  c 
in  Ibe  quiQlitj,  quality,  or  silue  or  goods.  243 

bj  lUting  ibe  coDlncl  in  in  predw  letmi,  if  those 
lignificadoD,  id 
■  slight  *ariaDC«  wili  nol  ritiale.  244 

what  imoDnli  to,  generalljr,  396 

what  amouQta  to,  ia  refereDce  la  the  patli«i,  297 

what  amounti  to,  io  describing  premisei,  id. 

eSecl  of.  atid  mode  of  taking  KivaDlage  of  il.  398 
in  letting  out  jpeciallie*  in  an  icliou  of  debt,  322 
ia  case  for  a  Quiiance.  435 
ameadmeal  of.  135,  345.  398 
VENDEE, 

who  maj  be  lutd  as,  213 
VENDOR. 


debt  on  a  jutlgmeat,  312 
debt  on  lUtulea,  316 
la  action  on  the  caw  for  I  Duiuaca,  423 
replevin,  469 

treipass  (a  houses  or  landi,  516 
lietpais  for  assault  and  bitterj,  &51 
(lorer,  693 
for  adultery,  956 


Index.  1709 

VERDICT— (fonri/iu^d.) 

in  ao  action  for  crim.  con.  95R 

on  a  bill  of  exchange  or  promissory  note,  1267 

on  a  bail  bond,  1304 

in  an  action  on  a  policy,  1546 

VESTURE  OF  LAND, 

a  person  entitled  to,  may  maintain  trespass  on  an  agreement  for  the  exclu- 
sive right  of,  within  the  4th  sect,  of  the  statute  of  frauds,  1431 

VIDELICET, 

object  of,  in  pleading,  244 

VOIRE  DIRE, 

examination  on,  26 

VOLUNTARY  PREFERENCE.    See  Bankrupt. 
in  contemplation  of  bankruptcy,  753 

VOYAGES.     See  Insurance. 

must  be  legal,  or  the  policy  is  void,  1517 

W. 

WALLS, 

who  entitled  to,  504 

WAGERING  POUCIES, 
not  valid,  1459 

W.UVER, 

of  forfeiture,  what  amounts  to,  1051 

of  notice  to  auit,  1064 

of  notice  of  dishonour  of  a  bill  of  exchange,  1213 

WARRANTIES.     See  Insurance. 

WARRANTY. 

of  a  horse,  what  will  constitute,  912 

of  goods,  how  available  in  reduction  of  damages,  215 

WARRANT  OF  ATTORNEY.     See  Power  of  Attorney. 

WARD.     See  Infant  and  Guardian. 

WASTE. 

action  for.  426 

by  and  against  whom  to  be  brought,  id. 

WATERCOURSE, 

presumption  of  right  to,  504 

WAY, 

a  party  may  justify  in  an  action  of  trespass  by  a  plea  of  right  of.  520 
must  be  founded  on  prescriptive  custom,  reset  vation  or  necessity,  id. 
of  the  different  sorts  of  ways,  id. 
by  grant, 

what  the  grantee  of  a  right  of  way  may  do,  id. 

light  of,  cannot  subsist  where  there  is  a  unity  of  possession,  id. 

what  a  grant  of  ways  appurtenant  will  pass,  521 

where  a  grant  of  a  right  of  way  will  be  presumed,  id. 

where  a  dedication  of  the  right  of  way  will  be  presumed,  522 

a  right  to  repair  incident  to  t  right  of  way,  623 
by  prescription. 

what  extent  to  be  prescribed  for,  523 

right  of,  cannot  tie  prescribed  for  by  a  rector  for  carrying  away  his 
tithes,  525 

along  a  |>ublic  towing  path  not  destroyed  by  an  alteration  of  the  river 
adjoining  the  path  into  a  floating  harbour,  id. 


WIFE.     Sec  Hatband  and  Wift. 
IV  ILLS, 

probile  of,  whit  evideoce  of,  32 
tt  J4aiiar 

wbcn  Di>  pnof  reqaiiiu,  43 

lerimtioo  of,  when  eiidcnce  of.  BdmiuibU,  id. 

openiioD  or  the  1  Vkt.  c  26,  not  u>  tSect  -ilU  madi 

1838. .1590 
lutDre  of, 

before  the  1  Vict.  c.  36.  .id. 

alienlion  made  b;  thtiiuiute,  1691 

befdie  the  pusiog  1  Viet.  26. .  ItSI 
operation  of  the  34  &  3S  Hen.  VEIL  id. 
in  wbal  cuei  iafinti  conld,  id. 
ID  wbil  cua  mairiMl  womeD,  iif. 
•dioU  could  sot,  1593 
whal  Hill  coDilitute  a  party  an  idiot,  id. 
of  »hal  feloni  or  ODtl«in  on  make  a  wiil,  id. 
who  can  make  ■  viil  under  the  I  Vict,  c  3C 
who  can  take  aoder,  1594 
»liatcanbede»ia«d, 

befDre  the  I  Viet.  c.  36,  H. 
lince  Ibat  acl,  1595 
eiecntion  of, 

fbmalliiei  reqoired  for  a  will  oT  pcnonall 


c.  36. .1596 
Willi  raiatigg  [o  laada,  id. 
of  A«  il^alnn,  before  lb 
orAeallfsIition.  1S97 
of  lbs  publtcalioa,  1599 
of  the  forma:   ' 


Vict.c.36., 
lahtiei  required  b;  the  1  Vict.  c.  26,  it 


Indfx.  1711 

WILLS— coHtinufc/. 
construction  of, 

general  rules  respecting,  1610 

what  description  necessary  for  the  subject-matter  demiaed,  161 1 
what  words  will  pass  an  estate  in  fee  befoie  the  )  Vict  c.  36,  id, 
the  word  "  estate,"  1612 
property,  1613 

effects  of  a  devise  of  the  residue,  1613 
by  a  devise  over,  1614 
by  a  charge,  id. 

by  a  power  of  sale  given  to  an  eiecutor,  1616 
what  will  pass  a  fee  under  the  1  Vict.  c.  26,  id. 
what  words  will  pass  an  estate  tail  before  the  1  Vict.  c.  26. .  1617 

by  implication,  1618 
alterations  made  in  reference  to  a  devise  of  an  estate  tail  by  the  1 

Vict.  c.  26..  1619 
what  will  create  an  estate  for  life  before  the  1  Vict.  c.  26,  id, 
what  since  that  statute,  1621 
of  the  devise  of  copyholds,  id, 

formalities  necessary  before  the  1  Vict  c.  26;  id, 
since  that  statute,  1622 
devise  of  estates  pur  autre  vie,  1623 

what  necessary  to,  under  the  old  law,  id, 
rules  respecting,  under  the  1  Vict.  c.  26.  .1624 
devise  of  money  in  the  funds,  1624 
of  nuncupative,  1625 

operation  of  the  stat.  of  frauds  in  reference  to,  id. 
operation  of  the  1  Vict.  c.  26.  .id. 
donations  mortis  causa,  id. 

made  in  execution  of  powers,  1626 
what  formalities  necessary  before  the  1  Vict.  c.  26,  id, 
what  necessary  under  that  statute,  1627 
of  lapsed  devises, 

before  the  1  Vict  c.  26,  id. 
since  that  statute,  1628 
competency  of  witness  to  support, 
before  the  1  Vict  c  26,  id, 
since  that  statute,  1629 

WINDOWS.    SeeL^Ati. 

WITHERNAM, 

writ  of,  in  replevin,  463 

WITNESS, 

who  incompetent  as,  20 

from  deficiency  of  reason,  id. 
want  of  religion,  id, 
from  interest,  21, 147 

what  interest  will  exclude,  21 
examination  as  to,  24,  147 

when  objection  to  competency  should  be  m     e,  147 
removal  of,  id. 
rom  what  knowledge  a  witness  must  speak,  146 
parties  to  the  suit  cannot  be,  ^5 
nusband  and  wife  cannot  be,  for  each  other,  id. 
counsel  and  attorney  cannot  be,  id. 

of  privileged  communications,  id. 
attendance  of,  id, 
privileged  from  arrest,  26 
punish noent  of,  for  non-attendance,  id, 
bow  to  be  obtained  when  in  custody,  id. 


171? 


I»A*. 


WITNESS— coRtiNMd. 

enroiDstion  4nd  craH^uminitiaB  of,  26 
mij  be  ordered  <nt  of  court,  whCD,  37 
u  lo  what  evidence  genenllj  ha  mftj  giva,  M. 
ilofcie«Elof.a8 


lo  niy  be,  U  >  will,  1638 
WORDS.    See  DifaiMtiaii. 

■cUoni  for.  1349 
WORK  AND  LABOUn, 

rnnutct  (or  irhidi  it  will  lie,  303 


bul  mt;  be  brought  for  a  ud 

defenduil'i  uowledge,  id. 
u)  onilamped  cantract  cunul  ba  baked  u  by  lb*  eoant,  U. 
ma;  ba  brangbt  bi  ■  omtrwA  not  itUktd  ihm^  tte  Maah  ol 

lendaDt,304 
aod  for  repair*  10  >  ibip,  IhoDgfa  bvmt  la  i»ek  btfcn  the  mwii 

cetnplelBd,  id. 
cannot  ba  mainlaiDad  be  Ibe  ■anafadHa  at  foodi  emt  of  pUa 

— —  •nateriak,  id. 

a  hauH  raSaent  aridaaoa  of  Uban  to  ^unttin  thit « 

SOS 
but  nottbeptrfanDaDeeofiervieavitt  ■  iba  lii  aluwi.  M 
mbltiBlor,    in  ihc  nbtencc  ol  to  agieemeDt,    caniiol   maiatau 


ERRATA. 
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after  "  sect.  17,  Wills,"  insert  note  "from  wills  made  after  1  Jan 

1838,  see  post,  1590." 

2d  line  from  the  bottom,  read  "  other"  for  **  others." 

3d  line  from  the  bottom,  read  "  was"  for  "  is." 

15th  line  from  top,  read  *'  vtm"  for  •*  is." 

5tb  line  from  the  bottom,  read  "  consideration" /(or  *'  action." 

6lh  line  from  the  top,  read  **  agrees"  for  "  agreed." 

8th  line,  read  "  and" /or  •*  but." 
-28lh  line  from  the  top,  read  "  and"  for  "  but." 
-note  (s),  read  "  4  B.  &  C."  for  "  9  B.  &  C." 
-23d  line  from  the  top,  read  *'  as" /or  "  or." 
—17th  line  from  the  top,  after  "  that  he,"  insert  "  knew  he,"  and  read 

••  but"  for  '•  and." 
-4th  hoe  from  the  bottom,  read  "  suing" /or  "  sued." 
—7th  line  from  the  top,  read  *'  entire" /or  "  intended." 
-Ulh  line  from  bottom,  read  '*  debt"  for  "  debit." 
—2d  line  from  the  bottom,  read  '*  for"  intUad  of  ••  But." 
-2d  line  from  the  bottom,  for  *'  infra.  144"  read  "  post,  441." 
—  12lh  line  from  the  top,  for  •*  verdict"  read  "  judgment." 
-In  the  beading  No.  9,  for  *'  property  vested  in  the  bankrupt,"  read 

"  property  vesting  in  the  assignees." 
—7th  hne  from  the  top,  deie  **  that." 

—It  is  stated  that  a// the  various  constitutions  and  methods  of  choosing 
the  members  of  a  corporation  are  abolished  by  the5  &  6  Will.  4, 
c.  76.    This  must  be  understood  only  in  reference  to  such  corpo- 
rations as  are  affected  by  that  act. 
—2nd  line  from  the  bottom,  read  "  u^for  "  and." 
-9th  line  from  the  bottom,  after  *'  as  the  father  is"  dele  "  upon  this 

ground." 
— 7ih  line  from  the  bottom,/or  "  state"  read  •*  estate." 
— 7ih  line  from  the  lop,  read  "  wilK'/or  '*  would." 
—15th  line  from  the  top, /or  **  has"  read  *'  have." 
-6th  line  from  the  top.>r  ••  has"  read  **  had." 
-18lh  line  from  the  top.>r  •*  or"  read  "  of." 
—under  sec.  1.,  second  line  from  the  top,/or  "  parf,''  read  *'  out." 
-20th  line  from  the  top,  for  "  5th  section"  read  ••  3rd." 

23rd  line,/or  •*  1016"  read  •'  1006." 
-26th  line  from  the  top,  deU  "  not." 
—22nd  line  from  the  top,  read  **  you"  for  **  your." 

3rd  line  from  the  bottom,  dele  '*  And." 
—26th  line  from  the  top,  for  *'  promises"  read  **  a  promise." 
—4th  line  from  the  top,  read  **  affected"/or  "  excepted." 
-19lh  line  from  the  top,  for  "  cases"  read  "  case." 


